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PREFACE. 


Owing  to  the  great  number  of  the  volumes  of  reports  which  are 
being  constantly  published,  it  is  hardly  within  the  power  of  any 
lawyer,  and  it  is  entirely  beyond  the  power  of  those  lawyers  prac- 
tising at  a  distance  from  some  large  law  library,  to  have  access  at 
first  hand  to  the  great  body  of  contemporaneous  decisions. 

In  1826,  Chancellor  Kent  said :  ^^  To  attain  a  competent  knowl- 
edge of  the  Common  Law  in  all  its  branches  has  now  become  a  very 
serious  undertaking,  and  it  requires  steady  and  lasting  perseverance, 
in  consequence  of  the  number  of  books  which  beset  and  incumber 
the  path  of  the  student.  The  grievance  is  constantly  growing,  for 
the  number  of  periodical  law  reports  and  treatises  which  issue  from 
the  English  and  American  press  is  constantly  increasing."  But  at 
the  time  when  this  was  written  there  were  about  six  hundred  vol- 
umes of  reports,  including  both  the  English  and  the  American. 
The  American  reports  then  amounted  to  about  two  hundred  vol- 
umes. In  1839  the  number  of  volumes  of  American  reports  was 
five  hundred  and  thirty-six.  At  present  it  is  two  thousand  three 
hundred  and  forty-six  volumes.  The  number  of  volumes  of  reports 
published  last  year  was  ninety-eight.  It  is  obvious  that  time  must 
be  wanting  to  gain  an  acquaintance  with  a  bulk  of  matter  which 
grows  faster  than  any  human  being  can  read. 

It  is  generally  thought  that  law  is  a  thing  of  slow  growth ;  but 
the  modifications  and  the  developments  it  has  undergone,  more  espe- 
cially within  the  last  twenty  years,  are  something  marvellous.  It  is 
now,  therefore,  more  than  ever  necessary  that  a  lawyer  should  keep 
himself  acquainted  with  the  latest  decisions  upon  each  subject  he  is 
called  upon  to  investigate. 

The  expediency  of  attempting  to  classify  the  reported  cases,  ac- 
cording to  the  various  divisions  of  the  law  to  which  they  belong,  has 
been  often  suggested,  and  in  some  directions  to  a  slight  degree  has 
been  attempted.  The  Criminal  Law  is  the  part  of  the  law  which  is 
ci  the  first  importance,  and  is  the  one  which  most  easily  and  com- 


p 


IV  PREFACE. 

pletely  can  be  separated  from  the  rest.  An  attempt,  therefore,  is 
here  made  to  commence  a  series  of  Criminal  Law  Reports.  It  is 
believed  to  be  possible,  by  publication  at  about  the  rate  of  a  volume 
a  year,  to  keep  even  with  and  in  some  respects  in  advance  of  the 
publication  of  the  regular  series  of  reports  both  in  Ghreat  Britain 
and  in  this  country.  In  future  volumes,  no  case  which  is  deemed 
to  be  of  even  the  slightest  importance  will  be  omitted.  Doubtful 
points  will  also  be  commented  on  in'  notes,  in  which  an  endeavor 
will  be  made  to  treat  the  subject  historically  as  well  as  theoretically, 
inasmuch  as  it  is  believed  by  the  Editor  that  only  by  the  study  of 
the  history  of  the  English  Criminal  Law  can  its  excellences  or 
its  defects  be  clearly  understood.  Cases  which  are  now  established 
leading  cases  will,  as  occasion  serves,  be  added  in  full  in  the  notes, 
in  order  that  the  series  may  be  made  as  far  as  possible  a  complete 
collection  of  Criminal  Law-  The  Editor  has  to  apologize  for  many 
faults  in  the  present  volume,  which,  having  been  caused  by  inexpe- 
rience in  the  art  of  book-making,  will  in  subsequent  volumes  be 
avoided.  He  has  to  return  his  thanks  to  many  lawyers  in  all  parts 
of  the  country  for  the  encouragement  he  has  received  from  them, 
and  more  especially  to  the  various  reporters  who  have,  without  ex- 
ception, freely  given  him  the  use  of  their  reports,  and  offered  to 
assist  him  in  any  manner  which  lay  in  their  power. 
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COURT  OF  CRIMINAL  APPEAL. 

January  18, 1873. 

(Before  Cockbubn,  C.  J.,  Boyill,  C.  J.,  Ebllt,  C.  B.,  Martin,  B., 
Bbakwsll,  B.,  Keating,  J.,  Blackburn,  J.,  Mellor,  J.,  Pigott,  B., 
Lush,  J.,  Brett,  J.,  Cleasbt,  B.,  Grove,  J.,  Denman,  J.,  and  Arohi- 

BALD,  J.) 

Rbg.  v.  Elizabeth  BntD. 

(12  Cox's  Criminal  Cases,  257.) 

Larceny.  —  Indictment  —  Description  of  Money. 

An  izidlctment  charged  the  stealing  of  "  nineteen  shillings  in  money  **  of  the  moneys  of 
A.  B.  It  appeared  that  A.  B.  got  into  a  merry-go-round  at  a  fair,  and  handea  the 
prisoner  a  soyereign  in  payinent  for  the  ride,  asEing  her  to  give  change.  The  pris- 
oner gave  A.  B.  \ld,,  and  said  she  woold  giye  the  rest  when  the  ride  was  finisned. 
After  the  ride  was  oyer,  the  prisoner  said  A.  B.  only  gaye  her  Is.,  and  reftised  to  nye 
her  the  19t.  change.  Held^  that  the  prisoner  coold  not  be  conyicted  upon  this  indict- 
ment of  steiding  19f. 

Case  reserved  for  the  opinion  of  this  court  at  the  General  Court 
of  Quarter  Sessions  for  the  county  of  Buckingham,  holden  at  Ayles- 
bury, in  the  said  county,  on  the  15th  of  October,  1872. 

Elizabeth  Bird  was  tried  upon  an  indictment,  which  charged  that 
she,  the  said  Elizabeth  Bird,  *'  on  the  12th  of  October,  1872,  19«. 
in  money,  of  ilie  moneys  of  Maria  Lovell,  feloniously  did  steal,,  take, 
and  carry  away,  against  the  peace  of  our  Lady  the  Queen,  her 
crown,  and  dignity." 

It  was  proved  diat  the  said  Elizabeth  Bird  was  the  daughter  of  a 
man  who  travelled  about  to  fairs  with  a  ^^  shooting  gallery,*'  and  a 
**  merry-go-round  "  or  "  revolving  velocipede  machine,"  for  riding  on 
which  he  made  a  charge  of  Id,  to  each  person  for  each  ride. 

On  the  day  in  question  the  said  Maria  Lovell  got  into  the  "  merry- 
go-round,"  which  was  then  in  charge  of  the  said  Elizabeth  Bird, 
and  handed  to  the  said  Elizabeth  Bird  a  sovereign  in  payment  for 
the  ride,  asking  her  to  give  her  the  change.  The  said  Elizabeth 
Bird  thereupon  handed  to  the  said  Maria  Lovell  11(2.,  and  said  that 
flhe  would  give  her  the  rest  of  the  change  when  the  ride  was  fin- 
ished, as  the  ^^  merry-go-round  "  was  then  about  to  start.  The  said 
Maria  Lovell  assented  to  this,  and  about  ten  minutes  after,  when 
the  ride  was  over,  she  found  the  said  Elizabeth  Bird,  who  was  then 
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attending  to  the  shooting  gallery,  and  asked  her  for  her  change,  to 
which  the  said  Elizabeth  Bird  replied  that  she  had  only  received 
from  her  Is.,  for  which  she  had  given  the  proper  change,  and  she 
declined  to  give  any  more. 

Upon  these  facts,  it  was  contended  by  the  counsel  for  the  pris- 
oner, first,  that  the  prisoner  could  not  be  convicted  of  stealing  the 
19«.,  because  no  specific  19«.  had  ever  been  appropriated  as  the 
change  for  the  sovereign  handed  to  the  prisoner,  nor  had  there  been 
a  taking,  either  actual  or  constructive,  of  the  19«.  from  the  said  Maria 
Lovell ;  secondly,  that  under  the  above  form  of  indictment,  the  pris- 
oner could  not  be  convicted  of  stealing  the  sovereign ;  and  that  even 
if  the  indictment  was  sufl&cient,  there  was  no  evidence  of  a  feloni- 
ous taking  of  the  sovereign,  as  it  was  not  taken  from  Maria  Lovell 
against  her  will ;  and  further,  that  the  prisoner  could  not  be  con- 
victed of  larceny  of  the  sovereign,  as  a  bailee,  because,  assuming 
that  there  was  any  evidence  of  a  bailment,  which  was  denied,  the 
bailment  was  not  to  redeliver  the  same  money  which  was  delivered 
to  the  prisoner. 

I  overruled  the  objections,  and  directed  the  jury  that  if  they  were 
satisfied  that  the  said  Maria  Lovell  gave  the  prisoner  the  sovereign, 
and  that  she  knew  it,  and  wilfully  refused  to  give  the  said  Maria 
Lovell  the  remainder  of  the  change,  they  might  properly  convict 
the  prisoner  of  stealing  the  19«. 

The  jury  having  returned  a  verdict  of  guilty,  I  reserved  the 
above  points  for  the  consideration  of  the  Court  for  the  Considera- 
tion of  Crown  Cases  Reserved,  and  judgment  was  in  the  mean  time 
postponed  and  the  prisoner  admitted  to  baU. 

The  question  for  the  opinion  of  the  court  is  whether,  under  the 
circumstances  above  stated,  the  prisoner  was  properly  convicted  on 
the  above  indictment. 

Dated  this  eleventh  day  of  November,  1872. 

(Signed)         BuoKiNQHAM  and  Chandos, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 

The  case  was  first  argued  in  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved,  before  Kelly,  C.  B.,  Martin,  B.,  and  Brett, 
Grove,  and  Quain,  JJ.,  who  directed  it  to  be  argued  before  all  the 
judges. 

Q-raham^  for  the  prisoner.  The  conviction  cannot  be  supported. 
First,  there  was  no  larceny  of  the  sovereign,  because  the  prisoner 
was  not  bound  to  return  it  to  the  prosecutrix.  To  make  the  pris- 
oner a  fraudulent  bailee,  she  must  have  been  bound  to  return  the 
sovereign  in  specie.  Reg,  v.  Hizaselly  L.  &  C.  58 ;  8  Cox  C.  C. 
491 ;  Eeff.  v.  Garrett,  2  Fos.  &  Fin.  14 ;  Beg.  v.  Hoare,  1  Fos.  & 
Fin.  647.  [Blackburn,  J.  May  the  prisoner  not  have  been  a 
bailee  of  the  sovereign  subject  to  her  right  of  lien  on  it  for  1«.  ?] 
Not  here,  as  the  sovereign  was  handed  to  the  prisoner  with  the  in- 
tention that  it  should  become  her  property,  and  credit  was  given  to 
her  for  the  change.  [Cookburn,  C.  J.  Was  there  any  intention 
to  part  with  the  sovereign  ?]  It  is  submitted  that  there  was.  Reg. 
V.  ThomoB,  9  Car.  &  P.  741 ;   Rex  v.  Harvey,  1  Leach  C.  C.  467 ; 
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Parke's  case,  2  East  P.  C.  671 ;  Reg.  v.  Oliver,  Bell  C.  C.  287 ;  8 
Cox  C.  C.  384 ;  Beg.  v.  Prince,  11  Cox  C.  C.  145 ;  L.  Rep.  C.  C.  R. 
150 ;  WdlsVs  case,  Russ.  &  Ry.  215  ;  Reg,  v.  Reynolds^  2  Cox  C.  C. 
170;  Rex  v.  Nicholson,  2  Leach  C.  C.  610.      If   the  prosecutrix 
intends  to  part  with  the  property,  the  mere  fact  that  the  possession 
was  obtained  by  a  fraud  doe«  not  make  the  offence  larceny.     Rez 
7.  Jackson,  1  Mood.  C.  C.  119 ;  Rex  v.  Atkinson,  2  East  P.  C.  cap. 
16,  sect.  104 ;  Reg.  v.  North,  8  Cox  C.  C.  433  ;  Reg.  v.  Williams,  7 
Cox  C.  C.  355 ;  Reg.  v.  M'Kale,  37  L.  J.  97,  M.  C. ;  11  Cox  C.  C. 
32.    [CoCKBUBN,  C.  J.     Suppose  the  prosecutrix  never  intended 
to  part  with  the  property  in  tne  sovereign  until  she  got  the  19«. 
change  ?     Mbllor,  J.     W  as  there  a  voluntary  parting  with  her  en- 
tire interest  in  the  sovereign?     Beackbitbn,  J.     The  prosecutrix 
never  thought  of  giving  the  prisoner  credit  for  the  19«.     Kelly, 
C.  B.     The  real  question  is,  was  this  but  one  transaction,  a  few 
minutes  elapsing  while  the  machine  was  going  round  is  immaterial.] 
It  is  contended  that  the  property  in  the  sovereign  was  parted  with, 
and  that  the  prosecutrix  could  not  have  maintained  an  action  to  re- 
cover it,  as  she  never  intended  to  have  that  sovereign  returned  to 
her.    Secondly,  the  conviction  for  stealing  19s.,  as  alleged  in  this 
indictment,  cannot  be  sustained.     Before  the  14  &  15  Vict.  c.  100, 
8. 18,  it  was  necessary  to  allege  in  the  case  of  money  stolen  the  spe- 
cific coins,  and  it  was  customary  to  charge  the  stealing  of  so  many 
pieces  of  the  current  coin  of  the  realm  called  sovereigns,  shillings, 
&c.,  as  the  case  might  be,  and  it  was  necessary  to  prove  that  some 
one  of  the  specific  coins  alleged  was  stolen.     To  remove  difficulties 
that  had  arisen  on  this  state  of  the  law,  sect.  18  enacts  that  ^^  in 
every  indictment  in  which  it  shall  be  necessary  to  make  any  aver- 
ment as  to  any  money,  &c.,  it  shall  be  sufficient  to  describe  such 
money,  &c.,  simply  as  money,  without  allegation  so  far  as  regards 
the  description  of  the  property,  specifying  any  particular  coin,  and 
such  all^ation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained  by  proof  of  any  amount  of  coin,  although  the  par- 
ticular species  of  coin  of  which  such  amount  vras  composed  shall  not 
be  proved.    Now,  under  the  allegation  of  stealing  19«.  in  this  indict- 
ment, the  prisoner  could  not  be  convicted  of  stealing  a  sovereign. 
That  was  a  variance.     The  prosecutrix  was  bound  to  prove  that 
shillings  had  been  stolen.    Having  particularized  the  money  stolen,  it 
should  have  been  proved  that  shilling-pieces  were  stolen.     [Grove, 
J.     The  allegation  is  not  nineteen  pieces  of  the  current  coin  called 
.    shillings,  but   19«.  in  money.     Blackburn,  J.     That  means,  I 
should  say,  money  to  the  value  of  19«.]     The  word  shilling  must 
be  taken  as  descriptive  of  the  thing  stolen,  and  must  be  proved. 
Archb.  Grim.  Pleadings,  190  (edit.  1862) ;  Reg.  v.  Deeley,  1  Moo. 
0.  C.  303 ;  Reg.  v.  Owen,  1  Moo.  C.  C.  118 ;  Reg.  v.  Craven,  Russ. 
k  Ry.  46 ;  Reg,  v.  West,  Dears.  &  B.  109 ;  7  Cox  C.  C.  183 ;  Reg. 
V.  Bond,  1  Den.  C.  C. ;  Reg.  v.  Jones,  1  Cox  C.  C.  105. 
No  counsel  appeared  for  the  prosecution. 
The  judges  retired  to  consider,  and  on  their  return  into  court, 
COCKBURN,  C.  J.,  s^d :    The  majority  of  the  judges  are  of  opin- 
on  that  the  prisoner  was  not  properly  convicted  of  stealing  the  198. 
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charged  in  the  indictment,  for  she  had  not  taken  them  from  the 
OTOBecutrix,  and  could  not  therefore  be  convicted  on  this  indictment. 
The  majority  of  the  judges  do  not  say  that  she  might  not  haye  been 
convicted  on  an  indictment  charging  lier  with  steaE^g  ike  sovereign 
if  the  issue  had  been  properly  left  to  the  jury.  Upon  the  present 
indictment,  however,  she  must  be  discharged. 

Conviction  qucuihed. 


COURT  OF  CRIMINAL  APPEAL. 

January  IS,  187a 

(Before  CoGKAmtif,  G.  J.,  Bovtll,  C.  J.,  Ebllt,  C.  B.,  Martin,  B.,~ 
Bramweix,  B.,  Keatino,  J«,  Blackburn,  J.,  Mbllor,  J.,  Pigott,  B., 
'LusH^  J.,  Brett,.  J.^  Cleasbt,  B.,  GRoys,  J.,  Denhan,  J.,  and  Archi- 
bald, J.) 

Reg..  V,   MlDDLBTON. 

(12  Cox's  Criininal  Cases,  260,  417  ;  L.  K.  2  C.  C.  R.  88.) 

Lareeny.  —  Parting  with  Possession  under  JUistake.  —  Animus  furandi. 

A  depositor  io  a  post-office  saying  bank  obtained  a  warrant  for  the  withdrawal  of  lOs., 
ana  presented  it  with  his  depositor's  book  to  a  derk  at  the  post-office,  who,  instead  of 
referring  to.  the  proper  letter  of  adyice  for  10*.,  referred  b^  mistake  to  another  letter 
of  advice  for  8/.  l6s.  lOd.,  and  placed  that  som  upon  the  counter.  The  clerk  entered 
8/.  16j*.  lOd.in  the  depositor's  Dook  as  paid,  and  stanmed  it.  The  depositor  took  up 
that  sum  and  went  away.  The  jury  found  that  he  had  the  animus  fwrandi  at  the  mo- 
ment  of  taking  monej  from  the  counter,  and  that  he  knew  the  money  to  be  the  money 
of  the  Postmaster  General  when  he  took  it  up,  and  found  him  guilty  of  larceny.  Heldy 
by  a  majority  of  the  judges>  that  he  was  properly  conyicted  of  larceny. 

Per  Cockbum,  C.  J.,  ifiackikim,  JL,  Mellor,  J.,  Lush,  J.,  Qroye,  J.,  Denman,  J.,  and 
Archibald,  J.,  that  the  clerk,  and  therefore  the  Postmaster  Generid,  haying  intended 
that  the  property  in  the  money  should  belong  to  the  piisoner  through  mistake,  the 
prisoner  knowing  of  the  mistake,  and  having  the  animus  Jurandi  at  the  time,  was 
guilty  of  larceny. 

Per  Bo^l,  C.  J.,  Kelly,  C.  B.,  and  Keating,  J.,  that  the  clerk,  having  only  a  limited 
authority  under  the  letter  of  advice,  had  no  power  to  part  with  the  property  in  the 
money  to  the  prisoner,  and  that  therefore  the  conviction  was  right. 

Pbr  Pigott,  B.,  that,  before  possession  of  the  money  was  parted  with,  and  while  it  was 
on  die  counter,  tlM  prisoner  had  the- animus  Jurandi^  and  took  it  up,  and  was  therefore 
g^ty  of  larceny. 

Per  Martin,  B.,  Bramwell,  B.^  Brett,  J.,  and  Cleasby,  B.,  thai  the  money  was  not  taken 
invito  domino,  and  therefore  that  there  was  no  laiceny. 

Per  Bramwell,  B.,  and  Brett,  J.,  that  the  authority  of  the  clerk  authorksed  the  parting 
with  the  possession  and  property  in  the  entire  sum  laid  down  on  the  counter. 

Case  reseryed  for  the  opinion  of  thia  court  by  the  Deputy  Re- 
corder of  the  city  of  London. 

At  the  session  of  the  Central  Criminal  Court  held  on  Monday, 
2Sd  September,  1872,  George  Middleton  was  tried  before  me  for 
fefoniously  stesding  certain  money  to  the  amount  of  8Z.  168.  10(2., 
the  moneys  of  the  Postmaster  General. 

The  ownership  of  the  money  was  laid  in  other  counts  in  the  Queen 
and  in  the  mistress  of  the  local  post-office. 

It  was  proyed  by  the  eyidence  that  the  prisoner  was  a  depositor 
in  a  post-office  sayings  bank,  in  which  a  sum  of  ll8.  stood  to  his 
credit* 

In  accordance  with  the  practice  of  the  bank,  he  duly  gaye  notice 
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to  ^ihdraw  10&,  stating  in  such  notice  the  number  of  his  depos- 
itoir's  book,  the  name  of  the  pest-office,  and  the  amount  to  be  with- 
drawn. 

A  warrant  for  10&  was  duly  issued  to  the  prisoner,  and  a  letter 
of  advice  was  duly  sent  to  the  post-office  at  JVotting-hill  to  pay  the 
prisoner  10^.  He  presented  himself  at  that  post-office  and  handed 
m  his  depositor's  book  and  the  warrant  to  the  clerk,  who,  instead  of 
referring  to  the  proper  letter  of  advice  for  10«.,  referred  by  mistake 
to  another  letter  oi  advice  for  8Z.  16«.  10c2.,  and  placed  upon  the 
counter  a  5Z.  note,  three  sovereigns,  a  half  sovereign,  and  silver  and 
copper,  amounting  altogether  to  81.  16«.  lOd. 

The  derk  entered  the  amount  paid,  viz, :  SL  16«.  lOc?.,  in  the  pris- 
oner's depositor's  book,  and  stamped  it,  and  the  prisoner  took  up  the 
money  and  went  away. 

The  mistake  was  afterwards  discovered,  and  the  prisoner  was 
brought  hack^  and  upon  being  asked  lor  his  depositor's  book,  said 
he  had  burnt  it. 
Other  evidence  of  the  prisoner  having  had  the  money  was  given. 
It  was  objected  by  counsel  for  the  prisoner  that  there  was  no  lar- 
ceny because  the  clerk  parted  with  the  property  and  intended  to  do 
so,  and  because  the  prisoner  did  not  get  possession  by  any  fraud  or 
trick. 

The  jury  found  that  the  prisoner  had  the  animus  furandi  at  the 
moment  of  taking  the  money  from  the  counter,  and  that  he  knew 
the  money  to  be  the  money  of  the  Postmaster  General  when  he 
took  it  up. 

A  verdict  of  guilty  was  recorded,  and  I  reserved  for  the  opinion 
of  the  Court  for  Crown  Cases  Reserved  the  question  whether,  under 
the  circumstances  above  disclosed,  the  prisoner  was  properly  found 
guilty  of  larceny. 

I  discharged  the  prisoner  on  recognizance  with  sureties  to  appear 
and  receive  judgment  when  called  upon. 

(Signed)  Thomas  Chambbks. 

No  ooonsel  appeared  for  the  prisoner. 

The  Attorney  Q-eneral  (^Metcalfe  ^  Slade  witii  him),  for  the  pros- 
ecution. 

It  is  submitted  that  the  prisoner  was  properly  found  guilty  of  lar- 
ceny. The  facts  bring  the  case  within  the  definition  of  larceny  by 
Bracton,  bk.  3,  c.  32,  p.  150.  "  Furtum  est  secundum  l^es,  con- 
txactatio  rei  alienae  fraudulenta,  cum  animo  furandi,  invito  illo  dom- 
ino cajus  res  ilia  fuerit.  Cum  animo  dico,  quia  sine  animo  furandi 
non  coramittitur."  Here  the  prisoner  took  the  8Z.  16«.  lOrf.,  which 
he  at  the  time  knew  not  to  be  his  own,  and  to  belong  to  the  Post- 
master General,  and  without  the  consent  of  the  Postmaster  General. 
It  \&  not  a  satisfactory  test  of  whether  a  fraudulent  taking  is  larceny 
to  see  whether  upon  the  facts  an  action  of  trespass  would  lie  for  the 
taking,  as  has  been  sometimes  said  it  is.  If  a  person  finds  a  check 
in  the  street  and  takes  it  up,  that  is  not  a  trespass,  but  if  he  applies 
it  to  his  own  use  it  is.  The  present  case  cannot  be  put  higher  than 
a  finding,  and  if  so,  ih^  prisoner  was  guilty  of  larceny.     The  case  of 
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Merry  v.  Oreen  (7  M.  &  W.  623)  shows  that.  That  was  an  action 
of  false  imprisonment,  and  the  defendant  pleaded  a  justification  on 
the  ground  that  the  plaintiff  had  committed  a  larceny.  The  facts 
were,  that  the  plaintiff  had  purchased  at  a  public  auction  a  bureau, 
which  contained  a  secret  drawer,  wherein  was  a  purse  and  money, 
which  he  appropriated  to  his  own  use,  and  it  was  held  that  if  the 
plaintiff  had  exp*'ess  notice  that  the  bureau  alone,  and  not  its  con- 
tents (if  any)  was  sold  to  him,  or  if  he  had  no  reason  to  believe  that 
anything  more  than  the  bureau  itself  was  sold,  the  abstraction  of  the 
money  was  a  felonious  taking,  and  he  was  guilty  of  larceny  in  ap- 
propriating it  to  his  own  use  ;  but  that  if  he  had  reasonable  ground 
for  believing  that  he  bought  the  bureau  with  its  contents  (if  any), 
he  had  a  colorable  right  to  the  property,  and  it  was  no  larceny. 
Parke,  B.,  delivered  the  judgment,  and  in  the  course  of  it  said :  '*  It 
was  contended  that  there  was  a  delivery  of  the  bureau  and  the 
money  in  it  to  the  plaintiff  as  his  own  property,  which  gave  him 
lawful  possession,  and  that  his  subsequent  misappropriation  did  not 
constitute  a  felony.  But  it  seems  to  us  that  though  there  was  a  de- 
livery of  the  bureau,  and  a  lawful  property  in  it  thereby  vested  in 
the  plaintiff,  there  was  no  delivery  so  as  to  give  a  lawful  possession 
of  the  purse  and  money.  The  vendor  had  no  intention  to  deUver  it, 
nor  the  vendee  to  receive  it ;  both  were  ignorant  of  its  existence  ; 
and  when  the  plaintiff  discovered  that  there  was  a  secret  drawer 
containing  the  purse  and  money,  it  was  a  simple  case  of  finding,  and 
the  law  applicable  to  all  cases  of  finding  applies  to  this.  It  is  said 
that  the  offence  cannot  be  larceny  unless  the  taking  would  be  a  tres- 
pass, and  that  is  true  ;  but  if  the  finder,  from  the  circumstances  of 
the  case,  must  have  known  who  was  the  owner,  and,  instead  of  keep- 
ing the  chattel  for  him,  means  from  the  first  to  appropriate  it  to  his 
own  use,  he  does  not  acquire  it  by  a  rightful  title,  and  the  true 
owner  might  maintain  trespass.  And  it  seems,  also,  from  Wynthe^s 
ease  (Leach  C.  C.  413 ;  2  East  P.  C.  664),  that  if  under  the  like 
circumstances  he  acquire  possession  and  mean  to  act  honestly,  but 
afterwards  alter  his  mind  and  open  the  parcel  with  intent  to  em- 
bezzle  its  contents,  such  unlawful  act  would  render  him  guilty  of 
larceny."  [Bramwell,  B.  Suppose  in  this  case  the  Postmaster 
GenerSal  had  brought  an  action  of  trespass,  and  the  defendant  had 
pleaded  not  guilty  and  leave  and  license,  could  he  have  made  out  a 
defence  ?]  No.  It  is  clear  that  if  the  prisoner  had  obtained  the 
possession  by  any  act  or  word  amounting  to  misrepresentation,  it 
would  have  been  a  case  of  larceny ;  but  because  he  was  silent,  and 
took  advantage  of  a  mistake  on  the  part  of  the  clerk,  is  it  to  be 
said  that  it  was  not  a  larceny  ?  [Cookburn,  C.  J.  In  Rex  v.  Oli- 
ver^ cited  in  4  Taun.  274,  the  prisoner  offered  to  give  the  prosecutor 
gold  for  bank  notes,  upon  which  the  prosecutor  put  down  a  number 
of  bank  notes  for  the  purpose  of  their  being  so  exchanged.  The 
prisoner  took  up  the  notes  and  made  away  with  them,  and  this  was 
nolden  to  be  larceny,  if  the  jury  believed  that  the  prisoner  intended 
to  run  away  with  tne  notes  and  not  to  refum  with  the  gold.]  In 
this  case  the  jury  found  that  the  prisoner  took  the  81.  16«.  lOd.  from 
the  counter  animo  furandu      [Brett,  J.     Was  the  taking  here 
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against  the.  will  of  the  owner  ?  The  clerk  had  a  general  authority 
to  pay  the  warrant.]  '  There  is  nothing  to  show  that  he  had  any 
authority  to  part  with  the  iL  16«.  lOd.,  except  to  the  person  to 
whom  it  belonged.  His  duty  was  to  pay  in  accordance  with  the 
letter  of  advice  in  each  case.  In  Reg,  v.  Prince  (L.  Rep.  1  C.  C. 
R.  160 ;  11  Cox  C.  C.  193),  where  it  was  held  that  money  know- 
ingly obtained  on  a  forged  check  from  a  cashier  at  a  bank  is  not 
larceny,  Blackburn,  J.,  said :  "  As  the  law  now  stands,  if  the  owner 
intended  the  property  to  pass,  though  he  would  not  so  have  intendetl 
had  he  known  the  real  facts,  that  is  sufficient  to  prevent  the  offence 
of  obtaining  another's  property  from  amoimting  to  larceny ;  and 
where  the  servant  has  an  authority  coeqtial  with  his  master's,  and 
parts  with  his  master's  property,  such  property  cannot  be  said  to  be 
stolen,  inasmuch  as  the  servant  intended  to  part  with  the  property 
in  it.  If,  however,  the  servant's  authority  is  limited,  then  he  can 
only  part  with  the  possession,  and  not  with  the  property ;  if  he  is 
trickid  oat  of  the  ^ssession  the  offence  so  commitQ  wiU  be  lar- 
oeny."  [Brett,  J.  What  difference  is  there  between  a  clerk  at 
the  post-office  and  a  derk  in  the  bank  ?  Cookburn,  C.  J.  This 
was  the  mistake  of  a  person  who  stood  in  loco  of  the  owner.]  In 
Reg,  v.  Longatreeth  (1  Moo.  C.  C.  137),  it  was  held  that  obtaining 
animofurandi  a  parcel  from  a  carrier's  servant  by  fakely  pretending 
to  be  the  person  to  whom  it  was  directed  is  larceny. 

The  following  cases  were  also  referred  to :  Iteg,  v/  Campbell^ 
1  Moo.  C.  C.  179 ;  Clough  v.  London  ^  Northwestern  Railway 
Co.  41  L.  J.  17,  Ex. ;  Reg,  v.  West,  Dears.  402 ;  6  Cox  C.  C.  415  ; 
Reg.  V.  aiyde,  11  Cox  C.  C.  103 ;  37  L.  J.  107,  M.  C. 

Our,  adv.  vult, 

January  25.  Kelly,  C.  B.,  said  the  majority  of  the  judges 
were  of  opinion  that  the  conviction  should  be  affirmed.  The  reason 
for  the  judgment  will  be  delivered  at  a  future  day. 

June  7.     Judgments  of  the  court  were  this  day  delivered. 

BoviLL,  C.  J.  This  was  a  case  in  which  the  prisoner  was  in- 
dicted at  the  Central  Criminal  Court  for  feloniously  stealing  money, 
the  property  of  the  Queen,  or  of  the  Postmaster  6eneral.  On  the 
trial  he  was  found  guilty,  but  a  case  was  reserved  for  the  opinion  of 
the  Court  of  Criminal  Appeal,  which  came  on  in  the  ordinary  course 
before  five  judges ;  but  on  the  argument  they  were  not  agreed,  and 
the  case  was  adjourned,  to  be  argued  before  all  the  judges.  Pol- 
lock, B.,  was  obliged  to  be  absent  at  chambers,  and  QuAiN,  J., 
was  unwell,  but  the  other  judges,  fifteen  in  number,  heard  the  case, 
and  after  time  taken  to  consider,  eleven  of  those  fifteen  judges  were 
of  opinion  that  the  conviction  was  right  and  ought  to  be  tfiBrmed  ; 
my  brothers  Martin,  Bramwell,  Brett  and  Cleasby  dissented.  Judg- 
ment was  accordingly  given  in  accordance  with  the  opinion  of  the 
majority ;  but  as  it  was  thought  important  that  the  grounds  of  the 
decision  should  be  accurately  known,  it  was  announced  that  the 
reasons  of  the  judgments  would  on  a  subsequent  day  be  delivered  in 
writing. 
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I  will  now  proceed  to  deliver  the  judgment  of  the  liord  Chief 
Justice  and  of  my  brothers  Blackburn,  Mellor,  Lush,  Grove,  Den- 
man,  and  Archibald,  which  is  as  follows :  — 

The  points  raised  by  the  case  are  in  effect  three.  The  uniform 
course  of  indictment  for  larceny,  from  the  earliest  times,  has  been 
to  allege  that  the  prisoner  "feloniously  stole,  took,  and  carried 
away  "  the  goods  of  a  named  person,  and  Lord  Hale  in  his  Pleas 
of  the  Crown,  vol.  1,  p.  165,  states  with  perfect  Bxscuracy  that  the 
words  ''  feloniously  stole  and  took  "  are  essential  to  the  crime.  In 
the  present  case  the  jury  have  found  that  the  prisoner  had  the 
animus  furandi  at  the  moment  of  taking  the  money  from  the  coun- 
ter, and  that  he  knew  the  money  to  be  the  money  of  the  Postmaster 
General  when  he  took  it  up.  So  far,  therefore,  as  the  guilty 
knowledge  and  felonious  intention  are  ingredients  in  the  crime  of 
stealing,  we  must  take  it  as  proved  that  the  prisoner  was  guilty. 
But  the  case  states  facts  which  raise  the  doubt  whether,  under  the 
drcumstancies  stated,  this  was  a  ^^  taking,'*  and  also  whether  it  was 
a  "stealing"  within  the  meaning  put  by  the  law  on  these  aver- 
ments in  an  indictment  for  larceny.  The  circumstances  which  raise 
that  doubt  are  as  follows :  Assuming  that  the  clerk  who  actually 
was  engaged  in  the  transaction  had  such  authority  from  the  Post- 
master General  that  all  he  did  is  to  be  taken  as  done  by  the  Post- 
master General,  it  is  the  first  question  whether  the  money  can  be 
said  to  have  been  taken  by  the  prisoner  within  the  meaning  of  the 
averment,  inasmuch  as  the  clerk  (who  on  this  hypothesis  is  equiva- 
lent to  the  Postmaster  General)  certainly  meant  that  the  prisoner 
should  take  up  that  money,  though  he  only  meant  this  because  of  a 
mistake  he  made  as  to  the  identity  of  the  prisoner  with  the  person 
really  entitled  to  that  money.  Then  a  second  question  arises, 
whether  it  can  be  properly  said  that  he  stole  the  money,  inasmuch 
as  the  clerk,  and  therefore  on  this  hypothesis  the  Postmaster  Gen- 
eral, intended  that  the  property  in  the  money  should  belong  to  the 
man  before  him,  though  he  intended  that  in  consequence  oi  a  mis- 
take as  to  his  identity,  and  the  prisoner  from  the  beginning  knew  of 
the  mistake,  and  had  at  the  time  of  the  taking  the  guilty  intention 
to  steal  the  money.  A  third  question  arises  in  the  event  of  the  first 
two  questions  being  determined  in  favor  of  the  prisoner,  viz., 
whether  the  clerk  really  had  such  general  authority  as  to  represent 
the  Postmaster  General,  or  whether  his  authority  was  not  limited  to 
paying  the  money  specified  in  the  letter  of  advice,  viz.,  lO^.,  which 
special  authority,  if  it  was  so  limited,  he  did  not  pursue.  The 
majority  of  the  judges,  eight  in  number,  have  forn^ed  their  judg- 
ment on  the  decision  of  the  first  two  points  in  favor  of  the  Crown, 
which  therefore  renders  it  unnecessary  for  them  to  decide  the  last. 
The  Lord  Chief  Justice  of  the  Common  Pleas  and  the  Lord  Chief 
Baron  and  my  brother  Keating,  who  agree  with  the  majority  in 
thinking  the  conviction  should  be  affirmed,  do  so  solely  on  the  last 
ground,  that  the  authority  of  the  clerk  was  a  special  authority  not 
pursued,  and  their  reasons  are  stated  in  two  separate  judgments.  It 
IS  not  to  be  understood  that  the  eight  who  form  the  rest  of  the 
majority  decide  this  question  the  other  way,  but  merely  that  they 
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consider  it  unnecessary  to  decide  it  at  all.     We   now  proceed  to 
state  the  reasons  on  whicH  we  think  it  ought  to  be  held  that  there 
was  under  the  circumstances  stated  a  ^^  taking/'  within  the  mean- 
ing of  the  averment  in  the  indictment.     We  agree  that,  according 
to  the  decided  cases  it  is  no  felony  at  common  law  to  steal  goods  if 
the  goods  were  already  lawfully  in  the  possession  of  the  thief,  and 
that  therefore  at  common  law  a  bailee  of  goods,  or  a  person  who 
fiuds  goods  lost,  and  not  knowing  nor  having  the  means  of  knowing 
whose  they  were,  takes  possession  of  them,  is  not  guilty  *of  larceny 
if  he  subsequently,  with  full  knowledge  and  a  felonious  intention, 
converts  them  to  his  own  use.     It  is,  to  say  the  least,  very  doubtful 
whether  this  doctrine  is  either  wise  or  just,  and  the  legislature  in  the 
case  of  bailees  have  by  statute  enacted  that  bailees  stealing  goods, 
&c.,  shall  be  guilty  of  larceny,  without  reference  to  the  subtle  excep- 
tions engraft^  by  the  cases  on  the  old  law,  but  in  such  a  case  as  the 
present  there  is  no  statute  applicable,  and  we  have  to  apply  the 
common  law.     Now,  we  find  that  it  has  been  often  decided  that 
where  the  true  owner  did  part  with  the  physical  possession  of  a 
chattel  to  the  prisoner  (and,  therefore,  in  one  sense  the  taking  of  the 
possession  was  not  against  his  will),  yet  if  it  was  proved  that  the 
prisoner  from  the  beginning  had  the  intent  to  steal,  and  with  that 
intent  obtained  the  possession,  it  is  a  sufficient  taking.     We  are  not 
concerned  at  present  to  inquire  whether  originally  the  judges  ought 
to  have  introduced  a  distinction  of  this  sort,  or  ought  to  have  left  it 
to  the  l^islature  to  correct  the  mischievous  narrowness  of  the  com- 
mon law,  but  only  whether  this  distinction  is  not  now  established, 
and  we  think  it  is.     The  cases  on  the  subject  are  collected  in  Rus- 
sell on  Crimes,  4th  ed.  vol.  2,  p.  201.     Perhaps  those  that  most 
clearly    raise  the   point  are   DavenporVB   ease  and   Savage's   case^ 
2  Russell,  201.     In  the  present  case  the  finding  of  the  jury,  that  the 
prisoner  at  the  moment  of  taking   the   money    had   the   animtis 
furandi^  and  was  aware  of  the  mistake,  puts  an  end  to  all  objection 
arising  from  the  fact  that  the  clerk  meant  to  part  with  the  possession 
of  the  money.     On  this  part  of  the  case,  there  is  no  difference  of 
opinion.     On  the  second  question,  namely,  whether  (assuming  that 
the  clerk  was  to  be  considered  as  having  all  the  authority  of  the 
owner),  the  intention  of  the  clerk  (such  as  it  was)  to  part  with  the 
property  prevents  this  from  being  Larceny,  there  is  more  difficulty, 
and  there  is  in  fact  a  serious  difference  of  opinion,  though  the  major- 
ity, as  already  stated,  think  the  conviction  right.     The  reasons  which . 
lead  us  to  this  conclusion  are  as  follow :  At  common  law  the  prop- 
erty in  personal  goods  passes  by  a  bargain  and  sale  for  considera- 
tion, or  a  gift  of  them  accompanied  by  delivery,  and  it  is  clear  from 
the  very  nature  of  the  thing  that  an  intention  to  pass  the  property 
is  essential  both  to  a  sale  and  to  a  gift.     But  it  is  not  at  all  true 
that  an  intention  to  pass  the  property,  even  though  accompanied  by 
a  delivery,  is  of  itself  equivalent  to  either  a  sale  or  a  gift.     We  will 
presently  explain  more  fully  what  we  mean  and  how  this  is  material. 
Now  it  IS  established  that  where  a  bargain  has  been  made  between 
the  owner  of  a  chattel  and  another,  by  which  the  property  is  trans- 
ferred to  the  odier,  the  property  actually  passes,  though  the  bargain 
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has  been  induced  by  fraud.  The  law  is  thus  stated  in  the  judg- 
ment of  the  Exchequer  Chamber  in  CloUgh  v.  London  and  NorUi- 
western  Railway  Company  (7  L.  Rep.  Exch.  34),  where  it  is  said : 
"  We  agree  completely  with  what  is  stated  by  aU  the  judges  below, 
that  the  property  in  tne  goods  passed  from  the  London  Pianoforte 
Company  to  Adams  by  the  contract  of  sale.  The  fact  that  the  con- 
tract was  induced  by  fraud  did  not  render  the  contract  void,  or 
prevent  the  property  from  passing,  but  merely  gave  the  party 
defrauded'  a  right,  on  discovering  the  fraud,  to  elect  whether  he 
would  continue  to  treat  the  contract  as  binding,  or  would  disaffirm 

the  contract  and  resume  his  property We  think  that  so 

long  as  he  has  made  no  election  he  retains  the  right  to  determine  it 
either  way,  subject  to  this,  that  if  in  the  interval,  whilst  he  is  delib- 
erating, an  innocent  third  party  has  acquired  an  interest  in  the 
property,  or  if,  in  consequence  of  his  delay,  the  position  even  of  the 
wrong-doer  is  affected,  it  will  preclude  him  from  exercising  his  right 
to  rescind."  It  follows  obviously  from  this,  that  no  conversion  or 
dealing  with  the  goods  before  the  election  is  determined  can  amount 
to  a  stealing  of  the  vendor's  goods,  for  they  had  become  the  goods 
of  the  purchaser,  and  still  remained  so  when  the  supposed  act  of 
theft  was  committed.  There  are  accordingly  many  cases,  of  which  the 
most  recent  is  R,  v.  Prince  (11  Cox  C.  C.  193),  which  decide  that 
in  such  a  case  the  guilty  party  must  be  indicted  for  obtaining  the 
goods  by  false  pretences,  and  cannot  be  convicted  of  larceny.  In  that 
case,  however,  the  money  was  paid  to  the  holder  of  a  forged  cheque 
payable  to  bearer,  and  therefore  vested  in  the  holder,  subject  to  the 
right  of  the  bank  to  divest  the  property.  In  the  present  case  the 
property  still  remained  that  of  me  Postmaster  Greneral,  and  never 
did  vest  in  the  prisoner  at  all.  There  was  no  contract  to  render  it 
his  which  required  to  be  rescinded ;  there  was  no  gift  of  it  to  him  ; 
for  there  was  no  intention  to  give  it  him  or  any  one.  It  was  simply 
a  handing  it  over  by  a  pure  mistake,  and  no  property  passed.  As 
this  was  money,  we  cannot  test  the  case  by  seeing  whether  an  innocent 
purchaser  could  have  held  the  property ;  but  let  us  suppose  that  a 
purchaser  of  beans  goes  to  the  warehouse  of  a  merchant  with  a  gen- 
uine order  for  so  many  bushels  of  beans,  to  be  selected  from  the 
bulk,  and  so  become  the  property  of  the  vendee,  and  that  by  some 
strange  blunder  the  merchant  delivers  to  him  an  equal  bulk  of  coffee. 
If  that  coffee  was  sold  (not  in  market  overt)  by  the  recipient  to  a 
third  person,  could  he  retain  it  against  the  mercoant,  on  the  ground 
that  he  had  bought  it  from  one  who  had  the  property  in  the  coffee, 
though  subject  to  be  divested  ?  We  do  not  remember  any  case  in 
which  such  a  point  has  arisen,  but  surely  there  can  be  not  doubt  he 
could  not,  and  that  on  the  principle  ennunciated  by  Lord  Abinger, 
in  Chanter  v.  Hopkins  (4  M.  &  W.  404),  when  he  says,  " If  a  man 
offers  to  buy  peas  of  another  and  he  sends  him  beans,  he  does  not 
perform  his  contract ;  but  that  is  not  a  warranty :  there  is  no  war- 
ranty that  he  should  sell  him  peas,  the  contract  is  to  sell  peas,  and 
if  he  sends  him  anything  else  m  their  stead  it  is  a  non-performance 
of  it."  We  admit  that  the  case  is  undistinguishable  from  the  one 
supposed  in  the  argument  of  a  person  handmg  to  a  cabman  a  sot- 
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ereign  by  mistake  for  a  shilling ;  but  after  carefully  weighing  the 
opinions  to  the  contrary,  we  are  decidedly  of  opinion  that  the  prop- 
erty in  the  sovereign  would  not  vest  in  the  cabman,  and  that  the 
question  whether  me  cabman  was  guilty  of  larceny  or  not  would 
depend  upon  this :  whether,  at  the  time  he  took  the  sovereign,  he 
was  aware  of  the  mistake,  and  had  then  the  guilty  intent,  the  ani- 
mus furandi.  But  it  is  further  urged  that  if  the  owner,  having 
power  to  dispose  of  the  property,  intended  to  part  with  it,  that  pre- 
vents the  crime  from  bemg  larceny,  though  the  intention  was  inop- 
erative and  no  property  passed.  In  almost  all  the  cases  on  the 
subject  the  property  had  actually  passed,  or  at  least  the  court 
thought  it  had  passed ;  but  two  cases,  Reg.  v.  Adams  (1  Den.  C.  C. 
88),  and  Reg,  v.  Atkinson  (2  East  P.  C.  673),  appear  to  have  been 
decided  on  the  ground  that  an  intention  to  pass  the  property,  though 
inoperative,  and  known  by  the  prisoner  to  be  inoperative,  was 
enough  to  ptevent  the  crime  from  being  that  of  larceny.  But  we 
are  unable  to  perceive  or  understand  on  what  principle  these  cases 
can  be  supported,  if  DavenporVs  case  and  the  others  involving  the 
same  principle  are  law  ;  and,  though  if  a  long  series  of  cases  had  so 
decided  we  should  think  we  were  bound  by  them,  yet  we  think  that 
in  a  court  such  as  this,  which  is  in  effect  a  court  of  error,  we  ought 
not  to  feel  bound  by  two  cases  which,  as  far  as  we  can  perceive, 
stand  alone,  and  seem  to  us  contrary  both  to  principle  and  justice. 

BoviLL,  C.  J.,  then  read  his  own  judgment,  in  which  Keating,  J., 
concurred.  The  proper  definition  of  larceny  according  to  the  law  of 
England,  from  the  time  of  Bracton  downwards,  has  been  considered 
to  be  the  wrongful  or  fraudulent  taking  and  carrying  away  by  any 
person  of  the  personal  goods  of  another  from  any  place,  without  any 
color  of  right,  with  a  felonious  intent  to  convert  them  to  the  taker's 
own  use,  and  make  them  his  own  property,  without  the  consent  and 
against  the  will  of  the  owner ;  and  the  question  for  our  considera- 
tion is,  whether  the  facts  of  the  present  case  bring  it  within  that  defi- 
nition. Under  the  act  for  establishing  post-office  savings-banks  (24 
Vict.  c.  14),  deposits  are  received  at  the  post-offices  authorized  by 
virtue  of  that  act,  for  the  purpose  of  being  remitted  to  the  principal 
office  (sect.  1),  By  section  two  the  Postmaster  General  is  to  give 
an  acbiowledgment  for  such  deposits,  and  by  the  fifth  section  all 
moneys  so  deposited  with  the  Postmaster  General  are  forthwith  to 
be  paid  over  to  the  Commissioners  for  the  reduction  of  the  National 
Debt.  By  the  same  section  all  sums  withdrawn  by  depositors  are 
to  be  repaid  out  of  those  moneys  through  the  office  of  the  Postmas- 
ter General ;  and  by  section  three  the  authority  of  the  Postmaster 
General  for  such  repayments  shall  be  transmitted  to  the  depositor^ 
who  is  to  be  entitled  to  repayment  at  a  post-office  within  ten  days. 
It  appears  to  us  that  the  moneys  received  by  the  postmasters  at 
their  respective  offices,  by  virtue  of  this  act,  are  the  property  of  the 
Crown  or  of  the  Postmaster  General,  and  that  neither  the  post- 
masters nor  the  clerks  of  the  post-offices  have  any  power  or  author- 
ity, either  general  or  special,  to  part  with  the  property  in  or  even 
the  possession  of,  the  moneys  so  deposited,  or  any  part  of  them,  to 
\ny  person,  except  upon  the  special  authority  of  the  Postmaster 
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General,  In  this  case  the  prisoner  had  received  a  warrant  or  author* 
ity  from  the  Postmaster  General  entitling  him  to  repayment  of  10«. 
(being  part  of  a  sum  of  ll8.  which  he  had  deposited)  from  the  post- 
office  at  Notting-hill,  and  a  letter  of  advice  to  the  same  effect  was 
sent  by  the  Postmaster  General  to  that  post-office,  authorizing  the 
payment  of  the  10«.  to  the  prisoner.  Under  these  circumstances  we 
are  of  opinton  that  neither  thd  clerk  to  the  postmistress  nor  the 
postmistress  personally  had  any  power  or  authority  to  part  with  the 
five-pound  note,  three  sovereigns,  the  half-sovereign,  and  silver  and 
copper,  amoimting  to  8Z.  16«.  lOd.,  which  the  clerk  placed  upon  the 
counter,  and  which  was  taken  up  by  the  prisoner.  In  this  view  the 
present  case  appears  to  be  undistinguishable  from  other  cases  where 
obtaining  articles  animo  furandi  from  the  master  of  a  post-office, 
though  he  had  intentionally  delivered  them  over  to  the  prisoner, 
has  been  held  to  be  larceny,  on  the  principle  that  the  postmaster  had 
not  the  property  in  the  articles,  or  the  power  to  part  with  the  prop- 
erty in  them.  For  instance  the  obtaining  the  mail-bjigs  by  pretend- 
ing to  be  the  mail-guard,  as  in  Reg.  v.  Pearce  (2  East  P.  C.  603), 
the  obtaining  a  watch  from  the  postmaster  by  pretending  to  be  the 
person  for  whom  it  was  intended,  as  in  Reg.  v.  Kay  (D.  &  B.  281 ; 
7  Cox,  C.  C.  298,  where  Reg.  v,  Pearce  was  relied  upon  in  the 
judgment  of  the  court),  and  the  obtaining  letters  from  the  postmaster 
under  pretence  of  being  the  servant  or  the  party  to  whom  they 
were  addressed,  as  in  Joneses  case  (1  Den.  188),  and  in  Reg.  v.  Oil- 
lings  (1 F.  &  F.  86),  were  all  held  to  be  larceny.  The  same  principle 
has  been  acted  upon  in  other  cases  where  the  person  having  merely 
the  possession  of  goods,  without  any  power  to  part  with  the  property 
in  them,  has  delivered  them  to  the  prisoner,  who  has  obtained  them 
animo  furandi  ;  for  instance,  such  as  obtaining  a  parcel  from  a  car- 
rier's servant,  by  pretending  to  be  the  person  to  whom  it  was 
directed,  as  in  Reg.  v.  Longstreeth  (1  Mood.  C.  C.  187),  or  obtaining 
goods  through  the  misdelivery  of  them  by  a  carman's  servant, 
through  mistake  to  a  wrong  person,  who  appropriated  them  animo 
furandi^  as  in  Reg.  v.  Little  (10  Cox  C.  C.  559),  were  in  like  manner 
held  to  amount  to  larceny.  In  all  these  and  other  similar  cases, 
many  of  which  are  collectcKi  in  2  Russell  on  Crimes,  211  to  215,  the 
property  was  considered  to  be  taken  without  the  consent  and  against 
the  will  of  the  owner,  though  the  possession  was  parted  with  by 
the  voluntary  act  of  the  servant  to  whom  the  property  had  been 
intrusted  for  a  special  purpose.  And  where  property  is  so  taken 
by  the  prisoner  knowingly,  with  intent  to  deprive  the  owner  of  it, 
and  feloniously  to  appropriate  it  to  himself,  he  may,  in  our  opinion, 
be  properly  convicted  of  larceny.  The  case  is  very  different  where 
the  goods  are  parted  with  by  the  owner  himself,  or  by  a  person  hav- 
ing authority  to  act  for  him,  and  where  he  or  such  agent  intends  to 
part  with  the  property  in  the  goods,  for  then,  although  the  goods  be 
obtained  by  fraud  or  forgery,  or  false  pretences,  it  is  not  a  taking 
jigainst  the  will  of  the  owner,  which  is  necessary  in  order  to  consti- 
tute larceny.  The  delivery  of  goods  by  the  owner  upon  an  order 
which  was  in  fact  forged,  as  in  Keg.  v.  Adams  (1  Den.  88),  the  pay- 
ment of  money  by  a  banker's  cashier  on  a  cheque  which  turned  out 


REGINA  V.  MIDDLETON.  18 

to  be  a  foi^ry,  as  in  Beg,  v.  Prince  (11  Cox  C.  C.  193),  and  the 
delivering  up  of  pledges  by  a  pawnbroker's  manager  by  mistake, 
ftnd  through  fraud,  as  in  JReff.  y.  Jackson  (1  Mood.  119),  are  instances 
of  this  kind,  and  where  the  intent  voluntarily  to  part  with  the  prop- 
erty in  the  goods  by  a  person  who  had  authority  to  part  witn  the 
Eroperty  in  them  prevented  the  ofiEence  bein^  treated  as  a  larceny. 
a  the  present  case  not  only  had  the  postmistress  or  her  clerk  no 
power  or  authority  to  part  with  the  property  in  this  money  to  the 
prisoner,  but  the  clerk,  in  one  sense,  never  intended  to  part  with 
Uie  8L  16«.  lOd.  to  the  person  who  presented  an  order  for  only  10«., 
and  he  placed  the  money  on  the  counter  by  mistake,  though  at  the 
time  he  (by  mistake)  intended  that  the  prisoner  should  take  it  up, 
and  by  mistake  entered  the  amount  in  the  prisoner's  book.     When 
the  money  was  lying  upon  the  counter  the  prisoner  was  aware  that 
he  was  not  entitled  to  it,  and  that  it  could  not  be,  and  was  not  really 
intended  for  him ;  yet,  with  full  knowledge  on  his  part  of  the  mis- 
take, he  took  the  money  up  and  carried  it  away,  intending  at  the 
time  he  took  it  to  deprive  the  owner  of  all  property  in  it,  and  felo- 
niously to  appropriate  it  to  his  own  use.     There  was,  therefore,  as 
it  seems  to  us,  a  wrongful  and  fraudulent  taking  and  carrying  away 
of  the  whole  of  this  money  by  the  prisoner,  without  any  color  of 
right,  animo  furandit  and  against  the  will  of  the  real  owner.     For 
these  reasons  and  upon  the  authorities  before  stated,  we  think  the 
prisoner  was  properly  convicted  of  larceny. 

Kelly,  C.  B.  The  facts  of  this  case,  simply  stated,  are  these : 
The  prisoner,  having  deposited  10«.  in  the  Post-office  Savings  Bank, 
and  taken  the  necessary  steps  to  withdraw  it,  proceeded  to  the  post- 
office  and  presented  his  order  for  the  10«.  The  post-office  clerk 
having  looked  at  the  letter  of  advice  for  the  payment  of  the  10a. 
and  at  another  letter  of  advice  for  the  pajrment  to  another  deposi- 
tor, of  82.  and  a  fraction,  by  mistake  took  up  the  82.  odd  destined  for 
the  other  depositor,  and  laid  it  upon  the  counter  before  the  prisoner, 
who  took  up  the  money  and  went  away  with  it,  and  applied  it  to 
his  own  use.  The  jury  expressly  found  that  he  knew  the  82.  odd 
did  not  belong  to  him,  and  that  it  did  belong  to  the  Postmaster 
General,  and  uiat  he  took  it  up  and  carried  it  away  with  him  animo 
furandi.  Upon  these  facts,  and  this  finding,  I  cannot  bring  myself 
to  doubt  that  the  prisoner  was  guilty  of  larceny.  He  saw  the 
money  upon  the  counter  before  him ;  be  knew  that  it  was  not  his 
own,  and  that  it  was  another  person's  money,  and  he  took  it  up  and 
took  it  away  with  the  intent  to  steal  it.  If  he  had  gone  into  the 
office  knowing  that  he  had  to  receive  10«.,  and  that  somebody  had  to 
receive  82.,  and  he  had  seen  the  10«.  and  the  8L  lying  upon  the  coun- 
ter before  him,  and  had  taken  away  the  82.  animo  furandi^  no  ques- 
tion could  have  been  raised  about  his  guilt.  Does  it  then  make  any 
difference  that  the  clerk  placed  the  money  before  him  and  intended 
that  he  should  take  it  ?  If  the  money  had  belonged  to  the  clerk, 
and  the  clerk  had  intended  to  pass  the  property  in  the  money  from 
himself  to  the  prisoner,  or  if,  uie  money  belonging  to  the  Postmas- 
ter General  or  the  Queen,  the  clerk  had  been  authorized  to  pass  the 
pn^rty  in  that  money  to  the  prisoner,  the  case  might  have  been 
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different.  But  this  money  did  not  belong  to  the  clerk,  and  he  had 
no  authority  to  pass  the  property  in  the  money  to  the  prisoner.  R. 
V.  Prince  was  cited,  where  a  banker's  clerk,  to  whom  a  forged 
cheque  was  presented,  paid  the  money  in  ignorance  of  the  forgery, 
and  the  receiver,  who  intended  to  defraud  the  banker  of  the  money, 
was  acquitted  of  larceny  on  the  ground  that  the  clerk  had  authority 
to  receive  the  cheque  and  to  dispose  of  the  money  which  he  had 
paid  to  the  prisoner,  and  was  the  agent  of  the  banker  in  so  doing  ; 
so  that  the  case  was  the  same  as  if  the  banker  himself,  who  was  the 
owner  of  the  money,  had  delivered  it  to  the  prisoner.  There,  how- 
ever, the  clerk  was  not  only  the  agent  of  the  banker,  but  he  acted 
strictly  in  the  discharge  of  his  duty,  for  he  had  not  only  the  author- 
ity of  his  employer  to  pay  the  money,  but  in  the  absence  of  any 
suspicion,  or  reason  to  suspect,  that  the  cheque  was  forged,  it  was 
his  duty  to  pay  it,  and  he  did  pay  it  with  the  banker's  money.  And 
there  are  other  cases  where  the  owner  of  a  chattel  delivers  it  to 
another  with  the  intent  to  pass  the  property,  and  the  receiver  has 
been  acquitted  of  larceny.  But  in  this  case  the  post-office  clerk  was 
not  the  owner  of  the  8Z.,  and  had  no  authority  whatever  to  deliver 
that  sum  of  money  to  the  prisoner,  which  is  precisely  the  case  ex- 
cepted in  the  judgment  of  the  Queen  v.  Prince^  and  brings  it  within 
the  Queen  v.  Longstreeth  therein  cited.  The  case  appears  to  me  to 
be  the  same  (indeed  I  suggested  it  during  the  argument)  as  if  the 
prisoner  had  left  a  watch  at  a  watchmaker's  to  be  repaired,  and 
afterwards  goes  to  the  watchmaker's,  where  he  sees  his  watch  hang- 
ing up  behind  the  counter,  and  another  watch  of  greater  value,  and 
belonging  to  another  person,  hanging  beside  it,  and  upon  his  asking 
for  his  watch,  the  shopman,  by  mistake,  hands  him  the  watch  be- 
longing to  the  other  person.  He  sees  his  own  watch ;  he  knows  that 
the  watch  handed  to  him  does  not  belong  to  him,  but  is  the  property 
of  another,  and  that  the  shopman  has  no  authority  whatever  to 
deliver  the  watch  of  another  to  him.  I  have  no  doubt,  therefore, 
thijit  one  who  had  so  received  and  taken  away  another  man's  property 
would  have  been  guilty  of  larceny,  and  that  the  shopman  in  such  a 
case  and  the  clerk  in  this  case  is  in  the  condition  of  a  mere  stander- 
by,  who,  without  authority  and  by  mere  mistake,  hands  to  him  a 
chattel  which  he  sees  before  him.  Even  Princess  case  may  be  said 
to  be  founded  on  a  fiction,  for  it  is  not  true  that  the  banker  had 
authorized  his  clerk  to  pay  his  money  upon  a  forged  cheque ;  but 
the  fiction  is  more  undisguised  and  palpable  when  it  is  asserted  that 
the  clerk  was  authorized  by  the  Postmaster  General  to  pay  the  sum 
of  8Z.  to  a  man  who  had  presented  an  order  or  waiTant  for  10«. 
And  I  must  take  leave  to  record  my  deliberate  opinion  that  the 
creating  of  fictions,  which,  as  the  term  imports,  is  the  assuming  to 
be  true  that  which  is  untrue,  and  of  which  the  direct  consequence  is 
to  defeat  justice,  is  a  practice  which,  in  administering  the  law,  ought 
not  to  be  extended.  Moreover,  this  case  is  distinguishable  from 
Prince's  case  on  the  ground  of  the  decision  in  Reg.  v.  Longstreeth^ 
where  a  carrier's  servant  delivered  a  pai'cel  to  one  who  received  it 
animo  furandi^  knowing  it  not  to  be  nis  own,  and  it  was  held  that 
he  had  no  authority  to  deal  with  the  property  in  the  goods,  but  only 
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with  the  possession,  and  that  the  receiver  was  guilty  of  larceny.  I 
think  that  decision  governs  the  present  case,  and  conclusively  shows 
that  if  a  servant  delivers  to  the  wrong  person  a  chattel  which  it  was 
no  part  of  his  duty,  and  which  he  had  no  authority  to  deliver  to 
any  but  the  owner,  and  the  receiver  takes  it,  knowing  it  is  not  his 
but  belongs  to  another,  and  animo  furandi^  such  receiver,  although 
the  delivery  is  made  in  the  ordinary  performance  of  the  duty  of  the 
servant,  is  guilty  of  larceny.  Upon  these  grounds  I  think  the  con- 
viction should  be  affirmed. 

Mabtin,  B.  I  have  read  the  judgments  of  my  brothers,  B  ram- 
well,  B.  and  Cleasby,  B.,  and  fuUy  concur  in  them.  I  think  that 
upon  the  faci»  and  on  the  principles  of  the  Criminal  Law  there  was 
no  larceny  committed  in  this  case.  In  my  judgment  the  case  of 
Reg,  V.  Prince  is  not  distinguishable  from  this  case.  There  the 
prisoner  committed  a  more  gross  offence,  and  yet  the  court  held  it 
not  to  be  larceny.  The  true  principle  of  larceny  is  to  be  found  in 
Coke's  3d  Instit.  107 :  **  Larceny  is  the  felonious  and  fraudulent  tak- 
ing and  carrying  away  by  any  man  or  woman  of  the  mere  personal 
goods  of  another,  neither  from  the  person  nor  by  night  in  the  house 
of  the  owner."  And,  "  Secondly,  there  must  be  an  actual  taking, 
for  an  indictment  quod  felonice  ahduxit  equum  is  not  good  because 
it  wanteth  cepit :  by  taking,  and  not  bailment,  or  delivery,  for  that 
is  a  receipt,  and  not  a  taking:  and  therewith  agreeth  Glanvil." 
The  cases  collected  in  2  Russ.  on  Crimes  show  that  there  must  be  a 
taidng,  and  it  is  essential  to  the  crime  of  larceny  that  the  act  of 
taking  should  be  a  trespass.  In  my  opinion  what  the  prisoner  did 
was  not  taking  in  that  sense,  and  not  a  trespass,  but  only  a  receipt. 
The  civil  remedy  to  recover  back  the  money  would  have  been  trover 
and  not  trespass. 

Bbakwell,  B.  As  the  prisoner  has  now  undergone  his  nominal 
sentence,  I  should  think  it  better  that  the  small  majority  in  this 
case,  of  whom  I  am  one,  should  give  up  their  opinions  to  the  major- 
ity, if  the  case  turned  on  its  own  particular  circumstances,  and  no 
principle  was  involved.     But,  in  my  opinion,  great  and  important 

Erinciples,  not  only  of  our  law,  but  of  general  jurisprudence,  arise 
ere,  on  which  I  feel  bound  to  state  my  views.  It  is  a  good  rule  in 
criminal  jurisprudence  not  to  multiply  crimes  ;  to  make  as  few  mat- 
ters as  possible  the  subject  of  criminal  law  ;  and  to  trust,  as  much 
as  can  be,  to  the  operation  of  the  civil  law  for  the  prevention  and 
remedy  of  wrongs.  It  is  also  a  good  rule  not  to  make  that  a  crime 
which  is  the  act  of  or  partly  the  act  of  the  party  complaining  — 
volenti  nori  fit  injuria  —  as  far  as  he  is  willing  let  it  be  no  crime. 
Here  the  taking  was  consented  to.  This  is  undoubtedly  a  rule  of 
the  English  Common  Law.  Obtaining  goods  by  false  pretences  was 
no  offence  at  common  law.  Ordinary  cheating  was  not.  Embez- 
zlement by  a  servant  was  not  larcenous.  Breaches  of  trust  by  trus- 
tees and  bailees  were  not ;  so  also  fraudulently  simulating  the  husband 
of  a  married  woman,  and  having  connectionVith  her  was  not.  And 
most  particularly  was  and  is  this  the  case  in  larceny,  for  the  defini- 
tion of  it  is  that  the  taking  must  be  "  invito  domine^  Whether 
this  law  is  good  or  bad  is  not  the  question.     We  are  to  administer 
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ifc  as  it  is.  I  think  those  statutes  that  have  made  offences  of  such 
matters  as  I  have  mentioned  improved  the  law,  because  the  business 
of  life  cannot  be  carried  on  without  trusting  to  representations  that 
we  cannot  verify,  and  without  trusting  goods  to  others  in  such  a 
way  that  the  owner  loses  all  power  of  watching  over  them ;  and  it 
is  reasonable  that  the  law  should  protect  persons  who  do  so,  by 
making  criminals  of  those  who  abuse  that  confidence. 

But  something  was  to  be  said  in  favor  of  the  old  law,  viz.,  that  the 
opportunity  for  the  crime  was  afforded  by  the  complainant.  Fur- 
ther, there  is  certainly  a  difference  between  the  privy  taking  of 
property  without  the  faiowledge  of  the  owner,  or  its  fordble  taking, 
and  its  taking  with  consent  by  means  of  a  fraud.  The  latter  per- 
haps may  properly  be  made  a  crime,  but  it  is  a  different  crime  from 
the  other  taking.  I  say,  then,  that  on  the  principles  of  general 
jurisprudence,  on  the  general  principles  of  our  law,  and  on  the  par- 
ticular definition  of  larceny,  the  taking  must  be  invito  domino. 
That  does  not  mean  contrary  to  or  against  his  will,  but  without  it  — 
all  he  need  be  is  invitus.  This  accounts  for  how  it  is  that  a  finder 
of  a  chattel  may  be  guiltj'  of  larceny.  The  dominus  is  invitus.  So 
in  the  case  of  a  servant  who  steals  his  master's  property.  There 
are  certain  cases  apparently  inconsistent  with  this,  but  which  are 
brought  within  the  rule,  but  by  reasoning  which  ought  to  have  no 
place  in  criminal  law.  I  mean  such  cases  as  where  a  carrier  broke 
bulk  and  stole  the  contents  or  part,  and  was  guilty  of  larceny,  but 
would  not  have  been  had  he  taken  the  whole  package ;  and  cases 
where  possession  was  fraudulently  obtained  animo  furandi  from  the 
owner,  who  did  not  intend  to  part  with  the  property.  In  such  cases 
it  has  been  held  that  the  breach  of  trust  by  the  carrier  in  breaking 
bulk  revested  the  possession  in  the  owner ;  and  in  the  other  case,  the 
obtaining  of  possession  was  a  fraud  and  so  null,  and  that  therefore 
in  such  cases  the  possession  reverted  to  or  remained  in  the  true 
owner,  and  so  there  was  a  taking  invito  domino.  So  also  cases  where 
the  custody  is  given  to  the  alleged  thief,  but  not  possession  or  proi)- 
erty,  as  where  the  price  of  a  chattel  delivered  is  to  be  paid  ready 
money.  R.  v.  Cohen^  2  Den.  249.  These  are  not  exceptions  to 
the  rule,  but  are  brought  within  it  by  artificial,  technical,  and  unreal 
reasoning.  But  where  the  domtnu$  has  voluntarily  parted  with  the 
possession,  intending  to  part  tuith  the  property  in  the  chattel,  it  has 
never  yet  been  held  that  larceny  was  committed,  whatever  fraud 
may  have  been  used  to  induce  him  to  do  so  ;  nor  whatever  may  be 
the  mistake  he  committed ;  because  in  such  case  the  dominus  is  not 
invitus.  So  also  where  the  possession  has  been  parted  with  in  such 
way  as  to  give  the  bailee  a  special  property.  See  2  Russell  on 
Crimes,  191,  citing  2  East  P.  C.  682  ;  R.  v.  Smith,  R.  &  M.  C.  C.  R. 
473  ;  R.  V.  Q-oodhody^  8  C.  &  P.  655.  It  is  not  necessary  that  the 
property  should  pass ;  the  intent  to  pass  it  is  enough.  See  iJ.  Cole- 
man, 2  East,  P.  C.  672 ;  2  Russell,  200.  It  is  clear  that  the  prop- 
erty  did  not  pass  in  that  case,  even  voidably :  not  to  the  prisoner, 
because  the  prosecutor's  contract  was  not  with  him ;  nor  to  Mrs. 
Cook,  for  it  was  not  with  her.  The  same  remark  applies  to  Adams^i 
case   (2  Russell,  200)  ;  see  also  Atkinson's  case,  2   Russell,   207. 
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The  principle  of  that  case  seems  misunderstood  in  the  text.     It  is 
cited  as  a  case  where  the  property  passed,  but  it  is  clear  no  property 
passed  to  any  one.     It  is  argued  that  here  there  was  no  intent  to 
part  with  the  property,  because  the  post-office  clerk  never  intended 
to  give  to  IVIiddleton  what  did  not  belong  to  him.     A  fallacy  is  in- 
volved in  this  way  of  stating  the  matter.     No  doubt  the  clerk  did 
not  intend  to  do  an  act  of  the  sort  described,  and  give  to  Middleton 
what  did  not  belong  to  him.     Yet  he  intended  to  do  the  act  he 
did.     What  he  did  he  did  not  do  involuntarily,  nor  accidentally, 
but  on  purpose.     See  what  would  follow  from  such  reasoning.     A. 
intends  to  kill  B. ;  mistaking  C.  for  B.  he  shoots  at  C.  and  kills  him. 
According  to  the  argument  he  is  not  guilty  of  intentional  murder : 
not  of  B.,  for  he  has  not  killed  him ;  nor  of  C,  for  he  did  not  intend 
to  kill  him.     There  is  authority  of  a  very  cogent  kind  against  this 
argument.     A  man,  in  the  dark,  gets  into  bed  to  a  woman,  who, 
erroneously  believing  him  to  be  her  husband,  lets  him  have  connec- 
tion with  ner.     This  is  no  rtipe,  because  it  is  not  without  her  con- 
sent ;  yet  she  did  not  intend  that  a  man  not  her  husband  should 
have  connection  with  her.     I  have  noticed  the  above  as   another 
illustration  of  how  the  common  law  refuses  to  punish  an  act  com- 
mitted with  the  consent  of  the  complainant.     To  proceed  with  the 
present  matter:  If  the  reasoning  as  to  not  intenaing  to  give  this 
money  is  correct,  then,  as  it  is  certain  that  the  post-office  clerk  did 
nof  intend  to  give  Middleton  10s.,  it  follows  that  he  intended  to 
give  him  nothing.     That  cannot  be.     In  truth,  he  intended  to  give 
him  what  he  gave,  because  he  made  the  mistake.     This  matter  may 
be  tested  in  this  way :  A.  tells  B.  he  has  ordered  a  wine  merchant 
to  give  B.  a  dozen  of  wine.     B.  goes  to  the  wine  merchant,  bond 
fide  receives  and  drinks  a  dozen  of  wine.     After  it  is  consumed  the 
wine  merchant  discovers  he  gave  B.  the  wrong  dozen,  and  demands 
it  of  B.,  who  having  consumed  it,  cannot  return  it.      It  is  clear 
the  wine  merchant  can  maintain  no  action  against  B.,  as  B.  could 
plead  the  wine  merchant's  leave  and  license.     But  it  is  said  that  if 
B.  knew  of  the  mistake,  and  took  the  wine  animo  furandU  then  he 
would  have  taken  it  invito  dominus.    So  that  whether  the  dominus  is 
inmtus  or  not  depends,  not  on  the  state  of  his  own  mind  but  on  that 
of  B.     It  is  impossible  to  say  that  there  was  a  taking  here  sufficient 
to  constitute  larceny,  because  the  money  was  picked  up ;  but  if  it 
had  been  put  in  the  prisoner's  hand  there  was  not  such  a  taking. 
But  for   the  point,  then,  I  am  about    to  mention,  I  submit   the 
dominus  was  not  invituSj  that  he  consented  to  the  taking,  and  that  it 
was  partly  his  act.     No  doubt  the  prisoner  was  a  dishonest  man  — 
may  be  what  he  did  ought  to  be  made  criminal  —  but  his  act  was 
different  from  a  privy  or  forcible  taking  ;  he  was  led  into  tempta- 
tion, the  prosecutor  had  very  much  himself  to  blame,  and  I  certainly 
think  that  Middleton,  if  punished,  should  be  so  on  different  consid- 
erations from  those  which  should  govern  the  punishment  of  a  lar- 
cenous thief.     But  a  point  is  made  for  the  prosecution  on  which  I 
confess  I  have  the  greatest  doubt.     It  is  said  that  here  the  dominus 
was  invitus — that  the  dominus  was  not  the  post-office  clerk,  but  the 
Postmaster  General,  or  the  Queen,  and  that  therefore  it  was  an  up 
vol/.  I.  2 
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authorized  act  in  the  post-office  clerk,  and  so  a  trespass  in  Middleton 
invito  domino.  I  thmk  one  answer  to  this  is,  that  the  post-office 
clerk  had  authority  to  decide  under  what  circumstances  he  would 
part  with  the  money  with  which  he  was  intrusted.  But  I  also  think 
that,  for  the  purposes  of  this  question,  the  lawful  possessor  of  the 
chattel,  having  authority  to  transfer  the  property,  must  be  consid- 
ered as  the  dominus^  at  least  when  acting  bond  fide.  It  is  unreason- 
able that  a  man  should  be  a  thief  or  not,  not  according  to  his  act  or 
intention,  but  according  to  a  matter  which  has  nothing  to  do  with 
them,  and  of  which  he  has  no  knowledge.  According  to  this,  if  I 
give  a  cabman  a  sovereign  for  a  shilling  by  mistake,  he  taking  it 
animo  furandi^  it  is  no  larceny  ;  but  if  I  tell  my  servant  to  take  a 
shilling  out  of  my  purse  and  he  by  mistake  takes  a  sovereign  and 
gives  it  to  the  cabman,  who  takes  it  ammo  furandi^  the  cabman  is  a 
thief.  It  is  ludicrous  to  say  that  if  a  man,  instead  of  himself  pay- 
ing, tells  his  wife  to  do  so,  and  she  gives  the  sovereign  for  a  shilling, 
that  the  cabman  is  guilty  of  larceny,  but  not  if  the  man  gives  it.  It 
is  said  that  there  is  no  great  harm  in  that  a  thief  in  mmd  and  act 
has  blundered  into  a  crime.  I  cannot  agree.  I  think  the  Criminal 
Law  ought  to  be  reasonable  and  intelligible.  Certainly  a  man  who 
had  to  be  hung  owing  to  this  distinction  might  well  complain  ;  and  it 
is  to  be  remembered  that  we  must  hold  that  to  be  law  now  which 
would  have  been  law  when  such  a  felony  was  capital.  Besides, 
juries  are  not  infallible,  and  may  make  a  mistake  as  to  the  animo 
furandi^  and  so  find  a  man  guilty  of  larceny  when  there  was  no  theft 
and  no  animus  furandi.  Moreover,  Princess  case  is  contrary  to  this 
argument,  for  there  die  bankers'  clerks  had  no  authority  to  pay  a 
forged  cheque  if  they  knew  it.  They  had  authority  to  make  a  mis- 
take and  so  had  the  post-office  clerk.  And  suppose  in  this  case  the 
taking  had  been  bond  fide.  Suppose  Middleton  could  neither  write 
nor  read,  and  some  one  had  made  him  a  present  of  the  book  without 
telling  him  the  amount,  and  he  had  thought  the  right  sum  had  been 
given  to  him,  would  his  taking  of  it  have  been  a  trespass  ?  I  think 
not,  and  that  a  demand  would  have  been  necessary  before  an 
action  of  conversion  could  be  maintained.  No  doubt  the  cases  on 
this  point  are  difficult,  but  I  think  not  inconsistent  with  this  opinion. 
In  LongstreetVs  case  (3  Russ.  203),  the  servant  had  no  authority  to 
change  property  in  the  thing  delivered.  So  in  Wilkins's  cascy  3  Russ. 
211.  In  SmalVs  case  (lb.  213),  the  servant  had  authority  to  part 
with  the  possession  only  if  he  got  a  good  half-crown,  and  the  pris- 
oner knew  that.  So  in  Steward's  case  (1  Cox  C.  C.  174),  where  the 
reasoning  of  Alderson,  B.,  is  very  important.  In  Shepherd* s  case^ 
(9  C.  &  P.  121),  the  servant  had  no  authority  to  sell  the  mare,  and 
the  prisoner,  his  confederate,  knew  the  mare  was  not  the  property 
of  the  servant.  So  in  HencKs  case  (2  Russ.  215),  the  servant  had  no 
authority  to  pass  the  property.  As  to  Pearce^s  case  (2  East  P.  C. 
603),  there  was  no  intention  to  pass  the  property.  As  to  ^.  v.  Kay 
(2  Russ.  217),  the  reasoning  by  which  the  conviction  is  justified  is,  I 
repeat,  such  as  ought  not  to  exist  in  any  law,  most  especially  not  in 
the  Criminal  Law.  But,  as  it  is  said  in  the  note  to  that  case,  there 
was  no  intention  to  part  with  the  property.     On  these  grounds  I 
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dimk  the  conviction  was  wrong.  I  need  not  profess  my  respect  for 
those  whose  opinions  are  the  contrary,  but  I  feel  bound,  as  I  have 
said,  to  express  mine,  because  I  think  very  important  principles  are 
involved,  and  because  I  think  it  desirable  to  show  that  those  whose 
opinions  I  share  may  be  (and  probably  are)  in  the  wrong,  considering 
the  numerous  and  weighty  reasons  the  other  way.  There  is  more 
doubt  in  the  case  than  has  appeared  to  some  who  seem  to  me  to 
reason  thus :  The  prisoner  was  as  bad  as  a  thief  (which  I  deny) ;  and 
being  as  bad  ought  to  be  treated  as  one  (which  I  deny  also).  To 
such  reasoners  I  give' the  recommendation  contained  in  an  excellent 
article  in  the  Law  Times  of  Jan.  25,  1873,  p.  228,  where  it  is  said 
"  A  Metropolitan  County  Court  judge  mi^t  with  advantage  read 
and  inwaidly  digest  Paley's  Moral  and  Political  Philosophy,  or 
some  approved  treatise,  in  which  the  necessity  for  positive  rules  of 
general  application,  the  doctrine  of  ^  particular  and  general  conse- 
quences,' and  the  superior  importance  of  and  r^ard  due  to  ^  general 
consequences  *  are  already  expounded." 

PiGOTT,  B.  I  agree  in  the  judgment  of  the  majority  of  the 
court ;  except  that  I  do  not  adopt  the  reasons  which  are  there  as- 
signed for  holding  that  the  mists^en  intention  of  the  clerk  did  not 
under  the  circumstances  here  prevent  the  case  from  being  one  of 
larceny  on  the  part  of  the  prisoner.  I  quite  accede  to  that  proposi- 
tion, but  my  reason  is  that,  in  the  view  I  take  of  the  facts,  the  in- 
tention and  acts  of  the  clerk  are  not  material  in  determining  th^ 
nature  of  the  prisoner's  act  and  intent ;  bex^use  the  transaction 
between  them  stopped  short  of  placing  the  money  completely  in  the 
prisoner's  possession,  and  could  in  no  way  have  misled  the  prisoner. 
The  case  states,  the  clerk  placed  the  money  on  the  counter.  He 
tlien  entered  the  amount  of  it  in  the  prisoner's  book  and  stamped  it. 
This  no  doubt  gave  the  prisoner  the  opportunity  of  taking  up  the 
money,  and  he  did  so  in  the  presence  of  the  clerk  ;  but  before  doing 
so  he  must  have  seen  by  the  amount  that  the  clerk  was  in  error  and 
that  the  money  could  not  really  be  intended  in  payment  of  his 
order,  and  therefore  was  not  for  him,  but  for  another  person.  It 
was  with  full  knowledge  of  tliis  mistake  that  he  resolved  to  avail 
himself  of  it,  and,  in  fact,  to  steal  the  money.  The  interval  afforded 
him  the  opportunity,  and  he  did  in  fact  conceive  the  animus 
furandiy '  while  as  yet  he  had  not  taken  the  money  in  his  manual 
possession.  The  dividing  line  may  appear  to  be  a  fine  one  ;  but  it 
JBy  I  think,  very  distinct  and  well  denned  in  fact,  for  it  was  with 
tfiis  formed  intention  in  his  mind  that  he  took  possession  of  the 
money.  If  complete  possession  had  been  given  by  the  clerk  to  the 
prisoner,  so  that  no  act  of  the  latter  were  required  to  complete  it 
after  his  discovery  of  the  mistake  and  his  own  formed  intention  to 
steal  it,  I  should  not  feel  myself  at  liberty  to  affirm  this  conviction. 
In  that  case  the  prisoner  would  have  done  nothing  to  defraud  the 
ekrk,  and  the  latter  intending  (to  the  extent  to  which  he  had  such 
intention)  as  much  to  pass  the  property  as  the  possession  in  the 
money,  there  would  be  nothing  to  deprive  the  matter  of  the  charac- 
ter of  a  business  transaction  fully  completed.  I  desire  to  adhere  to 
llie  law  stated  in  the  3d  Institute,  p.  110 :    ^^  The  intent  to  steal 
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mast  be  when  it  cometh  to  his  hands  or  possession ;  for  if  he  hath 
the  possession  of  it  once  lawfully,  though  he  hath  animus  furandt 
afterwards  and  carrieth  it  away,  it  is  no  larceny."  But  the  facts 
satisfy  me,  and  the  jury  have  found  upon  them,  that  the  prisoner 
had  the  animus  furandt  while  the  money  was  yet  on  the  counter, 
and  that  at  the  moment  of  taking  it  up  he  knew  the  money  to  be 
the  Postmaster  General's.  The  case  is  therefore  very  much  like 
that  of  a  finder,  who  immediately  on  finding  it  knows  or  has  the 
means  of  knowing  the  owner  ai^i  yet  determines  to  steal  it.  2 
Russell,  169.  The  same  foots  satisfy  the  requirements  in  the  defi- 
nition of  larceny,  that  the  taking  must  be  invito  domino.  The  loser 
does  not  intend  to  be  robbed  of  his  property,  nor  did  the  clerfc  in 
this  case ;  and  the  prisoner's  conduct  is  unaffected  by  the  clerk's 
apparent  consent,  in  ignorance  of  its  real  nature.  I  therefore  agree 
in  affirming  the  conviction. 

Brett,  J.  This  case  has  been  considered  in  three  different  ways. 
It  has  been  said  that  a  proper  inference  of  fact  to  be  drawn  from  the 
facts  stated  is,  that  the  prisoner  took  and  carried  away  the  money 
without  any  consent  to  nis  so  doing  by  the  clerk,  who  was  present, 
and  that  in  such  case  the  same  rule  of  law  is  applicable  as  would  be 
if  the  prisoner  had  taken  and  carried  away  the  money  in  the  ab- 
sence  of  the  clerk,  and  that  the  prisoner  was  therefore  properly  con- 
victed. It  has  been  said  that  the  facts  which  are  stated  show  that^ 
as  a  matter  of  fact,  the  clerk  in  this  case  had  no  general  authority 
to  part  with  the  property  in  the  money  intrusted  to  him  on  behalf 
of  the  Postmaster  General,  but  only  a  hmited  authority  to  part  vrith 
a  particular  sum  of  money  to  the  prisoner,  which  was  not  the  sum 
of  money  he  did  part  with,  or  to  hand  a  sum  similar  to  that  which 
he  in  fact  handed  to  the  prisoner  to  some  one  else  and  not  to  the 
prisoner,  and  that  consequently  the  prisoner  was  by  law  properly 
convicted  of  larceny,  even  though  the  clerk  intended  the  prisoner  to 
take  and  keep  the  money,  or,  in  other  words,  even  though  the  clerk 
intended  to  part  with  both  the  possession  of  and  the  property  in  the 
money.  It  has  been  said  that  even  though  the  clerk  .had  a  general 
authority  to  part  with  the  possession  of  and  property  in  the  money, 
an  authority  equal  to  that  of  the  Postmaster  General  if  he  had  been 
present,  and  even  though  the  clerk  intended  to  part  vrith  the  pos- 
session of  and  property  in  the  money,  yet  that  the  prisoner  was 
properly  convicted,  because  no  property  in  the  money  did  in  point 
of  law  at  any  time  pass  to  the  prisoner.  Any  difference  of  opinion 
as  to  the  first  proposition  can  only  rise  upon  a  difference  of  view  as 
to  the  proper  inference  of  fact  to  be  drawn.  And  I  think  also  that 
the  only  difference  of  opinion  with  regard  to  the  second  proposition 
is  a  difference  as  to  the  true  interpretation  of  the  clerk's  authority 
as  matter  of  fact.  But  the  difference  as  to  the  last  proposition  is  a 
difference  as  to  the  Criminal  Law.  The  difference  of  opinion  that 
has  arisen  upon  that  proposition  makes  it  necessary,  as  it  seems  to 
me,  to  refer  to  the  definition  of  larceny,  and  to  point  out  the  exact 

Cart  of  that  definition  which  is  in  question.     The  definitions  which 
ave  been  generally,  and,  until  now  I  think  universally,  accepted  are, 
that  ^^  larceny  consists  in  the  wrongful  or  fraudulent  taking  and  car- 
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rying  away  by  ajiy  person  of  the  mere  personal  goods  of  another 
from  any  place,  with  a  felonious  intent  to  convert  them  to  his  (the 
taker's)  own  use  and  make  them  his  own  property,  without  the  con- 
sent of  the  owner,"  and  again  "  the  felonious  takmg  the  property  of 
another  without  his  consent  and  against  his  will,  with  intent  to  con- 
vert it  to  the  use  of  the  taker."    The  indictment  for  larceny  is  inva- 
riably founded  upon  these  definitions,  and  comprises  by  necessary 
inference,  if  not  in  express  terms,  every  part  of  them.    It  has  always 
been  held  that  each  allegation  of  each  part  of  these  definitions  is  a 
material  allegation  in  the  indictment,  and  that  every  one  of  such  al- 
legations must  be  proved.     Where  criminal  law  is  so  accuratelv  and 
so  mercifully  administered  as  it  is  in  England,  and  with  so  nrm  a 
determination  that  no  man  shall  be  convicted  of  crime  unless  the 
prosecutor  can  prove  that  the  case  is  brought  in  every  particular 
within  the  recognized  or  enacted  definition  of  the  crime,  it  was  to  be 
expected  that  there  would  be,  and  it  is  the  fact  that  there  have  been, 
critical  decisions  on  every  part  of  the  definition  of  the  crime  of  lar- 
ceny.   To  some  people  such  decisions  appear  to  be  subtle  ;  to  others 
carefully  and  rightfully  accurate.     One  part  of  the  definition  is  diat 
the  taking  relied  upon  as  the  stealing  should  be  a  taking  ^^  without 
the  consent  and  against  the  will  of  the  owner."     That  is  the  part  of 
the  definition  which  is  in  question  in  this  casQ.     It  has  always  been 
held  to  be  a  necessary  part  of  the  definition.     "  Besides  the  ani- 
mus furandi  it  is  necessary  that  the  taking  of  the  goods  should  also 
be  without  the  consent  of  the  owner,"  "  invito  domino,^^     2  Rus. 
Crimes,  189,  4th  ed.     This  is  of  the  very  essence  of  the  crime  of 
larceny,  as  well  as  essential  in  robbery.     The  cases  quoted  are,  as  to 
robbe^,  Reg.  v.  McDaniel  (Fost.  122),  and  as  to  larceny,  Reg.  v. 
JSgginton^  2  Leach,  913.     Where   the  taking  which  is  alleged  to 
be  felonious  has  occurred  without  the  knowledge  of  the  owner  or  of 
the  person  in  charge,  no  difficulty  can  arise  upon  this  part  of  the 
definition.     The  difficulties  which  have  arisen  have  been  where  the 
goods  have  been  delivered  to  the  prisoner  or  have  been  taken  by  the 
prisoner  with  the  consent  of  the  owner,  or  of  the  person  in  charge. 
In  such  cases  a  distinction  has  been  made  between  the  terms  ^^  de- 
livery,"   ''  possession,"   and    "  property."     Where   the  goods  are 
obtained  by  the  prisoner  by  willing  delivery  of  them  to  him  by  the 
owner,  the  first  proposition  of  law  which  has  been  affirmed  is  as 
follows :    "  If  it  appear  that,  although  there  is  a  delivery  by  the 
owner  in  fact,  yet  there  is  clearly  no  change  of  property,  nor  of 
legal  possession,  but  the  legal  possession  still  remains  exclusively  in 
the  owner,  larceny  may  be  committed  exactly  as  if  no  such  delivery 
had  been  made.     Thus,  if  a  person  to  whom  goods  are  delivered  has 
only  the  bare  charge  or  custody  of  them  and  the  legal  possession 
remains  in  the  owner,  such  person  may  commit  larceny  by  a  fraud- 
ulent conversion  of  the  goods  to  his  own  use." 

The  next  received  proposition  is  thus  stated :  "  Where  there  is  a 
delivery  of  the  goods  by  the  owner,  it  is  a  settled  and  well  estab- 
lished principle,  that  if  the  owner  part  with  the  property  in  the 
goods  taken,  there  can  be  no  felony  in  the  taking,  however  fraudu- 
lent the  means  by  which  such  delivery  was  procured."     And,  ac- 
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cording  to  the  common  law,  if  the  owner  had  not  parted  with  the 
property  in  the  goods,  but  only  with  the  possession  of  them,  the 
question  of  larceny  remains  open,  and  depends  on  the  fact  whetiier 
at  the  time  of  the  alleged  felonious  taking  the  owner  parted  with  • 
the  possession  of  the  goods  in  such  a  manner  and  to  such  an  extent 
as  to  exclude  the  idea  of  trespass.  If  the  possession  be  obtained 
by  fraud,  there  may  be  larceny,  assuming  that  the  other  parts  of  the 
definition  are  fulfilled.  If  the  possession  be  obtained  without  fraud, 
the  taking  by  which  the  possession  is  obtained  cannot  be  treated  as 
a  taking  by  trespass,  and,  consequently,  not  as  a  taking  without  the 
consent  of  the  owner.  TTie  propositions  thus  expressed  leave  open 
a  question  as  to  whether  they  mean  that  the  property  in  the  goods 
has  passed  in  consideration  of  law,  or  whether  they  mean  that  "  it 
was  the  intention  of  the  owner  that  the  property  should  pass."  Now 
they  are  addressed  to  the  question  whether  the  thing  alleged  to  have 
been  stolen  was  taken  "  without  the  consent  of  the  owner,"  Con- 
sent or  non-consent  is  an  action  of  the  mind  ;  it  consists  exclusively 
of  the  intention  of  the  mind.  These  propositions,  therefore,  are  treat- 
ing of  a  question  of  intention.  If  it  be  said  that  a  man  intends  to 
part  with  the  property  in  a  thing  which  he  delivers  to  another,  the 
meaning  of  the  words  is,  that  he  intends  that  the  other  should  take 
the  thing  and  keep  it  as  his  own.  It  seems  a  contradiction  in  sense 
to  say  that  the  thing  so  delivered  is  taken  from  him  "  Mrithout  his 
consent."  It  seems  to  follow  that  the  real  meaning  of  the  proposi- 
tion, when  they  speak  of  the  owner  parting  with  possession  or  part- 
ing wiHi  the  property,  is  as  if  they  were  written,  "  if  the  owner 
intend  to  part  with  the  possession,  or  intend  to  part  with  the  prop- 
erty." All  the  cases  are  consistent  with  this  view,  though  it  is  not 
expressed  in  terms  in  all.  In  Reg,  v.  Harvey  (9  C.  &  P.  353),  Al- 
derson,  B.,  asked  the  jury  whether  the  prosecutor  meant  that  the 
prisoner  should  leave  the  jugs  with  the  lady,  and  either  bring  back 
the  money  or  make  a  bargain.  In  Reg  v.  JohnBon  (5  Cox  C.  C. 
372),  the  jury  found,  under  direction,  that  the  prosecutor  did  not 
intend  to  part  with  the  property  in  the  cheque.  In  Parkers  case  (2 
East  P.  C.  671),  the  question  left  was,  whether  there  was  a  sale  by 
Mr.  Wilson,  and  a  delivery  of  the  goods  with  intent  to  pass  the 
property.  The  jury  found  that  Mr.  Wilson  did  not  intend  It)  give 
credit.  The  conviction  was  indeed  set  aside,  but  on  the  ground,  as 
I  apprehend,  that  there  was  no  evidence  to  justify  the  finding  of  the 
jury.  In  Rex  v.  Nicholson  (2  East  P.  C.  p.  669),  the  conviction 
was  held  to  be  wrong  by  the  judges,  on  a  case  reserved,  on  the 
ground  that  the  property  in  the  post  bills  and  cash  was  parted  with 
by  the  prosecutor  under  the  idea  that  it  had  been  fairly  won.  The 
ground  of  the  judgment  seems  to  me  to  be  the  intention  or  idea  of 
tibe  prosecutor.  In  the  case  of  JR.  v.  Adams^  it  seems  to  me  impos- 
sible to  say  that  any  property  in  the  hat  passed  to  the  prisoner  in 
consideration  of  law.  The  hat  was  delivered  by  the  owner  to  an 
innocent  messenger  of  the  prisoner  upon  an  assertion  that  he,  the 
messenger,  was  sent  by  Paul.  No  property  passed  to  Paul,  because 
there  was  no  delivery  to  him  or  to  an  agent  of  his.  No  property 
passed  in  law  to  the  prisoner,  because  there  was  no  intention  that 
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he  should  have  the  hat.  But  the  act  of  taking  relied  on  was  the 
delivery  of  the  hat  by  the  prosecutor  to  the  messenger,  and  the 
prosecutor  intended  to  part  with  the  property  in  the  hat,  or  in  other 
words,  that  it  should  be  taken  away  and  kept.  The  judges,  on  a 
case  reserved,  held  that  there  could  be  no  felony.  The  decision  in 
the  cases  of  Rex  v.  Davenport  and  Rex  v.  Savage  seem  to  me  to  be 
founded  entirely  on  discussions  and  considerations  as  to  the  inten- 
tion of  the  prosecutor  to  pass  the  property.  In  Atkinson's  case  (2 
East  P.  C.  673),  the  decision  of  the  judges  upon  a  case  reserved  is, 
in  terms,  that  there  was  no  felony,  as  it  appeared  that  the  property 
was  intended  to  pass  by  the  delivery  of  the  owner.  In  the  last  case 
upon  this  point,  the  case  of  iJ.  v.  Prince  (11  Cox  C.  C.  193),  the 
proposition  of  law  is  thus  stated  by  Blackburn,  J.':  "  If  the  owner 
intended  the  property  to  pass,  though  he  would  not  so  have  intended 
had  he  known  the  real  facts,  that  is  sufficient  to  prevent  the  offence 
of  obtaining  another's  property  from  amounting  to  -larceny ;  and 
where  the  servant  has  an  authority  coequal  with  the  master's,  and 
parts  with  his  master's  property,  such  property  cannot  be  said  to  be 
s^len,  inasmuch  as  the  servant  intends  to  part  with  the  property  in 
it."  The  question  has  always  been  a  question  left  to  the  jury,  and 
has  never  hitherto  been  treated  as  a  difficult  question  of  the  law  of 
property  to  be  ruled  by  the  judge.  There  is  no  trace  in  the  books 
of  the  ti'eatment  now  sought  to  be  applied.  The  preamble  to  the 
statute  33  Hen.  8,  c.  1,  draws  the  distinction  between  goods  taken 
"  by  stealth  "  and  goods  "  delivered  by  the  owner  willingly,  on  being 
deceived  by  false  tokens."  On  consideration,  then,  of  the  authorities, 
and  of  the  part  of  the  definitions  with  which  they  dealt,  and  of  prin- 
ciple, I  am  of  opinion  that  the  proposition  of  law  which  would  have 
been  applicable  in  this  case  if  the  owner  himself  had  been  present 
is,  wlien  accurately  stated,  that  "  where  there  is  a  delivery  of  the 
goods  by  the  owner,  there  can  be  no  felony  if  the  owner  intend  to 
part  with  the  property  in  the  goods,  however  fraudulent  the  means 
by  which  such  delivery  was  procured."  Where  the  delivery  is 
niade  by  a  servant  or  agent  of  the  owner,  and  the  servant  or  agent 
have  an  authority  to  pass  the  possession  of  and  the  property  in  the 
goods  as  if  the  owner  were  present,  the  same  rule  is  applicable  as  if 
the  delivery  had  been  made  by  the  master.  JR.  v.  Jackson  and  Reg. 
V.  Prince,  But  if  the  delivery  be  by  a  servant  or  agent  whose 
authority  is  limited,  intending  only  to  pass  the  possession  and  not 
to  pass  the  property,  then  the  proposition  applicable  is  that  which 
applies  when  the  master  delivers  only  the  possession,  and  not  the 
property.  Although  the  servant  delivers  the  goods,  intending  to 
pass  both  possession  and  property,  the  prisoner  may  be  convicted  of 
larceny,  if  he  obtained  the  delivery  by  fraud  (iJ.  v.  Longstreeth^  1 
Moo.  C.  C.  137,  and  many  other  cases)  ;  just  as  if  by  fraud  he  ob- 
tained delivery  from  the  owner  who  intended  by  such  delivery  to 
give  possession  only,  and  not  to  pass  the  property.  Such  I  believe 
to  be  the  propositions  of  law  which  have  been  acted  upon  by  a  long 
series  of  most  able  and  careful  judges,  and  which  therefore  the  pres- 
ent judges,  in  my  opinion,  have  no  authority  to  overrule.  It  follows 
tiiat  I  cannot  agree  with  a  judgment  which  decides  that,  even  though 
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the  clerk  had  a  general  authority  to  part  with  the  possession  of  and 
property  in  the  money,  an  authority  equal  to  that  of  the  Postmaster 
General  if  he  had  been  present,  and  even  though  the  clerk  intended 
to  part  with  the  possession  of  and  property  in  the  money,  yet  that 
the  prisoner  was  properly  convicted.  I  think  that  such  a  judgment 
is  founded  upon  and  enunciates  a  wrong  proposition  of  law.  Upon 
the  assumptions  of  fact  thus  stated,  I  am  of  opinion  that  a  prisoner 
could  not  be  convicted  according  to  law  of  larceny.  But  if  the  clerk 
had  only  a  limited  special  Ituthority  to  part  with  only  the  posses- 
sion of  the  money  intrusted  to  him,  or  a  limited  special  authority  to 
part  with  the  property  in  a  different  sum  from  that  which  he  deliv- 
ered to  the  prisoner,  or  a  limited  special  authority  to  part  with  a 
similar  sum  to  that  which  he  delivered  to  the  prisoner,  not  to  the 
prisoner  but  to  another  person,  then  I  am  of  opinion  that  the  prisoner, 
upon  the  assumption  that  the  other  parts  of  the  definition  of  larceny 
were  proved,  tvas  properly  convicted  of  taking  the  money  without  the 
consent  of  the  Postmaster  General,  and  properly  convicted  of  larceny. 
This  reduces  the  difference  of  opinion  as  to  the  first  proposition 
which  has  been  stated  in  this  case  to  a  difference  of  opinion  as  to 
what  was  the  intention  of  the  clerk  with  regard  to  delivering  the 
money  ;  and,  for  the  second  proposition  as  to  what  was  the  author- 
ity in  fact  of  the  clerk.  It  seems  to  me  that,  with  regard  to  passing 
the  possession  of  and  property  in  the  money  intrusted  to  him,  he 
had  the  same  authority  as  any  other  bank  clerk.  If  he  acted  with 
strict  accuracy,  his  duty  was  to  part  with  so  much  money  as  he  was 
directed  to  part  with  by  a  genuine  warrant,  and  to  pay  such  sum  of 
money  to  the  person  mentioned  in  such  warrant.  But  he  had  au- 
thority to  part,  not  with  any  specific  money,  but  with  any  of  the 
money  intrusted  to  him,  to  any  one  of  all  the  persons  who  should 
properly  present  a  genuine  warrant.  That  seems  to  me  to  be  a 
general  authority.  To  all  such  persons  he  had  authority  to  give 
possession  of  the  money,  in  order  that  they  might  keep  it ;  that  is 
to  say,  he  had  authority  to  pass  to  all  such  persons  the  possession  of 
and  property  in  the  money  which  he  handed  to  them.  It  seems  to  me 
therefore,  that  as  to  passing  the  possession  of  and  property  in  the 
money  which  he  should  deliver,  he  had  a  general  authority  to  deal 
with  the  money  as  if  in  place  of  the  owner.  It  seems  to  me  that  the 
clerk  intended  to  pass  to  the  man  who  stood  before  him,  that  is  to  say 
the  prisoner,  the  possession  of  and  the  property  in  the  whole  of  the 
tnoney  which  he  laid  on  the  counter  for  the  prisoner  to  take  up,  and 
entered  into  the  prisoner's  book  as  paid  to  the  prisoner ;  and  it  seems 
to  me  to  follow  that  the  prisoner,  notwithstanding  his  fraudulent 
knowledge  of  the  clerk's  mistake,  and  his  fraudulent  reticence,  and  his 
fraudulent  acceptance  of  what  he  knew  was  not  due  to  him,  cannot 
legally  be  convicted  of  larceny.  I  think  that  the  conviction  was  wrong. 
Cleasby,  B.  The  case  is  not  affected  by  the  acts  of  parliament 
extending  the  criminal  responsibility  for  larceny  to  bailees  and 
others,  because  the  prisoner  was  clearly  not  a  bailee  so  as  to  be 
guilty  by  subsequently  converting  the  money  to  his  own  use,  and 
he  does  not  come  within  any  other  act  of  parliament.  We  have, 
therefore,  to  deal  with  a  case  in  which  a  crime  is  charged  which 
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onder  the  old  law  would  have  been  punishable  with  death,  and  in 
early  times  generally  received  that  punishment.     The  punishment 
was  so  severe  that  the  crime  was  strictly  defined,  and  from  the 
earliest  times  was  not  committed  by  fraudulently  dealing  with  or 
appropriating  the  property  of  others,  but  was  only  committed  when 
the  property  was  taken  by  the  accused ;    and   it  must  be  taken 
fraudulently  without  the  consent  of  the  owner.     It  is  laid  down  in 
Foster's  Crown  Law,  p.  123,  "  It  is  of  the  essence  of  the  ofifence  of 
mbbery  and  larceny  that  the  goods  be  taken  against  the  will  of  the 
owner."     Lord  Coke,  in  the  3d  Institute,  under  the  head  of  larceny 
or  theft,  p.  107,  quotes  the  definition  in  the  Mirror  of  Justice  to  the 
above  effect,  and  he  then  gives  the  explanation  of  the  words  in  the 
Mirror  as  follows,  quoting  from  the  translation,  "  It  is  said  a  taking 
for  bailing  or  delivery  is  not  in  this  case.*'     And  Lord  Coke  him- 
self says  afterwards,  p.  107,  "  Secondly,  it  must  be  an  actual  taking ; 
by  talang  and  not  bailment  or  delivery,  for  that  is  a  receipt  and  not 
a  taking  ;  and  therewith  agreeth  Glanvil,  "  Furtum  non  est  uhi  ini- 
Hum  habet  detentionis  per  dominum  ree."     This  continues  the  law 
except  so  far  as  altered  by  statute.     But  the  taking  does  not  neces- 
sarily mean  a  taking  by  force  or  surreptitiously ;  and  the  cases  as  to 
what  constitutes  a  taking  occupy  nearly  one  hundred  pages  in  Rus- 
sell on  Crimes,  vol.  ii.  p.  152,  4th  edit.     They  seem  to  establish : 
first,  that  where  delivery  is  fraudulently  obtained  from  any  person 
having  no  authority  to  deal  with  the  property,  it  is  a  taking  from 
the  owner.     The  instances  of  this  are  obtaining  delivery  from  a 
mere  servant  by  a  false  representation  of  the  master's  orders  ;  ob- 
taining delivery  from  a  carrier  whose  only  authority  is  to  change 
the  possession  from  A  to  B  by  a  false  representation  of  being  B. 
Another  instance  more  like  the  present  because  there  is  a  mistake  is 
where  a  person  leaves  his  umbrella  or  cloak  with  any  person,  to  be 
returned  on  application,  and  he  afterwards  fraudulently  identifies  as 
his  own  a  more  valuable  umbrella  or  cloak  belonging  to  another 
person.     This  would  be  a  taking,  because  the  parties  had  no  trans- 
action or  dealing  connected  with  property,  the  person  in  charge 
having  only  an  authority  to  return  to  each  person  his  chattel. 

Secondly,  the  cases*  establish  that  when  the  owner  himself  delivers 
them,  but  only  for  the  purpose  of  some  office  or  custody,  as  of  a 
man  delivering  sheep  to  his  shepherd  (an  instance  put  by  Coke),  if 
the  shepherd  had  them  in  his  chaise  and  fraudulently  converted 
them  to  his  own  use  it  would  be  a  taking,  because  the  right  of  pos- 
session (much  less  of  property)  was  not  for  an  instant  changed. 
fiut  the  cases  also  establish  that  where  there  is  a  complete  dealing 
or  transaction  between  the  parties,  for  the  purpose  of  passing  the 
property,  and  so  the  possession  is  parted  with,  there  is  no  taking, 
ind  the  case  is  out  of  the  cat^ory  of  larceny.  Considering  what 
the  penalty  was,  there  was  nothing  unreasonable  or  contmry  to  the 
spint  of  our  laws  in  drawing  a  dividing  line,  and  holding  that  when- 
ever the  owner  of  property  is  a  party  to  such  a  transaction  as  I 
have  mentioned,  such  serious  consequences  were  not  to  depend  upon 
the  conclusion  which  might  be  arrived  at  as  to  the  precise  terms  of 
the  transaction*  which  might  be  complicated  and  uncertain  and  dif- 
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ficult  to  ascertain.  And  this  agrees  with  Hawkinses  opinion  (Pleas 
of  the  Crown,  Book  1,  c.  33,  sect.  3),  where  (in  dealing  with  the 
question  of  what  shall  be  a  felonious  taking^,  after  pointing  out  that 
unless  there  has  been  a  trespass  in  taking  goods  there  can  be  no 
felony  in  carrying  them  away,  he  adds,  *'  And  herein  our  law  differs 
from  the  civil,  which  having  no  capital  punishment  for  bare  thefts, 
deals  with  offences  of  this  kmd  (that  is  fraudulent  appropriation  of 
things  not  taken)  as  in  strict  justice  most  certainly  it  may ;  but  our 
law,  which  punishes  all  theft  with  death  if  the  thing  stolen  be 
above  the  value  of  twelve  pence,  and  with  corporal  punishment  if 
under,  rather  chooses  to  deal  with  them  as  civil  than  criminal  of- 
fonces.''  I  believe  the  rule  is  as  I  have  stated,  and  that  it  is  not 
limited  to  cases  in  which  the  property  in  the  chattel  actually  passes 
by  virtue  of  the  transaction.  I  have  not  seen  that  limitation  put 
upon  it  in  any  text-book  on  the  criminal  law,  and  there  are,  unless 
I  am  mistaken,  many  authorities  against  it.  The  cases  show  no 
doubt  beyond  question  that  where  the  transaction  is  of  such  a  nature 
that  the  property  in  the  chattel  actually  passes  (though  subject  to 
be  resumed  by  reason  of  fraud  or  trick),  there  is  no  taking  and 
therefore  no  larceny.  But  they  do  not  show  the  converse,  viz.,  that 
when  the  property  does  not  pass  there  is  larceny.  On  the  con- 
trary, they  appear  to  me  to  show  that  where  there  is  an  intention  to 
part  with  the  property  along  with  the  possession,  though  the  fraud 
is  of  such  a  nature  as  to  prevent  that  intention  from  operating,  there 
is  still  no  larceny.  This  seems  so  clearly  to  follow  from  the  cardinal 
rule  that  there  must  be  a  taking  against  the  will  of  the  owner,  that 
the  cases  rather  assume  that  the  intention  to  transfer  the  property 
governs  the  case  than  expressly  decide  it.  For  how  can  there  be  a 
taking  against  the  will  of  the  owner  when  the  owner  hands  over  the 
possession,  intending  by  doing  so  to  part  with  the  entire  property  ? 
As  far  as  my  own  experience  goes,  many  of  the  cases  of  false  pre- 
tences which  I  have  tried  have  been  cases  in  which  the  prisoner  has 
obtained  goods  from  a  tradesman  upon  the  false  pretence  that  he 
came  with  the  order  from  a  customer.  In  these  cases  no  property 
passes  either  to  the  customer  or  to  the  prisoner,  and  I  never  heard 
such  a  case  put  forward  as  a  case  of  larceny.  •  And  the  authorities 
are  distinct  upon  cases  reserved  for  the  judges  that  in  such  cases 
there  is  no  larceny.  In  Reg.  v.  Adams  (1  Den.  C.  C.  38),  the 
prisoner  was  indicted  for  stealing  a  quantity  of  bacon  and  hams,  and 
it  appeared  that  he  went  to  the  shop  of  one  Aston,  and  said  he  came 
from  Mr.  Parker  for  some  hams  and  bacon,  and  produced  the  follow- 
ing note,  purporting  to  be  signed  by  Parker :  *'  Have  the  goodness 
to  give  the  bearer  ten  good  thick  sides  of  bacon  and  four  good  hams 
at  the  lowest  price.  I  shall  be  in  town  on  Thursday  next,  and  will 
come  and  pay  you.  Yours  respectfully,  T.  Parker."  Aston,  be- 
lieving the  note  to  be  the  genuine  note  of  Parker  (who  occasionally 
dealt  with  him),  delivered  the  article  to  Adams.  The  jury  con- 
victed, but  upon  a  case  reserved,  upon  the  question  whether  the 
offence  was  larceny,  the  judges  were  all  of  opinion  that  the  convic- 
tion was  wrong.  Coleman^s  case  (2  East  r.  C.  c.  16,  s.  104,  p. 
672)  is  to  the  same  effect.    In  that  case  the  prisoner  got  some  silver 
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as  change,  falsely  pretending  to  come  from  a  neighbor  for  it ;  and  it 
was  held  not  to  be  a  case  of  larceny.  Atkinson's  case  was  a  similar 
one,  and  the  prisoner  was  convicted ;  but  on  a  reference  to  the 
judges  after  conyiction  all  present  held  that  it  was  no  felony,  on  the 
ground  that  the  property  was  intended  to  pass  by  the  delivery  of 
the  owner.  2  E^t,  c.  16,  s.  104,  p.  673.  There  is  also  a  large  class 
of  cases  in  which  it  has  been  held  that  there  was  no  taking  so  as  to 
constitute  larceny  where  the  possession  had  been  wholly  parted  with 
(not  by  way  of  mere  charge  or  custody,  as  in  the  case  of  the  shep- 
herd or  butler),  though  there  was  no  intention  to  pass  the  property. 
And  the  distinction  has  been  drawn  between  delivering  yarn  to  a 
weaver  to  work  up  on  the  employer's  premises,  in  which  there  is  no 
complete  parting  with  the  possession,  and  the  delivery  to  a  weaver 
to  take  home  and  work  up  there.  In  the  latter  case  the  possession 
is  wholly  parted  with,  and  previous  to  recent  legislation  there  could 
be  no  larceny  by  subsequent  appropriation  (2  East  P.  C.  c.  16, 
8. 109)  ;  so  the  giving  cloth  to  a  tailor  to  make  into  a  coat. 

In  like  manner  delivering  a  horse  to  be  agisted  at  so  much  a  week 
(iJ,  V.  Smithy  1  Moody  C.  C.  R.  473),  or  cattle  to  a  drover,  to  be 
sold  on  the  road,  if  he  could  do  so.  JR.  v.  Qoodbody^  8  C.  &  P.  665. 
In  all  these  cases,  the  l^al  possession  being  wholly  transferred,  there 
could  be  no  taking  in  the  nature  of  a  trespass,  and  they  were  not 
formerly  cases  of  larceny.  I  will  only  further  refer  to  the  case  of 
R.  V.  Barnes  (5  Cox  O.  C.  112),  and  I  do  so  from  its  resemblance 
to  the  present  case.  The  prisoner  was  indicted  for  larceny.  He  was 
clerk  to  the  prosecutors,  and  it  was  his  duty  to  pay  dock  and  town 
dues.  He  fraudulently  represented  that  a  sum  of  32.  10a.  4(2.  was 
required  to  make  the  payments,  when  only  IL  Zs.  was  wanted,  and 
obtained  the  larger  sum,  intending  to  appropriate  the  difference  to 
his  own  use.  Upon  a  case  reserved  it  was  held  not  to  be  larceny. 
The  main  difference  between  that  case  and  the  present  is,  that  the 
prisoner  there  dishonestly  made  use  of  falsehood  to  obtain  the  larger 
amount ;  in  the  present  case  he  obtained  the  larger  amount  by  dus- 
honestly  omitting  to  correct  the  mistake  of  the  postmistress.  In 
both  cases  the  over-payment  was  made  under  a  mistake  of  the  facts. 
In  my  opinion;  all  the  authorities  warrant  the  proposition  of  law  as 
laid  down  by  my  brother  Blackburn,  in  the  last  reported  case  on  the 
subject  (JReg.  v.  Prince^  11  Cox  C.  C.  193),  wluch  was,  like  the 
present,  a  case  of  payment  under  a  mistake  of  fact.  ^^  If  the  owner 
mtended  the  property  to  pass,  though  he  would  not  have  so  intended 
had  he  known  the  real  facts,  that  is  sufficient  to  prevent  the  offence 
of  obtaining  another's  property  from  amounting  to  larceny;  and 
^ere  the  servant  has  an  authority  coequal  with  the  master's,  and 
parts  with  his  master's  property,  such  property  cannot  be  said  to  be 
stolen,  inasmuch  as  the  servant  intends  to  part  with  the  property  in 
it."  With  these  authorities  before  me,  I  cannot  accept  as  the  proper 
test,  not  the  intention  of  the  owner  to  deliver  over  the  property 
(which  is  a  question  of  fact),  but  the  effect  of  the  transaction  in 
passing  the  property,  which  might  raise  in  many  cases  a  question  of 
law.  This  appears  to  be  a  novelty,  at  variance  with  the  definition 
of  larceny,  which  makes  the  mind  and  intent  of  the  owner  the  test, 
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and  irreconcilable  with  the  manner  in  which  these  cases  have  always 
been  dealt  with.  And  it  is  of  great  importance  to  abide  by  cases 
already  decided  by  the  judges,  because  the  law  of  larceny  bemg  the 
same  in  Ireland  as  in  England,  the  decisions  ought  to  be  the  same  ; 
and  the  judges  in  Ireland  may  feel  themselves  bound  by  adjudged 
cases  (recognized  in  all  the  text-books,  and  long  acted  upon),  though 
we  may  assume  to  overrule  them,  and  so  there  may  be  an  undesir- 
able divergence  of  opinion.  And  it  must  be  borne  in  mind  that  the 
cases  which  must  be  overruled,  if  this  new  test  be  adopted  QAdams's 
casey  ColemafC%  case^  Atkinaon^s  ca%e)y  are  not  decisions  of  the 
Court  for  Crown  Cases  Reserved,  but  unanimous  decisions  of  all  the 
judges  upon  cases  submitted  to  them.  However  desirable  it  may  be 
that  the  law  should  now  be  changed,  I  am  not  at  liberty  to  set  aside 
or  qualify  the  rule  of  law  so  long  settled,  and  to  say  that  an  acqui- 
sition of  a  chattel  by  dishonest  means  is  now  a  felony*  Nor  do  [ 
feel  myself  at  liberty  to  leave  such  a  question  to  the  jury.  If  the 
transaction  is  of  the  nature  which  I  have  mentioned,  the  dishonest 
mind  of  the  person  receiving  is  immaterial  upon  the  charge  of  felony, 
and  ought  not,  therefore,  to  be  left  to  the  jury,  otherwise  the  jury 
would  be  misled  by  their  disapproval  of  anything  dishonest  into  the 
erroneous  conclusion  of  a  felonious  intent  to  do  that  which  is  not  a 
felony.  But  the  person  with  whom  the  transaction  takes  place,  and 
from  whom  the  deUvery  is  received,  must  be  a  person  qualified  to 
enter  into  the  transaction  and  capable  of  passing  the  property.  In 
the  present  case  the  transaction  was  with  the  clerk  of  the  postmis- 
tress. The  clerk  was  the  person  placed  in  the  office  for  the  purpose 
(inter  olid)  of  making  payments  and  taking  receipts.  He  is  called 
die  clerk,  and,  therefore,  his  act  within  the  general  scope  of  his  au- 
thority would  be  the  act  of  the  postmistress.  But  it  is  suggested 
that  the  postmistress  was  not  in  any  sense  the  s^ent  of  the  Postmas- 
ter General,  but  had  in  each  case  a  separate  and  particular  authority 
to  make  the  payment.  And,  upon  looking  into  the  act  of  parliament 
24  &  25  Vict,  c  14,  I  should  not  be  prepared  to  decide  this  case 
upon  the  ground  that  the  postmistress  had  a  general  authority,  or 
more  than  a  particular  one,  to  make  the  payment  of  ten  shillings  to 
the  prisoner.  And  if  at  the  time  when  the  payment  was  made  the 
postmistress  or  clerk  had  done  some  act  wholly  out  of  the  authority, 
as,  for  instance,  payment  to  a  stranger,  I  should  feel  a  difficulty  m 
saying  it  must  be  regarded  as  the  act  of  a  person  capable  of  passing 
the  property  in  such  a  transaction.  But  upon  this  it  is  not  necessary 
to  give  a  decided  opinion,  because  the  prisoner  was  the  person  to  be 
paid  the  ten  shillings  for  which  he  applied  under  the  order,  and  the 
authority  was  to  pay  to  him  that  sum.  The  exercise  of  power  in  mak- 
ing too  large  a  payment  on  behalf  of  the  Postmaster  General  was 
therefore  only  excessive,  and  according  to  the  ordinary  rule  in  the 
exercise  of  powers,  was  valid  so  far  as  it  was  within  the  power,  the 
excess  being  clearly  separable.  This  is  not  the  case  of  the  postmis- 
tress being  authorized  to  deliver  one  bag  of  money  to  one  person,  and 
another  bag  of  money  to  another  person.  In  that  case  the  prisoner 
knowingly  getting  the  wrong  bag  would  get  something  to  which  he 
had  no  color  of  title.    The  authority  here  is  to  enter  into  an  account 
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with  the  prisoner  by  paying  him  a  certain  amount,  and  making  a  cor- 
responding alteration  in  the  balance,  and  this  is  done  ;  the  payment 
is  made,  and  the  corresponding  alteration  in  the  balance,  but  there  is 
a  mistake  in  the  amount  paid,  and  so  in  the  balance,  and  it  becomes 
really  the  ordinary  case  of  over-payment  by  a  banker's  clerk  by  mis- 
take. It  appears  to  me  quite  impossible,  with  due  attention  to  the 
facts,  to  i*egard  the  prisoner  as  a  stranger  intervening  in  a  transaction 
between  other  parties.  No  other  party  was  present  or  was  named,  and 
the  prisoner  entered  and  left  the  office  in  the  same  character,  viz.,  that 
of  payee,  though  he  left  it  as  payee  of  a  larger  amount  than  he  was 
entitled  to,  and  carried  with  him  the  book,  which  was  an  unanswer- 
able proof  that  he  was  payee,  and  was  payee  of  the  larger  amount. 
The  prisoner  was  therefore*  entitled  to  be  paid  the  10«.  out  of  the 
money  handed  to  him,  and  that  being  so,  there  is  a  technical  objec- 
tion to  the  conviction  that  there  are  no  particular  chattels  or  pieces 
of  money  in  respect  of  which  the  charge  of  larceny  can  be  sus- 
tained. But,  independent  of  this  technical  objection,  the  duty  of 
the  prisoner,  if  he  had  acted  as  he  ought  to  have  done,  was  to  have 
taken  tO«.  out  of  the  amount,  and  to  have  handed  the  rest  to  the 
clerk.  He  ought  at  the  same  time  to  have  handed  back  his  book, 
and  had  it  corrected  ;  because  it  charged  him  with  the  receipt  of  8Z. 
odd ;  but  his  omission  to  do  this  does  not,  in  my  opinion,  involve 
him  in  the  charge  of  larceny.  There  was  no  mistake  in  the  person, 
because  the  prisoner  handed  in  his  order  and  also  his  deposit  book, 
and  if  the  clerk  had  known  him  well,  it  would  have  made  no  diff er- 
enceb  He  would  still  have  paid  him  the  wrong  amount,  because  the 
same  cause  would  have  operated,  viz.,  looking  at  the  wrong  order. 
There  was  no  mistake  in  tne  amount —  I  mean  it  was  not  the  case 
of  the  clerk  handing  him  a  hundred  pound  note  when  he  intended 
to  hand  a  five  pound  note,  or  unknowingly  two  notes  instead  of  one. 
He  intended  paying  the  prisoner  the  particular  sum ;  and  it  was  a 
deliberate  act,  because  he  took  the  amount  from  a  document,  and 
completed  the  transaction  by  debiting  the  prisoner  with  that  sum  in 
his  book.  So  that  it  was  not  like  the  case  of  a  wrong  sum  being 
put  down  by  mistake,  and  the  prisoner  snatching  it  up  and  running 
away  with  it  for  the  purpose  of  preventing  the  mistake  from  being 
set  right.  The  mistake  was  in  the  supposed  amount  of  the  prisoner's 
claim.  The  prisoner  applied  for  10«.,  and  the  clerk  thougnt  he  was 
entitled  to  more,  and  paid  him  accordingly,  and  this  ovei>-payment 
might  have  been  afterwards  adopted  by  the  postmistress,  so  as  to 
make  the  prisoner  chargeable  with  the  balance.  The  clerk  did  not 
the  less  intend  to  make  the  payment  which  he  deliberately  made, 
because  he  was  at  the  time  under  the  influence  of  a  mistake.  He 
would  not  have  intended  to  make  the  payment  but  for  the  mistake. 
Mistakes  are  constantly  occurring,  and  few  people  can  say  that  they 
have  not  acted  under  their  influence,  but  their  acts  remain  as  acts 
done  at  the  time,  though  their  effects  may  be  afterwards  corrected. 
No  doubt  there  was  no  intention  to  overpay  the  prisoner,  that  is, 
to  produce  the  effect  of  over-payment ;  but  me  intention  was  to  do 
the  act  of  paying  the  larger  sum  because  it  was  thought  to  be  the 
proper  one.     This  is  the  answer  to  one  argiunent  addressed  to  us. 
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viz.,  that  the  prisoner  took  up  \^hat  waa  intended  for  another  and 
not  for  him,  and  therefore  there  was  a  taking  by  him  invito  domino. 
The  conclusion  of  law  would  be  quite  correct  if  it  could  be  correctly 
said  that  the  amount  was  intended  for  another.  The  clerk  ought  to 
have  intended  that  amount  for  another,  and  would  have  done  so  if 
he  had  properly  informed  himself  of  the  facts,  but  unfortunately  for 
the  prisoner  the  clerk  did  not  properly  inform  himself  of  the  fcicts, 
and  therefore  he  intended  the  prisoner  to  receive  the  larger  amount. 
The  clerk  intended  A  to  receive  what  he  ought  to  have  intended  B  to 
receive,  but  it  was  not  the  less  his  intention  that  A  should  receive 
what  he  handed  over  to  him.  There  was  only  one  transaction,  and 
only  two  parties  to  it,  the  clerk  and  the  prisoner,  and  his  fault  was 
the  work  of  an  instant,  and  would  to  an  ignorant  and  illiterate  per- 
son be  connected  with  some  confusion  of  mind,  though  the  disparity 
of  anfount  in  this  case  would  make  a  person  of  any  sense  correct  the 
mistake.  I  do  not  think  a  man  ought  to  be  exposed  to  a  charge  of 
felony  upon  a  transaction  of  this  description,  which  is  altogether 
founded  upon  an  unexpected  blunder  of  the  clerk.  The  prisoner 
was  undoubtedly  at  the  office  for  an  honest  purpose,  and  finds  a 
larger  sum  of  money  than  he  demanded  paid  over  to  him  and 
charged  against  him.  A  man  may  order  and  pay  for  certain  goods, 
and  Dy  mistake  a  larger  quantity  than  waa  paid  for  may  be  put  in 
the  package,  and  he  may  take  them  away,  or  he  may  pay  in  excess 
for  that  which  is  ordered  and  delivered.  Is  the  person  receiving  to 
be  put  in  the  peril  of  a  conviction  for  felony  in  all  such  cases,  upon 
the  conclusion  which  may  be  arrived  at  as  to  whether  he  knew,  or 
had  the  means  of  knowing,  and  had  the  animjis  furandi  f  I  think 
not.  I  think  such  cases  are  out  of  the  area  of  felony,  and  therefore 
the  animus  furandi  is  inapplicable  and  ought  not  to  be  left  to  the 
jury.  And  any  conclusion  founded  upon  the  finding  of  the  jury 
upon  a  question  which  ought  not  to  be  left  to  them  must  be  errone- 
ous because  the  foundation  is  naught.  I  think  the  conviction  was 
against  law  and  ought  to  be  quashed.  Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

•  January  25,  1873. 

(Before  Kelly,  C.  B.,  Mellor,  J.,  Pigott  B.,  Denman,  J.,  and  Pol- 
look,  B). 

Reg.  vs.  Slowly  &  Humphkey. 

(12  Cox's  Criminal  Cases,  269). 
Larceny. —  Goods  obtained  by  TWc^.  —  Credit, 

Prosecutor  sold  onions  to  the  prisoners,  who  agreed  to  pay  ready  money  for  them.  The 
onions  were  unloaded  at  a  place  indicated  oy  the  prisoners,  and  the  prosecutor  was 
then  induced  to  make  out  and  sign  a  receipt  which  the  prisoners  ^t  from  him,  and 
then  refused  to  restore  the  onions  or  pay  the  price.  The  jury  convicted  the  prisoners 
of  larceny,  and  said  that  they  never  intended  to  pay  for  the  onions,  and  that  the  fraud 
wBSi  meditated  by  them  fVom  the  beginning.    Held,  that  the  conviction  was  right 
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Case  reserved  for  the  opinion  of  this  court  by  Mr.  Justice  Byles. 

The  prisoners,  at  the  last  Winter  Assizes  for  the  county  of  Sus- 
sex, at  Lewes,  were  jointly  indicted  for  stealing  onions. 

The  prosecutor,  having  a  cart  loaded  with  onions,  met  the  prison- 
ers, who  agreed  to  buy  all  the  onions  at  a  certain  price,  viz.  '6L  16s. 
for  ready  money,  the  prisoners  saying,  "  You  shall  have  your  money 
directly  the  onions  are  unloaded." 

The  onions  were  accordingly  unloaded  by  the  prosecutor  and  the 
prisoners  together,  at  a  place  indicated  by  the  prisoners. 

The  prosecutor  then  asked  for  his  money.  The  prisoners  there- 
upon asked  for  a  bill,  and  the  prosecutor  made  out  a  bill  accordingly. 
One  of  the  prisoners  said  they  must  have  a  receipt  from  the  prose- 
cutor, and  in  the  presence  of  me  other  made  a  cross  upon  the  bill, 
put  a  Id.  postage  stamp  on  it,  and  then  said  they  had  a  receipt, 
and  refused  to  restore  the  onions  or  pay  the  price. 

The  next  morning  the  prisoners  oifered  the  onions  for  sale  at 
Hastings. 

The  jury  convicted  both  the  prisoners  of  larceny,  and  said  they 
found  that  the  prisoners  never  intended  to  pay  for  the  onions,  and 
that  the  fraud  was  meditated  by  both  the  prisoners  from  the  begin- 
ning. The  prisoners'  counsel  insisting  that  under  these  circum- 
stances there  was  no  larceny,  I  reserved  the  point  for  the  decision  of 
the  Court  of  Criminal  Appeal. 

(Signed)  J.  Babnabd  Byles. 

WiUaughhy^  for  the  prisoners.  The  prisoners  were  not  properly 
convicted  of  larceny,  for  the  prosecutor  gave  credit  to  the  prisoners 
for  the  8Z.  16«.,  and  delivered  the  onions  to  them  on  such  credit. 
[Kelly,  C.  B.  What  credit  was  given  ?  The  case  is  like  Reg.  v. 
McOrath,  39  L.  J.  7,  M.  C. ;  11  Cox  C.  C.  347].  This  is  a  differ- 
ent czse.  There  the  money  was  obtained  against  the  will  of  the 
owner.  Here  the  onions  were  unloaded  by  the  prosecutor.  More- 
over, it  was  proved,  though  not  stated  in  the  case,  that  the  prosecu- 
tor called  on  the  prisoners  in  the  evening  for  the  money. 

The  learned  counsel  then  cited  2  East  P.  C.  669  (edit.  A.  D. 
1805),  and  the  cases  of  Rex  v.  Harvey  and  Reg.  v.  Nicholson^  there 
cited.  Also  Rex  v.  Oliver^  2  Leach,  1072 ;  R.  v.  Adams^  2  Rus. 
on  Crimes,  209 ;  Tooke  v.  Hollingsworth^  5  T.  R.  231,  Buller,  J. ; 
Reg.  V.  Small,  8  C.  &  P.  46 ;  Reg.  v.  Stewart,  1  Cox  C.  C.  174 ; 
Reg.  V.  McKale,  37  L.  J.  97,  M.  C. ;  11  Cox  C.  C.  32. 

Pocock,  for  the  prosecution,  was  not  called  upon  to  argue. 

Kelly,  C.  B.  I  am  of  opinion  that  the  conviction  should  be 
affirmed.  If  in  this  csise  it  had  been  intended  by  the  prosecutor  to 
give  credit  for  the  price  of  the  onions,  even  for  a  single  hour,  it 
would  not  have  been  larceny,  but  it  is  clear  that  no  credit  was  given  or 
ever  intended  to  be  given.  Any  idea  of  that  is  negatived  by  the 
ttateraent  in  the  case  that  the  prisoners  agreed  to  buy  for  ready 
money.  In  all  such  sales  the  delivery  of  the  thing  sold,  or  of  the 
money,  the  price  of  the  thing  sold,  must  take  place  before  the  other, 
I.  e.  the  seller,  delivers  the  thing  with  one  hand  while  he  receives 
the  money  with  the  other.     No  matter  which  takes  place  first,  the 
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transaction  is  not  complete  until  both  have  taken  place.  If  the 
seller  delivers  first  before  the  money  is  paid,  and  the  buyer  fraudu- 
lently runs  off  with  the  article,  or  if,  on  the  other  hand,  the  buyer 
pays  first  and  the  seller  fraudulently  runs  off  with  the  money  Avith- 
out  delivering  the  thing  sold,  it  is  equally  larceny. 

Mellor,  J.  I  am  of  the  same  opinion.  The  prisoners  obtained 
possession  of  the  onions  by  a  trick,  and  never  intended  to  pay  for 
them,  as  the  jury  found.  Prom  the  very  first  they  meditated  the 
fraud  to  get  possession  of  them,  which  puts  an  end  to  any  question 
of  its  being  larceny  or  not. 

PiGOTT,  B.  The  facts  are,  that  the  prosecutor  never  intended  to 
part  with  the  possession  of  the  onions  except  for  ready  money.  He 
did  part  with  the  possession  to  the  prisoners,  who  obtained  the 
possession  by  fraud.  The  prisoners  then  brought  in  aid  force  to 
keep  possession,  and  refused  to  restore  the  onions  or  pay  the  price. 
Therefore,  the  possession  was  obtained  against  the  will  of  the  pros- 
ecutor. 

Denman,  J.,  and  Pollock,  B.,  concurred. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday y  May  8,  1873. 
(Before  Bovill,  C.  J.,  Brahwell,  B.,  Blackburn,  Archibald,  and 

HONYMAN,  JJ.) 

Reg.  v.  W.  Brown  Matthews. 

(12  Cox's  Criminal  Cases,  489.) 

< 

Larceny >  —  Finding,  —  Bailee. 

The  prisoner  found  two  heifers  which  had  strajed,  and  put  them  on  his  own  marshes  to 
graze.  Soon  afterwards  he  was  informed  bv  S.  that  thej  had  been  put  on  his,  S.'s, 
marshes  and  had  strajed,  and  a  few  days  after  that  that  they  belonged  to  H.  Pris- 
oner left  them  on  his  marshes  for  a  day  or  two,  and  then  sent  them  a  lone  distance 
away  as  his  own  property  to  be  kept  for  him.  He  then  told  S.  that  he  had  lost  them, 
and  denied  all  knowledge  of  them. 

The  jury  found  (1)  that  at  the  time  the  prisoner  found  the  heifers  he  had  reasonable 
expectation  that  the  owner  could  be  found,  and  that  he  did  not  believe  that  they  had 
been  abandoned  by  the  owner.  (2)  That  at  the  time  of  finding  them  he  did  not  in- 
tend to  steal  them,  but  that  the  intention  to  steal  came  on  him  subsequently.  ^3) 
That  the  prisoner,  when  he  sent  them  away,  did  so  for  the  purpose  and  with  the  m- 
tention  or  depriving  the  owner  of  them  and  appro]3nating  them  to  his  own  use. 
//c/flf,  that  a  conviction  of  larceny,  or  of  larceny  as  bailee,  could  not  be  sustained  un- 
der the  above  circumstances. 

Case  reserved  for  the  opinion  of  this  couA  by  the  Recorder  of 
Norwich. 

This  was  an  indictment  tried  before  me  at  the  Quarter  Sessions 
tor  the  city  of  Norwich,  held  on  the  Slst  day  of  December,  1872. 

It  charged  that  William  Brown  Matthews,  in  the  month  of  Sep- 
tember last,  at  the  Hamlet  of  Thorpe,  in  the  county  of  the  city  of 
Norwich,  feloniously  did  steal  two  heifers,  the  property  of  Robert 
Huggins,  value  30Z. 
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The  prisoner  is  a  publican,  and  also  hires  marshes,  which  he  uses 
for  the  agistment  of  stock  belonging  to  various  persons.  These 
marshes  adjoin  Carron  Bridge-road,  and  on  the  other  side  of  the 
road  are  similar  marshes,  under  the  charge  of  Christopher  Stiles, 
which  are  used  for  the  same  purpose,  and  cattle  are  sometimes  left 
by  the  owners  on  these  marshes,  without  notice  to  the  persons  in 
charge,  and  the  agistment  afterwards  paid  on  their  being  taken 
away.  They  are  near  to  the  prisoner's  house,  but  the  fences  thereof 
are  defective. 

The  prosecutor,  on  the  14th  of  September,  sent  the  two  heifers  in 
question  to  be  agisted  on  the  marshes,  under  the  management  of 
Stiles.  The  person  who  brought  them  did  not  inform  Stiles  he  had 
done  so,  but  Stiles  afterwards  saw  them  there. 

On  or  about  the  following  Wednesday,  the  18th  of  September, 
the  heifers  strayed  out  of  the  marshes  on  to  the  public  road,  and 
were  there  found  by  the  prisoner,  who  put  them  upon  his  own 
marshes. 

Soon  after,  the  prisoner  told  Stiles  that  he  had  found  two  heifers, 
and  asked  if  he  knew  to  whom  they  belonged.  Stiles  told  the  pris- 
oner that  he  did  not  then  know,  but  that  they  had  been  put  on  the 
marshes  which  were  under  his  care,  and  the  prisoner  then  said  he 
had  them  on  his  marshes,  to  which  Stiles  made  no  objection. 

A  few  days  after  Stiles  told  the  prisoner  that  the  heifers  belonged 
to  Mr.  Huggins.     At  tiiat  time  the  prisoner  had  the  heifers  on  his 
aforesaid  marshes,  and  so  kept  them  for  a  day  or  two,  and  until  the 
10th  of  October,  when  he  sent  them  away  twenty-five  miles  from 
Norwich,  to  be  taken  care  of  for  him^  at  a  place  called  Ryburgh,  by 
a  person  who  knew  nothing  of  the  circumstances,  and  received  them 
as  the  property  of  the  prisoner.     About  three  'lays  afterwards  the 
prisoner  told  Stiles  he  had  lost  the  heifers,  and  though  he  perfectly 
well  knew  where  the  heifers  were,  he  on  two  other  occasions  denied 
all  knowledge  of  where  they  were  or  what  had  become  of  them.    On 
the  16th  of  December  the  police  found  the  heifers  at  Rybui^h, 
where  they  had  been  kept  for  the  prisoner,  and  with  his  knowledge, 
for  more  than  two  montjis  after  he  had  learned  who  the  owner  was. 
I  told  the  jury,  first,  that  if  the  prisoner,  at  the  time  he  found 
the  heifers,  had  a  reasonable  expectation  of  ascertaining  who  the 
owner  was,  and  did  not  believe  that  they  were  abandoned,  and  took 
them  into  his  possession  with  the  intention  of  appropriating  them  to 
his  own  use  and  depriving  the  owner  of  them,  that  would  amount  to 
a  felonious  taking  in  law,  and  they  ought  to  find  the  prisoner  guilty. 
Secondly,  that  if,  after  the  conversation  with  Stiles,  in  which  he 
had  been  informed  that  the  heifers  had  been  left  in  his  (Stiles's) 
marges  by  an  owner  then  unknown,  he  continued  to  hold  them  for 
Boch  owner,  and  shortly  afterwards  sent  them  away  with  the  intent 
tad  for  the  purpose  of  depriving  the  owner  of  his  heifers,  and  ap- 
propriating them  to  his  own  use,  I  should  advise  them  to  find  that 
he  was  guilty  of  a  felonious  taking. 

The  jury  found  the  prisoner  guilty,  but  in  order  to  raise  the  ques- 
tions submitted  by  the  counsel  for  the  prisoner,  I  put  the  following 
questions  to  the  jury,  and  received  the  following  answers  :  — 
VOL.  I.  8 
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Firstly,  whether  at  the  time  the  prisoner  first  took  the  heifers  he 
had  reasonable  expectation  that  the  owner  could  be  found,  or  did  he 
believe  that  they  had  been  abandoned  by  their  owner  ? 

Secondly,  when  the  prisoner  first  took  the  heifers  did  he  intend  to 
steal  them,  or  did  the  intention  to  steal  come  upon  him  subsequently 
to  his  first  conversation  with  Stiles  on  the  subject  of  the  heifers  ? 

Thirdly,  whether  when  the  prisoner  sent  them  away  on  the  10th 
of  October,  was  it  for  the  purpose  of  depriving  the  owner  of  them, 
and  appropriating  them  to  his  own  use  ? 

At  the  request  of  the  prisoner's  counsel  I  submitted  the  question 
also  to  the  jury,  whether  at  the  very  time  he  first  possessed  himself 
of  the  heifers  the  prisoner  had  an  intention  of  appropriating  them 
to  his  own  use  ? 

The  iuiy  found :  — 

Firstly,  that  at  the  time  the  prisoner  found  the  heifers  he  had 
reasonable  expectation  that  the  owner  could  be  found,  and  that  he 
did  not  believe  that  they  had  been  abandoned  by  the  owner. 

Secondly,  that  at  tl\e  time  of  finding  the  heiiers  the  prisoner  did 
not  intend  to  steal  them,  but  that  the  intention  to  steal  came  on  him 
subsequent  to  his  first  interview  with  Stiles. 

Thirdly,  that  the  prisoner,  when  he  sent  the  heifers  away  on  the 
10th  of  October,  did  so  for  the  purpose  and  with  the  intention  of 
depriving  the  owner  of  them,  and  that  the  prisoner  did  intend  to 
appropriate  them  to  his  own  use. 

But  as  to  the  question  also  submitted  to  the  jury,  whether  at  the 
very  time  he  found  the  heifers  the  prisoner  had  an  intention  of  ap- 
propriating them  to  his  own  use,  the  jury  replied  *'  No."  Upon  the 
foregoing  finding  of  the  jury,  I  directed  the  verdict  of  guilty  to  be 
recorded,  and  allowed  the  prisoner's  counsel  to  take  a  case  for  the 
opinion  of  the  court,  and  directed  that  the  prisoner  should  be  ad- 
mitted to  bail  upon  his  finding  sufficient  sureties.  Judgment  waa 
deferred  until  next  sessions. 

(Signed)  P.  Fbbd.  O'Malley, 

Recorder  of  Norwich. 
« 

No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.  J.  We  have  considered  this  case,  and  have  come  to 
the  conclusion  that  the  conviction  must  be  quashed.  The  jury  have 
found  that  at  the  time  the  prisoner  found  the  heifers  he  had  reason- 
able expectation  that  the  owner  could  be  found,  and  that  he  did  not 
believe  that  they  had  been  abandoned  by  the  owner.  But  at  the 
same  time  they  have  found  that  at  the  time  of  finding  the  heifers 
the  prisoner  did  not  intend  to  steal  them,  but  that  the  intention  to 
steal  came  on  him  subsequently  to  the  first  interview  with  Stiles. 
That  being  so,  the  case  is  undistinguishable  from  Reg,  v.  Thurhom 
(3  Cox  C.  C.  453),  and  the  cases  which  have  followed  that  decision. 
Not  having  any  intention  to  steal  when  he  first  found  them,  the  pre- 
sumption 18  tnat  he  took  them  for  safe  custody,  and  unless  there 
was  something  equivalent  to  a  bailment  afterwards,  he  could  not  be 
convicted  of  larceny.  On  the  whole,  we  think  there  was  not  suffi- 
cient to  make  this  out  to  be  a  case  of  larceny  by  a  bailee. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  81,  1878. 
(Before  Botill,  C.  J.,  Bramwell  and  Clbasbt,  BB.,  Gboyb  and  Aboh- 

IBALD,  JJ. 

Reg.  v.  Rebecca  Goldsmith. 

(12  Cox's  Criminal  Cases,  479;  L.  R.  2  C.  C.  R.  74.) 

hdictmenL — False  Pretences,  —  Receiving,  —  Aider  by  Verdict, — 24  Sf  25 
Vict,  c.  96,  w.  88,  95  —  7  ^  8  Geo,  4,  c.  64,  s,  21. 

An  mdictment  under  24  &  25  Vict  c.  96,  s.  95,  charged  that  defendant  "  unlawfully  did 
reoeiTe  goods  which  had  been  unlawfully  and  knowingly  and  fraudulently  obtained  by 
ftlse  pretences  with  intent  to  defraud,  well  knowing  that  the  goods  had  been  obtained 
by  false  pretences  with  intent  to  defraud,  as  in  this  count  before  mentioned/'  but 
omitting  to  set  out  what  the  particular  false  pretences  were.  Hdd^  that  the  objection, 
not  haTing  been  taken  before  plea,  was  cured  by  the  verdict  of  guilty. 

Case  reserved  for  the  opinion  of  this  court  by  the  Deputy  Re- 
corder of  the  city  of  London. 

At  a  session  of  the  Central  Criminal  Court,  held  on  Monday,  the 
5th  of  May,  1873,  Rebecca  Goldsmith  was  tried  before  me  upon  an 
mdictment  containing  fourteen  counts  for  various  misdemeanors. 

The  thirteenth  count  was  as  follows  :  — 

"  And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  further 
present  that  die  said  Rebecca  Goldsmith,  afterwards,  to  wit  in  the 
year  of  our  Lord  1872,  in  the  county  of  Middlei^ex,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court  unlawfully  did  re- 
ceive and  have  divers  articles  of  jewelry,  to  wit  (here  followed  a  list 
of  the  goods  alleged  to  have  been  unlawfully  received)  of  the  goods 
and  chattels  of  the  said  Charles  Drayson  and  others,  which  said 
goods  and  chattels  in  this  count  aforesaid  had  lately  before  then 
been  unlawfully  and  knowingly  and  fraudulently  obtained  of  and 
from  the  said  Charles  Drayson  and  others,  by  means  of  certain 
false  pretences  with  intent  to  defraud.  She  the  said  Rebecca 
Goldsmith  at  the  time  she  so  as  aforesaid  unlawfully  received  and 
had  the  same  goods  and  chattels  then  and  there,  well  knowing  that 
the  same  goods  and  chattels  had  been  obtained  by  means  of  certain 
false  and  fraudulent  pretences  with  intent  to  defraud  as  in  this 
count  before  mentioned.  Against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity." 

TTie  fourteenth  count  was  in  the  same  form  for  receiving  goods 
belonging  to  another  owner. 

At  the  close  of  the  case  for  the  prosecution,  Mr.  Giffard,  Q.  C. 
%nd  Mr.  Poland,  on  behalf  of  the  prisoner,  objected  that  the  thir- 
teenth and  fourteenth  counts  were  bad  because  they  did  not  set 
forth  the  false  pretences  by  means  of  which  the  goods  had  been  ob- 
tained, and  that,  consequently,  it  did  not  appear  that  those  false 
pretences  were  within  the  statute  24  &  25  Vict.  c.  96,  s.  88. 

Mr.  Metcalfe,  Q.  C,  for  the  prosecution  contended,  first,  that  it 
was  unnecessary  in  a  substantive  charge  of  receiving  goods  obtained 
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by  false  pretences  to  set  forth  the  specific  false  pretences  by  which 
they  had  been  obtained  ;  secondly,  tnat  the  all^ation  in  the  indict- 
ment that  they  had  been  unlawfully,  knowingly,  and  fraudulently 
obtained  by  false  pretences  with  intent  to  defraud,  must  be  taken  to 
mean  that  they  had  been  obtained  by  false  pretences,  which  were 
unlawful  and  fraudulent  within  the  statute  ;  and,  thirdly,  that  even 
if  it  were  necessary  as  matter  of  form  to  set  out  the  false  pretences, 
yet  the  objection  was  too  late,  and  ought  to  have  been  taken  before 
plea  by  virtue  of  14  &  15  Vict.  c.  100,  s.  25. 

The  prisoner  was  found  guilty  on  the  thirteenth  and  fourteenth 
counts  only,  and,  doubting  whether  those  two  counts  were  good  in 
form,  and  also  doubting  whether,  if  they  were  not  good,  the  ob- 
jection was  taken  in  proper  time,  I  reserved  for  the  decision  of  the 
Court  for  Consideration  of  Crown  Cases  the  two  questions  :  — 

First,  whether  the  two  counts  are  good  in  form  ;  and,  secondly,  if 
they  are  not  good  whether  the  objection  was  too  late. 

u.  the  counts  are  bad  and  the  objection  was  in  time,  the  convic- 
tion is  to  be  annulled ;  but  if  the  counts  are  good  or  the  objection 
was  too  late,  the  conviction  will  be  affirmed. 

(Signed)        Thomas  Chambers, 

Deputy  Recorder. 

CHffard^  Q.  C.  (^Poland  with  him),  for  the  prisoner.  The  con- 
viction cannot  be  sustained.  The  offence  of  obtaining  goods  by 
false  pretences  is  governed  by  the  24  &  25  Vict.  c.  96,  s.  88,  which 
enacts  that  "Whosoever  shall  by  any  false  pretence  obtain  from 
any  other  person  any  chattel,  money,  or  valuable  security  shall  be 
guilty  of  a  misdemeanor.''  Then  the  charge  in  the  counts  of  the 
mdictment  upon  which  the  prisoner  has  been  convicted  is  dealt  with 
in  the  sect.  95  in  these  terms :  "  Whosoever  shall  receive  any  chat- 
tel, money,  valuable  security,  or  other  property  whatsoever,  the 
stealing,  taking,  obtaining,  converting,  or  disposing  whereof  is  made 
a  misdemeanor  by  this  act,  knowing  the  same  to  have  been  unlaw- 
fully stolen,  taken,  obtained,  converted,  or  disposed  of,  shall  be 
guilty  of  a  misdemeanor."  It  has  long  been  settled  law  that  in  an 
indictment  for  obtaining  goods,  &c.,  by  false  pretences,  the  particu- 
lar false  pretences  must  be  charged  in  the  indictment  (Rex  v. 
Mason^  2  T.  R.  581),  in  order  to  ^ow  that  they  are  false  pretences 
mthin  the  statute,  — the  crime  of  obtaining  gooos,  &c.,  by  take  pre- 
tences not  being  an  offence  at  common  law. 

Then  the  question  arises  whether  the  same  rule  is  applicable  to 
the  offence  of  receiving  goods  knowing  them  to  have  been  obtained 
by  false  pretences.  [Bovill,  C.  J.  The  receiver  mav  know  that 
the  goods  have  been  obtained  by  false  pretences  and  n*audulently, 
but  he  may  not  know  the  particular  false  pretences.]  Nevertheless 
it  must  be  proved  what  the  false  pretences  are  by  which  the  goods 
have  been  obtained,  and  they  should  be  stated  in  the  indictment  to 
show  that  as  against  the  principal  offender  the  case  falls  within  the 
statute.  It  is  consistent  with  the  present  indictment  that  the  goods 
were  obtained  by  a  false  pretence,  that  is  not  within  the  statute. 
The  words  of  sect.  95  are,  ^^  the  stealing,  taking,  obtaining,  convert- 
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ing,  or  disposing  whereof  is  made  a  misdemeanor  by  this  act."    This 
point  appears  to  have   been  decided  in  Reg,  v.  Hill  (Gloucester 
Soring  Assizes,  1851,  2  Russ.  on  Crimes,  544,  4th  edit,  note  a), 
where  it  was  held  that  an  indictment  like  this  was  bad.     If  the 
receiver  were  indicted  along  with  the  principal  offender  it  is  clear 
that  the  particular  false  pretences  must  be  set  out,  and  there  is  no 
reason  why,  when  the  receiver  is  indicted  alone,  they  should  not  also 
be  set  out.     [Archibald,  J.     Is  it  necessary  to  do  more  in -an  in- 
dictment than  to  set  out  the  offence  in  the  words  of  the  statute,  and 
would  not  an  indictment  following  the  words  of  the  statute  mean 
the  same  thing  as  the  statute  means  ?]     As  a  general  proposition 
that  may  be  correct ;  but  every  aUegation  in  this  indictment  mav  be 
fulfilled  without  showing  any  criminal  offence.    The  words  "  unlaw- 
fully obtained  "  are  not  words  of  art,  and  have  no  technical  mean- 
ing, and  may  be  satisfied  by  a  great  many  things  which,  though 
unlawful,  are  not  indictable.     The  present  indictment  is  really  only 
an  enlargement  of  the   allegation,   "  contrary  to  the  form  of  the 
statute."     Then,  secondly,  as  to  the  time  when  the  objection  was 
taken.     It  was  taken   before  verdict.     [Bramwbll,  B.     It  was 
token  after  the  prisoner  was  given  in  charge  to  the  jury,  who  were 
sworn  to  try  the  issue  joined  between  the  parties.     No  injustice  has 
been  done,  as  the  judge  would  tell  the  jury,  "  You  must  not  find 
the  prisoner  guilty  upon  this  evidence,  because  it  is  not  a  statutory 
offence,"  if  the  fact  warranted  him  in  so  doing.     It  strikes  me  you 
should   have  demurred   to   the   indictment,  or  moved  in  arrest  of 
judgment.]     The  object  in  taking  the  objection  at  the  close  of  the 
case  for  the  prosecution  is,  that  the  prisoner  has  a  right  to  know  how 
the  evidence  applies  to  the  offence  charged.     The  14  &  15  Vict.  c. 
100,  s.  25,  enacts,  that  "  Every  objection  to  any  indictment  for  any 
formal  defect  apparent  on  the  face  thereof  shall  be  taken  by  demur- 
rer or  motion  to  quash  such  indictments  before  the  jury  shall  be 
sworn,  and  not  afterwards ;  and  every  court  before  which  any  such 
objection  shall  be  taken  for  any  formal  defect  may,  if  it  be  thought 
necessary,  cause  the  indictment  to  be  forthwith  amended  in  such 
particulars ;  and  thereupon  the  trial  shall  proceed  as  if  no  such  de- 
feet  had  appeared.''    This  objection  is  not  a  formal  one ;  it  is  that  the 
▼ery  offence  itself  is  not  described ;  and  the  indictment  could  only  be 
amended  under  the  statute  by  inserting  words  to  set  out  the  substan- 
tive offence.     Even  if  the  words  "  s^ainst  the  form  of  the  statute  " 
had  been  in  the  indictment,  that  would  not  have  cured  the  want  of 
^legations  to  bring  the  offence  within  the  statute.     2  Hale  P.  C. 
192.    The  case  of  SiU  v.  The  Queen  (1  Dears.  132)  shows  that 
a  substantial  omission  in  an  indictment  is  not  cured  by  verdict. 
[BoviLii,  C.  J.     If  there  had  been  a  demurrer  to  this  count,  what 
would  it  have  admitted  ?     Bbamwell,  B.     How  can  the  court  tell 
whether  the  grand  jury  have  not  returned  a  true  bill  on  proof  of  a 
Use  pretence  which  is  not  within  the  statute  ?   Clbasby,  B.  What 
do  you  say  as  to  the  effect  of  the  7  Geo.  4,  c.  64  ?]    Upon  that  stat- 
ttte  Reg.  v.  Wilson  (2  Mood.  C.  C.  52)  decided  that  the  indictment 
18  bad  after  verdict  if  it  does  not  allege  that  the  goods  have  been 
obtained  by  &lse  pretences,  and  that  the  receiver  knew  them  to  have 
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been  so  unlawfully  obtained.  And  in  Reg,  v.  Martin  (8  A.  &  E 
481),  an  indictment  for  obtaining  goods  by  false  pretences  which  did 
not  show  to  whom  they  belonged,  was  held  bad  on  error,  and  not  to 
be  cured  by  the  7  Geo.  4,  c.  64,  s.  21.  Further,  sect.  95,  of  24  & 
25  Vict.  c.  96,  says  that  "whosoever  shall  receive  any  chattel, 
money,  or  valuable  security,  knowing  the  same  to  have  been  unlaw- 
fully obtained."  Now  this  indictment  omits  the  word  "unlawfully," 
and  says  "  knowing  the  same  had  been  obtained  by  means  of  certain 
false  pretences."  Is  that  cured  by  verdict  ?  The  indictment  does 
not  follow  the  words  of  the  statute  in  this  respect.  Reg,  v.  Turner 
(1  Mood.  239)  shows  that  where  a  statute  makes  it  criminal  to  do 
an  act  unfawfuUy  and  maliciously,  and  the  indictment  does  not  state 
that  it  was  done  unlawfully,  it  is  bad.  See  also  Reg.  v.  Ryan^  2 
Mood.  15  ;♦  Reg,  v.  Davisy  2  Leach,  556 ;  Reg.  v.  O-ray^  L.  &  C. 
865. 

Metcalfe^  Q.  C.  (^Straight  with  him),  for  the  prosecution.  The 
objection  to  the  counts  may  be  stated  thus :  the  counts,  it  is  said, 
must  set  out  the  false  pretences,  or  must  show  by  proper  averments 
that  it  was  such  an  obtaining  a?  is  within  the  statute.  Now  it  is 
submitted  that  the  latter  has  been  done.  This  is  a  substantive 
oifence  of  receiving  goods  which  have  been  unlawfully  obtained  by 
false  pretences.  All  that  the  statute  requires  to  be  proved  is  that 
the  defendant  knew  that  the  goods  were  obtained  by  some  false  pre- 
tence, not  that  he  knew  the  particular  false  pretence  by  which  tney 
were  obtained.  The  precedents  in  Archbold  and  Saunders  merely 
aver  "  knowing  the  goods  to  have  been  unlawfully  obtained  by  false 
pretences,"  without  setting  out  the  false  pretences.  The  case  of 
Reg.  V.  Mason  was  before  the  7  Geo.  4,  c.  64,  and  the  14  &  15  Vict, 
c.  100,  and  would  not  now  be  followed.  A  count  for  conspiracy  to 
evade  payment  of  the  customs  duties  on  goods  imported  need  not 
specify  what  the  goods  were  or  the  means  of  eflEecting  the  objects  of 
the  conspiracy.  Reg.  v.  Blake^  6  Q.  B.  126.  So  in  an  indictment 
against  a  bankrupt  for  not  disclosing  all  his  property,  the  want  of 
particularity  in  the  description  of  the  goods  was  held  to  be  cured  by 
the  verdict  imder  7  &  8  Geo.  4,  c.  64,  s.  21.  Na%h  v.  The  Queen^  4  B. 
&  S.  953.  It  has  also  been  held  sufficient  to  follow  the  words  of  the 
Debtors'  Act  (32  &  33  Vict.  c.  62)  in  an  indictment  for  obtaining 
goods  within  four  months  of  the  bankruptcy  by  false  representations, 
and  to  allege  generally  that  the  defendant  did  ^^by  certain  false 
representations^'  obtain  goods  on  credit,  without  specifying  the  false 
representations  on  the  goods.  Reg.  v.  Wathin%(m  (12  Cox  C.  C. 
271),  and  the  7  &  8  Geo.  4,  c.  64,  s.  21,  were  held  to  apply.  Hey^ 
mann  v.  The  Qtieen  (12  Cox  C.  C.  383)  was  also  cited. 

Oiffard^  Q.  C,  in  reply 

BoviLL,  C.  J.  In  an  indictment  for  obtaining  property  by  false 
pretences,  there  is  no  doubt  that  the  false  pretences  ought  to  be  set 
out.  That  was  long  ago  decided.  I  am  not  aware  whether  the  ques- 
tion has  been  raised,  after  verdict,  since  the  passing  of  the  statute 
of  7  &  8  Geo.  4,  c.  64 ;  nor  is  it  necessary  to  go  mmutely  into  the 
question  as  to  how  far  a  general  allegation  in  an  indictment  for  ob- 
taining goods  by  false  pretences  womd  be  sufficient  after  verdict* 
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This  is  an  indictment  for  receiving  goods  obtained  by  false  pretences, 
the  prisoner  being  charged  with  so  receiving  them,  knowing  them 
to  hiave  been  so  obtained.  No  objection  was  taken  at  the  trial  be- 
fore plea.  The  issue  was  joined,  the  prisoner  was  given  in  charge 
to  the  jury,  and  in  the  course  of  the  trial,  before  the  verdict,  the  ob- 
jection was  raised  as  to  the  form  of  the  indictment,  and  that  objec- 
tion resolves  itself  into  an  objection  to  the  two  counts,  the  thirteenth 
and  fourteenth  counts,  which  are  brought  before  us  in  this  case. 
The  objection  being  so  raised,  the  judge,  trying  the  case  as  between 
the  Crown  and  the  prisoner,  was  not  bound  at  that  stage  of  the  pro- 
ceedings to  give  any  effect  to  the  objection.  If  he  had  thought  that 
the  objection  was  clearly  a  good  one,  and  that  no  conviction,  if  it 
took  place,  could  be  supported  in  point  of  law,  he  might  ha^ 
quashed  the  indictment ;  but  the  effect  of  quashing  the  indictment, 
under  such  circumstances,  would  simply  have  been  to  have  left  the 
prisoner  open  to  another  indictment.  The  judge,  on  an  application 
of  this  sort,  is  clearly  not  bound  to  quash  an  indictment,  however 
bad  he  may  think  it ;  if  it  is  bad,  he  may  generally  do  so ;  but  if 
doubtful,  he  may  leave  the  party,  according  to  the  old  practice,  to 
his  writ  of  error ;  or,  as  now,  reserve  the  point  for  the  decision  of 
this  court.  The  prisoner  being  in  charge  of  the  jury,  the  judge,  if 
he  did  not  quash  the  indictment,  would  be  bound  to  direct  the  jury 
and  to  take  their  decision  and  verdict  on  the  facts  and  evidence 
proved  before  him.  In  this  particular  case,  the  deputy  recorder  did 
not  quash  the  indictment,  but  reserved  the  point  for  the  opinion  of 
this  court,  not  as  to  whether  this  court  would  quash  the  conviction 
or  not,  but  as  to  whether  the  count  was  a  good  count,  which  is  a  to- 
tally different  matter.  Though  the  objection  was  taken  before  the 
verdict  was  given,  the  only  mode  in  which,  it  seems  to  me,  we  can 
give  effect  to  the  objection  is  by  treating  it  as  an  objection  raised 
after  verdict.  It  was  raised  before  verdict,  but  in  order  to  give  the 
prisoner  the  benefit  of  it,  no  regard  must  be  paid  to  its  having  been 
raised  at  that  stage,  because  the  judge  could  not  then  give  effect  to 
it.  We  will  deal  with  it,  and  are  prepared  to  do  so,  as  if  the  ob- 
jection had  been  taken  immediately  after  the  verdict,  as  a  motion  in 
arrest  of  judgment.  Dealing  with  it  in  that  way,  we  must  treat  it  as 
an  objection  raised  in  arrest^  judgment,  and  L  an  objection  raised 
after  the  verdict  had  been  given.  The  reason  of  my  stating  this  very 
distinctly  is,  that  it  seems  to  me  that  this  is  clearly  not  a  case  for 
annulling  the  conviction.  The  conviction  by  the  jury  must  stand,  for 
the  question  had  been  left  to  them.  And  after  the  attention  of  the 
deputy  recorder  had  been  drawn  to  this  point,  we  cannot  assume 
that  he  would  not  direct  the  jury  property  and  take  care  that  they 
should  find  that  an  offence  was  committed  of  receiving  goods  ob- 
tained by  false  pretences  according  to  law.  But,  independently  of 
this,  as  a  matter  of  fact  and  evidence,  we  must  assume  that  the  judge 
has  properly  directed  the  jury,  and  that  the  jury  correctly  found  their 
verdict-  The  deputy  recorder  was  not  at  liberty  to  withdraw  the 
case  from  the  jury,  except  by  quashing  the  indictment ;  and  we 
cannot  deal  with  this  matter  as  if  it  was  withdrawn  from  the  jury. 
Here  we  have  the  verdict  of  the  jury,  and  the  verdict  must  stand. 
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Then  the  question  arises  as  to  the  validity  of  these  counts,  that  being 
the  only  mode  in  which,  after  verdict,  the  point  can  be  properly 
raised,  or  brought  before  us  for  consideration.  What  is  the  objec- 
tion that  has  been  raised  ?  It  is,  in  distinct  terms,  that  in  this  in- 
dictment the  prosecution  have  not  set  forth  the  false  pretences  by 
means  of  which  the  goods  had  been  obtained.  That  is  the  only 
objection,  and  although  we  are  disposed  to  entertain  this  objection 
to  the  indictment,  and  to  entertain  it  as  a  motion  in  arrest  of  judg- 
ment, yet  it  is  manifest  that  in  doing  so  we  ought  strictly  to  confine 
the  question  to  that  which  was  raised  at  the  trial,  and  which  was 
the  only  question  intended  to  be  reserved  ;  otherwise  parties  raising 
a  specific  question  at  the  trial,  there  being  other  points  that  might 
l^  fatal  to  the  indictment,  if  not  amended,  might  bring  the  case  up 
to  this  court,  and  then  rely  upon  the  other  objections  which  they  had 
not  referred  to  before,  as  grounds  for  arresting  the  judgment,  when 
if  they  had  been  mentioned  before  to  the  presiding  judge  they  would 
have  been  amended.  That  is  one  inconvenience.  The  practice  of 
this  court  has  invariably  been  to  confine  the  question  argued  to  the 
points  that  were  raised,  and*  the  question  intended  to  be  submitted 
to  it.  I  therefore  deal  with  the  question  of  the  validity  of  these 
counts,  with  reference  to  the  objection  raised,  that  objection  being 
simply  this :  that  the  false  pretences  by  means  of  which  the  goods 
were  obtained  were  not  set  forth  ;  that  it  does  not  appear  from  the 
counts  that  any  offence  was  committed,  because  the  false  pretences 
might  be  such  as  were  not  criminal,  and  that  it  ought  to  be  shown 
on  the  indictment  that  the  false  pretences  were  such  as  the  law  con- 
siders false  pretences  within  the  meaning  of  the  present  statute.  It 
seems  to  me,  that  the  utmost  that  can  be  said  is  that  the  count  is 
uncertain,  that  the  false  pretences  alleged  may  be  false  pretences 
within  the  meaning  of  the  statute,  or  may  not  be  within  the  mean- 
ing of  the  statute.  But  the  indictment  being  in  general  terms,  the 
judge  would  take  care  that  the  substance  was  submitted  to  the  jury, 
and  would  direct  the  jury  what  false  pretences  would  be  necessary 
to  be  proved  in  order  to  sustain  the  indictment,  and  the  jury  must 
be  presumed  to  find  in  accordance  with  the  direction  of  the  judge. 
The  statute  under  which  the  prisoner  is  indicted  is  the  Larceny  Act 
olE  the  Consolidation  Statutes,  and  sect.  95  enacts  that  "  whosoever 
shall  receive  any  chattel  or  other  property,  the  obtaining  whereof  is 
made  a  misdemeanor  by  this  act,  knowing  the  same  to  have  been 
unlawfully  stolen,  taken,  obtained,  converted,  or  disposed  of,  shall 
be  guilt V  of  a  misdemeanor,  and  may  be  indicted  and  convicted 
thereof.  Sect.  88  says,  that  "  Whosoever  shall  by  any  false  pre- 
tence obtain  from  any  other  person  any  chattel,  "and  so  forth,"  with 
intent  to  defraud,  shall  be  guilty  of  a  misdemeanor."  Those  are 
the  words  of  the  act,  which  is  substantially  a  reenactment  of  the 
previous  consolidation  statute  of  7  &  8  Geo.  4,  c.  29.  There  is  a 
uniform  course  of  pleading,  and  precedents  are  to  be  found  in  the 
books  ;  and  according  to  them,  in  an  indictment  for  receiving  goods 
which  have  been  obtained  by  false  pretences  it  has  not  been  the 
practice  to  set  forth  the  false  pretences.  These  counts  have  been  so 
tramed,  not  setting  out  what  the  false  pretences  were.     Before  we 
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come  to  a  conclusion  that  so  long  and  uniform  a  course  of  precedent 
is  wrong,  we  ought  to  be  very  clearly  satisfied  on  the  point.  It  is  not 
material,  as  it  seems  to  me,  to  determine  whether  in  strictness  it  is 
necessary  before  verdict  to  set  forth  the  false  pretences  in  this  form  of 
indictment.  The  question  here  arises  after  verdict ;  and  the  only  way 
it  can  be  raised  is  that  to  which  I  have  already  adverted,  namely, 
treating  it  as  a  motion  in  arrest  of  judgment.  The  language  of  the 
:ict  of  parliament,  so  far  as  this  point  as  raised  on  the  trial  is  con- 
cerned, has  been  followed,  because  the  allegation  is  that  the  goods 
liiid  been  obtained  by  means  of  certain  false  pretences  with  intent  to 
defraud  ;  and  that  raises  the  question  as  to  what  is  the  effect  of  the 
statute  of  the  7  &  8  Geo.  4,  c.  64,  s.  21.  That  section  enacts  that 
*'  where  the  offence  charged  has  been  created  by  any  statute,  the  in- 
dictment shall,  after  verdict,  be  held  sufficient  if  it  describe  the 
offence  in  the  words  of  the  statute."  Here  is  a  case  in  which,  so 
far  as  the  objection  taken  at  the  trial  is  concerned,  the  offence  is 
described  in  the  terms  of  the  statute.  This  court  is  confined  to  that 
objection.  It  seems  to  me,  therefore,  that  by  the  express  enactment 
of  7  &  8  Geo.  4,  c.  64,  s.  21,  the  offence  being  described  in  the  lan- 
guage of  the  statute  so  far  as  this  point  is  concerned,  the  objection,  if 
taken,  must  be  cured  after  verdict.  Independently  of  this  statute, 
there  would  be  strong  grounds  for  contending  that  the  objection  was 
cured  by  verdict  after  the  decision  in  Meymann  v.  The  Queen^  12  Cox 
C.  C.  383.  A  further  question  was  raised  and  argued  before  us.  It 
was  contended  that  the  objection  was  cured  as  a  formal  defect  under 
14  &  15  Vict.  c.  100,  s.  25.  In  the  view  which  I  take  of  this  case  I 
think  it  is  unnecessary  to  consider  that  matter;  because  if,  as  I  think 
is  the  case,  the  objection  is  cured  after  verdict  by  the  statute  of  7  & 
8  Geo.  4v  c.  64,  s.  21,  this  conviction  ought  to  stand.  It  is  not 
necessary  to  determine  what  is  the  effect  of  the  other  statute  ;  it  is 
sufficient  to  say  that  the  objection  is  cured  by  the  7  &  8  Geo.  4,  c. 
64,  s.  2,  and  that  therefore  the  judgment  cannot  be  arrested,  and 
that  the  conviction  must  stand. 

Bramwell,  B.  The  objection  taken  in  this  case  is,  that  for  a 
particular  reason  assigned,  the  indictment  is  bad  —  that  it  shows  no 
offence.  When  one  bears  in  mind  that  this  is  the  real  objection,  it 
is  manifest  that  it  was  taken  at  the  wrong  time.  The  prisoner  was 
then  in  charge  to  the  jury,  and  the  question  then  to  be  determined 
was  whether  or  no  she  was  guilty  of  this  charge,  as  laid  in  the  in- 
dictment. The  objection  to  be  taken  was  by  a  motion  to  quash  the 
inilictment,  or  by  a  demurrer,  or  by  a  motion  in  arrest  of  judgment. 
I  mention  this  for  the  same  reason  as  the  Lord  Chief  Justice  did,  in 
order  that  it  may  be  seen  what  is  the  principle  of  the  decision.  If 
the  objection  had  been  taken  on  a  motion  to  quash  or  on  demurrer, 
I  do  not  for  my  own  part  say  that  this  would  have  been  a  good 
count;  and  if  I  might  recommend  the  very  able  gentlemen  who 
draw  these  indictments  at  the  Central  Criminal  Court,  I  think  it 
would  be  just  as  well  that  they  should  preclude  such  an  objection 
being  taken  by  demurrer  or  motion  to  quash  on  a  future  occasion. 
But  I  cannot  nelp  thinking  that  on  principle  this  defect  must  be 
cored   by  the  verdict.     Let  us  see  what   the  rule  is.     It  is  men- 
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tioned  in  the  note  to  Stennel  v.  Eogg^  1  Wm.  Sann.  221.     It  is  this : 
"  Where  there  is  any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a  fatal  objec- 
tion on  demurrer ;  yet  if  the  issue  joined  be  such  as  necessarily  re- 
quired on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it.  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  toe  jury  would 
have  given,  the  verdict,  such  defect,  imperfection,  or  omission  is 
cured  by  the  verdict  by  the  common  law."      Is  not  that  strictly 
applicable  here  ?    Is  it  supposable  that  if  a  false  pretence  by  what 
we  may  call  the  primary  offender,  which  must  have  been  proved  at 
the  trial,  if  that  false  pretence  had  been  what  I  think  Mr.  Giffard 
called  a  prospective  false  pretence  —  not  an  existing  fact,  but  only  a 
future  matter  —  is  it  to  be  supposed  that  the  judge  would  allow  that 
to  go  to  the  jury  ?     It  certainly  is  not.     Therefore,  on  reason  and 
principle,  one  would  think  this  objection  was  cured  by  the  verdict. 
Then  Mr.  Giffard  has  cited  to  us  the  case  of  Rex  v.  Mason ;  and 
upon  that  I  really  think  I  ought  to  make  an  observation,  because  no 
doubt  if  the  argument  I  am  using  now  is  a  good  one,  one  would 
think  it  might  have  been  used  in  that  case.     But  it  was  not  used, 
for  I  don't  find  that  the  counsel  for  the  crown  referred  at  all  to  the 
fact  that  the  verdict  had  been  given,  nor  did  either  of  the  learned 
judges  notice  that  matter.     I  cannot  say,  therefore,  that  that  is  a 
satisfactory  authority ;  and  I  very  much  concur  in  the  remark  of  my 
brother,  Mellor,  J.,  in  Heymann  v.  The  Queen^  that  that  case  is  not 
strengthened  by  later  decisions.     That  is  the  ground  of  my  judg- 
ment in  this  case.     When  I  say  that  the  objection  was  not  taken  at 
the  proper  time,  I  dare  say  the  learned  counsel  took  it  as  early  as 
they  possibly  could,  and  must  be  taken  as  having  been  repeated  after 
the  verdict  was  given  ;  otherwise,  in  my  opinion,  we  should  have  no 
jurisdiction  at  all.     I  am  not  sure,  but  I  think  the  objection  taken 
would  comprehend  the  objection  relied  on,  because,  although  the  ob- 
jection taken  was  that  the  indictment  did  not  set  forth  the  false  pre- 
tences on  which  the  goods  had  been  obtained,  yet  in  reality  if  the 
indictment  did  not  and  ought  to  have  done  so,  then  the  offence  of 
the  prisoner  was  not  properly  set  forth ;  nor  am  I  at  all  sure  that 
the  objection  could  have  been  got  over  in  any  other  way  than  that 
which  I  have  adverted  to.     But  I  think  the  legal  defect,  if  any,  is 
cured  by  the  verdict.     I  might  venture  to  make  this  remark :  it 
would  be  as  well  in  future,  when  objections  of  this  kind  are  taken., 
that  their  nature  should  be  ascertained  ;  that  the  question  should  be 
reserved,  if  at  all,  whether  we  should  arrest  the  judgment.     It  is 
possible,  if  objections  were  taken  in  that  fcJrm,  the  judge  would  say, 
"  No  ;  I  won't  reserve  a  point  of  that  sort,  take  your  writ  of  error.'* 
Be  that  as  it  may,  I  am  of  opinion,  for  the  reasons  I  have  given, 
that  this  conviction  should  stand. 

Cleasby,  B.  I  am  of  the  same  og^iion.  My  brother  Bramwell 
has  alluded  to  a  note  in  Saunders's  Reports ;  I  adopt  the  application 
of  the  same  principle  to  a  criminal  case  in  the  way  laid  down  by- 
Mr.  Justice  Blackburn  in  Heymann  v.  The  Queen^  the  propriety  of 
which  decision  I  do  not  see  the  slightest  reason  for  doubting.     He 
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says  :  ^*  I  think  it  is  a  general  rule  of  pleading  at  common  law  (and 
I  think  it  necessary  to  say  that  where  there  is  a  question  of  pleading 
at  common  law,  there  is  no  distinction  between  the  pleadings  in  civil 
cases  and  criminal  cases),  that  where  an  averment,  which  is  neces- 
sary for  the  support  of  the  pleading,  is  imperfectly  stated,  and  the 
verdict  on  an  issue  involving  that  averment  is  found,  if  it  appears  to 
the  court  after  verdict  that  the  verdict  could  not  have  been  found  on 
this  issue  without  proof  of  this  averment,  then,  after  verdict,  the 
defective  averment,  which  might  have  been  bad  on  demurrer,  is 
cured  by  the  verdict."  Is  this  or  is  it  not  a  case  of  defective  aver- 
ment ?  And  is  it  or  not  a  case  of  an  averment  which  must  have 
been  proved  in  the  sense  in  which  it  ought  to  have  been  averred  in 
order  to  justify  the  verdict  of  guiltv  in  the  case  ?  As  I  read  it,  it 
is  this  :  "  Unlawfully  and  knowingly  and  fraudulently  obtained,  by 
means  of  certain  false  pretences."  That  is  said  to  be  a  defective 
and  imperfect  averment,  because  it  does  not  show  sufficiently  what 
is  alleged.  I  do  not  say  it  is  an  objection ;  but  supposing  it  to  be 
one  now,  it  is  not  alleged  that  the  false  pretences  were  of  such  a 
nature  as  to  make  the  obtaining  of  the  goods  by  them  a  criminal 
oftence.  The  case  having  gone  to  the  jury,  it  is  manifest  that  the 
receiving  the  goods  could  not  be  made  an  offence  unless  they  were 
obtfidned  by  criminal  false  pretences.  It  appears  to  me,  therefore, 
that,  as  far  as  regards  this  objection,  which  is  the  only  one  with 
which  I  shall  deal,  this  is  a  case  of  imperfect  averment,  because  the 
verdict  could  not  have  been  given  unless  the  averment  had  been 
proved  in  the  sense  in  which  it  ought  to  have  been  averred. 

Gbove,  J.  I  am  of  the  same  opinion.  It  seems  to  me  to  come 
within  the  rule  of  Jackson  v.  Peeked^  1  M.  &  S.  234.  And  the 
argument  in  that  case  was  this :  "  Where  a  matter  is  so  essentially 
necessary  to  be  proved  that,  had  it  not  been  given  in  evidence,  the 
jury  could  not  have  given  such  a  verdict,  the  want  of  stating  that 
matter  in  express  terms  in  a  declaration,  provided  it  contains  terms 
snfficientiv  general  to  comprehend  it  in  fair  and  reasonable  intend- 
ment, will  l^  cured  by  the  verdict."  I  think  these  words  accurately 
apply  to  the  present  indictment. 

Abohibald,  J.    I  am  of  the  same  opinion. 

Oonviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  15,  1878. 
(Before  Ebllt,  C.  B.,  Blackbubn  and  Lush,  JJ.,  Pollook,  B.,  and 

HONTMAN,  J.) 

Reg.  v.  Twist. 

(12  Cox'b  Criminal  Cases,  509.) 
Larceny.  —  Indictment. 

Prosecutor  bought  a  horse,  and  was  entitled  to  the  return  of  lOs,  chap  money  out  of  the 
purchase  money.  Prosecutor  afterwards,  on  the  same  dav,  met  the  seller,  the  pris- 
oner, and  others  together  in  companjr  and  asked  the  seller  for  the  10«.,  but  he  saia  he 
had  no  change,  and  offered  a  sovereign  to  the  prosecutor,  who  could  not  change  it. 
The  prosecutor  asked  whether  any  one  present  could  give  chauge.  The  prisoner  said 
he  could,  but  would  not  give  it  to  the  seller  of  the  horse,  but  would  give  it  to  the  pros- 
ecutor, and  produced  two  half-sovereigns.  The  prosecutor  then  offered  a  sovereign 
of  his  own  with  one  hand  to  the  prisoner,  and  held  out  the  other  hand  for  the  change. 
The  prisoner  took  the  sovereip^  and  ^put  one  half-sovereign  only  into  the  prosecutor's 
hand,  and  slipped  the  other  mto  the  nand  of  the  seller,  who  rehised  to  give  it  to  the 
prosecutor  and  ran  off  with  it.  Held,  that  the  indictment  rightly  charged  the  prisoner 
with  stealing  a  sovereign. 

Case  stated  for  the  opinion  of  this  court  by  the  Chairman  of  the 
Worcestershire  Quarter  Sessions. 

Samuel  Twist  was  tried  before  me  at  the  last  sessions  on  an  indict- 
ment charging  him  with  stealing  one  sovereign,  and  money  to  the 
amount  of  one  pound  from  the  prosecutor,  Richard  Pearson. 

The  facts  proved  were  as  follows:  the  prosecutor  purchased  a 
horse  at  Winchcomb  Fair,  on  the  28th  July  last,  from  a  person 
whose  name  did  not  appear,  for  28Z.,  out  of  which  he  was  to  receive, 
but  ^id  not  at  the  time  receive,  ten  shillings  by  way  of  chap  money. 
The  prisoner  was  not  present  at  the  sale. 

Afterwards,  on  the  same  day,  the  prosecutor  was  taking  the  horse 
to  Evesham,  when  a  party  with  horses,  among  whom  were  the  pris- 
oner and  the  person  who  sold  the  horse,  overtook  him,  and  on  arriv- 
ing at  Evesham  he  was  surrounded  and  pushed  about  by  the  same 
party,  who  tried  to  persuade  him  to  resell  the  horse,  which  turned 
out  to  be  broken-winded,  for  101.  This  the  prosecutor  refused  to 
do,  saying  he  would  abide  by  the  loss,  and  he  then  asked  the  person 
who  had  sold  him  the  horse  for  the  IQs.  chap  money  ;  and  that  per- 
son then  said  he  had  no  change  by  him,  and  offered  the  pixMecutor  a 
sovereign,  but  the  prosecutor  could  not  give  change,  as  he  had  noth- 
ing but  sovereigns  with  him. 

The  prosecutor  then  asked  whether  any  one  present  could  give 
the  change.  The  prisoner  said  he  could,  but  that  he  would  not  give 
it  to  the  person  who  had  sold  the  horse,  but  would  give  it  to  the 
prosecutor,  and  he  held  out  two  half-sovereigns  towards  the  prose- 
cutor in  the  palm  of  his  hand.  The  prosecutor  thereupon  took  a 
sovereign  out  of  his  pocket,  and  offered  it  to  the  prisoner  with  one 
hand,  and  at  the  same  time  held  out  his  other  hana  for  the  change. 
The  prisoner  took  the  sovereign  so  offered  to  him  by  the  prosecutor, 
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and  put  one  of  his  half-sovereigns  only  into  the  prosecutor's  hand 
held  out  to  receive  the  change,  and  slipped  the  other  half-sovereign 
into  the  hand  of  the  person  who  had  sold  the  horse,  and  that  person 
thereupon  stepped  back,  and,  though  asked,  refused  to  give  it  to  the 
prosecutor. 

The  prosecutor  immediately  fetched  a  policeman*  who  took  the 
prisoner  into  custody,  but  the  person  who  had  sold  the  horse  had 
disappeared,  and  has  not  since  been  heard  of.  The  prisoner  on 
being  charged  by  the  policeman  stated,  contrary  to  the  fact,  that  he 
had  given  both  the  half-sovereigns  to  the  prosecutor.  The  prose- 
cutor would  not  have  given  his  sovereign  to  the  prisoner,  unless  he 
had  expected  to  receive  both  the  half-sovereigns  shown  to  him  by 
the  prisoner  in  exchange. 

Upon  these  facts  I  mrected  the  jury  that  if  they  were  of  opinion 
that  the  prisoner,  at  the  time  when  he  took  the  sovereign  offered  to 
him  for  change,  intended  to  defraud  the  prosecutor  of  the  whole  or 
any  part  thereof,  and  in  pursuance  of  such  intention  fraudulently 
withheld  from  the  prosecutor  one  of  the  half-sovereigns  in  the  man- 
ner stated  in  the  evidence,  they  might  properly  find  him  guilty,  but 
if  otherwise,  they  ought  to  acquit. 

The  jury  returned  a  verdict  of  guiliy,  and  the  prisoner  was  sen- 
tenced to  four  months  imprisonment  with  hard  labor. 

In  the  course  of  the  trial,  it  was  objected  by  the  counsel  for  the 
prisoner  that  on  the  above  facts,  even  assuming  them  to  be  proved, 
the  prisoner  could  not  be  legally  convicted  of  the  offence  charged  in 
the  indictment.  I  overruled  the  objection,  but  reserved  the  point, 
and  in  the  mean  time  respited  execution  of  the  judgment,  and  ad- 
mitted the  prisoner  to  bail. 

The  question  on  which  I  respectfully  desire  the  opinion  of  the 
court  is :  Whether  under  the  circumstances  above  stated  the  pris- 
oner was  properly  convicted  of  larceny  ? 

(Sitoed)  R.  Paul  Amphlbtt, 

Chairman  of  the  above  Court  of  Quarter  Sessiona. 

N6  counsel  appeared  for  the  prisoner. 

Jelf^  for  the  prosecution. 

KeIiLY,  C.  B.  In  this  case  the  prosecutor  never  parted  with  the 
possession  of  the  sovereign,  and  never  intended  to  part  with  it,  un- 
less the  two  half-sovereigns  were  given  to  him  in  exchange.  The 
conviction  must  be  affirmed.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday y  NavembBr  22,  1878. 

(Before  Kelly,  C.  B.,  Blackburn,  Lush,  and  Grove,  JJ.,  and  Pol- 
look,  B.] 

Reg.  t;.  Aden. 

(12  Cox's  Criminal  Cases,  612.) 

Larceny,  —  Bailee. 

The  prisoner  was  frequently  employed  by  the  prosecutor  to  fetch  coals  horn.  C.  Before 
each  journey  the  prosecutor  made  up  to  the  prisoner  24/.  out  of  which  he  was  to  pay 
for  the  coals,  keep  2d<.  for  himself,  and  if  the  price  of  the  coal,  with  the  2d«.,  did  not 
amount  to  24/.,  to  keep  the  balance  in  hand  to  the  credit  of  the  next  journey.  It  was 
the  prisoner's  duty  to  pay  for  the  coal,  as  he  obtained  it,  with  the  money  received 
from  the  prosecutor;  and  the  prosecutor  did  not  know  but  that  he  did  so;  but,  pro- 
vided he  was  supplied  with  the  coal,  and  not  required  to  pay  more  than  the  proper 
price  for  it,  it  was  immaterial  to  the  prosecutor  in  what  manner  the  prisoner  paid  for 
It.  On  the  20th  March  the  prisoner  nad  a  balance  of  3/.  in  hand,  and  the  prosecutor 
gave  him  21/.  to  make  up  24/.  for  the  next  journey.  The  prisoner  did  not  then  buy 
any  coal,  but  fraudulently  appropriated  the  money.  Hda,  that  a  conviction  of  the 
prisoner  for  larceny  of  the  21/.  as  a  bailee  was  right. 

Case  stated  for  the  opinion  of  the  court  by  the  Chairman  of  the 
Wolverhampton  Quarter  Sessions. 

At  the  quarter  sessions  of  the  peace  held  at  Wolverhampton,  on 
the  22d  of  May,  1873,  Thomas  Aden  was  tried  for  larceny. 

The  first  count  of  the  indictment  charged  that  the  prisoner,  being 
a  servant  to  William  Bellis,  feloniouslv  stole  21Z.,  the  property  of 
his  master ;  the  second  count  charged  him  with  simple  larceny. 

The  prosecutor  was  a  coal  merchant,  and  was  possessed  of  a  boat. 
The  prisoner  was  possessed  of  a  horse,  and  had  for  several  years 
been  employed  by  the  pi'osecutor  to  fetch  coal  three  or  four  times 
each  week,  in  the  prosecutor's  boat,  drawn  along  a  canal  by  the 
prisoner's  horse,  from  the  Cannock  Chase  Colliery  to  Wolverhamp- 
ton. There  was  no  agreement  between  them  as  to  the  period  of 
employment,  and  either  might  have  terminated  it  at  the  end  of  any 
journey.  Occasionally,  but  rarely,  the  prisoner,  when  not  so  em- 
ployed by  the  prosecutor,  drew  boats  under  similar  circumstances  for 
other  persons.  Before  each  journey  the  prosecutor  gave  or  made 
up  to  the  prisoner  the  sum  of  24Z.,  out  of  which  he  was  to  pay  for 
the  boat  load  of  coal,  and  to  keep  23«.  for  himself  as  payment  for  his 
services  and  the  use  of  his  horse.  If  the  quantity  of  coal  with  the 
23«.  did  not  amount  to  24?.,  the  balance  was  kept  in  hand  bv  the 
prisoner,  and  a  sum  less  than  24Z.  by  the  amount  of  that  balance 
was  given  to  him  for  the  next  journey.  The  colliery  company  knew 
that  the  prisoner  did  not  buy  the  coal  on  his  own  account,  but  they 
sometimes  let  him  have  a  boat  load  without  paying  for  it  at  the 
time,  or  upon  his  paying  only  a  portion  of  the  price ;  and  on  such 
occasions  they  regarded  the  prisoner  as  their  sole  debtor.  It  was 
the  prisoner's  duty  to  pay  for  each  load  of  coal  as  he  obtained  it, 
with  the  money  he  received  from  the  prosecutor,  and  the  prosecutor 
did  not  know  but  that  he  did  so ;  and  provided  he  was  supplied  with 
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the  proper  quantity  of  coal,  and  not  required  to  pay  more  than  the 
proper  price  for  it,  it  was  quite  immaterial  to  the  prosecutor  in  what 
manner  the  prisoner  paid  for  it. 

On  the  20th  of  March,  1873,  the  prisoner  had,  or  ought  to  have 
had,  in  hand  a  balance  of  32.  in  respect  of  the  previous  journey,  and 
on  that  day  he  received  in  the  usual  manner  2\l.  in  gold  from  the 
prosecutor,  to  make  up  24?.  for  the  next  journey.  The  prisoner  did 
not  buy  any  coal  or  bring  any  to  the  prosecutor  for  this  money,  but 
fraudulently  appropriated  the  21^,  and  falsely  pretended  that  he  had 
been  robbed  of  it  on  the  canal  bank  as  he  was  going  to  fetch  the 
coal.  It  appeared,  however,  that  after  receiving  the  21Z.,  the  pris- 
oner paid  to  the  Colliery  Company  the  sum  of  12?.  9«.  9(i.,  being  a 
balance  due  to  them  upon  a  previous  load  of  coal,  for  which  he  had 
previously  received  the  money  from  the  prosecutor. 

Upon  these  facts,  it  was  contended  by  the  prisoner's  counsel,  that 
the  prisoner  could  not  be  convicted  on  the  first  count,  because  he 
was  not  a  servant  of  the  prosecutor  ;  nor  upon  the  second  count,  be- 
cause he  was  not  the  bailee  of  any  money  that  was  specifically  to  be 
held  for  or  returned  to  the  prosecutor.  The  case  of  Reg.  v.  Davi% 
(10  Cox  C.  C.  239)  was  reued  upon  for  the  prosecution ;  and  the 
case  of  Reg.  v.  na%%all  (30  L.  J.  175,  M.  C. ;  8  Cox  C.  C.  491),  for 
the  defence. 

The  jury  found  the  prisoner  guilty  of  fraudulently  appropriating 
the  money,  whereupon  I  respited  the  sentence,  and  at  the  request  of 
the  prisoner's  counsel,  pray  the  judgment  of  the  Court  for  Crown 
Cases  Reserved  whether,  upon  the  facts  above  stated,  the  prisoner 
can  be  lawfully  convicted  upon  either  count  of  the  indictment. 

(Signed)  John  J.  Povtell. 

No  counsel  appeared  on  either  side. 

Kelly,  C.  B.  In  this  case,  a  sum  of  money  was  placed  in  the 
hands  of  a  boatman  for  the  purpose  of  purchasing  coals  for  the  pros- 
ecutor from  a  colliery  company,  which  coals  the  prisoner  was  to  pay 
for  with  the  money  so  placed  in  his  hands  by  the  prosecutor.  The 
prisoner  did  not  buy  any  coals,  but  paid  away  part  of  the  money  in 
satisfaction  of  a  debt  owing  by  him  to  the  Colliery  Company,  and 
bdled  to  procure  the  coals.  This  was  a  clear  case  of  larceny  of 
money  intrusted  to  the  prisoner  as  a  bailee,  within  24  &  25  Vict.  c. 
96,  8.  8.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  22,  1873. 

(Before  Eellt,  C.  B.,  Blackburn,  Lush,  and  Grove,  JJ.,  and  Pol- 
lock, B.) 

Reg.  v.  Coggins. 

(12  Ck>z'8  Criminal  Cases,  517.) 
Larceny.  —  Principal  in  the  Second  Degree.  —  Receiving. 

An  indictment  charged  S.  with  stealing  \%s,  Bd.,  and  C.  with  receiving  the  same.  The 
facts  were :  S.  was  a  barman  at  a  re&eshment  bar,  and  C.  went  np  to  the  bar,  called 
for  refreshments,  and  put  down  a  florin.  S.  served  C,  took  np  the  florin,  and  took 
from  his  employer's  till  somei  money,  and  ^ave  C.  as  his  change  18^.  6(f.,  which  C.  put 
in  his  pocket  and  went  away  with  it.  On  leaving  the  place  he  took  some  silver  fVom 
his  pocket  and  was  counting  it  when  he  was  arrested.  On  entering  the  bar  signs  of 
recognition  took  place  between  S.  and  C,  and  C.  was  present  when  S.  took  the  money 
from  the  till.  The  jury  convicted  S.  of  stealing  and  C.  of  receiving,  f/e/d,  that  this 
was  evidence  which  the  judge  ought  to  have  left  to  the  jury  as  reasonable  evidence 
upon  which  C.  might  have  been  convicted  as  a  principal  in  the  second  degree ;  and  that 
therefore  the  conviction  of  C.  for  receiving  could  not  be  sustained. 

Case  reserved  for  the  opinion  of  this  court  by  the  Recorder  of 
Brighton. 

The  prisoner  was  tried  before  me  at  the  last  sessions  for  the 
borough  of  Brighton  on  a  charge  of  receiving  from  one  Frederick 
Silvey  the  sum  of  18«.  6c?.  the  property|of  the  prosecutor,  .John 
Buteux  Mellison,  well-knowing  the  same  to  have  been  stolen,  Fred- 
erick Silvey  being  at  the  same  time  tried  on  the  charge  of  stealing 
the  said  18s.  6d. 

Frederick  Silvey  was  employed  by  the  prosecutor,  John  Buteux 
Mellison,  to  act  as  barman  at  a  refreshment  bar  under  the  grand 
stand  on  the  Brighton  Race  Course  during  the  Brighton  race  meet- 
ing. While  the  said  Frederick  Silvey  was  so  employed,  the  prisoner 
Coggins  went  up  to  the  bar  at  which  the  said  Frederick  Silvey  was 
serving,  and  after  calling  for  a  cigar  and  some  lemonade  and  brandy, 
put  down  a  florin.  Frederick  Silvey  served  the  prisoner  Coggins 
with  a  cigar  and  some  lemonade  and  brandy,  took  up  the  florin,  and 
after  going  to  the  prosecutor's  till,  took  some  money  out  of  the  said 
till,  arid  gave  to  the  prisoner  as  his  change  the  sum  of  18«.  6d.  The 
prisoner  placed  the  18».  6d.  in  his  pocket,  and  after  moving  away 
from  the  bar  was  followed  by  a  detective,  who  saw  him  take  a  quan- 
tity of  silver  out  of  his  pocket  and  proceed  to  count  it,  whereupon 
he  was  arrested. 

On  the  prisoner,  Charles  Coggins,  entering  the  bar,  signs  of  recog- 
nition took  place  between  him  and  the  prisoner  Silvey  ;  and  the  pris- 
oner, Charles  Coggins,  was  present  at  the  time  when  the  prisoner 
Silvey  took  the  sum  of  18«.  6d,  from  the  till  of  the  prosecutor. 

The  jury  found  the  prisoner,  Frederick  Silvey,  guilty  of  stealing 
the  said  sum  of  18«.  Gc?.,  and  the  prisoner,  Charles  Co^ns,  guilty  of 
receiving  the  said  sum  knowing  it  to  have  been  stolen. 

The  counsel  for  the  prisoner,  Charles  Coggins,  thereupon  moved 
in  arrest  of  judgment,  on  the  ground  that  on  the  facts  disclosed  the 
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said  Charles  Coggins  was  guilty  of  stealing  the  said  sum  of  18«.  6c{., 
and  could  not  be  guilty  of  receiving  it  knowing  it  to  have  been 
stolen. 

I  arrested  the  judgment  of  the  court  accordingly,  and  I  now  desire 
the  opinion  of  this  court  whether  on  the  evidence  above  stated  the 
prisoner,  Charles  Coggins,  can  be  lawfully  convicted  of  receiving  the 
said  money  knowing  it  to  have  been  stolen. 

(Signed)  John  Locke. 

Second  Case. 

The  prisoner  was  tried  on  a  charge  of  receiving  from  one  George 
Loder  the  sum  of  9«.  6ci.,  the  property  of  the  prosecutor,  John  Buteux 
Mellison,  well  knowing  the  same  to  have  been  stolen,  the  said  George 
Loder  being  at  the  same  time  indicted  for  feloniously  stealing  the 
said  sum  of  9«.  6c2.,  he  being  then  the  servant  of  the  said  John 
Buteux  Mellison. 

George  Loder  was  employed  by  the  prosecutor,  John  Buteux  Mel- 
lison, to  act  as  barman  at  a  refreshment  bar  under  the  grand  stand 
on  the  Brighton  Race  Course  during  the  Brighton  race  meeting. 
While  the  said  George  Loder  was  so  employed,  the  prisoner  Cog- 
gins  went  up  to  the  bar  at  which  the  said  George  Loder  was  serv- 
ing, and  after  calling  for  a  sandwich  put  down  a  shilling.  George 
Loder  served  the  prisoner  Coggins  with  a  sandwich,  took  up  the 
shilling,  and  after  going  to  the  prosecutor's  till,  took  some  money 
out  of  the  said  till  and  gave  to  the  prisoner  as  his  change  the  sum 
of  9«.  6d.  The  prisoner  placed  the  9«.  6c?.  in  his  pocket,  and  after 
moving  away  from  the  bar  was  followed  by  a  detective,  who  saw 
him  take  a  quantity  of  silver  out  of  his  pocket  and  proceed  to  count 
it,  whereupon  he  was  arrested. 

The  prisoner,  Charles  Coggins,  was  talking  to  the  prisoner,  George 
Loder,  before  he  called  for  the  sandwich,  and  was  present  at  the 
time  when  the  prisoner,  George  Loder,  took  the  said  sum  of  9«.  Qd. 
from  the  till  of  the  prosecutor. 

The  jury  found  the  prisoner,  George  Loder,  guilty  of  stealing  the 
said  sum  of  9«.  Be?.,  and  the  prisoner,  Charles  Coggins,  guilty  of 
receiving  the  said  sum  knowing  it  to  have  been  stolen. 

The  counsel  for  the  prisoner,  Charles  Coggins,  thereupon  moved 
in  arrest  of  judgment  on  the  ground  that  on  the  facts  disclosed,  the 
said  Charles  Coggins  was  guilty  of  stealing  the  said  sum  of  9«.  6c?., 
and  could  not  be  convicted  of  receiving  the  said  money  knowing  it 
to  have  been  stolen. 

I  arrested  the  judgment  of  the  court  accordingly,  and  I  now  de- 
rire  the  opinion  of  this  court  whether,  on  the  evidence  above  stated, 
the  prisoner,  Charles  Coggins,  can  be  lawfully  convicted  of  receiv- 
ing the  said  money  knowing  it  to  have  been  stolen. 

(Signed)  John  Locke. 

Besley^  for  the  prisoner.     The  conviction  cannot  be  sustained. 
Grantham^  for  the  prosecution,  objected  that  the  objection  was 
notproperly  taken  by  motion  in  arrest  of  judgment. 
The  CouBT  said  it  must  be  taken  that  the  point  intended  to  be 
vol*.  L  4 
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reserved  was  whether  there  was  any  evidence  to  go  to  the  jury  in 
support  of  the  conviction. 

Besley,     It  is  clear  upon  the  authorities  that  a  person  cannot  be 
a  principal  in  the  second  degree,  and  also  a  receiver  of  the  stolen 
property.     From  Dyer  8  cascy  2  East  P.  C.  767,  it  appears  that  if 
a  person  takes  part  in  the  transaction  while  the  act  of  larceny  by 
others  is  continuing,  he  will  be  guilty  as  a  principal  in  the  larceny 
and  not  as  a  receiver.     In  this  case  it  was  a  continuing  transaction 
so  as  to  make  the  prisoner  Coggins  a  party  to  the  theft,  although,  as 
regards  the  barman,  the  theft  was  complete  as  soon  as  the  money 
was  removed  from  the  till,  animofurandu    [Blackburn,  J.   Dyer  % 
case  no  doubt  assists  you  so  far  that  it  shows  that,  upon  the  evidence 
here,  Coggins  might  properly  be  found  guilty  as  a  thief.]     Then, 
if  so,  he  could  not  be  convicted  as  a  receiver.      In  Hex  v.  Owen 
(1  Mood.  C.  C.  96),  where  a  man  cominitted  larceny  in  a  room  of  a 
house,  in  which  room  he  lodged,  and  threw  a  bundle  containing  the 
stolen  property  out  of  the  window  to  an  accomplice  waiting  in  the 
street  to  receive  it,  the  judges  held  that  the  accomplice  was  a  prin- 
cipal, and  that  the  conviction  of  him  as  a  receiver  was  wrong.     So 
in  Reg.  v.  Perkins  (1  Den.  &  P.  459 ;  5  Cox  C.  C.  554),  where  A 
was  indicted  for  stealing  pork,  and  B  for  receiving  the  same,  it  ap- 
peared that  they  went  together  to  the  premises  of  A  's  employer, 
where  the  pork  was  kept,  and  that  A  took  the  pork  out  of  a  tub 
where  it  was  kept  and  brought  it  outside  and  gave  it  to  B.     Lord 
Campbell,  C.  J.,  there  said :  '*  Assuming,  as  we  are  bound  to  do  from 
the  case  submitted  to  us,  that  the  prisoner  was  a  principal  in  the 
second  degree,  he  could  not  take  the  stolen  property  from  himself." 
And  Alderson,  B. :  "  If  one  burglar  stands  outside  while  another 
plunders  the  house  and  hands  out  the  goods  to  him,  he  surely  could 
not  be  indicted  as  a  receiver."     And  Maule,  J. :  "  My  brother  Ad- 
ams seems  to  have  intended  to  ask  us,  whether  in  a  case  where  the 
prisoner  was,  in  a  popular  sense,  guilty  of  receiving,  he  might  be 
treated  bs  a  receiver  notwithstanding  the  fact  that  he  was  a  prin- 
cipal in  the  theft ;  and  it  is  clear  that  he  cannot."     [Grove,  J. 
The  case  of  Reg.  v.  STEvin  (1  Bell  C.  C.  25),  seems  verv  like  this. 
The  prisoner  was  charged  in  two  counts  with  stealing  ana  receiving, 
and  this  court  held  that  the  jury  might  return  a  verdict  of  guilty  on 
the  latter  count  if  warranted  by  the  evidence,  although  the  evidence 
is  also  consistent  with  the  prisoner  having  been  a  principal  in  the 
second  degree  in  the  stealing.]     In  that  case.  Pollock,  C.  B.,  re- 
marked that  in  Reg.  v.  Perkins  it  was  stated  as  a  fact  that  the  pris- 
oner was  a  principal.     The  jury  n^atived  that  in  Reg.  v.  M'Evin. 

Grantham^  for  the  prosecution.  The  conviction  may  be  upheld 
on  the  authority  of  Reg.  v.  M^Evin.  In  that  case  the  facts  were 
that  a  woman  was  walking  beside  the  prosecutrix,  and  the  prisoner, 
M'Evin,  was  seen  just  previously  following  behind  her.  The  prose- 
cutrix felt  a  tug  at  her  pocket,  found  her  purse  was  gone,  and,  on 
looking  round,  saw  the  woman  behind  her  walking  with  M'Evin  in 
the  opposite  direction,  and  saw  her  hand  something  to  M'Evin. 
And  there  the  jury  found  M'Evin  not  guilty  of  stealing,  but  guilty 
of  receiving.  lu  the  present  case  there  was  no  evidence  of  any  pre- 
conceived plan  between  Coggins  and  the  barmen. 
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Besle^y  in  reply.  The  prisoner  Coggins  was  aiding  and  abetting 
in  the  larceny  from  the  moment  of  passing  the  florin  over  the 
counter. 

The  court  retired  to  consider  its  decision. 

Kelly,  C.  B.  The  majority  of  the  court  are  of  opinion  that  the 
conviction  cannot  be  sustained.  I  and  my  brother  Grove  take  a 
different  view,  but  not  so  strong  as  to  amount  to  dissent  from  the 
judgment  of  tiie  majority. 

Blackbubn,  J.     It  is  not  necessary  that  this  case  should  be 
argued  before  all  the  judges,  because  the  doubts  of  the  Lord  Chief 
Baron  and  my  brother  Grove  do  not  amount  to  an  actual  dissent 
from  the  judgment  of  the  majority  of  the  court.     The  question 
which  was  reserved  for  our  opinion,  as  we  consider,  was  whether  or 
not  there  was  evidence  such  as  the  judge  ought  to  have  left  to  the 
jury  as  reasonable  evidence  on  which  they  might  have  convicted  the 
prisoner  as  a  receiver.     Unfortunately  in  this  case  there  is  the  tech- 
nical principle  that  a  person  assisting  in  the  stealing  is  a  principal 
in  the  first  or  second  degree,  and  that  a  receiver  must  be  a  person 
who  is  not  a  principal  felon.     Had  the  question  been  left  to  the 
jury,  whether  or  no  from  the  time  the  prisoner  laid  down  the  florin, 
after  which  the  barman  took  the  18«.  6d.  from  the  till  and  gave  it 
to  him,  he  was  aiding  and  abetting  the  barman  in  the  commission  of 
the  larceny,  I  think  the  jury  could  not  but  have  found  that  he  was 
aiding  ana  abetting.     It  might  possibly  be  that  he  was  aiding  to 
carry  away  the  money  that  had  been  stolen  without  his  previous 
knowledge.     But  what  we  understand  from  the  case  to  be  the  point 
is,  was  there  such  evidence  as  it  was  the  duty  of  the  judge  to  leave 
to  the  jury,  as  reasonable  evidence  upon  which  they  might  convict 
the  prisoner  of  receiving  ?    In  point  of  strict  law  the  prisoner  should 
have  been  indicted  for  the  offence  which  he  really  committed.     As 
the  matter  stands  the  majority  of  the  court  think  that  the  evidence 
was  not  such  as  the  judge  ought  to  have  left  to  the  jury  as  reason- 
able evidence  upon  which  the  prisoner  might  be  convicted  of  receiv- 
ing.    In   Reg,  v.  MJEvin  the  circumstances  were  different.     The 
indictment  contained  counts  both  for  stealing  and  receiving,  and  the 
judge  properly  left  it  to  the  jury,  "  That  if  they  did  not  think  that 
M'Evin  was  participating  in  tne  actual  theft,  it  was  open  to  them, 
on  the  facts,  to  find  a  verdict  of  guilty  on  the  count  for  receiving." 
That  was  a  proper  direction,  and  the  jury  found  a  verdict  of  guilty 
on  the  count  for  receiving.     There  was  evidence  in  that  case  on 
which  the  jury  might  have  found  either  way.     Here  there  was  only 
one  count  against  the  prisoner,  that  for  receiving,  and  the  majority 
of  the  court  think  there  was  not  sufficient  evidence  to  sustain  the 
verdict. 
tiUSH,  J.,  and  Pollock,  B.,  concurred. 

Oanvietion  quoihed, 
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CENTRAL  CRIMINAL  COURT. 

December  16,  1872. 

(Before  Mr.  Justice  Brett.) 

Reg.  v.  Bunn,  Ray,  Jones,  Wilson,  &  Dilley. 

(12  Cox'b  Criminal  Cases,  316.) 

Conspiracy, — TVades  Union  Act   (34  4*   35  Vict.  c.  81);   Oriminal  Law 

Amendment  Act  (34  ^  35  Vict.  c.  32). 

An  indictment  for  conspiracj  at  common  law  will  lie  against  two  or  more  persons  for  con- 
spiring  to  commit  an  offence  for  which  special  provision  is  made  by  statute 

The  defendants,  servants  of  a  gas  company  under  contract  of  service,  bein^  offended  by 
the  dismissal  of  a  fellow-servant,  agreed  together  to  quit  the  service  of  their  employers, 
without  notice  and  in  breach  of  their  contracts  of  service,  by  reason  of  which  tne  com- 
pany were  seriously  impeded  in  the  conduct  of  their  business. 

Bemg  indicted  for  a  conspiracy,  it  was  contended  that  the  stat.  34  &  35  Vict.  c.  31,  hav- 
ing determined  that  no  act  'shall  be  illegal  merely  by  reason  of  its  bein^  in  restraint 
of  trade,  and  having  also  defined  the  offence  of  "  obstructing  or  molesting/'  and  other- 
wise determined  what  shall  be  deemed  to  be  offences  as  between  masters  and  servants, 
had  virtually  declared  all  other  acts  not  to  be  punishable. 

But,  held,  that  the  provisions  of  the  statute  had  not  affected  the  common  law  of  con- 
spiracy, for  which  an  indictment  would  lie. 

The  questions  submitted  to  the  jury  were  as  follows: — 

First.  Did  the  defendants  agree  together  to  force  the  company  against  its  will  to  em- 
ploy a  man  it  objected  to  employ  1 

Second.    If  so,  was  this  sought  to  be  done  bjr  improper  threats  or  molestation? 

Third.  Molestation  being  anything  done  with  improper  intent,  to  the  unjustifiable  an- 
noyance and  interference  with  the  master  in  the  conduct  of  his  business,  and  such  as 
would  be  likely  to  have  a  deterring  effect  on  a  man  of  ordinary  nerve, — was  a  quitting 
of  the  employ  without  notice,  and  breaking  of  the  contract  of  service,  to  the  undoubt- 
edly serious  injury  of  the  master,  a  molestation  within  the  above  meaning  of  the 
term? 

Fourth.  Did  the  defendants  agree  together  to  force  their  employer  to  do  what  they 
desired  by  such  a  molestation  ? 

Fifth.  Did  the  defendants  endeavor  to  enforce  their  object  by  simultaneously  breaking 
their  contracts  of  service? 

A  conspiracy  may  be  to  do  an  unlawful  ^act,  or  to  do  a  lawful  act  by  unlawful  means. 
If  the  jurv  deemed  the  object  lawful,  they  would  further  say  if  the  means  employed 
were  lawnil  or  unlawful. 

John  Bunn,  George  Ray,  Edward  Jones,  Robert  Wilson,  and 
Thomas  Dilley  were  indicted  for  a  common  law  conspiracy  against 
their  masters,  the  Gas  Light  and  Coke  Company.  The  charge  was 
variously  stated  in  ten  counts.  The  1st,  2d,  3d,  4th,  5th,  and  10th 
counts  were  as  follows  :  — 

Central  Criminal  Court )    The  jurors  for  our  lady  the  Queen,  upon 
to  wit.  j        their  oath  present,  that  heretofore  and 

at  the  time  of  committing  the  offence  hereinafter  charged,  a  certain 
public  company  called  the  Gas  Light  and  Coke  Company,  carried 
on,  used,  and  exercised  the  trade  and  business  of  manufacturers  and 
vendors  of  gas,  hiring  and  employing  divers  servants,  workmen,  juid 
laborers,  in  their  said  trade  and  business,  at  wages  mutually  agreed 
upon  between  them,  the  Gas  Light  and  Coke  Company  and  the 
said  workmen  and  laborers,  and  that  the  said  Gas  Light  and  Coke 
Company  had  so  hired  and  employed  one  Thomas  Dilley,  as  such 
servant,  and  had  lawfully,  and  for  good  and  sufficient  cause  and 
reason  discharged  the  said  Thomas  Dilley  from  the  service  of  the 
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3aid  company.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
Jo  further  present  that  John  Bunn,  George  Ray,  Edward  Jones, 
Robert  Wilson,  Samuel  Webb,  James  Clark,  and  the  said  Thomas 
Dilley,  and  divers  other  persons  whose  names  to  the  jurors  aforesaid 
are  unknown,  well  knowing  the  premises,  and  being  evil  disposed 
persons,  and  unlawfully,  wickedly,  and  unjustly  devising,  contriving, 
and  intending  to  injure,  prejudice,  and  annoy  the  said  company,  and 
to  force  and  endeavor  to  force  the  said  company  to  make  alterations 
in  their  mode  of  conducting  and  carrying  on  their  said  trade  and 
business,  on  the  2d  day  of  December,  m  the  year  of  our  Lord  1872, 
at  the  parish  of  Woolwich,  in  the  county  of  Kent,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  imlawfuUy  did  con- 
spire, combine,  confederate,  and  agree  together  amongst  themselves, 
by  divers  imlawful  ways,  contrivances,  and  stratagems,  and  by 
divers  threats  and  menaces,  and  other  unlawful  and  wicked  means 
and  devices  to  obtain,  extort,  and  procure  of  and  from  one  George 
Careless  Trewby,  then  being  the  superintendent  of  the  Beckton 
works  of  the  said  Gbs  Light  and  Coke  Company,  and  then  being 
lawfully  authorized  to  appoint  and  discharge  the  servants  and  work- 
men of  the  said  company,  the  promise  of  him  the  said  George  Care- 
less Trewby,  contrary  to  his  own  free  will  to  take  back  and  rein- 
state in  the  service  of  the  said  company  the  said  Thomas  Dilley,  to 
the  great  damage  and  injury  of  the  said  company,  to  the  evil  exam- 
ple of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity. 

Second  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Bunn,  George  Ray, 
Edward  Jones,  Robert  Wilson,  Samuel  Webb,  James  Clark,  and 
Thomas  Dilley,  and  divers  other  persons,  whose  names  are  unknown 
to  the  jurors  aforesaid,  well  knowing  the  premises  in  the  first  count 
mentioned,  and  being  evil  disposed  persons,  and  unlawfully,  wicked- 
ly, and  unjustly  devising,  contriving,  and  intending  to  injure,  preju- 
mce,  and  annoy  the  said  Gas  Light  and  Coke  Company,  and  to 
force  and  endeavor  to  force  the  said  company  to  make  alterations  in 
their  mode  of  conducting  and  carrying  on  their  said  trade  and  busi- 
ness, afterwards,  to  wit,  on  the  day  and  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  unlawfully  did  conspire,  combine, 
confederate,  and  agree  together  amongst  themselves,  by  divers  un- 
lawful ways,  contrivances,  and  stratagems,  and  by  divers  threats 
and  menaces,  and  other  unlawful  and  wicked  means  and  devices,  to 
obtain,  procure,  and  compel  the  said  company,  contrary  to  their  own 
free  will  and  judgment,  to  reinstate  the  said  Thomas  Dilley  in  the 
service  of  the  said  company,  to  the  great  injury,  prejudice,  and  dam- 
age of  the  said  Gas  Light  and  Coke  Company,  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity. 

Third  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  before  and  at  the  time  of  committing  the 
offence  heremafter  in  this  count  mentioned,  the  said  Gas  Light  and 
Coke  Company  carried  on,  used,  and  exercised,  the  trade  and  busi- 
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ness  of  manufacturers  and  vendors  of  gas,  and  had  hired  and  em- 
ployed divers,  to  wit,  five  hundred  servants,  workmen,  and  laborers, 
to  assist  them  in  the  said  manufacture,  at  wages  mutually  agreed 
upon  between  the  said  Gas  Light  and  Coke  Company  and  the  said 
servants,  workmen,  and  laborers,  under  and  by  virtue  of  certain 
lawful  contracts  made  between  the  said  Gas  Light  and  Coke  Com- 
pany and  the  said  servants,  workmen,  and  laborers,  in  that  behalf, 
and  had  hired  and  employed  the  said  John  Bunn,  George  Ray, 
Edward  Jones,  Robert  Wilson,  Samuel  Webb,  James  Clark,  Wil- 
liam Lenz,  Edward  Penn,  Hermann  Gers,  John  Sieper,  and  divers 
other  servants,  workmen,  and  laborers  under  the  said  contracts,  and 
the  said  servants,  workmen,  and  laborers  had  severally  in  and  by 
the  said  contracts  agreed  not  to  leave  the  service  of  the  said  com- 
pany without  due  notice  of  their  intention  so  to  do  ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards, and  whilst  the  said  contracts  were  subsisting  and  in  full 
legal  force  and  effect,  to  wit,  on  the  day  and  in  the  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  tbe 
jurisdiction  of  the  said  Central  Criminal  Court,  the  said  John  Bunn, 
George  Ray,  Edward  Jones,  Robert  Wilson,  Samuel  Webb,  James 
Clark,  Thomas  Dilley,  and  divers  other  persons  whose  names  to  the 
jurors  aforesaid  are  unknown,  well  knowing  the  premises,  and  being 
evil  disposed  persons,  and  unlawfully,  wickedly,  and  unjustly  devis- 
ing, contriving,  and  intending  to  injure,  prejudice,  and  annoy  the 
said  company,  and  to  hinder  and  prevent  the  said  company  from 
carrying  on,  using,  and  exercising  their  said  trade  and  business,  un- 
lawfully did  conspire,  combine,  confederate,  and  agree  together 
amongst  themselves,  by  divers  unlawful  ways,  contrivances,  and 
stratagems,  unlawfully  to  break  the  said  contracts  respectively ;  and 
that  they,  the  said  John  Bunn,  George  Ray,  Edward  Jones,  Robert 
Wilson,  Samuel  Webb,  James  Clark,  William  Lenz,  Edward  Penn, 
Hermann  Gers,  John  Sieper,  and  the  said  other  servants,  workmen, 
and  laborers  should  depart  from  their  said  hiring  and  service,  and 
that  the  said  last-mentioned  persons  respectively  should  not  give  re- 
spectively to  the  said  company  any  notice  in  pursuance  of  the  said 
contracts  respectively  of  their  intention  so  to  depart  from  their  said 
hiring  and  employment,  to  the  great  damage  and  injury  of  the  said 
company,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Fourth  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  f lirther  present,  that  heretofore  and  at  the  time  of  commit- 
ting the  offence  hereinaifter  charged,  divers  public  companies  carried 
on,  used,  and  exercised  the  trade  and  business  of  maniifacturera  and 
vendors  of  gas,  hiring  and  employing  divers  workmen  and  laborers 
in  their  said  trade  and  business,  at  wages  mutually  agreed  upon  be- 
tween them,  the  said  companies,  and  the  said  workmen  ancf  labor- 
ers. And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore,  before,  and  at  the  time  of  committing  the 
offence  next  hereinafter  charged,  divers  public  companies,  to  wit,  the 
Gas  Light  and  Coke  Company,  the  Imperial  Gas  Company,  the  In- 


BEGIN  A  V.  BUN'N.  65 

Jependent  6as  Company,  the  Commerical  Gas  Company,  the  Surrey 
^nsumers'    Oas   Company,  the  Phoenix  Gas  Company,  and  divers 
^ther  pubKc  companies  carried  on,  used,  and  exercised  the  said  trade 
^0  business  of  manufacturers  and  vendors  of  gas  as  aforesaid,  in  di- 
^^rs  j[?arislies    and  places  within  the  jurisdiction  of  the  said  Central 
CrimuiBl  Court ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  John  Bunn,  George  Ray,  Edward 
Jones,  Robert  Wilson,  Samuel  Webb,  James  Clark,  Thomas  Dilley, 
and  divers   other  persons  whose  names  are  unknown  to  the  jurors 
aforesaid,  well  knowing  the  premises,  and  being  evil  disposed  persons 
and  anlavrEuUy,  wickedly,  and  unjustly  devising,  contriving,  and  in- 
tending to  impoverish  the  said  several  public  companies  in  this  count 
mentioned   and  divers  other  public  companies,  manufacturers,  and 
vendors  of  gas,  and  each  of  them  respectively,  on  the  day  and  in  the 
year  aforesaid,  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  unlawfully  did  conspire,  combine,  confederate,  and  agree  to- 
gether amongst  themselves,  by  divers  unlawful  ways,  contrivances, 
and  stratagems,  and  by  divers  unlawful  and  wicked  means  and  devi- 
ces, to  impoverish  in  their  said  trade  and  business  of  manufacturers 
and  vendors  of  gas  and  said  Gas  Light  and  Coke  Company,  the  said 
Imperial  Ghts  Company,  the  said  Independent  Gas  Company,  the  said 
Commercial  Gas  Company,  the  said  Surrey  Consumers'  Gas  Com- 
pany, and  the  said  Phoenix  Gas  Company,  and  divers  other  compa- 
nies respectively  then  and  there  carrying  on,  using,  and  exercising 
the  said  trade  and  business  of  manufacturers  and  vendors  of  gi\s  as 
aforesaid,  to  the  great  damage  of  the  said  Gas  Light  and  Coke  Com- 
pany, the  said  Imperial  Gas  Company,  the  said  Independent  Gas 
Company,  the  said  Commercial  Gas  Company,  the  said  Surrey  Con- 
sumers' Gas  Company,  and  the  said  Phoenix  Gas  Company,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

Fifth  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Bunn,  George  Ray,  Edward 
Jones,  Robert  Wilson,  Samuel  Webb,  James  Clark,  Thomas  Dilley, 
and  divers  other  persons  whose  names  are  unknown  to  the  jurors 
aforesaid,  well  knowing  the  premises  in  the  fourth  count  mentioned, 
and  being  evil  disposed  persons,  and  unlawfully,  wickedly,  and  un- 
justly devising,  contriving,  and  intending  to  hinder  and  prevent  the 
said  public  companies  in  the  fourth  count  mentioned,  and  each  of 
them  respectively,  from  carrying  on,  using,  and  exercising  their  said 
trade  and  business  of  manufacturers  and  vendors  of  gas,  on  the  day 
and  in  the  year  aforesaid,  within  the  jurisdiction  of  the  said  Central 
Criminal  Ck)urt,  unlawfully  did  conspire,  combine,  confederate,  and 
agree  together  amongst  themselves  by  divers  unlawful  ways,  contri- 
vances, and  stratagems,  and  by  divers  unlawful  and  wicked  means 
and  devices,  to  prevent  and  hinder  them,  the  said  Gas  Light  and  Coke 
Company,  the  said  Imperial  Gas  Company,  the  said  Independent 
Gas  Company,  the  said  Commercial  Gas  Company,  the  said  Surrey 
Consumers'  Gas  Company,  the  said  Phoenix  Gas  Company,  and  each 
of  them  respectively,  from  carrying  on,  using,  and  exercising  their 
said  trade  and  business  so  carried  on,  used,  and  exercised  as  afore- 
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said,  to  the  great  damage  of  the  said  Gas  Light  and  Coke  Company 
the  said  Imperial  Gas  Company,  the  said  Independent  Gas  Com 
pany,  the  said  Commercial   Gas  Company,  the  said  Surrey  Con- 
sumers' Gas  Company,  and  the  said  Phoenix  Gas  Company,  to  the 
evil  example  of  all  others  in  the  Uke  case  offending,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

Te.nih  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  before  and  at  the  time  of  the  commit- 
ting the  offence  hereinafter  in  this  count  mentioned,  the  said  Gas 
Light  and  Coke  Company  were  possessed  of  certain  buildings,  gas 
holders,  retorts,  machinery,  appUances,  and  materials,  for  manufac- 
turing gas  at  Beckton,  in  the  county  of  Kent,  and  within  the  juris- 
diction of  the  said  Central  Criminal  Court,  and  were  under  certain 
acts  of  parliament  legally  bound  to  supply  gas  for  the  lighting  of 
the  public  lamps  in  certain  districts  and  places  in  the  said  acts  of 
parliament  mentioned,  and  were  also  in  like  manner  bound  to  sup- 
ply all  the  liege  subjects  of  our  said  lady  the  Queen  with  gas,  within 
the  said  districts  at  all  hours  of  the  day  and  night.  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that  for  the 
purpose  of  keeping  up  a  constant  and  continuous  supply  of  gas  to  the 
said  public  lamps,  and  to  the  said  liege  subjects  of  our  said  lady  the 
Queen  it  was  necessary  to  employ  a  large  number  of  servants,  work- 
men, and  laborers,  to  wit,  five  hundred  servants,  workmen,  and  la- 
borers, to  carry  on  continuously  and  without  interruption  the  man- 
ufacture of  the  said  gas,  at  the  said  works  at  Becton,  and  that  the 
work  and  labor  of  manufacturing  gas  was  so  continuously  and  with- 
out interruption  carried  on  by  means  of  about  half  of  the  number  of 
the  said  servants,  workmen,  and  laborers  working  in  the  said  works 
by  night,  and  about  half  of  the  number  of  the  said  servants,  work- 
men, and  laborers  working  in  the  said  works  by  day.  And  the  ju- 
rors aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that  the 
said  servants,  workmen,  and  laborers  were  hired  by  the  said  com- 
pany, and  the  said  servants,  workmen,  and  laborers  entered  the 
sei-vice  of  the  said  company  upon  an  agreement  and  contract  of  ser- 
vice, that  the  said  service  should  not  be  determined  by  the  said  com- 
pany or  by  the  said  servants,  workmen,  and  laborers  respectively, 
without  a  previous  notice  of  their  intention  respectively  so  to  de- 
termine the  said  service  ;  the  object  of  the  said  agreement  and  con- 
tract of  service  being  that  there  should  be  no  interruption  in  the 
carrying  on  the  said  manufacture  of  gas  at  the  said  works,  by  reason 
of  any  of  the  said  servants,  workmen,  and  laborers  suddenly  ceas- 
ing to  perform  their  part  of  the  work  and  labor.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  previous 
to  the  2d  day  of  December,  A.  D.  1872,  the  said  continuous  manu- 
facture of  gas  had  been  and  was  being  carried  on  at  the  said  works 
as  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  on  the  said  2d  day  of  December,  A.  D.  1872, 
at  Beckton  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  John  Bunn,  George  Ray,  Edward  Jones,  Robert 
Wilson,  James  Clark,  and  Thomas  Dilley,  well-knowing  the  prem- 
ises, and  being  servants,  workmen,  and  laborers  as  aforesaid,  under 
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contracts  of  service  as  aforesaid,  anii  which  said  contracts  of  service 
with  the  said  company  as  aforesaid  had  not  been  determined  by  pre- 
vious notice  as  aforesaid,  wilfully,  designedly,  and  unlawfully  did 
conspire,  combine,  confederate,  and  agree  together,  and  with  divers 
others  whose  names  are  to  the  jurors  unknown,  themselves  to  com- 
mit a  breach  of  the  said  contract  of  service,  and  by  divers  threaten- 
ing notices,  exhortations,  persuasions,  falsehoods,  stratagems,  and  de- 
Niees  to  procure,  induce,  and  constrain  the  other  servants,  A^orkmen, 
and  laborers,  whether  working  on  the  said  works  by  night  or  by 
<iay,  against  their  own  free  will  and  good  judgment,  also  to  commit  a 
breach  of  the  said  contract  of  service  at  one  and  the  same  time  ;  that 
is  to  say,  to  refuse  to  do  the  necessary  work  and  labor  required  to 
be  done  as  aforesaid,  for  the  purpose  of  manufacturing  and  supplying 
gas  without  interruption  as  aforesaid,  and  to  leave  the  said  works  of 
the  said  company  suddenly,  simultaneously,  and  without  notice,  to 
the  great  injury  of  thtf  said  company,  and  of  the  said  liege  subjects  of 
our  lady  the  Queen,  and  of  the  said  servants,  workmen,  and  labor- 
ers of  the  said  company,  who  were  otherwise  ready  and  \villing  to 
continue  their  said  contract  of  service,  and  against  the  peace  of  our 
said  lady  the  Queen,  her  crown  and  dignity. 

The  sixth,  seventh,  eighth,  and  ninth  counts  were  for  molesting, 
intimidating,  and  forcing  William  Lenz  and  others  to  leave  the  ser- 
vice of  the  Gas  Company,  and  were  given  up  by  the  prosecution 
upon  the  suggestion  of  the  learned  judge  in  the  course  of  the  trial. 

Hardinge  Griff ard^  Q.  C.,^  Be%ley  (instructed  by  Humphrey  %  ^ 
Morgan)^  for  the  prosecution. 

Straight  ^  Humphreys^  for  Bunn  and  Dilley ;  Montague  Wil- 
Uams^  for  Ray,  Jones,  and  Wilson  (instructed  by  Shaeuy  Moscoe  ^ 
Ma%%ey'). 

Criffard^  in  opening  the  case,  cited  R,  v.  Drvitt^  Lawrence^  Ad- 
amson  and  others  (10  Cox  C.  C.  600),  and  read  the  words  of  Bram- 
well,  B.,  there  reported :  "  When  the  law  gave,  or  rather  acknowl- 
edged, a  right,  it  provided  a  punishment  or  a  remedy  for  the  violation 
of  that  right.  That  was  a  cardinal  rule,  and  an  obvious  one.  The 
old  expression  that  '  there  was  no  wrong  without  a  remedy,'  might 
also  be  interpreted  to  mean  that  there  was  also  no  right  without  a 
remedy.  Sometimes  the  remedy  was  by  a  criminal  proceeding, 
sometimes  by  a  civil  action,  sometimes  by  both.  Having  made  those 
general  remarks,  he  would  make  another,  which  was  also  familiar  to 
all  Englishmen,  namely,  that  there  was  no  right  in  this  country  un- 
der our  laws  so  sacred  as  the  right  of  personal  liberty.  No  right  of 
property  or  capital,  about  which  there  had  been  so  much  declama- 
tion, was  so  sacred  or  so  carefully  guarded  by  the  law  of  this  land 
as  that  of  personal  liberty.  They  were  quite  aware  of  the  pains 
taken  by  the  common  law,  by  the  writ,  as  it  was  called,  of  habeas 
corpus^  and  supplemented  by  statute,  to  secure  to  every  man  his 
personal  freedom  ;  that  he  should  not  be  put  in  prison  without  law- 
ful cause,  and  that  if  he  was,  he  should  be  brought  before  a  compe- 
tent magistrate  within  a  given  time,  and  be  set  at  liberty  or  undergo 
punishment.  But  that  liberty  was  not  liberty  of  the  body  only.  It 
was  also  a  liberty  of  the  mind  and  will ;  and  the  liberty  of  a  man's 
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mind  and  will,  to  say  how  he  should  bestow  himself  and  his  means, 
his  talents,  and  his  industry,  was  as  much  a  subject  of  the  law's  pro- 
tection as  was  that  of  his  body.  Generally  speaking,  the  way  in 
which  people  had  endeavored  to  control  the  operation  of  the  minds 
of  men  was  by  putting  restraints  on  their  bodies,  and  therefore  we 
had  not  so  many  instances  in  which  the  liberty  of  the  mind  was  vin- 
dicated as  was  that  of  the  body.  Still,  if  any  set  of  men  agreed 
among  themselves  to  coerce  that  liberty  of  mind  and  thought  by 
compulsion  and  restraint,  they  would  be  guilty  of  a  criminal  offence, 
namely,  that  of  conspiring  against  the  liberty  of  mind  and  freedom 
of  will  of  those  towards  whom  they  so  conducted  themselves."  He 
also  cited  R.  v.  Duffield  (5  Cox  C.  C.  406),  and  read  the  words  of 
Erie,  C.  J. :  "  The  indictment  charges  in  one  class  of  the  counts, 
and  that  to  which  I  think  your  attention  should  be  most  prominently 
directed,  that  they  conspired  to  obstruct  Mr.  Perry  in  the  carrying 
out  of  his  business,  by  persuading  and  inducilig  workmen,  that  had 
been  hired  by  him,  to  leave  his  service,  in  order  to  force  him  to 
change  the  mode  of  carrying  on  his  business.  There  are  no  threats 
or  intimidations  supposed  to  have  been  used  towards  the  workmen, 
but  there  is  a  class  of  counts  founded  upon  that,  and  I  take  it  to  be 
perfectly  clear  in  point  of  law,  and  I  lay  it  down  to  you  for  the  pur- 
pose of  your  verdict,  that  if  that  class  of  counts  is  made  out  you 
will  find  the  defendants  guilty  upon  that  class  of  coimts,  that  they 
conspired  to  obstruct  Mr.  Perry  by  persuading  his  workmen  to  leave 
him." 

The  following  is  an  epitome  of  the  evidence  then  given  for  the 
Crown :  — 

George  Careless  Trewby  (examined  by  Besley^^  said:  I  am  the 
superintendent  of  the  Gas  Light  and  Coke  Company  at  Beckton 
Station.  It  is  our  largest  place  for  the  manufacture  of  gas.  We 
supply  the  whole  of  the  city  with  gas,  and  part  of  the  West  End. 
The  storage  of  gas  at  Beckton  is  limited.  It  is  therefore  necessary 
the  manufacture  should  go  on  night  and  day.  For  that  purpose  we 
employ  about  five  hundred  workmen,  and  divide  them  into  two 
gangs.  They  are  employed  in  the  retort  houses  where  the  fires  are 
attended  to.  The  night  gang  go  to  work  about  six  o'clock  in  the 
evening  and  work  till  half-past  five  the  following  morning.  They 
are  at  actual  work  about  five  hours.  The  day  gang  go  on  some  at 
six,  some  at  half-past,  and  others  at  seven,  for  the  different  pro- 
cesses. With  some  of  the  work  people  I  had  written  and  signed 
contracts.  Those  that  had  not  contracts  were  under  an  engagement 
for  a  week's  notice.  An  advertisement  was  posted  up  to  that  effect 
at  the  pay  office.  A  matter  was  reported  to  me  about  the  22d  of 
November  with  respect  to  Dilley.  He  was  then  a  servant.  I  gave 
directions  for  his  discharge.  I  heard  nothing  further  until  the  2d  of 
December.  Collier,  a  foreman  on  the  works,  came  to  me.  It  was 
a  quarter  to  seven  in  the  morning.  In  consequence  of  what  he  told 
me  I  went  to  one  of  the  retort  houses.  I  there  saw  the  night  and 
day  gangs.  In  the  ordinary  course  of  things,  the  night  gang  should 
have  left  at  six  o'clock.  Before  the  men  commence  work  they 
change  their  clothes.     None  of  the  day  gang  had  changed  their 


EEGINA  r.  BUNN.  59 

clothes.  When  I  got  there  I  asked  the  men  what  they  wanted  to 
see  me  about.  I  noticed  Jones  and  Wilson,  two  of  the  defendants, 
standing  dose  to  me.  I  also  noticed  Webb.  The  men  said  they 
wanted  to  see  me  about  Dilley's  case.  Webb  was  the  first  spokes- 
man ;  and  I  called  for  the  day  gang  because  it  was  their  duty  to 
have  gone  to  work.  Jones  said  they  were  all  there.  I  said,  "  Why 
don't  you  go  to  your  work  ?  "  He  said,  "  We  have  decided  not  to 
go  until  Dilley  is  reinstated."  Wilson  spoke  to  the  same  effect. 
Webb  spoke  also  in  the  same  strain.  As  he  belonged  to  the  night 
gang  he  should  have  left  the  works.  I  then  said,  ^'  It  is  past  the 
time  the  whole  of  you  should  have  gone  to  your  work ;  the  company 
have  always  behaved  liberally  towards  you  ;  they  have  conceded  all 
you  have  asked  from  time  to  time.  I  call  on  all  those  who  are  well 
disposed  to  them  to  go  to  their  work."  Not  a  man  separated  from 
the  rest.  I  said  both  to  Jones  and  Wilson,  "  Am  I  to  understand 
that  you  refuse  to  go  on  with  your  work  until  Dilley  is  reinstated  ?  " 
They  said,  "  Yes."  They  said,  "  Dilley's  and  the  Fulham  question 
had  been  put  into  one."  I  said,  '*  I  had  nothing  to  do  with  affairs 
at  Fulham  ; "  and  I  then  left  them. 

By  Brett,  J.  I  spoke  loud  enough  for  all  the  men  to  hear. 
They  did  not  move. 

Examination  continued.  I  said  I  should  leave  them  for  a  short 
time  for  consideration.  I  remained  away  ten  minutes.  I  then  went 
back.  There  was  something  said  about  the  men  acting  imder  their 
delegates.  I  asked  for  Bunn  and  Ray.  I  said  to  them,  ^^  Am  I  to 
understand  that  you  refuse  to  go  on  with  your  work  imtil  Dilley  is 
reinstated  ? "  'They  said,  "  Yes."  I  said,  "  You  are  acting  ille- 
gally ;  some  are  under  a  monthly  and  some  under  a  weekly  agree- 
ment, and  you  can't  leave  without  giving  proper  notice."  I  said,  "  I 
will  give  you  ten  minutes  more  to  consider."  Jones  said,  "  We  have 
made  up  our  minds."  I  then  went  away,  and  returned  in  about  ten 
minutes.     They  then  said  they  were  of  the  same  opinion. 

By  Bebtt,  J.  Jones,  Bunn,  and  Ray  were  there,  I  won't  be  sure 
as  to  Wilson ;  Webb  was  there  also.  Jones  said  the  men  were  of 
the  same  opinion.  I  said,  "  Very  well,  then ;  I  will  reinstate  Dil- 
ley, but  I  do  so  under  protest ;  now  go  on  with  your  work."  Webb 
said,  "  They  don't  understand  what  you  mean  by  protest."  I  said, 
"  Do  you  ?  "  He  said,  "  Yes."  I  said,  "  Perhaps  you  will  explain 
it  to  them."  He  said,  "The  governor  means  to  punish  you."  He 
said,  "  Will  you  withdraw  that  word  ?  "  I  said,  "  How  can  I  ?  You 
insist  on  Dilley's  being  reinstated,  and  I  reinstate  him,  but  under 
protest."  Webb  said,  **  We  may  as  well  tell  you  we  can't  go  on 
with  our  work  until  the  men  at  Fulham  are  let  in."  I  said,  "  That 
is  a  matter  with  which  I  have  nothing  to  do."  The  men  said, 
"  They  could  not  go  to  work  until  they  had  received  orders  from 
their  delegate  meeting ; "  that  was  said  by  Webb.  The  night  and 
day  hands  walked  off  in  a  body.  I  saw  Dilley  there  at  the  time. 
These  four  men  belonged  to  the  day  gang.  Dilley  had  been  dis- 
diarged.  I  noticed  a  placard  on  the  lobby  door.  Some  of  the  men 
would  have  to  go  there  to  change  their  clothes.  We  have  four  lob- 
bies.    This  was  where  the  meeting  took  place  with  the  men. 
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Besley.     We  propose  to  read  the  placard. 

M.  Jrilliams  oojected.  There  is  nothing  to  show  that  these  men 
ever  saw  it  or  that  they  could  read  or  write. 

Examination  continiied.    I  signed  on  behalf  of  the  company,  these 
four  agreements  (produced).     I  find  the  signatures  of  three  of  the 
defendants  there,  Bunn,  Ray,  and  Jones. 
Williams,     It  does  not  bring  it  any  closer. 

Brett,  J.  It  gets  rid  of  the  one  point, — if  a  man  can  write  he 
can  also  read. 

Williams,     I  submit  there  is  still  the  other  point. 

Brett,  J.     Have  you  any  objection  ? 

Straight.  The  only  objection  is,  that  knowledge  must  be  brought 
home  to  the  defendants  if  they  are  to  be  criminally  responsible. 

Oiffard, .  I  submit  it  is  evidence ;  it  was  a  direction  to  the  men 
to  do  something. 

Brett,  J.  That  is  assuming  what  is  in  it.  How  do  you  charge 
these  men  ?  Is  it  a  charge  of  conspiracy  between  these  men  and 
others  to  the  jurors  unknown  ? 

Qiffard,     Yes.     It  does  not  require  that  the  particular   thing 
should  have  been  done  by  ahy  one  of  these  men. 

Brett,  J.  What  do  you  say,  Mr.  Straight,  to  the  rule  that  in 
indictments  for  conspiracy,  if  evidence  is  given  of  a  conspiracy 
affecting  the  defendants,  then  everything  done  by  any  party  to  that 
conspiracv  is  evidence  against  them  ? 

Straight,  But  there  must  be  evidence  to  show  that  the  act  was 
done  by  some  party  to  the  conspiracy. 

Brett,  J.  Is  mere  not  that  evidence  ?  Is  there  no  evidence  to 
show  this  was  put  up  by  some  of  the  gang  of  workmen  ? 

Straight.     I  should  venture  to  say  there  is  no  evidence. 

Brett,  J.     Who  else  could  have  put  it  up  ? 

Straight.     That  I  am  not  called  on  to  answer. 

Brett,  J.  If  you  can't  suggest  any  one  else,  it  is  obvious  it 
must  be  some  of  them. 

Straight.    It  may  be  a  stranger  put  them  up. 

Brett,  J.  That  is  an  answer  to  the  evidence,  but  is  it  not  more 
probable  that  the  work  people  were  all  acting  together  ?  I  admit 
the  evidence  on  the  grounds  I  have  stated,  namely,  that  there  is 
evidence  of  a  conspiracy. 

The  notice  was  put  in  and  read,  and  was  as  follows :  — 

"  Notice.  — All  men  that  belong  to  the  Society  of  Beckton  Station, 
working  to-night,  are  bound  to  answer  to  their  names  at  six  o'clock 
A.  M.,  this  morning,  Dec.  2d,  1872 ;  by  order  of  the  General  Coun- 
cil. Those  absenting  themselves  after  this  notice  must  abide  by  the 
consequences." 

Examination  continued.  That  was  no  notice  of  mine.  My  at- 
tention was  drawn  to  it  that  morning. 

Cross-examination.  This  is  a  monthly  agreement  (agreement 
handed  in  and  read  as  follows)  :  — 

BECKTON  STATION. 

Am  aobbbmbnt  made  this  14th  daj  of  November,  1871,  between  (t/ofeer),  of 

the  one  part,  and  The  Gas  Light  and  Coke  Company,  bj  G.  C.  Trewbj,  their 
ni^nt  of  the  other  part,  as  follows : 
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The  said  company  ap^ee  to  take  the  said  into  their  employment,  at  his 

reqaest,  upon  the  foUowmf  tenns  and  conditions : 

1.  The  said  shidl  continue  in  the  service  of  the  companj  for  one  calendar 
month,  to  be  reckoned  from  tiie  day  of  the  date  hereof,  and  after  the  expiration  thereof 
foi  such  further  period  nntil  the  service  shall  be  put  an  end  to  bj  either  of  the  parties 
hereto  giving  to  the  other  one  calendar  month's  previous  notice  in  writing  of  sncn  their 
intention. 

2.  The  said  shall  observe  and  conform  to  all  the  rules  and  regulations  of  the 
company,  which  from  time  to  time  are  posted  on  the  premises  of  the  company  for  the 
information  of  the  persons  in  their  employ. 

3.  The  said  shall  iaithfully  work  for  and  serve  the  company  to  the  best  of  his 
skill  and  power  wherever  his  services  be  required,  and  in  whicnever  of  the  following 
clanes  or  capacities  the  company  may  from  time  to  time  reauire,  and  at  the  rate  of  pay 
or  wages  specified  for  each  class  and  description  of  work  at  the  foot  hereof,  or  such  otner 
piece  work  as  shall  be  from  time  to  time  mutually  agreed  on. 

4.  If  the  said  shall  leave  his  employment,  or  absent  himself  from  his  work, 
without  giving  the  aforesaid  previous  notice,  all  pay  which  may  then  be  due  to  him  shall 
be  absolutely  forfeited  to  the  company. 

5.  The  company  shall  be  at  liberty  to  discharge  him  at  any  time  without  previous 
notice ;  but  in  that  case  (unless  in  the  cases  after  mentioned)  he  shall  be  entitled  to  one 
month's  pay,  at  the  same  rate  as  shall  have  been  paid  to  him  immediately  previous  to  such 
discharge;  but  if  his  discharge  shall  be  on  account  of  drunkenness,  neglect  of  work,  or 
other  misconduct,  he  shall  not  be  entitled  to  receive  more  than  the  amount  of  wages 
which  may  be  due  to  him  up  to  the  time  of  his  dismissal. 

6.  It  is  lastly  mutually  declared,  that  nothing  herein  contained  shall  be  construed  to 
exempt  the  said  from  being  liable  to  the  laws  now  or  hereafter  in  force  for  the 
regulations  of  masters  and  servants. 

As  witness  the  hands  of  the  said  parties :  G.  C.  Trbwbt. 

Witness,  W.  Collisk. 
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The  men  had  to  dischaxge  the  duties  included  in  that  agreement. 
These  agreements  have  been  in  use  since  1871.  In  1871,  Bunn  was 
employed  in  the  retort  house.  He  would  be  a  stoker.  Laborers 
would  be  liable  to  stoker  work  if  they  could  do  it.  It  was  the  prac- 
tice at  the  works  to  a  certain  extent.  Dilley  was  in  the  service  about 
eighteen  months.  All  that  I  have  told  you  about  took  place  on  the 
2d  of  December.  The  whole  affair  took  about  three  quarters  of  an 
hour.  There  were  no  threats  used.  I  reinstated  Dilley  because  I 
was  anxious  to  get  the  work  done.  Dilley  was  what  is  called  a  pipe 
jumper.  It  is  mcluded  in  the  third  class  pay.  He  would  have 
been  liable  for  other  work.  Pipe  jumping  is  keeping  the  ascension 
pipe  from  the  retorts  clear.  The  rates  of  wages  have  been  altered 
since  the  agreement.  Dilley  would  work  day  or  night,  according 
to  the  gang  in  which  he  was.  The  men  are  paid  on  the  increased 
rate. 
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Brett,  J.     I  trust  these  questions  are  material. 

Straight.  I  am  putting  these  questions  because,  so  far  as  I  can 
gather  from  the  indictment,  they  allege  there  were  contracts  be 
tween  the  men  at  the  bar  and  the  gas  company,  which  would  bring 
them  under  the  terms  of  the  Master  and  Servant  Act,  and  what  I 
am  going  to  submit  to  you  is  that  these  persons  do  not  come  within 
the  terms  of  that  act  of  parliament. 

Cross-examination  continued.  A  person  who  had  signed  these 
agreements  was  never  dismissed  for  the  day.  I  am  aware  Dilley 
left  his  employment  on  the  31st  of  November.  The  men  wear  dif- 
ferent clothes  at  their  work.  They  left  them  at  the  works  in  their 
lockers.     Each  man  has  a  locker. 

CrosB-examinMion  hy  Mr.  Williams.  Ray,  I  believe,  was  a  pipe 
jumper ;  Jones  was  a  second  class ;  Wilson,  he  was  either  first  or 
second  class.     It  appears  Wilson  cannot  vrrite. 

Brett,  J.     Wilson's  agreement  is  signed  with  a  mark. 

Williams.     Yes,  my  lord. 

Cross-eoMimination  continued.  These  agreements  were  read  to 
the  men  by  Collier,  the  foreman.  When  I  first  went  to  the  men 
about  five  hundred  were  assembled.  I  addressed  them  as  a  body. 
I  heard  no  bad  language  or  threats. 

William  Collier  said.  I  am  foreman  to  the  carbonizing  depart- 
ment of  the  Beckton  Gas  Works.  I  was  witness  to  the  signature 
of  those  four  men.     Wilson  is  a  marksman. 

Cross-examined.  The  men  had  the  opportunity  of  reading  the 
agreements  over.  I  cannot  say  the  agreement  was  read  over  to 
these  individual  men. 

Samuel  Leonard.  I  was  foreman  of  stokers.  On  the  morning  of 
December  2d,  when  I  got  to  the  works,  I  found  a  great  number  of 
men  there.  They  were  standing  by  the  retort  house.  In  conse- 
quence of  some  observations,  I  went  and  fetched  Mr.  Trewby,  the 
manager.  On  the  22d  of  November  I  ordered  Dilley  to  do  some 
work.  He  refused  to  do  it.  He  said,  "  It  is  against  the  rules  of 
my  Society." 

Cross-examined.  I  have  known  Dilley  since  he  has  been  in  the 
service.  He  always  before  discharged  his  duty  properly.  He  was 
a  hard  working  man.  He  had  left  on  the  2d  December.  He  had 
been  doing  different  work,  not  always  the  same.  Bunn  was  under 
my  control.  Dilley  told  me  he  came  fi-om  the  Imperial  Gas  Com- 
pany at  Battle  Bridge.     Bunn  was  a  good  workman. 

Thomas  Taylor.  I  was  in  the  service  of  the  Gas  Company.  I 
was  a  member  of  the  Amalgamated  Gas  Stoker's  Society.  Dillej- 
represents  the  place  where  he  is  employed  at  that  Society.  Jones 
was  also  a  delegate.  Wilson  was  substituted  in  his  place  in  conse- 
quence of  some  discussion  between  the  men.  I  struck  with  the  rest 
of  the  men.  Until  I  got  there  that  morning  I  had  no  intention  of 
striking. 

Cross-examined.  I  was  cross-examined  before  the  magistrates. 
The  Society  of  which  I  speak  has  been  in  existence  some  four  or  five 
months. 

Re-examined.   When  we  left  the  works  we  went  to  a  public  house 
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m  the  Barking  Road.  We  expected  to  be  sent  for  by  Mr.  Trewby 
fco  go  to  work  again. 

To  Straight.  Bonn  was  not  a  delegate.  Dilley  had  been  one, 
but  I  can't  say  whether  he  was  after  his  discharge. 

To  Bbbtt,  J.  The  delegates  are  elected  by  the  workmen  at  the 
works.     They  attend  the  meetings  of  the  Society. 

Thomas  Roffey.  I  was  employed  at  the  gas  works,  and  was  a 
member  of  the  Amalgamated  Gas  Stoker's  Society.  I  was  com- 
pelled to  be  a  member  by  the  workmen.  On  the  2d  of  December, 
when  I  was  at  work,  I  saw  the  defendants  there.  Dilley  told  me  if 
I  did  not  go  with  the  men  I  should  be  spotted.  I  had  no  intention 
of  leaving  the  works.  I  went  with  the  mob  to  Barking.  I  heard 
something  said  about  telegrams  there.  The  telegram  was  to  come 
from  London. 

Edward  Penn.  I  was  in  the  employ  of  the  Gas  Company  at 
Beckton.  I  went  as  usual  to  my  work  on  the  2d  of  December.  I 
saw  Dilley  there.  I  told  him  I  was  going  to  work.  He  told  me  to 
put  my  clothes  on,  or  else  put  up  with  the  consequences. 

Cross-examined.  I  was  examined  at  Woolwich  before  a  ma^s- 
trate. 

Frederick  Byes.  I  am  a  gas  stoker.  I  went  to  work  on  the  2d 
of  December.  I  saw  Bunn  there.  He  said  there  was  no  work  to- 
day. I  went  to  Barking.  I  saw  Jones  and  Ray  there.  I  had  no 
idea  of  any  strike  until  I  got  to  the  works. 

Cross -examined.    I  am  a  member  of  the  Union. 

William  Lenz.  I  am  a  German,  and  was  working  at  Beckton 
Gas  Works.  I  was  on  the  day  gang.  I  was  told  by  Dilley  to  go 
to  the  meeting  with  the  others.  I  said  that  is  nothing  to  L  with 
me.     Dilley  said,  "  Bloody  German." 

John  Sieper,  I  was  in  the  employ  of  the  Qz&  Company.  On  the 
morning  of  the  2d  of  December  I  went  to  my  work.  I  was  told  to 
go  to  the  meeting.     I  was  frightened  to  go  to  work. 

Cross-examined.  I  was  a  stoker.  All  that  Dilley  said  to  me  was, 
"  Go  to  the  meeting." 

Frederick  Alexander  McMeun.  I  am  sub-engineer  to  the  Im- 
perial Gas  Light  and  Coke  Company  at  their  station  at  Fulham.  On 
the  28th  of  November  there  was  a  man  discharged,  in  consequence 
of  which  there  was  a  strike. 

Straight  directed  his  Lordship's  attention,  first,  to  the  form  of  the 
indictment,  and,  secondly,  whether  there  was  sufficient  evidence  to 
bring  the  defendants  or  any  of  them  within  the  terms  of  any  of  its 
ten  counts,  in  which  the  offences  charged  were  more  or  less  varied. 
It  must  be  assumed  that  a  combination  between  workmen  for  the 
purpose  of  raising  their  wages  was,  both  before,  and  at  the  time  of, 
the  passing  of  the  Master  and  Servants'  Act,  in  1867,  perfectly  legal, 
that  act  only  extending  the  operation  of  a  variety  of  statutes,  com- 
mencing with  the  20  Geo.  2,  c.  119  ;  all  these  earlier  acts  rendered 
certain  persons  therein  specified  capable  of  entering  into  contracts  to 
which  certain  penalties  and  liabilities  were  attached,  and  which  obli- 
gations were  not  incidental  to  the  ordinary  contract  of  hiring  between 
master  and  servant.     The  relation  between  masters  and  servants. 
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prior  to  the  Act  of  1871,  the  Trades  Union  Act,  and  the  Criminal 
Law  Amendment  Act,  has  never  yet  been  defined  by  statute.  The 
present  indictment,  which  is  one  at  common  law,  charges  in  its  first 
two  counts  a  combination  and  conspiracy  on  the  part  of  the  several 
defendants,  with  an  intent  on  their  part  to  injure,  annoy,  and  pre- 
judice, and  to  force  and  endeavor  to  force  the  Gas  Company  to 
make  alterations  in  their  mode  of  conducting  and  carrying  on  their 
trade  and  business  by  divers  unlawful  ways,  contrivances,  and  strat- 
agems, and  by  divers  threats  and  menaces  to  obtain,  extort,  and 
procure  from  Geoi^e  Trewby  a  promise  contrary  to  his  (Trewby's) 
own  free  will,  that  he  would  restore  Dilley.  Since,  however,  the 
well  known  case  of  the  tailors  tried  by  Mr.  Baron  Bramwell  (^Reg. 
V.  Druitt  and  others^  10  Cox  C.  C.  600),  where  existing  law  was 
correctly  expounded,  viz.,  in  1871,  which  may  be  almost  said  to  go 
together,  the  Trader  Union  Act,  and  the  Criminal  Law  Amendment 
Act,  have  been  passed,  by  which  the  Legislature,  having  regard  to 
the  relations  subsisting  between  masters  and  men,  has  created  cer- 
tain criminal  offences.  This  would  seem  to  abrogate  any  common 
law  right  to  create  offences  which  may,  and  probably  must,  at  the 
time  these  statutes  were  passed,  have  been  in  the  contemplation  of 
the  Legislature.  The  34  &  35  Vict.  c.  31,  s.  2,  says,  '*  The  pur- 
poses of  any  Trade  Union  shall  not,  by  reason  merely  that  they  are 
in  restraint  of  trade,  be  deemed  to  be  unlawful,  so  as  to  render  any 
member  of  such  Trade  Union  liable  to  a  criminal  prosecution  for 
conspiracy  or  otherwise."  And  sect.  3  says,  "  The  purposes  of  any 
Trade  Union  shall  not  by  reason  merely  that  they  are  in  restraint 
of  trade  be  unlawful  so  as  to  render  void  or  voidable  any  agreement 
or  trust."  The  act  of  parliament  was  passed  mainly  in  conse- 
quence of  the  case  of  Farrar  v.  tJlosej  in  the  Queen's  Bench,  where 
the  judges  differed  ;  the  Lord  Chief  Justice  and  Mr.  Justice  Mellor 
holding  one  view,  and  Mr.  Justice  Hannen  and  Mr.  Justice  Hayes 
an  opposite  one,  and  on  account  of  complaints  made  that  Trades 
Unions  legitimately  formed  for  the  legitimate  purpose  of  promoting 
the  fair  interests  of  their  trade  were  not  capable  of  prosecuting  per- 
sons who  embezzled  their  funds.  By  that  act,  the  old  doctrine  that 
combinations  between  workmen  in  restraint  of  trade  were  illegal, 
was  abolished,  and  it  was  enacted  that  Trades  Unions  and  Societies 
of  workmen  for  the  purpose  of  doing  something  that  might  restrain 
trade  might  be  formed  without  being  illegal.  The  definition  in  the 
Trades'  Union  Act  of  what  was  to  be  a  Irade  Union  is  as  follows : 
"  The  term  Trade  Union  means  such  combination,  whether  tempo- 
rary or  permanent,  for  regulating  the  relations  between  workmen 
and  masters,  or  between  workman  and  workman,  or  between  mas- 
ters and  masters;  or  for  imposing  restrictive  conditions  upon  the 
conduct  of  any  trade  or  business  as  would,  if  this  act  had  not 
passed,  have  been  deemed  to  have  been  an  unlawful  combination  by 
reason  of  any  one  or  more  of  those  purposes  being  in  restraint  of 
trade,  provided  that  this  act  shall  not  affect  "  1.  Any  agreement 
between  partners  as  to  their  own  business ;  2.  Any  agi'eement  be- 
tween an  employer  and  those  employed  by  him  as  to  such  employ- 
ment ;  3.  Any  agreement  in  consideration  of  the  sale  of  the  good 
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will  of  a  business,  or  of  instruction  in  a©y  profession,  trade,  or  hand- 
icraft."    Therefore,  since  the   act  has  oeen  passed,  it  is  perfectly 
legitimate  for  a  body  of  men  to  form  such  a  combination,  although 
the  object  of  their  associating  together  may  be  to  do  something  that 
will  result  in  the  restraint  of  trade.     The  34  &  35  Vict.  c.   32 
(Criminal  Law  Amendment  Act),  the  object  of  passing  which  was 
that  when  the  Legislature  was  permitting  a  combination  of  the  char- 
acter and  description  such  as  that  which  is  mentioned  in  the  Trades' 
Union  Act,  it  was  necessary  that  every  precaution  should  be  thrown 
round  the  persons  engaged  in  those  combinations,  in  order  to  pro- 
tect  the  members  of  those  combinations  on  the  one  hand  and  the 
masters  on  the  other,  plainly  and  distinctly  shows  what  the  offences 
are  of  which  these  persons  could  be  guilty.     Under  these  circum- 
stances, the  Legislature  in  1871   has  taken   a  review  of  all  the 
offences  that  would  be  likely  to  be  committed  in  reference  to  these 
combinations,  and  by  the   act  of  parliament  then  passed  we  are 
bound.     If  a  conspiracy  can  be  a  conspiracy  that  is  indictable  at  all, 
it  must  be  a  conspiracy  to  do  something  in  reference  to  this  partic- 
ular act  of  parliament,  and  must  be  guided  by  evidence   such  as 
would  be  required  upon  this  particular  act  of  parliament.     In  the 
1st  section  of  the  act,  which  is  somewhat  difficult  of  construction,  it 
says,  "  Any  person  who  shall  do  any  one  or  more  of  the  following 
acts,  that  is  to  say :  (1)  Use  violence  to*  any  person.     (2)  Threaten 
or  intimidate  any  person  in  such  a  manner  as  would  justify  a  justice 
of  the  peace,  upon  complaint  made  to  him  to  bind  over  the  person, 
80  threatening  or  intimidating,  to  keep  the  peace.     ^3)  Molest  or 
obstruct  any  person  in  the  manner  defined  by  this  section."     There- 
fore, passing  over  the  first  two  heads,  which  have  no  reference  to 
the  present  case  (as  they  do  not  seem  to  operate  at  all),  the  ques- 
tion is  —  if  this  statute  has  created  the  offences  by  workmen  against 
liieir  masters,  and  no  offences,  other  than  defined  by  the  statute,  can 
be  charged  against  them,  is  there  any  evidence  here  to  show  a  mo- 
lestation, or  obstruction,  or  a  conspiracy  to  molest  or  obstruct,  in 
the  terms,  and  according  to  the  meaning,  of  this  act  of  parliament  ? 
It  must  be  borne  in  mind  that  such  must  always  be  done  with  a 
view  to  cause  the  person,  who  is  a  master,  to  dismiss  or  cease  to 
employ  any  workman,  or  being  a  workman,  to  quit  any  employment, 
**or  return  work  before  it  is  finished  ; "  "  being  a  master,  not  to  offer, 
or  being  a  workman,  not  to  accept  any  employment  or  work ;  being 
a  master  or  workman,  to  belong  or  not  to  belong  to  any  temporary 
or  permanent  association  or  combination  ;  being  a  master  or  work- 
man, to  pay  any  fine  or  penalty  imposed  by  any  association  or  com- 
bination ;  being  a  master,  to  alter  the  mode  of  carrying  on  his  busi- 
ness or  the  number  or  description  of  persons  employed  by  him." 
The  section  goes  on  to  say  that  a  person  so  offending  shall  be  liable 
to  imprisonment  with  hard  labor  for  any  term  not  exceeding  three 
months.     But  this  is,  if  he  shall  molest  or  obstruct  any  master,  for 
example,  or  any  man,  for  the  purpose  of  coercing  him  to  do  any  of 
the  things  mentioned.     Then  it  goes  on  to  say,  "  A  person  for  the 
purposes  of  this  act  shall  be  deemed  to  molest  or  obstruct  another 
person  in  any  of  the  following  cases,  that  is  to  say :  if  he  persistently 
VOL.  I.  6 
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follow  such  persons  about  frem  place  to  place  ;  if  he  hide  any  tools, 
clothes,  or  other  property  owned  or  used  by  such  person,  or  deprive 
him  of  or  hinder  him  in  the  use  thereof ;  if  he  watch  or  beset  the 
house  or  place  where  such  person  resides  or  works,  or  carries  on 
business  or  happens  to  be,  or  the  approach  to  such  house  or  place, 
or  if  with  two  or  more  other  persons  he  follows  such  person  in  a  dis- 
orderly manner  in  or  through  any  street  or  road."  The  "  molest- 
ing or  obstructing  "  must  partake,  as  far  as  the  facts  in  support  are 
concerned,  of  the  three  matters  I  have  mentioned.  Then  the  act 
goes  on  to  say,  that  nothing  in  this  section  shall  prevent  any  person 
from  being  hable  under  any  other  act  or  otherwise  to  any  higher 
punishment  than  is  provided  by  this  section,  so  that  no  person  be 

Eunished  twice  for  the  same  offence,  provided  that  no  person  shall 
e  liable  to  any  punishment  for  doing  or  conspiring  to  do  any  act, 
on  the  ground  that  such  act  restrains  or  tends  to  restrain  the  free 
course  or  trade,  unless  that  act  is  one  of  the  acts  herein  before  speci- 
fied in  this  section,  and  is  done  with  the  object  of  coercing  as  before 
mentioned.     It  is  clear,  therefore,  that  in  1871  the  Legislature  was 
passing  a  statute  regulating  all  the  relations  between  masters  and 
servants  ;  and  by  those  provisions  they  practically  say  that  there 
shall  be  no  other  offence  as  between  master  and  servant  but  the 
offences  detailed  in  the  preceding  part  of  this  section.      [Bbbtt, 
J.      Does  it ;  where  does  it  say  that  ?]      The  words  I  have  just 
read  bear  that  construction.     [Beett,  J.     What  is  the   rule   of 
construction  as  applicable  to  the  present  case  ?     If  these  statutes 
create  an  offence,  then  in  order  to  make  out  the  offence  you  must 
bring  it  within  the  statute.     But  if  there  were  offences  at  common 
law,  are  those  offences  done  away  with  by  these  statutes  ?     Unless 
you  can  find  words  that  say  that  the  only  offences  shall  be  those 
within   these  statutes,   that  would   not  be  so,  would  it  ?  ]      The 
words  are  "  unless  such  act  is  one  of  the  acts  hereinbefore  specified." 
If  it  was  not  intended  to  do  away  with  all  conspiracies  by  servants 
against  their  masters,  and  vice  versa^  except  those  mentioned  in  the 
act,  it  puts  both  the  workman  and  the  master  in  a  worse  position 
than  he  was  before  this  act  of  parliament  passed,  because  the  act 
was  specially  passed  to  ascertain  and  define  the  criminal  responsi- 
bilities as  between  master  and  servant.     I  contend  that  it  destroys 
all  preceding  or  hitherto  existing  offences ;  in  other  words,  it  con- 
solidates the  whole  law  as  it  shall  and  ought  to  exist.     [Brett, 
J.     You  must  put  your  proposition  in  terms,  that  all  conspiracies 
between  servants  as  against  their  masters  with  regard  to  those  re- 
lations,  or  all  conspiracies   by  masters  as  against  their  servants, 
which  were  illegal  before  are  legal  now,  unless  they  are  forbidden 
by  that  statute.  J     That,  my  lord,  is  exactly  the  position  I  am  con- 
tending for  and  take  up.     Referring  to  the  particular  form  of  the 
indictment,  I  say  that  the  counts  are  bad,  as  tney  ought  to  have  the 
relation  of  an  offence,  and  ought  to  have  followed  the  terras  of  the 
act  of  parliament.      [Brett,  J.      You  are  applying  to  quash  the 
indictment.     To  do  so  you  must  make  out  two  propositions  :   firsts 
that  the  counts  are  bad ;  and  secondly,  if  they  are,  that  this  is  the  right 
time  to  quash  them.]     I  may  at  any  time  take  objection  to   the 
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fonn  of  the  indictment.  There  is  the  further  proposition,  that  in 
respect  to  8ome  of  the  counts  there' is  no  evidence  to  go  to  the  jury. 
I  refer  to  the  first  count,  and  to  the  second,  which  practically  re- 
peats it:  (read  first  and  second  counts.)  [Brett,  J.  First  of 
all,  what  do  you  say  as  to  whether  this  is  a  good  conspiracy  (if  it  i» 
made  out,  of  course),  at  common  law  before  the  statute  r]  I  am 
inclined  to  think  it  was  prior  to  the  statute,  as  it  would  be  an  un- 
lawful combination  between  these  parties,  by  threats  and  menaces, 
to  induce  some  person,  who  was  in  a  position  to  do  a  certain  thing, 
to  do  that  certain  thing.  [Brett,  J.  Not  merely  on  the  ground 
that  it  was  in  restraint  of  trade,  because  it  might  be  without  threats 
and  menaces  —  not  merely  on  that  ground,  but  because  it  is  an  at* 
tempt  to  interfere  with  the  liberty  of  the  man's  will  in  the  conduct 
of  hia  trade,  by  menad^  and  threats.  These  grounds  are  not 
touched  by  the  Trades'  Union  Act.  Let  us  see  whether  such  a  con- 
roinu^,-  good  at  common  law,  is  or  is  not  within  this  statute.]  I 
Mould  say  it  is  within  the  statute  ;  but  in  order  to  support  it,  that 
is,  as  to  the  requisite  proof,  it  would  come  under  the  third  head  of 
the  early  portion  of  the  section,  viz.,  "  molesting  or  obstructing  in 
order  to  induce  or  coerce  the  master  to  do  something  specified  in 
the  act,"  and  there  ought  to  be  proof  that  there  was  such  a  "  mo- 
lestation or  obstruction  "  as  was  contemplated  by  the  act  of  parlia- 
ment. [Bbett,  J.  Molestation  or  obstruction  by  '*  one  "  work- 
man is  now  made  an  offence.  It  was  not  so  before  this  statute.] 
Yes;  there  is  a  provision  at  the  end  of  the  section  with  reference 
to  what  matter  an  indictment  for  conspiracy  may  be  preferred. 
[Bbettt,  J.  **  Conspiring  to  do  an  act  on  the  ground  that  such 
act  restrains  or  tends  to  restrain  the  free  course  of  traded  What 
you  have  to  meet  is  this :  The  prosecution  will  say,  this  is  not  a 
conspiracy  charged  upon  the  ground  that  it  was  an  act  which  tends 
to  restrain  the  free  course  of  trade,  but  it  is  a  conspiracy  founded 
upon  an  interference  with  a  person's  free  will,  by  threats  and  in- 
timidations.] All  this  must  of  necessity  have  been  taken  into  con- 
sideration at  the  time  the  act  passed,  and  if  the  Legislature  had  in- 
tended to  give  any  force  to  the  latter  contention,  they  would  have 
done  so,  knowing  the  unwillingness  there  is  on  the  part  of  the 
judges  to  allow  indictments  at  common  law  to  be  preferred.  As 
they  have  not  done  so,  it  must  be  presumed  that  no  such  offence  ex- 
ists. The  same  remarks  apply  to  the  second  count  of  the  indict- 
ment. 

Next,  as  to  the  third  count.  Where  one  has  to  consider  the  con- 
tracts which  were  entered  into  between  the  company  and  the  various 
persons  employed  by  them,  it  runs  as  follows :  "  And  the  said  work- 
men and  laborers  under  and  by  virtue  of  certain  lawful  contracts 
made  between  the  said  Gas  Light  and  Coke  Company  and  the  said 
so'Tants,  workmen,  and  laborers  in  that  behalf,  and  had  hired  and 
employed  the  said  John  Bunn,  and  others,"  setting  out  the  various 
persons,  "  as  workmen  and  laborers  under  the  said  contracts,  and  the 
said  servants,  workmen,  and  laborers  had  severally  in  and  by  the 
said  contracts  agreed  not  to  leave  the  service  of  the  said  company 
'fithout  due  notice  of  their  intention  of  doing  so,"  then  it  goes  on  to 
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allege  that  they  "  devising  to  injure,  prejudice,  and  annoy  the  said 
company,  and  to  hinder  and  prevent  the  said  company  from  carry- 
ing on,  using,  and  exercising  their  said  trade  and  business,  unlaw- 
fully did  conspire,  combine,  confederate,  and  agree  together  amongst 
themselves,  by  divers  unlawful  ways,  contrivances,  and  stratagems, 
unlawfully  to  break  the  said  contracts  respectively,  and  that  they 
and  others,  servants,  workmen,  and  laborers,  should  depart  from 
their  said  service  and  hiring,  and  should  not  give  respectively  to  the 
said  company  any  notice  in  pursuance  of  the  said  contracts  respec- 
tively  of  their  intention  so  to  depart  from  their  said  hiring  and 
employment."     The   meaning  of   this   count  is  that  these   parties 
conspired  among  themselves,  they  being  parties  bound  by  a  legal 
contract  created  by  statute,  both  themselves  to  leave  the  employ- 
ment without  proper  notice,  and  to  inducf  others  also  in  the  same 
employment  to  do  so  as  well.     [Brett,  J.    Not  simply  to  leave  the 
employ,  but,  after  having  entered  into  contracts  binding  upon  them 
according  to  law,  and  so  binding  that  if  they  break  them  they  are 
liable  to  criminal  punishment,  they  conspire  and  agree  together  that 
these  persons  should  break  their  contracts  made  according  to  the  law, 
and,  according  to  the  criminal  law,  for  the  purpose  of  interfering 
with  their  masters.]     Just  so,  that  is  what  I  was  anxious  to  put  as 
my  proposition.     The  main  point  one  has  to  consider  at  the  outset 
of  the  count  is.  Were  these  persons  within  the  act  of  parliament? 

S Brett,  J.     That  goes  to  a  question  of  whether  there  is  any  evi- 
ence  upon  this  count  for  the  purpose  of  quashing  it,  or  saying  it  is 
a  bad  count ;  you  must  assume  that  the  contract  is  what  it  is  stated 
to  be.]     I  say,  the  whole  indictment  should  be  quashed,  as  substan- 
tially what  is  stated  in  the  first  count  is  repeated  in  the  other  counts  ; 
the  same  remarks  apply  to  each  of  them.     [Brett,  J.     Do  you 
maintain  your  proposition  that  this  third  count  is  bad  on  the  face  of 
it  ?]     No,  only  that  there  is  no  evidence  to  go  to  the  jury  upon  it. 
I  have  no  complaint,  in  point  of  law,  to  make  upon  any  other  counts. 
[Brett,  J.    Now  return  to  your  first  count.     Supposing  that  is  a 
good  count,  what  do  you  say  about  the  evidence  ?]    As  regards  that 
I  can  scarcely,  I  think,  ask  you  to  say  that  there  is  not  some  evi- 
dence to  go  to  the  jury ;  but  as  to  the  third  count,  I  say  that  there 
is  no  evidence  to  go  to  the  jury  on  that  count,  because,  alleging,  as 
it  does,  that  a  contract  has  been  entered  mto  between  the  company 
and  these  various  persons —     [Brett,  J.    As  I  understand  you, 
your  first  point  is,  that  there  is  no  evidence  of  a  contract  for  the 
breach  of  which  a  workman  might  be  summarily  convicted.     Why 
not  ?]    Because  the  defendants  do  not  come  within  the  terms  of  any 
of  the  acts  of  parliament  relating  to  n^asters  and  servants  whidti 
gives  that  criminal  remedy  to  the  master.     The  words  of  the  30th 
and  31st  of  Victoria  c.  141,  are  as  follows :  "  In  this  act  the  follo\¥ing 
words  and  expressions  shall  have  the  several  meanings  assigned  to 
them  unless  there  is  anything  in  the  context  repugnant  to  such  con- 
struction :  the  word  '  Employed,' "  reading  it  as  it  is  here,  no  doubt, 
very  broad,  "  shall  include  any  servant,  artificer,  laborer,  apprentice, 
or  other  person,  whether  under  the  age  of  twenty-one  or  above  that 
age,  who  has  entered  into  a  contract  of  service  with  any  employer.'* 
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If  that  stood  by  itself,  it  would  be  all  very  well,  but  on  turning  to 
the  third  section  I  find  that  we  are  relegated  back  to  all  the  old  stat- 
utes as  to  what  "  employ  "  means.  The  words  are :  "  Nothing  in 
this  act  shall  apply  to  any  contract  of  service  other  than  a  contract 
within  the  meaning  of  the  enactments  described  in  the  first  schedule 
to  this  act."  And  in  the  first  schedule  are  included  all  the  various 
acts  of  parliament  that  have  regulated  the  relations  between  mas- 
ters and  servants.  It  goes  on ;  ^'  Or  some  or  one  of  them,  or  to 
any  employer  or  employed,  other  than  the  parties  to  a  contract  of 
service  to  which  this  act  applies  as  aforesaid,  or  to  any  case,  matter, 
or  thing  arising  under  or  relating  to  any  contract  of  service  or  aris- 
ing between  employer  and  employed  other  than  cases,  matters,  and 
things  to  which  the  said  enactments  respectively  apply ;  and  in 
respect  of  all  contracts  of  service,  employers,  employed,  cases,  mat- 
ters, and  things  to  which  this  act  applies,  the  respective  provisions 
of  this  act  shall  be  deemed  to  be,  and  are  hereby  substituted  for 
soch  of  the  said  enactments,  or  so  much  or  such  parts  of  the  same  as 
would  have  applied  thereto  if  this  act  had  not  been  passed ;  but 
any  proceedings  at  the  passing  of  this  act  pending  under  the  said 
enactments,  or  any  of  them,  may  be  continued  and  prosecuted  as  if 
this  act  had  not  been  passed.**  Take,  for  example,  the  term  "  la- 
borer '*  in  the  old  act :  that  means  a  laborer  in  its  direct  immediate 
sense,  namely,  a  laborer  in  the  field.  [Brett,  J.  Under  this  act 
the  expression  **  employed  '*  is  defined,  and  when  you  come  to  what 
*^  contract "  means,  that  is  also  defined.  It  is  to  be  such  a  contract 
as  is  contained  in  the  former  statute.]  I  have  had  no  opportunity 
of  looking  through  all  the  statutes  ;  it  certainly  does  appear  so  at 
the  first  glance.  [Brett,  J.  The  same  definitions  would  apply  to 
the  second  c9unt.J  Yes ;  and  perhaps  to  the  thu'd.  [Brett,  J. 
You  admit  that  it  this  is  a  contract  within  the  statute,  if  this  is  a 
contract  for  the  breach  of  which  there  might  be  a  summary  convic- 
tion, there  is  evidence  to  go  to  the  jury  of  a  conspiracy  to  molest 
the  master,  or  to  control  his  free  will  in  his  trade  by  means  of  break- 
ing, criminally  breaking,  these  contracts.!  I  could  not  say  that  it  is 
not  a  question  for  the  jury.  [Brett,  J.  I  say  then  that  there  is 
evidence  to  go  to  the  jury.] 

Montague  WiUiams.  I  submit  there  is  no  evidence  to  go  to  the 
jury  of  any  conspiracy,  upon  the  ground  that  if  the  defendants  were 
punishable  at  all,  they  were  pimisbable  singly  as  individuals  under 
the  Masters'  and  Servants'  Act,  there  being  no  evidence  as  it  stands 
at  present  of  such  a  combination  between  these  parties  as  to  consti- 
tute a  conspiracy.  The  evidence  at  present,  on  the  part  of  the 
Crown,  is  this :  that  when  the  defendants  went  on  Monday  morning 
there  was  no  intention  on  their  part,  nor  were  they  aware  of  any 
intention,  either  to  leave  work  or  quit  their  employment.  The 
mere  fact  of  five  hundred  men  standing  together,  without  any  pre- 
vious concert,  or  without  any  evidence  of  previous  concert,  and  three 
men  saying,  "  I  don't  intend  to  work,"  would  not  be  sufficient  evi- 
dence to  constitute  a  conspiracy.  [Brett,  J.  If  they  agree  to- 
gether, even  at  the  last  moment,  that  would  be  a  conspiracy^  There 
b  no  evidence  to  go  to  the  jury  of  any  such  agreement.     The  mere 
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fact  of  certain  members  of  the  gang  (say  five  hundred  if  you  like) 
when   addressed,  saying  one  after  the  other,  ^^  I  don't  intend  to 
work,"  unless  there  is  evidence  of  previous  concert,  cannot  be  evi- 
dence of  such  a  conspiracy  as  would  be  punishable  by  the  Criminal 
Law,  or  in  point  of  fact  of  any  conspiracy  whatever.    [Bbett,  J. 
Do  you  mean,  that  there  was  no  agreement,  if  five  hundred  persons, 
all  in  the  same  position,  with  regard  to  their  masters,  upon  the  alle- 
gation of  some  fact  which  concerns  each  of  them  both  individually 
and  collectively,  leave  the  employment  at  the  same  moment  ?    Do 
you  think  that  is  a  fortuitous  case  of  individual  free  will  all  round, 
that  the  same  idea  struck  them  all  at  the  same  moment  individually  ? 
Do  you  mean  that  there  must  be  evidence  of  some  positive  arrange- 
ment ?    Is  not  an  agreement  to  be  inferred  from  the  acts  of  persons 
without  any  evidence  of  any  positive  agreement  ?]     Could  it  be  said 
during  the  recent  police  strike,  that  the  fact  of  a  number  of  police- 
men being  at  the  poKce  station,  and  one  and  all  at  the  same  moment 
saying,  without  any  previous  consent,  that  they  would  not  go  out 
on  duty,  would  be  a  conspiracy.     [Bbett,  J.      No.     I  don't  say  it 
would  :  I  ask  you.]    The  present  case  appears  to  me  to  be  much  the 
same  thing.     [Bbbtt,  J.     Is  there  not  something  more  here  than 
the  mere  met  of  five  hundred  men  all  leaving  at  the  same  moment  ? 
Are  there  not  expressions  used  by  some  of  them,  and  by  some  of  the 
defendants,  which   seem  to  go  further  than  that?]      Singly,  no 
doubt,  they  would  be  liable  under  the  Masters'  and  Servants'  Act  to 
be  dealt  with  summarily.     I  do  not  dispute  that,  but  there  is  no 
sufficient  evidence  of  combination  as  would  make  them  responsible 
to  a  criminal  in<£ctment  fca:  conspiracy. 

Qiffard^  Q.  C.     As  to  the  two  first  counts  being  bad,  I  take  it 
that  the  meaning  of  the  two  statutes  quoted  is  (what  the  language 
of  the  sections  themselves  express)  that  where  an  act  is  alleged, 
simply  from  the  fact  that  it  tends  to  restrain  trade,  to  be  unlawful, 
then  the  argument  put  forward  might  or  might  not  be  well  founded. 
I  don't  say  there  is,  but  there  might  be  a  color  for  such  an  argu- 
ment from  the  fact  that  there  is  a  proviso  with  reference  to  a  charge 
of  conspiracy  in  restraint  of  trade  in  the  act.   The  fallacy  arises  from 
confusing  what  is  in  restraint  of  trade  with  that  which  is  in  restraint 
of  trade  and  in  restraint  of  something  else  as  well,  viz.,  in  restraint  of 
personal  free  will.     This  indictment  does  not  rest  upon  any  principle 
that  it  is  unlawful  to  restrain  trade,  but  it  rests  upon  the  principle  that 
it  is  unlawful  to  coerce  a  man's  will  by  threats.    Neither  of  the  acts 
quoted  touch  that  point.    The  allegation  here  is  that  they  conspired, 
"  contrary  to  the  free  will  of  Mr.  Trewby,"  to  force  and  extort  from 
him  a  promise  that  he  would  do  something  that  he  did  not  wish  to  do, 
that  they  conspired  to  do  that,  and  that  the  mode  by  which  that 
conspiracy  was  to  be  carried  out  was  by  intimidation.     [Brett,  J. 
So  far  as  the  count  on  the  face  of  it  goes,  it  may  be  said  that  it  is 
within  this  section,  because  it  is  by  threats  and  menaces,  and  the 
section  says,  "  whoever  shall  threaten  or  intimidate  any  person."    It 
may  be  that  on  the  face  of  this  indictment  it  goes  that  length.^    No 
doubt,  but  I  submit  that  threats  and  intimidation  do  not,  either 
under  the  statute,  or  at  common  law,  necessarily  mean  threats   of 
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personal  violence.  [Bbbtt,  J.  They  do  in  this  section.  It  says, 
^*  such  threats  and  intimidations  as  would  justify  a  justice  of  the 
peace  doing  so  and  so ; ''  and  on  the  face  of  the  indictment  it  might  be 
said  that  the  threats  and  menaces  there  set  out  were  the  threats  and 
menaces  as  contemplated  by  the  statute.]  The  gist  of  this  indict- 
ment in  these  counts  is  not  at  all  the  offence  being  in  restraint  of 
trade.  The  act  of  parliament  does  not  apply  to  the  present  case, 
as  no  part  of  it  contemplates  a  repeal  of  the  Common  Law.  Suppose 
this  had  been  a  conspiracy  to  cut  ofiE  the  gas-pipes,  could  it  be  said, 
if  these  men  were  to  conspire  that  all  of  them  should  cut  off  the  gas- 
pipes  and  tell  their  master  that  they  were  going  to  do  so,  such  an 
act  would  not  be  within  the  words  of  the  section  ?  They  could  not 
under  such  circumstances  be  held  to  bail  by  a  magistrate  for  any 
threats  or  personal  violence,  but  could  it  be  contended  that  they 
i;vould  not  be  indictable  for  conspiracy  at  common  law  ?  The  argu- 
ment on  the  other  side  must  go,  even  if  it  has  not  done  so  already, 
to  this  extent,  or  it  proves  nothing,  that  the  act  of  parliament  has 
exhausted  the  law  on  the  subject  of  conspiracy  in  relation  to  master 
and  servant ;  that  everything  must  be  included  in  that  section,  and 
however  illegal  it  might  be  at  common  law,  all  not  included  is  ren- 
dered lawful,  because  omitted  from  the  section.  No  authority  has 
been  quoted  for  such  a  proposition,  and  it  certainly  contravenes  the 
ordimry  rules  of  conirtruction. 

[Bbett,  J.  Is  there  not  evidence  of  a  molesting  of  the  master 
wiUi  a  view  to  coerce  him  to  alter  the  mode  of  carrying  on  his  busi- 
ness, as  to  the  number  of  persons  employed  by  mm  ?  What  else 
was  done  to  this  master  except  interfering  with  his  trade  ?]  That 
is  an  interfering  with  his  will.  [Bbett,  J.  His  will  in  his  trade.] 
The  indictment  would  probably  be  good  for  molesting  the  master  in 
restraint  of  his  trade ;  if  they  combmed  to  leave  him  at  the  just  ter- 
mination of  his  notice,  that  would  have  been  in  restraint  of  trade, 
and  but  for  the  act  of  parliament  such  persons  might  have  been 
criminally  responsible  for  doing  it.  [Brett,  J.  That  refers  to,  the 
third  count.  With  regard,  however,  to  the  first  count,  which  is  **  by 
threats  and  menaces,  and  other  unlawful  means,"  to  take  back  a 
workman  against  his  will.]  The  matter  with  which  this  statute  is 
di^ding  is  totally  different.  The  meaning  of  it,  I  suppose,  is  some- 
thing of  this  kind,  viz.,  to  limit  the  definition  of  words  which  had 
been  familiar  in  various  acts  of  parliament,  "  molesting,  obstructing, 
and  so  on,"  and  then,  I  suppose,  it  occurred  to  the  mind  of  the  per- 
son who  drew  the  statute  that  there  might  be  evasion  of  the  act  if 
the  limitation  of  the  language  was  such  as  only  to  apply  to  the  acts 
of  the  individual,  and  that  a  person  could  evade  its  provision  by 
charging  a  combination  of  these  acts  as  a  conspiracy  ;  and  hence  the 
framer  intended  probably  that  any  such  evasion  of  its  meaning  and 
purport  should  not  be  made.  If  my  contention  is  the  right  one,  viz., 
that  the  act  has  no  reference  to  the  conspiracy  charged  in  the  first 
count,  then  the  proviso  can  have  no  operation.  In  other  words,  the 
common  law  conspiracy  of  combining  by  threats  and  intimidation 
to  coerce  a  man's  will  is  not  at  all  within  the  statute.  The  real 
question,  is,  whether  this  is  a  gooi  count  at  common  law  or  not. 
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And  so  as  to  the  second  count.  As  to  the  third  count,  the  objection 
is,  that  it  is  not  proved  by  the  evidence.  [Brett,  J.  This  is 
amply  within  the  30  &  31  Vict.  As  far  as  regards  the  questions 
for  the  jury,  you  are  content,  I  suppose,  that  they  should  give  their 
verdict  on  the  third  count.]  On  that  or  the  tenth,  which  sets  out  a 
little  more  in  detail  the  circumstances  of  the  employment  and  the 
injury  likely  to  occur  from  the  coercion  of  the  will.  [Brett,  J.  I 
shall  ask  the  jury  on  the  separate  counts.  I  am  of  opinion  that  the 
first  count  is  a  good  count  at  common  law,  and  that  it  is  not  touched 
by  the  statute  to  which  you  have  referred.  It  is  not  suggested  that 
the  third  count  is  not  a  good  one.  The  only  other  point  taken  is, 
that  there  is  no  positive  evidence  thatthese  conti'acts  are  such  for  the 
breach  of  which  a  criminal  information  would  lie.  No  ground  was 
taken  for  this  other  than  that  it  was  said  the  defendants  were  not 
persons  employed  within  the  meaning  of  30  &  31  Vict.  c.  141.  I 
think  that  they  were  peraons  employed  within  that  definition.  1  am 
further  of  opinion  that,  as  the  contract  of  employment  was  made 
between  them  as  persons  so  employed  and  their  masters,  it  comes 
within  the  statute,  and  that  a  criminal  information  would  lie,  and 
properly  lie,  for  a  breach  of  such  a  contract  on  the  part  of  the  ser- 
vant. The  exception,  therefore,  taken  with  regard  to  there  being 
'no  evidence  upon  the  third  count  fails,  and  there  is  evidence  to  go  to 
the  jury  of  a  combination  between  the  defendants  and  other  per- 
sons.] 

After  Straight  ^  Williams^  M.^  had  addressed  the  jury, 
Brett,  J.,  in  summing  up  to  the  jurjr,  said*:  The  defendants  are 
charged  with  having  entered  into  a  crimmal  conspiracy.  It  has  been 
stated  to  you  that  the  result  of  that  conspiracy  might  have  been,  if 
not  otherwise  prevented,  supposing  it  to  have  been  successful,  most 
lamentable  to  the  public.  And  it  has  been  stated  to  you  on  the 
other  side,  that  even  though  that  may  be  so,  you  ought  not  allow 
yourselves,  in  finding  your  verdict  of  guilty  or  not  guilty,  to  be  in- 
fluenced by  any  such  consideration.  I  entirely  agree  with  the  latter 
part  of  that  observation.  You  must  not  allow  yourselves  to  be  in- 
fluenced, in  coming  to  a  conclusion,  whether  these  defendants  are 
guilty  or  not,  by  the  view  that  from  there  being  an  agreement  be- 
tween the  defendants  to  cease  work,  it  would  have  had  a  most 
lamentable  effect  upon  the  city  and  the  public.  I  entirely  agree 
that  so  far  as  these  men  were  the  servants  of  the  Gas  Company  they 
had  no  obligation  whatever  with  regard  to  the  public ;  that  they 
liad  no  greater  obligation  to  the  public  than  anybody  eke  had,  than 
any  of  us.  They  had  entered  into  no  agreement  with  the  public, 
the  public  paid  them  nothing  for  their  labor,  and  they  were  under 
no  further  obUgation  to  the  public  than  any  other  of  the  Queen's 
subjects.  The  question  which  you  will  have  to  determine  is  whether, 
as  servants  of  the  Gas  Company,  they  or  some  of  them  have  been 
guilty  of  a  criminal  conspiracy.  In  order  to  come  to  that  conclusion, 
you  must  answer  in  the  affirmative  or  the  negative  the  questions 
which  I  shall  ask  you.  If  you  answer  them  in  one  way  tlie  defend- 
ants are  guilty,  and  it  will  be  your  duty  to  say  that  they  are  guilty. 
But  if  you  answer  them  in  another  way  it  will  be  your  duty  to  say 
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they  are  not  guilty.  The  definition  of  a  conspiracy  generally  is 
this  :  If  persons  agree  together  to  do  some  unlawful  thing,  and  pro- 
ceed to  do  it,  they  are  guilty  of  a  conspiracy  ;  or  if  they  agree  to  do 
a  lawful  thing  by  unlawful  means,  and  proceed  to  carry  out  their 
agreement  by  those  means,  they  are  guilty  of  a  conspiracy.  I  say, 
that  if  they  proceed  to  carry  them  out  (for  it  signifies  not  whether 
they  do  carry  them  out)  they  are  guilty  of  conspiracy.  Therefore, 
a  conspiracy  consists  of  an  agreement  between  two  or  more  persons 
—  an  agreement,  obseiTe  —  to  do  an  unlawful  thing,  or  an  agi*ee- 
inent  to  do  that  which  is  lawful  by  unlawful  means.  For  instance, 
if  two  persons  were  to  agree  that  one  or  both  of  them  should  shoot 
another,  that  would  be  clearly  doing  an  unlawful  thing ;  or  if  two 
persons  should  agree  together  that  one  of  them  should,  by  making 
false  representations  as  to  his  means,  induce  a  young  woman  to 
marry  him,  although  the  fact  of  inducing  a  young  woman  to  marry 
is  not  an  unlawful  thing ;  yet  if  two  persons  were  to  induce  a  young 
person  to  marry  one  of  them  by  false  representations,  that  would  be 
an  agreement  between  them  to  do  a  lawful  thing  by  unlawful  means. 
These  instances  will  enable  you  to  understand  the  law  as  I  am  put- 
ting it  to  you.  Therefore  you  will  have  to  consider  whether  these 
defendants,  or  two  of  them,  or  more,  have  agreed  together  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  unlawful  means.  Upon  an  in- 
dictment for  conspiracy,  you  cannot  find  one  man  only  guilty,  because, 
if  one  man  only  has  been  concerned  in  a  matter,  there  is  no  agree- 
ment. But  if  five  men  are  before  you  indicted  for  a  conspiracy,  you 
are  not  bound  to  find  them  all  guilty  ;  you  may  draw  a  distinction 
between  them,  you*  may  come  to  the  conclusion  tnat  two  of  them,  or 
three  of  them,  or  that  all  five  of  them,  are  guilty.  These  men  are 
indicted  for  a  conspiracy,  not  only  between  themselves,  as  though 
they  were  the  only  conspirators,  but  they  are  indicted  for  conspiring 
among  themselves  and  with  other  persons,  although,  as  those  other 
persons  are  not  here,  you  cannot,  of  course,  find  those  other  persons 
guilty  so  as  to  make  them  amenable  to  the  law.  But  it  does  not 
follow  because  other  persons  were  guilty  with  the  defendants,  that 
if  you  think  the  defendants  guilty,  you  should  not  find  them  guilty. 
You  are  to  deal  with  their  case  alone,  and  with  due  regard  to  the 
case  of  each  of  them.  Now,  I  shall  ask  your  opinion  as  to  this  con- 
spiracy in  two  forms.  You  have  heard  a  discussion  with  regard  to 
the  mode  in  which  this  conspiracy  is  charged.  It  is  charged  in  a 
different  form,  perhaps  not  very  substantially  different,  but  still  in 
a  different  form,  and  I  shall  ask  you,  with  regard  to  both,  whether 
there  is  the  one  kind  of  conspiracy  to  which  I  shall  first  ask  your 
opinion,  or  whether  there  is  the  other  kind  of  conspiracy  as  to  which 
I  shall  subsequently  ask  you.  Now  I  shall  first  ask  you  this  :  Was 
there  an  agreement,  or  combination,  which  is  practically  the  same 
thing,  between  the  defendants,  or  between  the  defendants  or  others, 
or  by  some  of  them,  to  force  Mr.  Trewby,  or  the  Gas  Company,  to 
conduct  the  business  of  the  company  contrary  to  their  own  will  by 
an  improper  threat,  or  improper  molestation ;  and  I  tell  you  that 
there  is  improper  molestation  if  there  is  anything  done  with  an  im- 
proper intent,  which  you  shall  think  is  annoyance  or  an  unjustifiable 
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interference,  and  which  in  your  judgment  would  have  the  effect  of 
aimoymg  or  interfering  with  the  minds  of  the  persons  carrying  on 
8uch  a  business  as  this  Gras  Company  was  conducting.  It  is  not  neces- 
sai'v,  in  order  that  there  should  be  a  conspiracy  to  molest,  that  any 
one  should  be  personally  molested.     It  is  enough  if  you  should  think 
that  a  molestation  was  designed  and  agreed  upon  with  an  improper 
intent,  and  which  in  your  judgments  would  be  an  annoyance  and  an 
unjustifiable  interference,  and  would  in  your  belief  be  bkely  to  have 
a  deterring  effect  upon  the  minds  of  the  employers  —  that  is  to  say, 
of  Mr.  Trewby  or  the  Gas  Company.     I  tell  you  that  the  mere  fact 
of  these  men  being  members  of  a  trade  union  is  not  illegal  and  ought 
not  to  be  pressed  against  them  in  the  least.  The  mere  fact  of  their  leav- 
ing their  work  —  although  they  were  bound  by  contract,  and  although 
they  broke  their  contract  —  I  say  the  mere  fact  of  their  leaving  their 
work  and  breaking  their  contract  —  is  not  a  sufficient  ground  for  you 
to  find  them  guilty  upon  this  indictment.     This  would  be  of  no  con- 
sequence of  itself,  but  only  as  evidence  of  something  else.     But  if 
there  was  an  agreement  among  the  defendants  by  improper  molesta- 
tion to  control  the  wiU  of  the  employers,  then  I  tell  you  that  that 
would  be  an  illegal  conspiracy  at  common  law,  and  that  such  an 
offence  is  not  abrogated  by  the  Criminal  Law  Amendment  Act, 
which  you  have  heard  referred  to.     This  is  a  charge  of  conspiracy 
at  common  law,  and  if  you  think  that  there  was  an  agreement  and 
combination  between  the  defendants,  or  some  of  them,  and  others,  to 
interfere  with  the  masters  by  molesting  them,  so  as  to  control  their 
will ;  and  if  you  think  that  the  molestation  which  was  so  agreed 
upon  was  such  as  would  be  likely,  in  the  minds  of  men  of  ordinary 
nerve,  to  deter  them  from  carrying  on  their  business  according  to 
their  own  will,  then  I  say  that  is  an  illegal  conspiracy,  for  which 
these  defendants  are  liable.    That,  gentlemen,  is  as  to  the  first  set  of 
counts.     But  this  conspiracy  is  charged  in  another  form,  and  in  that 
other  form  the  real  charge  is  that  they  either  agreed  to  do  an  un- 
lawful act,  or  to  do  a  lawful  act  by  unlawful  means ;  and  it  seems  to 
me  more  naturally  to  fall  under  the  latter  class.     I  shall,  therefore, 
ask  you  whether  there  was  an  agreement  or  combination  between  the 
defendants  and  others  to  hinder  and  prevent  the  company  from  car- 
rying on  and  exercising  their  business,  by  means  of  the  men  simul- 
taneously breaking  the  contracts  of  service  which  they  had  entered 
into  with  the  company.    And  I  tell  you  that  the  breach  without  just 
cause  of  such  contracts  aj9  have  been  proved  in  this  case  is  an  ill^al 
act  by  the  servant  who  does  it.    It  is  an  illegal  act,  and  what  is 
more,  it  is  a  criminal  act  —  that  is  to  say,  it  is  an  act  which  makes 
each  of  them  liable  to  the  criminal  law  —  and  therefore  if  they  did 
agree  to  interfere  with  the  exercise  of  their  employers'  business  by 
simultaneously  breaking  such  contracts  —  even  if  you  were  to  sup- 
pose that  to  interfere  with  the  exercise  of  their  employers'  business 
was  a  lawful  thing  for  them  to  do  —  yet  if  they  agreed  and  combined 
to  do  that  lawful  act  by  the  unlawful  means  of  simultaneously  break- 
ing all  these  contracts,  they  were  then  agreeing  to  do  that  which  may 
be  assumed  to  be  a  lawf id  act  by  imlawful  means,  and  that  would 
bring  them  within  the  definition  of  a  conspiracy.     In  such  case  you 
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will  say,  if  yaa  tliink  that  so  it  was,  that  they  were  guilty  upon  the 
second  set  of  counts. 

Now,  with  regard  to  all  this,  what  is  the  evidence.  You  find  that 
these  men  and  others,  making  up  the  number  of  five  hundred  men, 
were  all  in  the  employment  of  this  Gras  Company,  and  that  Mr. 
Trewby  was  the  foreman  or  person  in  authority  managing  for  the 
company  ;  and  you  find  that  there  was  another  gas  companv  called 
the  Independent  Gas  Company^  which  carried  on  its  busmess  at 
Folham ;  and  the  first  thing  that  you  know  is  that  on  the  28th  of 
November  a  man  at  Fulham  was  dischai^ed  from  the  Gas  Works 
there,  and  that  in  consequence  of  that  there  was  a  strike  of  sixty- 
two  workmen  at  those  works  at  Fulham.  That  is  a  circumstance 
which,  because  it  is  referred  to,  and  because  it  may  have  been  a 
motive  and  a  ground  of  action,  you  must  take  notice  of.  Then  you 
have  it  that,  on  the  night  of  that  same  28th  of  November,  on  the 
night  of  that  same  day  when  this  thing  happened  at  Fulham,  in 
what  they  call  the  long  spell  at  the  works  of  the  prosecuting  com- 
pany—  that  is,  between  twelve  and  half-past  twelve  at  night  — 
there  was  a  meeting  on  the  works  of  the  ni^t  gang.  The  men  who 
are  on  the  night  gang,  some  two  hundred  and  fifty  of  them,  do  not 
wt)rk  all  the  ni^t,  but  they  must  remain  on  the  premises  all  the 
night ;  but  between  twelve  and  half -past  twelve  is  a  time  when,  they 
are  not  at  work,  and  is  the  longest  interval,  as  I  should  judge  from 
the  meaning  of  the  terms  ^^  long  spell,''  at  which  they  are  not  at 
work  duni^  the  night.  There  was  a  meeting  on  that  night.  On 
Friday  night,  the  29th  of  November,  that  is,  the  next  night,  the 
defendant  Wilson  came  in  and  made  a  statement.  He  said  that  he 
was  appointed  delegate  for  that  night,  and  must  go  to  the  society  ; 
that  the  meetii^  of  the  society  would  be  held  at  some  place  near 
Finsbnry  Square.  Now,  what  is  a  delegate  ?  He  is,  as  you  have 
been  told,  a  person  —  one  of  the  workmen,  or  one  of  the  members 
of  the  Trade  Union  —  who  is  elected  by  his  fellows  at  the  works  of 
a  particular  firm,  to  go  and  represent  them  (that  is,  the  workmen  in 
that  employ),  at  a  meeting  of  the  Union,  to  agree  with  the  other 
delegates  as  to  what  is  to  be  done,  and  to  come  back  and  inform  his 
own  constituents  what  it  is  they  are  to  do.  Then,  besides  the  dis- 
missal of  the  men  at  the  Fulham  works,  you  have  the  dismissal  of 
Dilley  at  these  works.  Dilley  was  dismissed  because  he  had  refused 
to  do  certain  work  which  he  was  ordered  to  do,  and  the  reason  which 
he  gave  at  the  time  was,  that  it  was  work  which  he  was  not  allowed 
by  his  Union  to  do.  Therefore,  the  case  stands  thus :  the  man  at 
Folham  had  been  dismissed,  upon  which  sixty-two  men  had  struck ; 
a  man  had  been  dismissed  from  these  works  for  not  doing  work 
which  he  was  not  allowed  to  do  according  to  the  laws  of  the  associa- 
tion to  which  he  belonged.  WUson  is  a  delegate  from  the  workmen 
from  these  works  to  the  Union ;  he  goes  to  say  that  Dilley  is  to  take 
his  pay  on  Saturday  morning,  that  is,  at  the  end  of  the  week,  and 
if  be  was  paid  up  to  Friday  night  he  was  to  take  it  and  say  no  more 
aboat  it.  That  was  at  firat  not  very  clear,  but  it  was  more  fully 
explained  afterwards.  The  meaning  of  what  Wilson  said  you  are 
to  gather  from  these  facts,  that  in  every  week  the  company  keep 
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back  one  day's  pay.  It  is  not  stated  why,  but  you  know  very  often 
it  is  for  subscription  to  reading-rooms  and  for  the  assistance  of  men 
when  they  are  sick.  I  don't  know  why,  but  for  some  reason  they 
keep  it  back.  Not  that  they  do  not  pay  afterwards  all  that  is  due  ; 
but  one  day's  pay  is  kept  back  out  of  the  six  that  he  may  earn.  If 
Dilley  got  his  whole  pay,  therefore,  it  would  show  that  he  was  dis- 
charged, not  that  he  was  to  be  kept  on.  If  he  was  paid  one  day 
short,  it  would  show  that  they  were  keeping  him  on,  and  then,  so  far 
as  Dilley  was  concerned,  there  was  no  grievance  at  all ;  but  if  he 
got  his  whole  pay,  then  it  would  show  that  he  was  discharged.  Now, 
you  will  see  what  was  to  happen.  Wilson  said  that  according  to 
the  opinion,  not  of  the  men  in  these  works  only,  but  of  all  the  dele- 
gates where  he  had  been  (for  he  said  this  on  the  29th  and  he  must 
have  been  on  the  28th  at  the  delegates'  meeting),  that  if  Dilley  was 
paid  all  his  back  time  he  was  to  take  it,  and  no  further  notice  was 
to  be  taken  of  it  until  they  heard  from  the  delegate  meeting.  He 
said  further  that  something  had  passed  at  the  delegate  meeting 
which  he  would  not  divulge  to  any  one,  not  to  his  own  father  if  he 
was  to  rise  out  of  his  grave.  Now,  what  do  you  infer  from  these 
facts,  and  from  this  statement  of  Wilson's  ?  Nothing  was  to  be  done 
if  Dilley  was  paid  in  full.  If  he  was  paid  in  full,  it  showed  that  he 
was  discharged,  and  then  there  was  a  grievance.  At  the  first  blush 
it  would  be  supposed  if  that  he  was  paid  in  full  and  discharged,  the 
men  would  be  called  upon  to  act  at  once.  But  no  ;  the  opinion  of 
the  delegates  is  that  under  these  circumstances  you  are  not  to  act  at 
once,  but  what  you  are  to  do  is  to  wait  until  you  hear  from  the  del- 
egate meeting.  And  something  passed  at  the  delegate  meeting 
which  wfis  secret ;  because,  of  course,  the  form  of  speech  about  his 
father  was  mere  exaggeration  on  the  part  of  Wilson ;  it  meant  that 
the  decision  of  the  delegates  was  to  be  kept  secret.  "  You  are  not 
to  act  now,  you  are  to  act  when  the  delegates  send  you  word."  Is 
not  that  the  meaning  of  it  ?  The  inference  you  must  consider  is 
whether  the  meaning  is  not  — "  Don't  you  go  out  now,  because 
there  may  be  arrangements  to  be  made.  If  this  man  is  discharged, 
and  you  are  so  ordered  by  the  delegates,  you  will  have  to  go  out ; 
but  it  will  be  when  all  the  other  men  who  are  members  of  the  Union, 
and  not  only  you  at  these  works,  are  going  out  at  the  same  time." 
It  is  for  you,  of  course,  as  a  jury  exercising  your  judgment  fairly  as 
between  these  defendants  and  the  law,  to  say  what  is  the  meaning 
of  it ;  and  what  is  the  meaning  of  that  which  Wilson  said.  The 
witness  who  proves  it  says,  "  I  cannot  say  the  other  defendants  were 
there.  I  believe  that  we  were  all  there,  but  I  can't  say."  Then  he 
is  cross-examined  and  he  says,  "  Jones  on  the  Thursday  night  had 
ceased  to  be  a  delegate,  and  Wilson  wss  the  delegate  for  that  night, 
but  he  was  elected  aj9  a  delegate  for  that  night  only."  If  so,  it  was 
on  the  Thursday  night  that  Wilson  attended  the  meeting  of  dele- 
gates. Before  that  night  Dilley  had  been  discharged,  or  was  likely 
to  be  discharged,  or  was  threatened  to  be  discharged,  and  the  men  at 
Fulham  had  been  discharged.  Then  he  comes  back  from  the  meet- 
ing of  delegates,  and  on  the  29th  this  is  the  information  that  he  gives. 
Now,  we  have  what  happened  on  the  Monday  morning.    The  first 
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person  that  had  notice,  on  the  part  of  the  employers,  of  anything 
likely  to  happen,  was  not  Mr.  Trewby,  but  the  other  man,  Leonard. 
He  says  :  "  I  am  foreman  of  stokers.  On  Monday,  the  2d  of  De- 
cember, I  got  to  the  works  at  ten  minutes  to  six  ;  when  I  got  there 
,1  found  a  great  many  of  the  day  gang  there  already;  they  were 
standing  in  the  retort  house  and  in  the  lobbies.  I  waited  for  some 
time  to  see  if  they  would  begin  work.  Some  observations  were 
made,  and  I  then  went  and  fetched  Mr.  Trewby."  Then  you  have 
Mr.  Trewby.  He  says  the  night  gang  go  on  at  about  five,  and  come 
off  at  about  half  past  five  next  morning ;  they  work  for  about  five 
hours.  The  change  of  the  gangs  takes  place  between  six  and  seven  ; 
some  come  at  six,  and  some  at  half  past  six,  and  some  at  seven ; 
those  are  for  different  portions  of  the  process.  On  the  22d  of  No- 
vember, he  says,  the  matter  was  reported  about  Dilley.  "  On  Mon- 
day, the  2d  of  December,  Collier,  the  foreman,- came  to  me  about  a 
quarter  to  seven  in  the  morning.  In  consequence  of  what  he  told 
me,  I  went  to  the  four  retort  houses  on  the  works  ;  this  was  a  quar- 
ter to  seven  o'clock.  I  saw  the  night  and  day  gangs  there." 
Therefore  when  Mr.  Trewby  was  sent  for  there  must  have  been 
this  unusual  state  of  things  happening ;  that  is  to  say,  that  being  a 
quarter  to  seven,  when  the  night  gang  would  have  gone  home  to  bed 
and  the  day  gang  to  work,  you  have  the  whole  five  hundred  men 
there  ;  the  night  gang  had  stayed  on  and  the  day  gang  had  arrived. 
Before  the  gang  begins  to  work  they  usually  change  their  clothing. 
None  of  the  day  gang  had  changed  their  clothing  in  order  to  go  to 
work,  so  that  you  have  two  hundred  and  fifty  men  all  doing  that 
which  was  contrary  to  the  rules.  Mr.  Trewby  further  says :  "  I 
asked  the  men  what  they  wanted  to  see  me  about ;  "  so  that  you  see 
the  message  which  had  been  taken  to  him  was  not  merely  that  the 
men  were  doing  something  which  he  was  bound  to  look  after,  but 
that  they  wanted  to  see  him ;  and  the  message  sent  was  not  that 
one  man  wanted  to  see  him,  not  that  any  one  individual  wanted  to 
see  him,  but  that  they  all  wanted  to  see  him ;  and  when  he  goes  to 
see  them  he  asks  what  they  wanted  to  see  him  about.  He  says :  ^^  I 
noticed  there  Jones  and  Wilson."  You  recollect,  gentlemen,  that 
Wilson  is  the  man  that  had  been  to  the  delegates,  and  made  that 
statement  on  Friday  night  the  29th.  "  I  noticed  Jones  and  Wilson 
standing  close  to  me ;  I  noticed  Webb  there."  Now  Webb  is  a 
person  who  took  a  prominent  part,  but  he  is  not  one  of  the  defend- 
ants ;  he  is  not  here.  "  I  noticed  Webb  there.  They  said  they 
wanted  to  see  me  about  Dilley's  case.  Webb  was  the  first  spokes- 
man. I  asked,  '  Where  are  the  day  gang?  '  Jones  said  (one  of  the 
defendants) :  *  The  day  gang  are  all  here.'  I  said,  *  Why  don't  you 
go  to  work  ?  * "  Now  what  was  Jones's  answer  ?  Not  "  I  have 
decided  ;  "  but  "  We  have  decided  not  to  go  to  work  until  Dilley  is 
reinstated."  He  said  that  in  the  hearing  of  the  five  hundred  men 
who  had  sent  to  the  superintendent,  whom  they  called  the  governor, 
to  see  them.  There  they  are  in  front  of  him.  He  says,  '*  What  do 
you  want  with  me  ?  "  Webb  stands  forward  as  the  first  spokesman. 
Jones  stands  forward  as  a  spokesman,  and  Jones  does  not  say,  *'  I 
have  decided,"  but,  in  the  face  of  all  these  five  hundred  men,  he 
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says,  "  We  have  decided  not  to  go  to  work  until  Dilley  is  rein- 
stated." Wilson  spoke  to  Mr.  Trewby  to  the  same  effect ;  Webb 
spoke  to  the  same  effect.  Therefore  you  have  Wilson  the  defend- 
ant, Jones  the  defendant,  and  Webb,  who  is  not  here,  stepping  as  it 
were  forward  in  front  of  these  other  woi^men,  and  the  statement^ 
they  all  make  is,  "  We  have  decided  not  to  go  to  work  until  Dilley 
is  reinstated."  "  I  said  to  them  (that  is,  to  Webb),  as  he  belongs 
to  the  night  gang,  '  You  should  have  Irft  the  works.'  It  was  then 
past  seven  o  dock.  I  said,  ^  The  time  has  now  elapsed  when  the 
whole  of  you  should  have  gone  to  your  work.  The  company  have 
always  behaved  liberally  towards  you.  They  have  conceded  all  you 
have  asked  from  time  to  time,  and  I  call  upon  all  of  you  who  are 
well  disposed  towards  the  company  to  go  on  with  your  work.'" 
What  was  it  that  Jones  said  ?  "  Yes,  ask  them  that."  Was  that 
a  sarcasm  ?  Mr.  Trewby  says,  "  *  I  ask  all  of  you  who  are  well  dis- 
posed to  the  company  to  go  to  your  work,'  and  Jones  says,  *  Yes,  ask 
them  that.'  Not  a  man  stirred,  or  separated  himself  from  tibe  rest. 
I  asked  all  those  who  were  well  disposed  to  separate  from  the  rest. 
I  said  both  to  Jones  and  Wilson,  *  Am  I  to  imderstand  that  you  re- 
fuse to  go  on  with  your  work  until  Dilley  is  reinstated  ?  '  They 
(that  is  Jones  and  Wilson)  said  '  Yes.' "  Now  you  must  consider 
what  had  happened,  and  what  Wilson  said  on  the  29th.  They  said 
that  Dilley's  discharge  and  the  Fulham  matter  had  been  put  into 
one.  Does  that  mean  that  they  were  to  strike,  unless  the  Fulham 
matter  and  Dilley's  matter  were  both  settled  ?  And  if  it  does  mean 
that,  who  had  put  them  into  one  ?  Was  it  the  persons  at  these 
works  only  that  had  put  them  into  one?  The  persons  at  these 
works,  unless  they  were  combined  with  others,  had  no  interest  in 
the  Fulham  works.  Had  they  any  combined  action  with  others  in 
regard  to  the  Fulham  works,  and  if  so,  where  was  that  combination  ? 
You  know  that  they  sent  a  delegate  to  the  society ;  you  don't  know 
whether  there  was  a  delegate  from  the  Fulham  works,  but  you  must 
ask  yourselves  what  waa  the  meaning  of  Dilley's  discharge  and  the 
Fulham  matter  being  put  into  one.  Mr.  Trewby  goes  on  :  "I  said 
*  I  have  nothing  to  do  with  the  affair  at  Fulham.'  These  things 
were  said  loud  enough  for  the  other  workmen  to  hear.  They  all 
stood  together,  but  the  other  workmen  said  nothing ;  I  told  them  I 
would  give  them  ten  minutes  for  consideration;  I  said  that  loud 
enough  for  them  to  hear.  I  went  away  into  the  stoker's  lobby.  1 
saw  a  man  named  Simmons  in  the  lobby,  and  in  consequence  of 
what  Simmons  said  to  me  I  asked,  when  I  got  back,  for  Bunn  and 
Ray,  who  are  two  of  the  defendants." 

You  have  heard  of  Wilson,  Jones,  and  Dilley,  now  you  hear  of 
Bunn,  and  Ray,  and  Webb.  You  must  exercise,  of  course,  to  some 
degree  your  imagination,  so  as  to  get  at  the  truth  of  what  was 
taking  place.  Bunn  and  Ray  were  there,  according  to  their  evi- 
dence, and  they  stand  forward.  Mr.  Trewby  proceeds :  "  I  said  to 
them, '  Am  I  to  understand  that  you  refuse  to  go  on  with  your  work 
till  Dilley  is  reinstated  ?  '  They  said,  '  Yes.'  I  said,  *  You  know 
that  you  are  acting  illegally,  that  you  can't  leave  your  work  without 
notice,  that  some  of  you  are  under  a  monthly  agreement,  and  some 
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under  a  weekly  agreement,  and  you  must  not  leave  your  work  with- 
out riving  us  proper  notice.  I  will  give  you  ten  minutes  more  for 
consideration,  and  then  yon  will  let  me  know  the  result.*  Jones 
said, '  Well,  we  may  as  weU  tell  you  at  once,  we  have  made  up  our 
minds.'  I  said, '  I  will  let  you  have  ten  minutes  for  reflection.'  I  then 
went  away,  and  in  about  ten  minutes  I  returned,  and  Jones  again 
said,  '  We  are  of  the  same  opinion.'  Jones,  Bunn,  Ray,  and  Webb 
were  there  then.  I  won't  be  sure  about  Wilson  being  there  tlien. 
The  gangs  were  still  there,  not  so  many  as  there  had  been.  Jones 
said,  *  They  were  still  of  the  same  opinion.'  I  said, '  Very  well !  then 
I  will  reinstate  Dilley,  but  I  reinstate  him  under  protest ;  now  go  on 
with  your  work.'  Webb  said,  *  that  they  did  not  know  what  I  meant 
by  protest.'  I  said,  *  Do  you  ? '  and  he  said,  *  Yes.'  I  said  *  Perhaps 
you  will  e^cplain  it  to  them.'  He  said  to  the  men  (that  is  to  the  body 
of  the  men),  *  The  governor  means  to  punish  you.'  He  said  to  me, 
'  Will  you  withdraw  that  word  ?  '  I  said, '  How  can  I  ?  You  insist 
upon  Dilley  being  reinstated,  and  I  reinstate  him  under  protest.'  I 
said  to  the  men  (that  is  to  the  body  of  men),  *  Now  go  on  with  your 
work.'  Webb  said,  answering  for  the  men,  *  We  may  as  well  tell  you 
that  we  cannot  go  on  with  our  work  until  the  men  at  Fulham  are  let 
in.'  "  They  go  away  again,  you  see,  from  Dilley 's  case,  and  now  it  is 
that  they  cannot  go  on  with  their  work  until  the  men  at  Fulham  who 
are  out,  the  sixty-two  men,  are  let  in.  Mr.  Trewby  said,  "  That  is  a 
matter  with  which  I  have  nothing  whatever  to  do,  and  I  can  do  no 
further  in  it."  They  said  they  could  not  go  to  work  until  they  had 
orders  from  their  delegate  meeting.  I  have  pointed  out  to  you  what 
took  place  at  the  beginning.  Wilson  went  to  the  delegates'  meeting, 
and  the  order  was,  "  Don  t  act  at  once,  only  act  when  you  receive 
orders."  Then  all  this  contest,  and  then,  at  the  end,  what  is  said  in 
the  face  of  these  men  is,  that  they  could  not  go  to  work  until  they  had 
received  orders  from  their  delegates'  meeting.  Mr.  Trewby  further 
deposes  :  ^^  Webb  said  that,  and  I  left  them  to  consult  with  my  assist- 
ants and  foreman.  The  night  and  day  gangs  then  walked  off  in  a 
body.  I  saw  Dilley  walking  away  with  the  other  men."  JThere- 
forcf  you  have  here  evidence  that  all  these  five  defendants  were 
present,  and  there  is  evidence  of  their  being  seen  at  different  parts 
of  the  transaction  during  which  they  were  present  with  the  five 
hundred.  You  have  now  heard  what  took  place.  You  have  heard 
that  the  manager  is  sent  for,  that  he  goes,  and  there  all  the  men  — 
those  who  ought  to  have  been  away  from  the  works  aj9  well  as  those 
who  ought  to  have  been  at  work  —  collected,  not  prepared  for  work, 
but  standing  there  as  one  body,  and  these  defendants  one  after  an- 
other acting  as  spokesmen  between  them.  You  have  it  that  these 
two  terms  were  insisted  upon,  namely,  that  Dilley  should  be  rein- 
stated, and  that  the  Fulham  men  should  be  reinstated  also,  otherwise , 
they  would  not  go  to  work  ;  and  then  it  is  said,  "  We  cannot  go  to 
work  until  we  have  received  orders  from  the  delegate  meeting ; " 
and  then  upon  the  manager  (who  had  agreed  to  reinstate  Dilley, 
although  under  protest)  refusing  to  take  any  responsibility  with 
regard  to  the  Fulham  matter  because  he  could  not,  all  the  men  go  off 
in  a  body,  leaving  the  works  there  without  men  to  work  them. 
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There  was  no  violence  of  demeanor,  nor  threatening  of  any  sort  by 
any  of  the  men,  that  is  to  say,  you  are'  to  take  it  that  no  threats  of 
any  personal  violence  were  made,  either  with  regard  to  Mr.  Trewby, 
or  with  regard  to  the  other  workmen,  except  that  which  was  hinted, 
but  which  was  practically  given  up,  and  which  I  think,  therefore, 
you  ought  not  to  take  into  account,  namely,  the  threat  to  the  Ger- 
mans.    You  may  take  it  substantially  that  whatever  was  done  by 
these  men  was  not  done  by  threats  or  personal  violence,  either  to  the 
employers  or  to  each  other.     The  evidence  of  what  was  done  is 
before  you.     It  is  for  you  to  say  whether  this  evidence  proves  to 
you  that  there  was  an  agreement  amongst  these  defendants,  and 
practically  amongst  all  the  others,  because,  whether  they  were  more 
or  less  willing  is  unimportant,  if  they  succumbed  and  did  agree  in 
the  combination,  that  unless  their  demands  with  regard  to  Dilley, 
and  also  perhaps  with  regard  to  the  Fulham  men,  were  complied 
with  they  would  cease  work.     You  have  to  say  whether  in  your 
judgment  that  was  not  an  agreement,  not  merely  to  cease  work,  but 
to  cease  work  simultaneously  and  without  notice,  because  as  to  this 
what  the  manager  said  is  most  important.     He  said,  "  You  have  no 
right  to  leave  your  work  without  giving  us  proper  notice."     Well, 
according  to  those  contracts  they  had  not.     What  would  have  been 
the  result  if  they  had  given  notice  ?     Why  obviously  that  the  com- 
pany would  have  had  an  opportunity  to  get  workmen  somewhere 
else.     But  if  they  went  away  without  giving  notice,  and  simultane- 
ously, what  would  be  the  consequence  to  the  company  ?     You  must 
ask  yourselves  whether,  in  all  human  probability,  it  would  not  have 
been  that  the  company  would  have  been  left  without  workmen  at 
all,  and  unable  therefore  to  supply  more  than  the  quantity  of  gas 
which  they  had  in  store,  and  you  have  heard   that  they  had  not 
storage  for  more  than  a  third  of  what  they  make  in  the  day.     That 
would  seem  to  show  that  they  could  not  rely  on  their  storage  for 
the  supply  of  more  than  a  single  day.     You  then  have  the  evidence 
of  three  or  four  men  who  were  employed,  Roffey  and  others,  who 
tell  you  that  they  arrived  at  these  Gas  Works  m  the  morning  at 
their  usual  time,  about  six  o'clock. 

Roffey  says,  "I  saw  all  the  defendants  there  when  I  arrived. 
Dilley  told  me  if  I  did  not  go  with  the  rest  I  should  be  spotted." 
That  is  going  further  than  anybody  else  has  done ;  it  is  not  merely 
an  agreement  to  stop  work,  but  it  certainly  is  a  kind  of  threat  and 
annoyance  —  and  a  terrible  annoyance  —  to  this  man  from  Dilley. 
There  is,  as  far  as  I  can  see,  no  evidence  that  the  others  combined 
in  that  threat,  but  it  is  a  lamentable  thing  that  Dilley  should 
threaten  a  man  with  that  which  for  a  workman  is  as  great  a  crime  as 
he  could  very  well  commit  —  a  moral  crime  as  against  a  fellow- 
workman  —  to  say  to  him  "  Mind  I  you  shan't  follow  your  own  will ; 
if  you  do  you  shall  be  spotted  ; "  that  is  to  say,  you  shall  be  sneered 
at  and  be  considered  degraded  by  all  the  men  of  your  own  position 
and  by  your  fellow-workmen.  Gentlemen,  you  must  not  allow  that 
to  weigh  against  the  other  defendants  in  this  case,  because  there 
does  not  seem  to  be  any  evidence  against  them  of  a  conspiracy  to 
be  carried  out  in  that  manner.     Penn  says,  "  I  saw  Dilley  when  I 
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went ;  I  stripped  for  work  ;  Dilley  asked  where  I  was  going ;  I  said 
to  work.     He  told   me  to  put  my  clothes  on,  or  I  must  put  up 
with  the  consequence  of  it.       But  again,  this  is  only  Dilley.   Byes 
said,  ^^  I  went  and  saw  Bunn  there,  and  he  asked  me  where  I  was 
going;  I  told  him  I  was  gomg  to  work  ;  he  said,  *  There  is  no  work 
to-day,  the  work  is  stopped.' "     Now  you  know  the  work  was  not 
stopped  by  the  employers.     The  work  was  stopped,  if  by  anybody, 
by  the  agreement  of  uiese  men  among  themselves.     "  I  asked  him 
what  for  ?  he  told  me  to  go  to  the  Castle  Tavern,  in  the  Barking 
Road,  and  I  should  know."     This  introduces  a  subsequent  feature, 
which  can  only  be  of  importance  in  order  to  lead  your  minds  to 
this ;  was  there  a  combination  or  agreement  ?    We  have  here  Bunn, 
and  I  think  we  have  also  Dilley,  telling  the  man  to  go  to  the  Bark- 
ing Road.     But  that  is  not  of  so  much  importance  as  this.    You  will 
find  that  all  the  men  did  go  to  the  Barking  Road,  and  to  a  tavern 
called  the  Castle  Tavern.     So  you  have  not  only  the  fact  of  all  the 
men  leaving  simultaneously,  but  you  have  also  the  fact  of  their  all 
going  to  the  same  place,  their  rendezvous.     ^^  I  saw  Jones  and  Ray 
Qiere.    I  said  to  Jones,  *  What  is  the  matter  ? '     He  told  me  it  was 
all  through  Dilley  and  the  men  at  Fulham  ;  he  told  me  that  Collier 
had  asked  him  to  call  the  men  together  to  ask  them  if  they  would 
go  to  work,  and  the  men  said  no.     Collier  told  him  to  ask  the  fire- 
men to  go  to  work,  and  they  said  no."     Then  you  have  the  Ger- 
man witnesses.     About  them  I  do  not  propose  to  trouble  you,  as  I 
do  not  think  under  the  circumstances  they  carry  the  case  further. 
They  are   to  the   same  effect,  that  they  were  told  not  to  work. 
Now,  gentlemen,  it  comes  to  my  mind  to  be  an  essential  matter  for 
you  to  consider  what  was  the  position  of  the  Gras  Company,  and  for 
that  purpose  you  must  consider  what  was  the  relation  between  the 
Gas  Company  and  the  public.     As  between  the  Gras  Company  and 
the  public,  the  Gas  Company  were  supplying  the  whole  of  the  city 
of  London,  and  a  great  part  of  what  is  called  the  West  End  of  Lon- 
don, with  gas.     And  the  Gaa  Company  would  be  under  contract  no 
doubt  to  supply  a  great  many  persons  with  gas.      But,  whether 
they  were  under  contract  or  not,  you  will  ask  yourselves  whether 
the  stoppage  of  such  a  large  business,  and  the  stoppage  of  it  in  that 
way  —  namely,  that  it  would  reduce  the  city  oi  London  and  the 
saborbs  to  darkness  —  whether  that  would  not  be  a  tremendous 
blow  to  the  company,  the  employers  of  these  men.     I  say  nothing 
of  the  public ;  but  is  it  not  a  case  in  which  the  men,  however  little 
intelligent  they  might  be,  would  have  it  in  their  minds  that  their 
employers  never  would  run  the  risk  and  take  the  responsibility  of 
patting  the  whole  of  London,  or  all  that  part  of  London  which  they 
supplied  with  gas,  into  darkness  ?    Then  what  was  the  intent  in 
A©r  minds?      Was  it  a  wicked  intent  —  that  is  to  say,  in  your 
judgment,  was  it  anything  like  fair  dealing  as  between  master  and 
senrant,  and  between  man   and  man,  that  the   men  should  agree 
simoltimeously  to  stop  work,  and  such  a  work,  if  they  had  the  in- 
tent or  the  Buspicion  that  by  so  doing  they  would  put  their  masters 
under  a  terrible  responsibility  ?     I  must  ask  you  whether,  in  your 
judgment,  this  must  not  have  been  in  their  minds :  ^'  If  we  let  our 
VOL.  L  6 
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employers  know  or  think  we  shall  go  off  simultaneously  we  shall 
frighten  them  so  with  regard  to  the  mode  of  carrying  on  their  busi- 
ness, that  they  must  alter  their  mode  of  doing  their  business,  and 
therefore  they  must  succumb  to  our  wishes,  namely,  they  must  take 
into  their  employment  the  man  they  have  dismissed,  and  whom 
they  dismissed  because  it  is  admitted  he  refused  to  do  what  he  was 
told  to  do,  not  upon  the  ground  that  it  was  not  within  his  contract 
to  do  it,  but  upon  the  ground  that  somebody  not  his  master  had 
told  him  he  was  not  to  do  such  work.     Is  that  in  your  judgment  an 
improper  interference  with  the  mode  of  carrying  on  the  business  of 
the  employers?     And  do  you  think,  from  the  mode  in  which  it 
was  done,  that  it  was  in  the  minds  of  the  men  that  it  would  be 
interfering  with  their  master's  will?    Do  you  think  that  inter- 
ference was  made  under  such  circumstances  as  would  control  the 
will  of  masters  of  ordinary  nerve  under  such  circumstances  ?     It  is 
to  obtain  your  view  of  tms  that  I  ask  you,  with  regard   to  this 
first  set  of  counts,  —  Do  you  think  that  a  conspiracy  is  made  out 
against  these  men ;  first,  that  they  tried  to  force  the  company  to 
conduct  their  business  contrary  to  the  will  of  the  company  by  an 
improper  threat  or  improper  molestation  ?    Do  you  think  that  the 
defendants  agreed  together  to  force  the  company  to  conduct  their 
business  contrary  to  their  own  will  —  that  is,  to  force  the   com- 
pany to  employ  a  man  against  their  will,  which  man  the  company, 
unless  so  forced,  would  not  employ  ?     Then,  do  you  think    that 
was  done  by  an  improper  threat  or  molestation  ?    And  in  order  to 
arrive  at  this,  I  t^ll  you  there  would  be  an  improper  molestation 
if  anything  was  done  with  an  improper  intent  which  you    think 
was  an   unjustifiable  annoyance  and  interference  with  the    mas- 
ters in  conduct  of  their  business,  and  which  in  any  business  would 
be  such  annoyance  and  interference  as  would  be  likely  to  have  a  de- 
terring effect  upon  masters  of  ordinary  nerve.     Therefore,  do  you 
think  that  the  defendants  agreed  to  force  their  masters  to  carry  on 
their  business  in  a  manner  against  their  will  by  improper  molesta- 
tion —  that  is  to  say,  by  annoyance  or  interference  which  in  your 
minds  was  so  unfair  as  to  be  unjustifiable,  and  which  would  in  your 
judgments  deter  masters  of  ordinary  nerve  from  carrying  on  their 
business  as  they  desire,  such  molestation  being  of  this  kind :  **  Inas- 
much as  we  know  you  are  a  gas  company  lighting  a  great  part  of  the 
metropolis,  we  suggest  to  you  this  —  Suppose  we  all  leave  work  at 
the  same  moment ;  if  we  do,  you  cannot  carry  on  your  business ; 
you  must  then  throw  every  district  into  darkness.     You  dare  not 
do  that  against  your  customers  and  against  the  public,  and  therefore 
you  must  yield  to  what  we  demand."     Was  that  an  improper  inter- 
lerence,  in  your  judgment,  and  was  it  such  an  interference  as  in 
your  judgment  would  be  likely  to  deter  masters  of  ordinary  uerve 
from  carrying  on  their  business  according  to  their  own  will  ?    If  you 
think  that,  you  must  say  that  these  defendants  are  guilty  of  the 
conspiracy.    If  you  think  that  it  is  not  made  out  in  any  one  of  the 
circumstances  which  I  have  put  to  you,  you  must  say  that  the  de- 
fendants are  not  guilty.     Oi  course  you  are  at  liberty  to  draw  any 
distinption  between  these  defendants  that  you  may  thmk  fit ;  but  it 
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was  practioaUy  an  agreement  amongst  all  the  workmen.  As  it 
0eem8  to  me,  mere  is  no  distinction  between  any  ht  the  defendants, 
but  the  evidence  is  as  nearly  as  possible  equal  as  to  them  all ;  and 
your  verdict  will  be,  I  think,  that  they  are  all  guilty  or  none. 

Then  comes  the  other  point,  —  Do  you  think  that  they  agreed  to 
interfere  to  hinder  and  prevent  the  company  from  carrying  on  and 
exercising  their  business  according  to  their  own  will  by  those  other 
means,  namely,  by  simultan^usly  breaking  all  the  contracts  of  ser- 
vice into  which  they  had  entered  ?    It  has  been  said  that  the  break- 
ing of  these  contracts  would  not  be  an  offence,  because  they  would 
not  be  within  the  Masters'  and  Servants'  Act.    Now,  according  to 
that  act,  the  word  "  employed  "  shall  include  any  servant  or  work- 
man who  has  entered  into  a  contract  of  service  with  an  employer. 
It  is  obvious  that  these  men  had  all  entered  into  a  contract  of  ser- 
vice with  their  employers  ;  but  not  only  these  men,  for  the  evidence 
is  that  all  the  five  hundred  men  had  contracts  of  service  with  their 
employers.     Then  the  act  goes  on  to  say  that  the  words,  "Con- 
tract of  service,"  shall  include  any  contract  whether  in  writing  or  by 
parol.     Now,  to  say  that  these  workmen  had  not  entered  into  a  con- 
tract by  parol  seems  to  me  to  be  absurd.     Some  of  them  sign  these 
agreements  that  have  been  put  in,  and  others  go  to  the  works  and 
are  paid  weekly  wages,  but  with  a  notice  put  up  in  their  pay-room 
that  they  are  not  to  leave  and  that  they  are  bound  not  to  leave 
without  a  week's  notice.     This  is  a  contract  of  service  and  it  signi- 
fies not  whether  it  was  in  writing  or  not.     Then,  having  entered 
into  these  contracts,  the  act  says,  "  Whenever  the  employed  shall 
n^lect  or  refuse  to  fulfil  his  contract,  he  may  be  summoned  before 
a  magistrate  and  dealt  with  summarily."     Therefore,  the  breach  of 
such  a  contract  so  made  is  an  offence,  and  the  breach  of  that  con- 
tract, I  tell  you,  is  an  unlawful  act.     Now  the  breach  suggested  is 
tiiis.     They  were  all  entitled  to  leave  the  service  with  notice,  but 
none  of  them  were  entitled  to  leave  without  notice,  and  I  have 
pointed  out  the  importance  of  that  in  this  particular  case.     If  they 
leave  with  notice,  their  places  can  be  supplied ;  if  they  leave  with- 
out notice,  that  is  to  say,  simultaneously  — the  five  hundred  men  — 
their  places  cannot  be  supplied.     If  you  think,  therefore,  that  they 
had  entered  into  an  agreement  not  merely  to  break  their  contracts, 
but  to  break  them  simultaneously,  do  you  or  do  you  not  think,  even 
if  they  might  bi*eak  their  contracts  and  cease  to  work,  and  even  if 
they  might,,  agree  to  do  it  —  do  you  or  do  you  not  think  that  was  the 
doing  or  agreeing  to  do  a  lawful  act,  that  is,  to  leave  the  employ- 
ment ?     Even  if  you  assume  it  to  be  a  lawful  act,  do  you  think  tms 
was  an  agreement  to  do  that  lawful  act  by  unlawful  means,  that  is 
to  say,  by  breaking  their  contracts  —  by  leaving  without  notice  at 
one  and  the  same  time  ?    And  in  order  to  show  the  spirit  and  pur- 
pose with  which  they  did  it,  do  you  think  they  did  it  with  evil  in- 
tent, that  is,  the  evil  intent  of  forcing  their  masters  to  carry  on 
their  business  in  a  way  which  they  knew  was  contrary  to  the  will  of 
their  masters  ?     If  they  did,  you  will  say  they  are  guiliy  of  a  con- 
qnracy ;  if  you  think  they  did  not,  you  will  say  that  they  are  not 
guilty.     Therefore,  if  you  find  them  guilty  of  one  of  these  conspir- 
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acies,  you  must  bs,y  that  thev  are  guilty,  and  perhaps  you  will  tell  me 
of  which.  It  do€fl  not  at  all  follow  that  you  may  not  be  of  opinion 
that  they  are  guilty  of  both  conspiracies,  and  if  so  you  will  tell  me. 
As  to  any  trouble,  or  annoyance,  or  anger,  which  they  may  have 
caused  to  the  public,  you  must  not  take  that  into  account.  I  mean, 
you  must  not  find  them  guilty  because  you  think  them  wicked  in 
that  respect.  Still,  you  must  take  this  into  account:  What  had 
they  in  their  minds  with  r^ard  to  tlieir  masters?  K  you  think 
they  are  guilty  of  these  conspiracies  with  regard  to  their  masters, 
you  will  say  so ;  but  if,  upon  consideration,  you  doubt  it,  with 
regard  to  au  or  any  of  the  defendants,  you  will,  of  course,  pve 
them  the  benefit  of  that  doubt,  and  say  that  they  are  not  guilty. 
Grentlemen,  you  will  try  this  case  without  prejudice,  and  without 
any  view  of  what  the  result  may  be;  and  you  will  say  whether, 
within  the  law  as  I  have  laid  it  dovni  to  you,  they  are  guilty  of  one 
or  both  the  conspiracies.  If  you  think  they  are,  you  will  say  that 
they  are  guilty ;  if  you  think  they  are  not,  of  one  or  either,  you  will 
say  that  they  are  not  guilty. 

The  jury  retired  at  4.37  to  consider  their  verdict,  and  returned 
into  court  at  4.55,  finding  all  the  defendants  guilty. 

Brett,  J.    Do  you  find  them  guilty  of  both  lands  of  conspiracy 
that  I  put  to  you  ? 

The  Foreman.    We  find  them  guilty  on  the  second. 

Brett,  J.     Of  the  second  kind  of  conspiracy,  you  mean  ? 

The  Foreman.     Yes,  my  lord. 

Brett,  J.    And  not  of  the  first  ? 

The  Foreman.    Yes. 

Brett,  J.     May  I  ask  on  what  accoimt  you  recommend  them  to 
mercy  ? 

The  Foreman.     On  account  of  their  great  ignorance  and  being 
misled,  and  their  previous  good  character. 

Sentence  —  Twelve  months*  imprisonment  with  hard  labor. ^ 

1  Her  Majesty  by  the  adrice  of  the  Home  Secretary  (the  Right  Hon.  H.  A.  Brace), 
sabseqaentlj  remittM  ei^ht  months'  imprisonment,  and  reduced  the  sentence  to  Ibiai 
months'  imprisonment  with  hard  labor.    Rkpobtxb. 
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COURT  OF  CRIMINAL  APPEAL. 
(Before  Kbllt,  G.  B.,  Willes,  J.,  Clbasbt,  B.,  Gbotb  and 

QUAIN,  JJ.) 

April  27,  1872. 

Reg,  v.  Watkinson, 

(12  Cox's  Criminal  Cases,  271.) 

PUading.  —  Indictment  —  Debtors*  Act,  —  Arrest  of  Judgment.  —  82  4*  33 

Vict.  c.  62,  s.  19. 

Qfuere — whether  the  Court  for  the  Consideration  of  Crown  Cases  Reserved  can  enter- 
tain a  question  as  to  quashing  an  indictment,  reserved  at  the  trial. 

The  Debtors'  Act  (32  &  33  Vict.  c.  62),  s.  19,  enacts :  That  in  indictments  for  offences 
under  that  act  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged 
in  the  words  of  the  act,  specif^g  tha  offbnce, ''  without  setting  out  any  debt,  act  of 
bankruptcy,  trading,  adjudication,  or  any  proceedings  in,  or  order,  warrant,  or  docu- 
ment or  any  court  acting  under  the  Baniruptcv  Act,  1860." 

Hfid,  that  an  indictment  for  misdemeanor  Iramed  upon  sect.  11,  sub-sect.  13,  of  the  Act, 
which  enacts,  "  that  if  within  four  months  next  before  the  presentation  of  a  bank- 
mptcy  {>etition,  the  trader  by  any  false  representation,  or  other  fraud,  has  obtained 
any  pro]>erty  on  credit  and  has  not  paid  for  the  same,"  which  merely  charged  "  that  a 
bankruptcy  petition  was  presented  against  the  defendant  to  the  County  Court,  &c., 
upon  wnich  the  defendant  was  adjudged  bankrupt,  and  that  the  defendant  within  four 
months  before  the  presentation  of  the  said  petition  did  by  certain  false  representations 
obtain  firom  B.  on  credit,  certain  property,  and  has  not  paid  for  the  same,"  was  suffi- 
dent  in  arrest  of  judgment  under  the  above  statute,  and  also  under  Feel's  Act  (7  Geo. 
4,  c  64),  8.  20. 

Case  reserved  for  the  opinion  of  this  court  by  Mr.  Justice  Quain. 

Thomas  Watkinson  was  convicted  of  a  misdemeanor  at  the 
Spring  Assizes  for  the  West  Riding  of  the  county  of  York,  holden 
at  Leeds  on  the  2l8t  of  March,  1872.  Sentence  was  postponed  and 
the  defendant  was  admitted  to  bail,  in  order  that  the  opinionof  the 
Court  for  Crown  Cases  Reserved  should  be  taken  on  the  following 
i^ase:  — 

The  prisoner  was  indicted  under  the  Debtors'  Act,  1869,  sect.  11, 
sub-sect.  13,  for  that  he  within  four  months  next  before  the  presen- 
tation of  a  bankruptcy  petition  against  him  by  certain  false  represen- 
tations did  obtain  property  on  credit  and  did  not  pay  for  the  same. 

He  was  also  indicted  in  other  counts  of  the  same  indictment,  un- 
der the  same  Act,  sect.  18,  sub-sect.  1,  for  that  he  did  in  incurring 
certain  debts  and  liabilities  obtain  credit  by  false  pretences. 

The  following  is  a  copy  of  two  of  the  counts  of  the  indictment :  — 

The  other  counts  are  similar,  differing  only  in  the  names  of  the 
persons  from  whom  the  credit  or  property  was  obtained. 

West  Riding  of  Yorkshire,  to  wit,  —  The  jurors  for  our  lady  the 
Queen,  upon  Uieir  oath  present  that  on  the  14th  of  April,  1871,  a 
bankruptcy  petition  was  preseuted  against  Thomas  Watkinson,  to 
the  County  Court  of  Yorkshire,  holden  at  Bradford,  and  that  upon 
such  petition  the  said  Thomas  Watkinson  was  duly  adjudged  bank- 
rupt by  the  court  aforesaid,  upon  the  15th  of  April  in  the  year  afore- 
said ;  ajid  that  the  said  Thomas  Watkinson,  within  four  months  next 
before  the  presentation  of  the  said  bankruptcy  petition  against  him, 
to  wit,  on  the  20th  of  February,  1871,  did  by  certain  false  represen tit- 
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tions,  obtain  from  one  John  Byrant  on  credit  certain  pr^erty,  to  wit, 
certain  goods  to  the  amount  of  702.,  and  that  the  said  Thomas  Wat- 
kinson  has  not  paid  for  the  same  property,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Thomas  Watkinson,  on  the  20th  of  February, 
1871,  did  in  incurring  certain  debts  and  liabilities  to  the  said  John 
Bryant  obtain  credit  from  the  said  John  Bryant  under  false  pre- 
tences, against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace,  &c. 

The  covmsel  for  the  prisoner  moved  to  quash  the  indictment  on 
the  ground  that  it  was  too  vague  and  general.  That  it  would  enable 
the  prosecution  to  prove  under  it  any  number  of  false  representations 
and  false  pretences.  That  the  counts  should  have  been  confined  to 
one  false  representation  or  one  false  pretence.  And  that  the  false 
representations  and  false  pretences,  ftr  some  of  them,  ought  to  have 
been  set  out  in  the  indictment,  otherwise  there  would  be  a  diflSculty 
of  pleading  autrefois  convict  or  acquit  to  such  an  indictment. 

The  counsel  for  the  prosecution  relied  on  the  Debtors'  Act,  1869, 
s.  19,  as  justifying  the  form  of  the  indictment.  The  learned  judge 
reserved  for  the  opinion  of  this  court  the  question  whether  the  above 
indictment  ought  to  have  been  quashed. 

Some  discussion  took  place  during  the  argument  as  to  whether  this 
court  could  entertain  the  question  as  left  to  them,  but  as  Mr.  Jus- 
tice Quain  reported  that  the  real  point  raised  was  as  to  whether  the 
indictment  was  good,  the  court  said  the  objection  would  be  consid- 
ered as  taken  in  arrest  of  judgment. 

T.  Campbell  Foster^  for  the  prisoner.  The  Debtors'  Act,  1869 
(32  &  33  Vict.  c.  62),  s.  11,  sub-sect.  13,  enacts,  "  that  if  within 
four  months  next  before  the  presentation  of  a  bankruptcy  petition 
against  any  person,  or  the  commencement  of  the  liquidation,  he  by 
any  false  representation  or  other  fraud  has  obtained  any  property  on 
credit,  and  has  not  paid  for  the  same,  such  person  shall  be  deemed 
guilty  of  a  misdemeanor.'*  Sect.  19  provides  that  in  an  indictment 
for  an  offence  under  that  act  it  shall  be  suflScient  to  set  forth  the 
substance  of  the  offence  charged  in  the  words  of  the  act  specifying 
the  offence,  or  as  near  thereto  as  circumstances  admit,  without  ^eg- 
ing  or  setting  forth  any  debt,  act  of  bankruptcy,  trading,  adjudica- 
tion, or  any  proceedings  in,  or  order,  warrant,  or  document  of  any 
court  acting  under  the  Bankruptcy  Act,  1869."  Under  this  section 
it  is  not  sufficient  to  allege,  in  sucn  a  general  way  as  is  done  in  this 
indictment,  that  the  prisoner  did  "  by  certain  false  representations 
obtain  property  on  credit  and  has  not  paid  for  the  same."  That  ia 
stating  the  character  but  not  the  substance  of  the  offence.  The  case 
is  similar  to  that  of  an  indictment  for  perjury,  in  which  by  the  14  & 
15  Vict.  c.  100,  s.  20,  it  is  enacted  that  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offence  charged.  In  that  case  it  would  be 
insufficient  to  allege  merely  **  that  the  defendant  committed  perjury." 
In  Bex  V.  Perrott  (2  M.  &  S.  385),  Lord  Ellenborough  said,  "  Every 
indictment  ought  to  be  so  framed  as  to  convey  to  the  party  chained 
a  certain  knowledge  of  the  crime  imputed  to  him.     The  Legislature 
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have  so  held,  and  have  recorded  their  opinion  to  that  effecf^in  the 
case  of  perjury  in  stat  23  Geo.  2,  c.  11  (by  which  they  relieved  the 
party  prosecuting  from  many  of  the  forms  theretofore  incumbering 
the  prosecution  of  that  charge),  when  they  enacted  that  it  should  be 
sufficient  to  set  forth  the  substance  of  the  offence  charged,  together 
with  the  proper  averments  to  falsify  the  matter  wherein  the  perjury 
is  assigned.  The  Legislature,  when  they  so  enacted,  must  have  con- 
templated a  form  of  prosecution  in  which  the  word  falsely  as  a  pref- 
atory allegation  was  generally  if  not  always  used ;  and  we  must 
consider  them  aj9  thinUng  that  not  a  sufficient  allegation  to  falsify 
the  matter  without  the  proper  averments."  To  allege  merely  that 
the  defendant  did,  by  certain  false  representations,  obtain  credit  is 
simply  stating  the  offence  by  its  name.  In  Rex  v.  Mason  (2  T.  R. 
581),  it  was  holden  to  be  error  merely  to  allege  that  money  was  ob- 
tained by  "fake  pretences,"  without  specifying  them.  In  Davy  v. 
Baker  (4  Burr.  2471),  a  declaraticm  for  a  bribery  penalty  was  held 
bad  in  arrest  of  judgment,  which  merely  alleged  that  the  defendant 
"  did  receive  a  gift  or  reward,"  in  the  words  of  the  Act  2  Geo.  2,  c. 
24.  In  Heg.  v.  Bell  (12  Cox  C.  C.  87),  a  count  under  the  Debtors' 
Act,  1869,  8.  13,  sub-sect.  1,  alleging  simply  that  the  defendant  did 
obtain  credit  from  the  prosecutor  "  by  means  of  fraud  other  than  by 
false  pretences,"  without  setting  out  the  means,  was  quashed,  as 
being  too  general.  The  cases  of  Reg.  v.  Martin  (8  A.  &  E.  481), 
Rex  V.  Plestaw  (4  Camp.  494),  were  then  cited. 

Waddy  (  Wilberforce  with  him)  was  not  called  upon  to  argue. 

Kelly,  C.   B.     It  might  be  doubtful  whether  this    court  has 

Eower  to  quash  an  indictment,  and  I  give  no  opinion  on  that  point, 
ut  upon  the  report  of  the  learned  judge  we  may  treat  the  point  as 
arising  upon  a  motion  in  arrest  of  judgment.  It  it  were  necessary 
to  rely  upon  authority,  we  have  only  to  look  to  the  cases  of  Reg.  v. 
Blake  (6  Q.  B.  126),  and  Reg.  v.  Malready^  which  are  fatal  to  the 
objection  taken  upon  this  indictment  in  arrest  of  judgment.  It  may 
be  that  at  common  law,  and  but  for  sect.  19  of  the  Debtors'  Act,  an 
objection  might  have  been  made  effectually  to  the  indictment ;  but 
the  answer  to  the  objection  is  clear  upon  sect.  19.  The  question  is 
whether  it  is  sufficient  to  sustain  the  indictment  that  the  offence 
should  be  set  forth  in  the  words  of  the  act.  What  the  Legislature 
really  meant  to  enact  was,  that  it  should  be  unnecessary  to  set  out 
the  proceedings  in  bankruptcy.  It  is  quite  sufficient  in  stating  the 
offence  to  adopt  the  words  of  the  act.  Then  again.  Peel's  Act  (7 
Greo.  4,  c.  64),  s.  20,  is  also  conclusive  against  the  objection  taken 
in  arrest  of  judgment,  as  the  offence  is  described  in  the  words  of  the 
act  The  objection,  therefore,  fails. 
The  rest  of  the  court  concurring,  Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

January  22  and  25,  1873. 

Hbymann  v.  The  Quebk. 

(12  Cox's  Criminal  Cases,  88S.) 

Indictment,  —  Pleading.  —  Defective  Averment  cured  ly  Verdict.  —  Oonepir* 
acy  to  remove  Goods  in  Contemplation  of  Bankruptcy, —  Error. — Debt- 
ore  Act,  1869  (32  4-  33  Vict,  c.  62),  *.  11. 

Sect.  11  of  the  Debtors'  Act,  1869  (32  &  33  Vict.  c.  62 1  enacts  that  anj  person  adjudged 
bankrupt  shall  be  deemed  gniltj  of  a  misdemeanor  if,  within  four  months  next  before 
the  presentation  of  a  ban&nptcy  petition  against  him,  he  frandulentlj  removes  an/ 
part  of  his  property,  of  the  value  of  10/.  or  upwards. 

H.  was  tried  on  an  indictment  charging  that  he  and  others  **  unlawfully  and  wickedly 
did  conspire,  combine,  confederate,  and  agree  together,  contrary  to  the  provisions  of  the 
Debtors  Act,  1869,  and  within  four  months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  the  said  H.,  fraudulently  to  remove  part  of  the  property  of  the 
said  H.,  to  the  value  of  10/.  and  upwards,  that  is  to  sav,  oivers,  &c,  he  the  said  H. 
then  and  there  bein^  a  trader  and  liable  to  become  bankrupt ; ''  and  having  pleaded 
not  Kuilty,  was  convicted  and  sentenced. 

Error  having  been  brought  on  the  ground  that  the  indictment  contained  no  allegation 
that  H.  ever  was  adjudged  banluupt,  Held^  first,  that  the  offence  of  conspiracy  was 
complete  as  soon  as  an  agreement  had  been  entered  into  to  remove  the  goods  in  con- 
templation of  an  adjudication  of  bankruptcy,  even  though  no  such  adjumcation  ever 
took  place;  secondly,  that  after  verdict  it  must  be  taken  to  have  been  proved  that 
the  agreement  was  entered  into  in  contemplation  of  an  adjudication,  though  this  was 
not  averred  in  the  indictment,  such  defect  being  cured  by  the  verdict ;  thiroly,  that  as 
to  aider  by  verdict  at  common  law  there  is  no  distinction  between  criminal  and  civil 
pleadings. 

Error  upon  a  judgment  on  an  indictment,  tried  at  the  Central 
Criminal  Court,  for  conspiracy,  containing  several  counts,  of  which 
only  the  first,  second,  and  fourth  are  material. 

The  first  count  of  the  indictment  charged  that  Moritz  Heymann 
and  others,  named  in  the  indictment,  on  the  2d  of  January,  1871, 
unlawfully  and  wickedly  did  conspire,  combine,  confederate,  and 
agree  together,  contrary  to  the  provisions  of  the  Debtors'  Act,  1869, 
and  within  foui*  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him,  the  said  Moritz  Heymann,  fmudulently  to  re- 
move part  of  the  property  of  him,  the  said  Moritz  Heymann,  to  the 
value  of  lOZ.  and  upwards,  that  is  to  say,  divers  lars^e  quantities  of 
lace  and  embroide^  goods,  table  clo/s,  napki.8,luiiB3,  petti- 
coats,  dresses,  handkerchiefs,  neckerchiefs,  shawls,  and  shirt  fronts, 
he,  the  said  Moritz  Heymann,  then  and  there  being  a  trader  and 
liable  to  become  a  bankrupt,  against  the  peace  of  our  lady  the 
Queen. 

The  second  count  of  the  indictment  charged  that  Moritz  Hey- 
mann and  the  said  other  persons  conspired  together  that  the  said 
Moritz  Heymann  should,  within  four  months  next  before  the  pres- 
entation of  a  bankruptcy  petition  against  him,  and  contrary  to  the 
provisions  of  the  Debtors'  Act,  1869,  unlawfully  and  with  intent  to 
defraud,  conceal  part  of  his  property,  to  the  value  of  lOi.  and  up- 
wards, that  is  to  say,  lace  and  embroidery,  table  cloths,  napkins^ 
curtains,  dresses,  petticoats,  handkerchiefs,  neckerchiefs,  shawls,  and 
shirt  fronts,  to  the  value  of  900!. 
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The  f ourih  ooimt  of  the  indictment  charged  that  Moritz  Heymann 
and  the  said  other  persons  conspired  together  that  he,  the  said  Mo- 
ritz Heymann,  shomd,  contrary  to  the  provisions  of  the  Debtors'  Act, 
1869,  unlawfuUy  and  fraudulently  dispose  of,  otherwise  than  in  the 
ordinary  way  of  his  trade,  certain  of  his  property,  to  wit,  divers 
large  quantities  of  curtains  and  embroidered  goods,  table  cloths, 
napkins,  400  pieces  of  embroidery,  sixteen  dresses,  eighty-six  hand- 
kerchieb,  sixteen  dozen  neckerchiefs,  thirty  shawls,  large  quantities 
of  shirt  fronts,  and  other  goods  which  he,  tibe  said  Moritz  Heymann, 
had  before  then  obtained  on  credit,  and  had  not  paid  for. 

Heymann  pleaded  not  guilty.  He  was  convicted  on  the  first,  sec- 
ond, and  fourth  counts  of  the  indictment,  and  was.  sentenced  on  each 
count  to  be  imprisoned  for  eighteen  calendar  months. 

The  grounds  of  error  assigned  were  that  the  indictment  was  not 
sufficient  in  law  ;  that  the  object  of  the  conspiracies  charged  in  the 
above  mentioned  three  counts  of  the  indictment  was  to  commit 
offences  under  sect.  11  of  82  &  33  Vict.  c.  62,  sub-sects.  4,  5,  and 
15,  which  section  is  limited  to  persons  who  have  been  adjudged 
bankrupt,  whereas  in  none  of  these  counts  was  it  alleged  tluit  the 
defendant  had  been  adjudged  bankrupt ;  that  there  was  no  allega- 
tion that  any  creditor  of  the  defendant  entitled  to  petition  had  pre- 
sented a  petition  against  him  to  the  Court  of  Bankruptcy ;  that  there 
was  no  all^ation  tnat  defendant  and  the  other  persons  knew  at  the 
dates  of  the  alleged  conspiracies  that  the  defendant  was  a  person  to 
whom  sect.  11  of  the  Debtors'  Act  applied. 

Sect.  11  of  32  &  33  Vict.  c.  62,  enacts,  that  "  any  person  ad- 
judged bankrupt,  and  any  person  whose  affairs  are  liquidated  by 
arrangement  in  pursuance  of  the  Bankruptcy  Act,  1869,  shall  in  eacn 
of  the  cases  following  be  deemed  guilty  of  a  misdemeanor,  and  on 
conyiction  thereof  shall  be  liable  to  be  imprisoned  for  any  time  not 
exceeding  two  years,  with  or  without  hard  labor ;  that  is  to  say 
....  If  after  the  presentation  of  a  bankruptcy  petition  against  him 
or  the  commencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  conceals  any  part  of 
his  property  to  the  value  of  ten  pounds  or  upwards,  unless  the  jury 
is  satisfied  that  he  had  no  intent  to  defraud :  if  after  the  presenta- 
tion of  a  bankruptcy  petition  against  him,  or  the  commencement  of 
the  liquidation,  or  witnin  four  months  next  before  such  presentation 
or  commencement,  he  fraudulently  removes  any  part  of  his  property 
of  the  value  of  ten  pounds  or  upwards :  if  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition  against  him,  or 
the  conmiencement  of  the  liquidation,  he,  being  a  trader,  pawns, 
pledges,  or  .disposes  of,  otherwise  than  in  the  ordinary  way  of  his 
trade,  any  property  which  he  has  obtained  on  credit,  and  has  not 
paid  for,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  de- 
fraud." Sect.  19  of  the  same  act  provides  that :  ^^  In  an  indictment 
for  an  offence  under  this  act,  it  shall  be  sufficient  to  set  forth  the 
snbfltance  of  the  offence  charged  in  the  words  of  this  act  spex^ifying 
the  offence,  or  as  near  thereto  as  circumstances  admit,  without  alleg- 
ing or  setting  forth  any  debti  act  of  bankruptcy,  trading  adjudica- 
tion, or  any  proceedings  in,  or  order,  warrant,  or  document  of  any 
court  acting  under  the  Bankruptcy  Act,  1869." 
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Beslej/j  for  the  plaintiff  in  error.     The  coimts  upon  which  the 
defendant  was  convicted  do  not  disclose  an  indictable  offence.    Sect. 
19  of  the  Debtors'  Act,  1869,  does  not  apply  to  this  case,  as  the  indict- 
ment here  is  an  indictment  at  common  law  for  a  conspiracy  to  com- 
mit offences  under  that  act,  not  an  indictment  for  any  offence  under 
that  act.     The  facts,  therefore,  must  be  alleged  with  all  the  particu- 
larity required  to  constitute  the  offence  charged  in  the  indictment. 
Now  there  is  no  allegation  that  any  bankruptcy  petition  was  ever 
presented  against  the  defendant,  or  that  any  adju<ucation  ever  took 
place.     Li  Itex  v.  Jones  (4  B.  &  Ad.  846)  the  indictment,  after 
statinff  that  a  commission  of  bankruptcy  had  issued  a^inst  the 
defendant  by  virtue   of  which  the  commissioners  adjudged  him 
to.  be  a  bairupt,  charged  that  he  and    other  defeidSs  co^ 
spired  to  conceal  a  part  of  his  personal  estate.     After  verdict  this 
indictment  was  held  defective  for  not  showing  that  the  defendant 
had  actually  become  a  bankrupt.     ^'  It  does  not  state  enough,''  said 
Parke,  B.,  "  to  show  that  the  defendant  conspired  to  do  any  unlaw- 
ful act ;  it  ought  to  have  alleged  not  merely  the  issuing  oi  a  com- 
mission of  bankruptcy,  but  that  there  had  been  a  trading  by  Jones, 
and  a  petitioning  creditor's  debt,  and  that  he  became  bankrupt." 
''  The  indictment,"  said  Taunton,  J.,  "  ought  to  contain  averments, 
of  all  matters  necessary  to  constitute  the  offence  ;  it  is  not  sufficient 
merely  to  allege  matter  which  makes  it  probable  that  an  offence  has 
been  committed.     It  was  not  enough  to  show  in  this  case  that  a 
commission  issued,  or  that  the  commissioners  adjudged  the  party  to 
be  a  bankrupt.     He  must  actually  have  become  bankrupt."      In 
Rex  V.  Mason  (2  T.  R.  581)  it  was  held  that  an  indictment  charg- 
ing the  defendant  with  obtaining  money  by  false  pretences  was 
insufficient,  if  it  did  not  show  what  the  false  pretences  were ;  and 
that  if  the  defendant  were  convicted  on  it  the  court  would  reverse 
the  judgment  upon  a  writ  of  error.     In  Reg,  v.  Peck  (9  A.  &  El. 
686)  it  was  held  that  a  count  for  conspiring  to  deceive  and  defraud 
divers  of  her  Majesty's  subjects  who  should  bargain  with  defend- 
ants for  the  sale  of  goods,  of  great  quantities  of  such  goods,  without 
making  payment,  remuneration,  or  satisfaction  for  the  same,  with 
intent  to  obtain  profit  and  emoluments  to  defendants,  was  Imd,  as 
not  showing  that  the  conspiracy  was  for  a  purpose  necessarily  crimi- 
nal ;  also  that  a  count  charging  that  defendants,  being  indebted  to 
divers  persons,  conspired  to  defraud  them  of  the  payment  of  such 
debts,  and  in  pursuance  of  such  conspiracy  executed  a  false  and 
fraudulent  deed  of  bargain  and  sale,  and  assignment  of  certain  goods 
from  two  of  themselves  to  a  third,  with  intent  thereby  to  obtain 
emolument  to  themselves,  was  bad  for  omitting  to  show  in  what 
respect  the  deed  was  false  and  fraudulent.     [Mellob,  J.     These 
cases  have  been  virtually  overruled  by  later  ones.]     The  case  of 
Sydserff  v.  The  Queen  (11  Q.  B.  246),  in  which  the  court  held 
good,  on  writ  of  error,  an  indictment  charging  that  the  defendants 
"  unlawfully,  fraudulently,  and  deceitfully  did  conspire,  combine, 
confederate,  and  agree  together  to  cheat  and  defraud "  the  prose- 
cutor "  of  his  goods  and  chattels,"  certainly  seems  inconsistent  with 
Reg.  V.  Peck  (ubi  sup,}.    [Blackburn,  J.,  referred  to  Nash  v.  2%6 
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Queen  (4  B.  &  S.  935),  where  an  indictment  under  the  Bankruptcy 
Act,  1861,  8.  221,  alleged  that  the  defendant,  having  been  adjudged 
bankrupt  by  the  Court  of  Bankruptcy  for  the  London  district,  being 
then  the  court  duly  authorized  and  competent  to  adjudicate  as  afore- 
said upon  his  examination  in  the  said  court,  with  intent  to  defraud 
and  defeat  the  rights  of  his  creditors,  did  not  fully  and  truly  discover 
to  the  best  of  his  knowledge  and  belief  all  his  property,  to  wit,  all 
his  personal  property  in  money  and  in  goods,  ana  did  not,  as  to  part 
of  his  property  (not  being  part  fully  and  bond  fide  before  sold  or 
disposed  oi  in  the  way  of  his  trade  or  business,  and  not  laid  out  in 
the  ordinary  expense  of  his  family),  fully  and  truly  discover  to  the 
best  of  his  knowledge  and  belief  as  aforesaid,  how,  and  to  whom, 
and  for  what  consideration,  and  when  he  had  disposed  of,  assigned, 
or  transferred  such  part  thereof,  to  wit,  &c. ;  and  it  was  held  on 
error  that,  supposing  the  indictment  bad  for  want  of  certainty,  the 
objection  was  cured  by  7  Geo,  4,  c.  64,  s.  21,  as  the  offence  was 
efficiently  described  in  the  words  of  the  statute.] 

Sect.  21  of  7  Geo.  4,  c.  64,  applies  only  to  offences  created  by 
statute,  not  to  such  an  offence  as  the  plaintiff  has  been  found  guilt^ 
of.  It  enacts,  that  "  where  the  offence  charged  has  been  created  by 
any  statute,  or  subjected  to  a  greater  degree  of  punishment,  or  ex- 
cluded from  the  benefit  of  clergy  by  any  statute,  the  indictment 
or  information  shall,  after  verdict,  be  held  sufficient  to  warrant  the 
punishment  prescribed  by  the  statute  if  it  describe  the  offence  in  the 
words  of  the  statute."  The  indictment  in  the  present  case,  being  at 
common  law,  is  bad  for  not  stating  aU  the  ingredients  of  the  offence, 
and,  amongst  others,  that  a  petition  had  been  presented  against  the 
)Iaintiff  in  error,  and  that  he  had  been  adjudged  a  bankrupt. 
[Blackbubn,  J.  To  complete  the  offence  that  would  be  necessary ; 
mt  the  offence  of  conspiracy  may  be  complete,  though  the  crime  con- 
templated is  never  committed.  Why  should  it  not  be  a  conspiracy 
to  conspire  to  remove  goods  within  four  months  of  a  contemplated 
bankruptcy  by  the  owner  ?]  That  may  be  so ;  but  in  the  present 
case  the  indictment  contains  no  allegation  that  the  parties  conspired 
in  contemplation  of  bankruptcy,  [Blackbubn,  J.  In  Cora.  Dig. 
Pleader,  (5.  87,  we  find  that  "  if  a  declaration  omits  that  which  was 
necessary  to  be  proved,  otherwise  the  plaintiff  could  not  recover, 
this  shsJl  be  aided  by  a  verdict  for  the  plaintiff."  So  1  Wms. 
Saund.  260,  n.  1 :  "  Where  there  is  any  defect,  imperfection,  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which 
would  have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issue 
joined  be  such  as  necessarily  required  on  the  trial  proof  of  the  facts 
80  defectively  or  imperfectly  stated  or  omitted,  and  without  which  it 
is  not  to  be  presumed  that  either  the  judge  would  direct  the  jury  to 

g've,  or  the  jury  would  have  given,  the  verdict,  such  defect,  imper- 
ction,  or  omission  is  cured  by  the  verdict  by  the  common  law."]  All 
this  is  said  only  of  the  pleadings  in  civil  actions.  [Blaokbuen,  J. 
I  know  of  no  distinction  in  this  respect  between  civil  and  criminal 
pleadings.  Is  there  any  authority  for  making  a  distinction  ?]  In  1 
Chitty's  Crim.  Law,  p,  172,  we  read :  "  It  is  further  laid  down  that 
an  indictment  ought  to  be  certain  to  every  intent,  and  without  any 
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intendment  to  the  contrary ;  and  that  it  ought  to  have  the  same  cer- 
tainty  as  a  declaration :  for  all  the  roles  t£at  apply  to  civil  plead- 
ings are  applicable  to  criminal  accosations.  The  last  observation, 
indeed,  does  not  sufficiently  express  the  degree  of  precision  required ; 
for  technical  objections  have  been  more  frequently  admitted  to  pre- 
vail in  criminal  than  in  civil  proceedings,  and  it  was  expressly  laid 
down  by  Lord  Mansfield  (1  Leach  134),  that  a  greater  strictness  is 
required  in  the  former  than  is  necessary  in  the  latter ;  and  in  the  first 
a  defendant  is  allowed  to  take  advanta^  of  mere  formal  exceptions." 
Archbold's  Pleading  and  Evidence  in  Criminal  Cases,  p.  53  (17th 
edit.),  was  also  referred  to. 

Brombyy  in  support  of  the  conviction,  was  told  that  the  court 
would  consider  before  the  25th  instant  whether  it  would  be  neces- 
sary to  hear  him. 

January  25.  —  Blagkbubn,  J.  This  was  a  writ  of  error  argued 
before  the  Lord  Chief  Justice,  my  brothers  Mellor,  Quain,  and 
myself  on  the  last  Crown  paper  day.  We  intimated  at  the  conclu- 
sion of  the  argument  for  the  plaintiff  in  error  that  we  should  say  to- 
day whether  we  thought  it  necessary  to  hear  any  arguments  in 
support  of  the  conviction ;  and  we  have  come  to  the  conclusion  that 
it  is  not  necessary  to  do  so.  The  indictment  was  for  conspiracy,  and 
it  is  not  necessary  to  cite  any  authority  to  show  that  the  offence  of 
conspiracy  is  complete  as  soon  as  there  is  an  agreement  to  do  a  thing 
which  would  be,  if  done,  though  not  a  crime,  such  a  matter  as  would 
bring  the  agreement  to  do  it  within  the  definition  of  conspiracy. 
Here  the  prisoner  has  been  convicted  upon  an  indictment  on  several 
counts,  but  all  the  objections  raised  apply  to  the  first  count,  and  the 
reason  for  our  decision  as  to  that  count  will  apply  to  our  judgment 
upon  the  other  two.  The  first  count  charges  that  Moritz  Heymann 
and  the  other  persons  mentioned  in  it,  on  the  2d  of  January,  1872, 
"  unlawfully  and  wickedly  did  conspire,  combine,  confederate,  and 
agree  together  contrary  to  the  provisions  of  the  Debtors'  Act,  1869, 
and  within  four  montl^  next  before  the  presentation  of  a  bankruptcy 
petition  against  the  said  Moritz  Heymann,  fraudulently  to  remove 
part  of  the  property  of  the  said  Moritz  Heymann  to  the  value  of  lOZ. 
and  upwards,  that  is  to  say,  divers  large  quantities  of  lace  and  embroi- 
dered goods,  4&C.,  he  the  said  Moritz  Heymann  then  and  there  being  a 
trader,  and  liable  to  become  bankrupt,  against  the  peace  of  our  lady  the 
Queen."  On  this  there  is  a  plea  of  not  guilty  and  a  verdict  of  guilty. 
Sect.  11  of  the  Debtors'  Act,  1869  (32  &  33  Vict.  c.  62),  enacts,  that 
*'  any  person  adjudged  bankrupt,  and  any  person  whose  affairs  are 
liquidated  by  arrangement  in  pursuance  of  the  Bankruptcy  Act, 
1869,  shall  in  each  of  the  cases  following  be  deemed  guilty  of  a  mis- 
demeanor  If  after  the  presentation  of  a  bankruptcy 

petition  against  him,  or  the  commencement  of  the  liquidation,  or 
within  four  months  next  before  such  presentation  or  commencement, 
lie  conceals  any  part  of  his  property  to  the  value  of  10?.  or  upwards, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud  ;  if  after 
the  presentation  of  a  bankruptcy  petition  against  him,  or  the  coni- 
■u-encement  of  the  liquidation,  or  within  four  months  next  before 
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such  presentation  or  commencement,  he  fraudulently  removes  any 
part  of  his  property  of  the  value  of  lOi.  or  upwards,"  &c. 

It  is  quite  dear  that  if  an  agreement  were  come  to,  or  a  conspir- 
acy entered  into  such  as  alleged  in  the  first  count  of  the  indictment, 
with  a  view  to  a  prospective  and  contemplated  bankruptcy,  the 
offence  of  conspiracy  would  be  at  once  complete,  whether  an  adjudi- 
cation of  bankruptcy  did  or  did  not  follow.     The  objection  here 
taken  on  behalf  oi  the  plaintiff  in  error  is,  that  the  count  does  not 
say  that  the  agreement  or  conspiracy  was  in  contemplation  of,  or 
with  a  view  to,  an  adjudication  ;  and  if  we  were  determining  such  a 
question  on  demurrer,  I  am  not  prepared  to  say  that  that  might 
not  be  a  good  objection.     But  there  is  a  general  rule  as  to  pleading 
at  common  law  —  and  I  think  it  right  to  say  that  there  is  no  dis- 
tinction, where  questions  of  this  sort  arise,  between  the  pleadings 
m  civU  and  criminal  proceedings  ;  that  where  an  averment  which  is 
necessary  to  support  a  particular  part  of  the  pleading  has  been 
imperfectly  stated,  and  a  verdict  on  an  issue  involving  that  aver- 
ment is  found,  and  it  appears  to  the  court  after  verdict  that  unless 
this  averment  were  true  the  verdict  could  not  be  sustained,  in  such 
a  case  the  verdict  cures  the  defective  averment,  which  might  have 
been  bad  on  demurrer.     The  authorities  upon  this  subject  are  all 
stated  in  1  Wms.  Saund.  260,  n.  1  (last  edit.).     If  the  confederacy 
in  the  present  case  were  entered  into  in  contemplation  or  expecta- 
tion of  a  future  bankruptcy,  there  is  no  doubt  that  the  offence  of 
conspiracy  was  committed.     The  count  avers  that  the  plaintiff  in 
error  and  the  others  mentioned  in  it  unlawfully  and  wickedly  con- 
spired, combined,  4&c.,  contrary  to  the  provisions  of  the  Debtors' 
Act,  1869,  and  vrithin  four  months  next  before  the  presentation  of  a 
bankruptcy  petition  against  him,  fraudulently  to  remove  part  of  his 
property  ;  but  it  does  not  state  expressly  that  this  was  done  in  con- 
templation of  a  bankruptcy  petition,  out  only  that  it  was  done 
within  four  months  next  before  the  presentation  of  such  a  petition. 
We  think  that  the  verdict  of  the  jury  upon  the  issue  of  not  guilty 
could  not  have  been  arrived  at  unless  it  were  proved  that  the  fraud- 
ulent remoTal  of  the  goods  was  in  contemplation  or  expectation  of 
an  adjudication  in  bankruptcy ;  and  if  the  confederacy  was  entered 
into  in  contemplation  of  an  adjudication,  the  offence  of  conspiracy 
was  at  once  complete  as  soon  as  the  parties  had  agreed,  whether,  in 
fact,  any  adjudication  followed  or  not.     The  objections,  therefore, 
^en  on  behalf  of  the  plaintiff  in  error,  fail,  and  our  judgment 
will,  therefore,  be  for  the  Crown. 

Judgment  affirmed. 

Attorney  for  prosecution,  A.  (7.  Ditton. 

Attorney  for  plaintiff  in  error,  H.  Sydney. 
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NORFOLK  CIRCUIT. 

NoBTHAHPTON  Spbino  Assizss,  1878. 

(Before  Mabtin,  B.) 

RSG.  V.  Watebs. 

(12  Cox'8  Criminal  Cases,  390.) 

Breaking  Priion,  — Arrest  without  Warrant.  —  Remand  dismiseaL 

W.  was  giyen  into  cnstody  without  a  warrant  on  a  charge  of  felonj.  He  was  conye jed 
before  a  magistrate,  who  remanded  him  in  custody  without  any  eyidence  on  oath. 
W.  was  removed  to  a  lock-up  from  which  he  escaped.  The  cluu^  of  felony  made 
affainst  him  was  dismissed  by  the  magistrates.  Held  (]>er  Martin,  B.),  that  the  dis- 
missal by  the  magistrates  was  not  equivalent  to  an  acquittal  by  a  jury ;  that  the  de- 
fendant was  legally  in  custody,  although  no  evidence  was  taken  upon  oath  to  justify 
his  remand;  and  that  these  facts  were  no  defence  to  the  indictment  for  breaking 
prison. 

The  prisoner  was  indicted  for  breaking  out  from  the  lock-up  at 
Wellingborough,  being  then  in  lawful  custody  for  felony. 

Moncktariy  for  the  prosecution. 

Chraham^  for  the  prisoner. 

It  appeared  that  the  prisoner  and  another  man  had  been  given 
into  the  custody  of  a  pohce  officer,  without  warrant,  on  a  charge  of 
stealing  a  watch  from  the  person.  They  were  taken  before  a  magis- 
trate. No  evidence  was  taken  upon  oath,  but  the  prisoner  was  re- 
manded for  three  days.  The  prisoner  broke  out  of  the  lock-up  and 
returned  to  his  home.  He  appeared  before  the  justices  on  the  day 
to  which  the  hearing  of  the  chaise  had  been  adjourned,  and  on  the 
investigation  of  the  case  it  was  dismissed  Y^  the  justices,  who  stated 
that  in  their  opinion  it  was  a  lark,  and  uo  jury  would  convict.  The 
above  facts  having  been  proved, 

Qraham^  for  the  prisoner,  submitted  there  was  no  case,  as  the 
prisoner  was  not  lawfully  in  custody,  since  the  magistrate  had  no 
power  to  remand  him  and  detain  him  in  custody  without  evidence 
on  oath. 

Mabtin,  B.  On  referring  to  Jervis's  Act  (11  &  12  Vict.  c.  42, 
8.  21),  held  that  the  justices  had  such  power. 

Graham  contended,  secondly,  that  the  charge  having  been  dis- 
missed by  the  justices,  the  prisoner  could  not  be  convictea  of  breach 
of  prison,  citing  Lord  Hale,  i.  610,  611,  that  if  a  man  be  subse- 
quently indicted  for  the  original  oflFence  and  acquitted,  such  acquittal 
would  be  a  sufficient  defence  to  an  indictment  for  breach  of  prison. 

Mabtin,  B.,  held  that  a  dismissal  by  magistrates  was  not  tanta- 
mount to  an  acquittal  ^pon  an  indictment.  It  simply  amounted  to 
this,  that  the  justices  did  not  think  it  advisable  to  proceed  ynth  the 
charge,  but  it  was  still  open  to  them  to  hear  a  fresh  charge  against 
him. 

Verdict  — Ghiilty.      Sentence  —  Six  weehi  imprisonment. 
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NORFOLK  CIRCUIT. 

SUVFOL]^   SUKMEE  ASSIZBS,    1872. 

(Before  Btles,  J.) 

Reg.  v.  Kew  &  Jackson. 

(12  Cox's  Criminal  Cases,  355.) 

Manslaughter,  —  Contributory  Negligence. 

It  seems  that  oomtribiitorj  negligence  is  not  an  answer  to  a  criminal  charge,  as  to  a  civil 

action. 

The  prisoners  were  indicted  for  manslaughter.  It  appeared  that 
on  the  2d  of  June  the  prisoner  Jackson,  who  was  in  the  employ  of 
Mr.  Harris,  a  farmer^  was  instructed  to  take  his  master's  horse  and 
cart,  and  drive  the  prisoner  Kew  to  the  Bungay  railway  station. 
Being  late  for  the  train,  Jackson  was  driving  at  a  furious  rate,  at 
full  gallop,  and  ran  over  a  child  going  to  school,  and  killed  it.  It 
was  about  two  o'clock  in  the  afternoon,  and  there  were  four  or  five 
little  children  from  five  to  seven  years  of  age  going  to  school  unat- 
tended by  any  adult. 

Metcalfe  ^  Simms  Reeve^  for  the  prisoners,  contended  that  there 
was  contributory  negligence  on  behalf  of  the  child  running  on  the 
road,  and  that  Kew  was  not  liable  for  the  acts  of  another  man's 
servant,  he  having  no  control  over  the  horse,  and  not  having  selected 
eith^  Uie  horse  or  the  driver. 

Btles,  J.,  after  reading  the  evidence,  said :  Here  the  mother 
lets  her  child  go  out  in  the  care  of  another  child  only  seven  years  of 
age,  and  the  prisoner  Kew  is  in  the  vehicle  of  another  man,  driven 
by  another  man's  servant,  so  not  only  was  Jackson  not  his  servant, 
but  he  did  not  even  select  him.  It  has  been  contended  if  there  was 
contributory  n^ligence  on  the  children's  part  then  the  defendants 
are  not  liable,  ifo  doubt  contributory  negligence  would  be  an  an- 
swer to  an  action.  But  who  is  the  plaintiff  here  ?  The  Queen,  as 
representing  the  nation  ;  and  if  they  were  all  negligent  together  I 
think  their  negligence  would  be  no  defence,  even  if  they  had  been 
adults.  If  they  were  of  opinion  that  the  prisoners  were  driving  at 
a  dangeroos  pace  in  a  culpably  negligent  manner,  then  they  are 
guilty.  It  was  true  that  Kew  was  not  actually  driving,  but  still  a 
word  from  him  mi^ht  have  prevented  the  accident.  If  necessary, 
he  would  reserve  uie  question  of  contributory  negligence  as  a  de- 
fence for  the  Court  of  Criminal  AppeaL 

The  jury  acquitted  both  prisoners. 
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MIDLAND  CIRCUIT- 

WOBGBSTEB  SPBING  ASSIZBS. 

March  Sd,  1878. 

(Before  Quain,  J.) 

Reg.  v.  Elizabeth  Banks  &  Leah  Baiteb. 

(12  Coz'8  Criminal  Cases,  393.) 

Oonspircuiy  to  murder  Vhbam  Infant,  —  Evidence  of  Conspiracy  continuing 
after  Birth  of  Infant.  —  Proposing  to  murder  Infant  expected  to  be  horn, 
—  24  4*  25  Vict,  c,  100,  *.  4. — Effect  of  Letter  proposing  to  murder 
written  before  Birth  of  Infant,  but  posted  so  as  to  arrive  at  Destination 
subsequent  to  Birth.  —  Effect  of  Intercepted  Letters, 

An  indictment  alleging  a  conspiracj  to  murder  a  living  infant  will  not  be  supported  by 
evidence  of  a  conspiiacj  existing  previous  to  the  birth  of  such  infant,  unless  the  agree- 
ment and  intention  continue  sul^equently  to  the  birth. 

A  design  bv  two  persons,  bydifierent  means,  to  murder  a  child  of  which  a  woman  is  preg- 
nant, ana  expects  soon  to  be  delivered,  is  sufficiently  proximate  to  be  the  subject  of  a 
conspiracy. 

A.  wrote  and  put  in  the  post-office  at  H.,  at  four  o'clock  one  afternoon,  a  letter  addressed 
to  B.  at  W.,  containing  a  sug^stion  for  the  murder  of  a  child  to  which  B.  was  expect- 
ing to  give  birth.  The  child  was  bom  at  one  a.  m.  on  the  following  morning.  The 
letter  posted  at  H.  would  have  been  in  the  ordinary  course,  and*  was  m  fact  delivered 
at  the  nouse  where  B.  lodged  at  eight  o'clock  on  tne  morning  of  the  day  after  it  was 
posted  at  H.  The  letter  never  came  to  B.'s  hands,  being  intercepted  by  the  landlady 
of  the  house.  Held,  on  these  facts,  that  the  jury  might  find  that  the  act  of  A.  con- 
tinued until  the  letter  was  delivered  at  the  house  of  B.,  and  if  the  letter  had  reached 
B.,  that  A.  might  properly  have  been  convicted  of  solicdng  and  inciting  B.  to  murder 
her  child,  and.  the  letter  having  been  intercepted,  that  A.  could  be  convicted  of  an 
attempt  to  solicit  and  incite  B.  to  murder  her  diild. 

Indictment. 

City  of  Worcester,  and  county  )  The  jurors  for  our  lady  the 
of  the  same  city,  to  wit.  j  Queen,   upon  their  oath,  present 

that  Elizabeth  Banks  and  Leah  Banks,  on  the  15th  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
two,  unlawfully  and  wickedly  did  conspire,  confederate,  and  agree 
together  a  certain  infant  female  child  of  tender  age,  to  wit,  of  the 
age  of  two  days,  the  name  whereof  is  to  the  jurors  aforesaid  un- 
known, feloniously,  wilfully,  and  of  their  malice  aforethought  to  kill 
and  murder,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

Second  Count,  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  11th  day  of  October,  in  the 
year  of  our  Lord  1872,  the  said  Elizabeth  Banks  was  delivered  of 
a  female  child,  the  name  whereof  is  to  the  jurors  aforesaid  unknown, 
which  said  child  was  then  and  still  is  hving,  and  that  the  said 
Elizabeth  Banks  and  the  said  Leah  Banks  did  unlawfully  and 
wickedly  conspire,  confederate,  and  agree  together  the  said  child 
feloniously,  wilfully,  and  of  their  malice  aforethought  to  kill  and 
murder,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 
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Third  Count.     And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid  the 
said  Elizabeth  Banks  was  delivered  oi  a  female  child,  which  said 
child  then  was  and  still  is  alive,  and  the  name  whereof  is  to  the  ju- 
rors aforesaid  unknown,  and  that  before  the  said  child  was  bom,  and 
whilst  the  said  Elizabeth  Banks  carried  and  was  quick  with  the  said 
child  of  which  she  was  so  delivered  as  aforesaid,  to  wit,  on  the  9th 
day  of  October,  in  the  year  aforesaid,  the  said  Elizabeth  Banks  and 
the  said  Leah  Banks,  being  evil  disposed  persons,  and  wickedly  de- 
vising and  intending,  if  and  in  case  the  said  child  was  bom  alive, 
the  life  of  the  said  child  to  take  and  destroy,  unlawfully  and  wick- 
edly did  conspire,  confederate,  and  agree  together  the  said  child  if 
born  alive,  feloniously,  wilfully,  and  of  their  malice  aforethought,  to 
kill  and  murder.     And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  afterwards,  to  wit,  on  the  10th  day  of 
October,  in  the  year  aforesaid,  and  in  pursuance  of  and  according 
to  the  same  conspiracy,  confederation,  and  agreement,  the  said  Leah 
Banks  did  write  and  post  at  a  certain  post-office  a  letter  to  the  said 
Elizabeth  Banks,  with  intent  the  same  should  be  delivered  to  and 
read  by  the  said  Elizabeth  Banks,  and  in  and  by  the  said  letter  did 
mcite,  encourage,  and  propose  to  the  said  Elizabeth  Banks  the  life  of 
the  said  child  to  take  and  destroy.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  after  and  in  pursuance 
of  and  according  to  the  said  conspiracy,  confederacy,  and  agreement, 
to  wit,  on  the  13th  day  of  October,  in  the  year  aforesaid,  the  said 
Elizabeth  Banks  did  write  a  letter  to  the  said  Leah  Banks,  and  did 
deliver  the  said  letter  to  one  Jane  Mables,  with  intent  the  said  Jane 
Mables  should  post  the  same,  and  that  the  same  should  be  delivered 
to  and  read  by  the  said  Leah  Banks,  and  in  and  by  the  said  lettei 
did  solicit  and  propose  to  the  said  Leah  Banks  to  aid  and  assist  hei, 
the  said  Elizabeth  Banks,  the  life  of  the  said  child  to  take  and  de- 
stroy, against  the  peace  of  our  lady  the  Queen,  her  crown  and  dig- 

Fourth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  11th  day  of  October,  in  the  year 
of  our  Lord  1872,  the  said  Leah  Banks  unlawfully  and  wickedly  did 
solicit,  encourage,  persuade,  and  endeavor  to  persuade  the  said  Eliza- 
beth Banks  a  certain  female  child  then  lately  before  born  of  the 
body  of  the  said  Elizabeth  Banks,  the  name  whereof  is  to  the 
jurors  aforesaid  unknown,  feloniously,  wilfully,  and  of  her  malice 
aforethought  to  kill  and  murder,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Ftfth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid  the 
said  Leah  Banks  unlawfully  and  wickedly  did  propose  to  the  said 
Elizabeth  Banks  a  certain  female  child  then  lately  before  born  of 
the  body  of  the  said  Elizabeth  Banks,  and  the  name  whereof  is  to 
the  jurors  aforesaid  unknown,  feloniously,  wilfully,  and  of  her  malice 
aforethought  to  kill  and  murder,  against  the  form  of  the  statute  in 
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such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Sixth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid  the 
said  Elizabeth  Banks  was  delivered  of  a  certain  female  cliild,  which 
said  child  ^as  then  and  still  is  living,  the  name  whereof  is  to  the 
jurors  aforesaid  unknown,  and  that  before  the  birth  of  the  said  child, 
and  whilst  the  said  Elizabeth  Banks  carried  and  was  quick  with  the 
said  child,  to  wit  on  the  10th  day  of  October,  in  the  year  aforesaid, 
the  said  Leah  Banks  falsely,  wickedly,  and  unlawfully  did  solicit  and 
incite  the  said  Elizabeth  Banks,  the  said  child  when  bom  by  means 
of  a  certain  poison,  to  wit,  salts  of  lemon,  feloniously,  wilfully,  and 
of  her  malice  aforethought  to  kill  and  murder,  to  the  evil  example 
ol  all  others  in  like  case  offending,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Seventh  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  11th  day  of  October,  in  the 
year  of  our  Lord  1872,  the  said  Elizabeth  Banks  was  delivered  of  a 
female  child,  then  and  still  alive,  the  name  whereof  is  to  the  jurors 
aforesaid  unknown,  and  being  so  delivered  of  the  said  child  as  afore- 
said, afterwards,  to  wit,  on  the  15th  day  of  October,  in  the  year 
aforesaid,  unlawfully  and  wickedly  did  solicit,  encourage,  persuade, 
and  endeavor  to  persuade  the  said  Leah  Banks  the  said  child  felo- 
niously, wilfully,  and  of  her  malice  aforethought  to  kill  and  murder, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Eighth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid  the 
said  Elizabeth  Banks  unlawfully  and  wickeoly  did  propose  to  the 
said  Leah  Banks  a  certain  female  child  then  recently  bom  of  the 
body  of  the  said  Elizabeth  Banks,  the  name  whereof  is  to  the  jurors 
aforesaid  unknown,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought to  kill  and  murder,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

Ninth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  s^dd  11th  day  of  October,  in  the 
year  aforesaid,  the  said  Elizabeth  Banks  was  delivered  of  a  female 
child,  then  and  now  living,  the  name  whereof  is  to  the  jurors  afore- 
said unknown,  and  afterwards,  to  wit,  on  the  15th  day  of  Octo- 
ber, in  the  year  aforesaid,  falsely,  wickedly,  and  unlawfully  did  solicit 
and  incite  the  said  Leah  Banks  her  the  said  Elizabeth  Banks  to  aid 
and  abet  in  taking  and  destroying  the  life  of  the  said  child  by 
drowning,  and  so  the  said  child  feloniously,  wickedly,  and  of  her 
malice  aforethought  to  kill  and  murder,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

T.  F.  Streeten^  for  prosecution.  ^ 

Jelf^  for  prisoners. 

The  prisoner  Elizabeth  Banks,  aged  eighteen,  having  been  sedaced, 
and  being  pregnant  with  an  illegitimate  child,  came  to  Worcester  in 
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August,  1872,  and  took  a  lodging  at  the  house  of  one  Martha 
Mables.  About  one  j£  M.  on  the  morning  of  Thursday,  the  11th  of 
October,  she  was  confined,  and  a  child  was  born  aUve,  and  was  liv- 
ing up  to  the  time  of  the  trial.  The  prisoner  Leah  Banks,  although 
really  the  aimt  of  Elizabeth,  was  only  a  few  months  older  than  her 
niece,  and  Leah  and  Elizabeth  had  lived  together  from  childhood  in 
the  house  of  Leah's'  mother,  at  Hartpury,  near  Gloucester.  About 
half-past  three  on  the  afternoon  of  Wednesday,  the  10th  of  Octo 
her,  the  prisoner  Leah  came  to  the  post-office  at  Hartpury,  and  gave 
to  the  postmistress  a  letter  addressed  to  the  prisoner  Elizabeth.  The 
letter  was  in  due  course  forwarded  to  Worcester  by  the  mail,  leaving 
Hartpury  soon  after  four  o'clock,  and  was  delivered  at  the  house  of 
Mrs.  Mables,  in  Worcester,  on  the  following  morning,  a  few  hours 
after  the  birth  of  the  child.  Mrs.  Mables,  into  whose  hands  the 
letter  came,  did  not  deliver  it  to  the  prisoner  Elizabeth,  and  in  fact 
it  never  reached  her  hands,  nor  was  communicated  to  her.  The  let- 
ter contained  the  following  passage :  ^*  I  think  the  best  thing  for 
you  to  do  is  to  get  about  two  or  three  pennyworth  of  salts  of  lemon, 
as  that  will  be  easier  got  than  anythi^ig  else,  and  as  soon  as  you  can 
get  to  feed  your  baby  yourself,  put  a  veir  little  in  its  food  at  a  time ; 
mind  no  one  else  do  not  have  any  of  it,  out  rive  it  a  very  little  at  a 
time,  as  it  is  strong  poison,  and  the  child  will  gradually  waste,  and 
in  a  few  days  it  will  be  dead ;  and  of  course,  no  doctor  nor  anything 
of  the  kind  will  be  wanted,  but  it  will  be  took  in  the  night  and  put 
in  the  cemetery,  and  no  one  will  have  no  suspicion.  Burn  the  paper 
you  buy  it  in  as  soon  as  you  get  it  home,  and  put  it  in  some  plain 
white,  as  there  will  be  a  lable  upon  it.  Tell  them  at  the  druggist's 
you  want  it  to  take  stains  out  of  clothes."  On  Sunday,  the  14th  of 
October,  the  prisoner  Elizabeth  wrote,  and  gave  to  a  girl  in  the  house, 
a  letter  which  she  requested  might  be  posted.  The  letter  was  handed 
to  Mrs.  Mables,  who  did  not  post  it,  but  delivered  it  with  the  letter 
mentioned  above  to  the  chief  constable  at  Worcester.  The  letter 
written  by  Elizabeth  was  addressed  to  the  prisoner  Leah,  and  con- 
tained the  following  passage :  "  Tell  me  if  I  cannot  come  home 
on  Saturday  ....  I  have  been  thinking  I  will  not  come  until  Sat- 
urday night,  then,  if  I  am  obliged  to  bring  it "  (i.  e.  the  baby)  "  to 
Gloucester  alive,  you  and  I  can  easily  destroy  it  coming  along  the 
causeway.  When  you  are  coming  in,  look  and  see  if  we  can  manage 
to  drown  it  anyhow.  Be  sure  you  come,  not  let  grandmother,  that 
would  do  us  altogether."  After  receiving  this  letter  the  chief  con- 
stable took  Leah  Banks  into  custody  at  Hartpury,  and  in  her  posses- 
sion  foond  parts  of  three  letters  in  prisoner  Eliz^lbeth's  hand^^ting. 
The  letters  bore  no  dates,  but  were  apparently  written  after  the 
prisoner  Elizabeth's  arrival  in  Worcester.  In  that  which  was  appar- 
ently the  earliest,  was  the  following  passage :  "  And  my  dear  girl, 
between  Worcester  and  Hartpury  between  us  we  can  easily  manage 
to  destroy  the  child."  The  second  letter  contained  the  following 
passage :  *^  I  am  going  to  bespeak  the  woman  next  week,  but  it  is 
possible  I  shall  not  have  her  none  the  more  for  that.  I  have  me  a 
box;  I  gave  2s.  6d.  for  it,  and  if  I  cannot  carry  my  scheme  into 
effect,  I  told  them  I  was  going  to  my  aunt  in  Staffordshire,  and  she 
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was  going  to  bring  the  child  up,  and  I  should  have  to  get  my  living, 
so  I  shomd  not  suckle  it  then.  I  will  the  morning  as  I  start  home 
give  it  a  drop  of  lodnam,  and  slip  it  inside  my  box  when  going  to 
the  station.  No  one  will  have  suspicion  such  a  young  thing  as  me 
having  a  child ;  and  you  and  me  can  easily  burry  it ;  ai^d  amid  your 
kindness  and  Ted's  attention  I  shall  soon  forget  the  child.  I  shall 
have  saved  a  sovereign  by  the  time  it  comes  off.  You  see  to  blind  them 
I  have  had  to  buy  calico."  The  following  passage  was  in  the  third 
letter :  ^^  And  besides  this  is  the  best  place  I  could  get,  because  as 
soon  as  my  light  is  out  they  never  interfere  with  my  room ;  that  is 
the  only  and  best  way  I  shall  get  out  of  it.  Now  don't  you  be  fool- 
ish and  think  I  shall  be  cast  away,  because  if  I  get  that  it  will  keep 
life  in  me  till  the  child  is  dead,  which  of  course  that  will  soon  be  it 
not  attended  to.  TeU  me,  won't  that  be  the  best,  my  dear.  What 
can  I  do  with  a  young  baby  ;  I  must  and  will  destroy  it  somehow." 

All  the  letters,  which  were  of  considerable  length,  expressed  great 
anxiety  and  distress  of  mind  on  the  part  of  both  prisoners. 

When  taken  into  custody  the  prisoner  Leah,  admitting  that  she 
had  written  the  letter  received  at  Worcester  on  the  11th,  said  that 
she  was  afterwards  sorry  that  she  had  done  so,  and  that  she  had 
written  to  her  niece  immediately  afterwards  not  to  do  anything  in 
the  matter. 

At  the  police  cells  in  Worcester,  on  the  following  morning,  she 
said:  "I  thought  she  had  another  fortnight  to  go,  and  wrote  that 
letter  thinking  that  would  make  her  more  easy  in  her  mind ;  and 
then  that  somebody  might  be  present  when  the.  child  was  bom.  I 
wrote  her  before,  and  if  she  has  my  letter  she  ought  to  give  it  up, 
telling  her  not  to  mind,  for  that  we  would  work  both  day  and  night, 

and  pay  for  the  child,  which  we  would  put  out What 

I  did  was  to  keep  it  from  grandmother,  as  I  was  afeared  it  would 
break  her  heart,' 

No  letter  from  Leah  to  Elizabeth,  other  than  the  one  intercepted 
on  11th  October,  was  produced  at  the  trial,  nor  was  any  evidence 
given  of  any  other  letter. 

Jelfj  for  the  prisoners,  contended  that  there  was  no  evidence  of 
conspiracy  to  murder  a  living  child,  as  alleged  in  the  first  and  sec- 
ond counts  ;  that  the  conspiracy,  if  it  existed,  referred  to  a  child  not 
yet  born,  and  that  the  first  and  second  counts  of  the  indictment 
must,  therefore,  fail.  As  to  the  third  count,  he  objected  that  the 
object  of  the  conspiracy  was  too  indefinite  and  remote  ;  that  a  con- 
spiracy must  have  an  existing  object  to  act  upon  at  the  time  of  its 
inception ;  and,  also,  that  the  acts  charged  were  at  most  acts  tend- 
ing to  the  formation  of  a  conspiracy,  and  were  not  done  in  pursu- 
ance of,  nor  to  carry  into  effect  a  conspiracy  already  formed.  As  to 
all  the  first  three  counts,  he  contended  that  the  letters  proved  no 
actual  design  existing  between  the  parties ;  that  the  method  sug- 
gested for  destroying  the  child  varied  in  each  letter  of  Elizabeth, 
and  that  Leah's  suggestion  as  to  salts  of  lemon  was  entirely  differ* 
ent.  That  each  letter  was  a  separate  proposal,  not  accepted  or  as- 
sented to  by  the  other  party,  and  that,  by  analogy  to  a  contract,  no 
conspiracy  could  exist  it  parties  were  not  ad  idem  in  regard  to  o1>* 
ject  and  means. 
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QUAIN,  J.,  ruled  that  the  first  and  second  counts  could  not  be 
supported  by  proof  of  a  conspiracy  only  existing  previous  to  the 
hirm  of  the  child,  but  that  if  the  conspiracy  previously  formed  was 
continuing  at  the  time  of  the  birth,  tne  counts  would  be  proved. 
That  it  was  a  question  for  the  jury  whether  the  conspiracy,  if  it  pre- 
viously existed,  had  or  had  nob  been  abandoned  when  the  child  was 
bom.  And  with  reference  to  the  third  count,  that  it  showed  an  ob- 
ject in  the  mind  of  each  prisoner  sufficiently  proximate  to  be  the 
subject  of  a  conspiracy ;  and  that  the  overt  acts  charged  not  being 
a  material  part  of  the  count,  it  was  unnecessary  to  consider  their 
effect.  With  reference  to  the  first  three  counts,  it  was  unnecessary 
that  parties  should  be  agreed  as  to  the  exact  means  for  accomplish- 
ing an  end  on  which  they  were  agreed. 

Streeten  abandoned  the  fourth  and  fifth  counts,  being  content,  as 
regarded  Leah  Banks,  to  rest  this  part  of  the  case  on  the  sixth 
count,  charging  that  she  ^Mncited  Elizabeth  to  murder  the  child 
when  it  should  be  born,'*  and  pointing  out  that  on  that  count  she 
could  be  convicted  of  attempting  to  solicit  and  incite. 

Jelf  then  contended  that  the  sixth  count  must  fail.  (1.)  The 
child  was  not  bom  at  the  time  of  the  alleged  solicitation  by  Leah 
contained  in  the  intercepted  letter  posted  at  Hartpury  on  the  10th 
of  October.  (2.)  As  the  letter,  being  intercepted,  never  reached 
the  hands  of  Elizabeth,  the  oflEence  was  never  committed.  (3.)  (In 
reply  to  StreeterCs  suggestions.)  That  there  could  be  no  conviction 
for  an  attempt  to  commit  an  offence  which  was  itself  an  attempt 
(e.  g.  an  attempt  to  solicit  or  incite.) 

With  reference  to  the  seventh,  eighth,  and  ninth  counts,  Jelf 
raised  the  objection  that  the  letter  from  Elizabeth  of  the  14th  of 
October  never  came  to  the  hands  of  Leah,  and  that  there  could  be 
no  conviction  for  the  attempt  on  the  ground  above  stated  with  refer- 
ence to  the  sixth  count. 

QUAIN,  J.,  ruled :  (1)  that  the  act  of  Leah  in  sending  the  letter  of 
the  10th  of  October  continued  up  to  the  time  when  the  letter  in  the 
ordinary  course  would  be  received,  unless  some  act  were  in  the  mean 
time  done  to  counteract  the  effect  of  the  letter,  and  that  the  jury 
must  say  upon  the  evidence  whether  the  act  did  so  continue  or  not. 
(2.)  That  as  the  letters  had  been  intercepted,  the  offence  contem- 
plated by  the  statute  had  not  been  committed.  (3.)  That  either  or 
both  of  the  prisoners  might  be  convicted  of  the  attempt.  He  offered, 
if  necessary,  to  reserve  all  the  points  raised. 

Jelf  then  addressed  the  jury  on  behalf  of  the  prisoners. 

QlTAiN,  J.,  in  summing  up,  told  the  jury  that  before  convicting 
the  prisoners  of  a  conspiracy,  they  must  be  satisfied  that  an  agree- 
ment actually  existed  between  Leah  and  Elizabeth  to  destroy  the 
child  when  bom.  The  jury  must  say  whether  the  letter  from  Leah 
to  Elizabeth,  and  the  three  previous  letters  from  Elizabeth  to  Leah 
indicated  any  such  agreement.  A  mere  suggestion  from  one  to  the 
other  would  not  be  sufficient ;  but  if  the  jury  found  that  an  agree- 
ment actually  existed  either  before  or  at  the  time  of  the  birm  to 
destroy  the  child  '^  somehow,^'  it  was  not  necessary  that  the  means 
of  destmction  should  have  been  agreed  upon.   If  the  jury  found  that 
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a  conspiracy  existed  previous  to  the  birth,  they  would  say  on  the 
evidence  if  it  continued  until  the  child  was  bom.  The  statement  of 
Leah  to  the  chief  constable  had  a  most  important  bearing  on  this 
subject.  With  reference  to  the  remainder  of  the  indictment,  the 
jury  must  say,  with  regard  to  Leah,  whether  or  not  she  did  any  act 
to  retract  her  letter  written  on  the  10th  before  the  time  when  it 
would,  in  the  ordinary  course,  have  been  received  by  Elizabeth ; 
and,  as  to  both  the  prisoners,  whether  the  passages  contained  in  the 
intercepted  letters  were  serious  and  deliberate  solicitations  or  propo- 
sitions for  the  murder  of  the  child,  or  whether  they  were  onlj  the 
expression  of  wicked  thoughts  passing  through  the  minds  of  the 
writers  not  intended  to  be  acted  on.  'fiiey  might  in  their  discretion, 
on  the  evidence,  find  either  or  both  of  the  prisoners  guilty  of  at- 
tempting to  propose  to  the  other  to  murder  the  infant  of  Elizabeth. 

The  jury  having  found  the  prisoners  guilty  of  the  attempt  to  pro- 
pose, a  verdict  was  entered  against  Leah  for  the  attempt  under  the 
sixth  count,  and  against  Elizabeth  for  the  attempt  under  the  eighth 
count. 

QUAIN,  J.,  sentenced  Elizabeth  to  four  months',  and  Leah  to 
three  months'  imprisonment,  offering  to  reserve  the  question  whether 
on  the  indictment  the  prisoners  could  be  properly  convicted  of  the 
attempt,  but  on  behalf  of  the  prisoners  the  point  was  not  pressed. 

Attorney  for  prosecution,  Pitt,  Worcester. 

Attorney  for  prisoners,  OlitUerhiick^  Worcester. 


NORTHERN  CIRCUIT. 

Durham,  March  6,  1873. 
(Before  Mr.  Justice  Archibald.) 

Reg.  v.  Cotton. 

(12  Cox's  Criminal  Cases,  400.) 
Murder,  —  Poison,  —  Intent,  —  Evidence. 


Where  a  prisoner  was  cliarged  with  the  mnrder  of  her  child  hj  poison,  and  the  defence 
was  that  its  death  resulted  from  an  accidental  taking  of  such  poison,  evidence  to 
prove  that  two  other  children  of  hers  and  a  lodger  in  her  house  had  died  previooa  to 
the  present  charge  ficom  the  same  poison  was  held  to  be  admissible. 

K.  V,  Geering,  18  L.  /.,  M,  C,  221,  followed, 

Maby  Ann  Cotton  was  charged  with  the  wilful  murder  of  her 
son,  Charles  Edward  Cotton,  at  West  Auckland,  on  the  12th  of  July 
last. 

C.  Bussellj  Q,  C,  Oreenhow,  Bruce  ^  Trotter  were  for  the  prose- 
cution. 

Campbell,  Foster  ^  Part  were  for  the  defence. 

The  deceased  child  was  the  son  of  the  prisoner's  late  husband, 
and  she  had  to  support  it.  Evidence  was  given  of  her  having  re- 
peatedly complained  that  she  had  to  support  it.      She  had,    it 
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appeared,  an  interest  in  its  death,  as  its  life  was  insured  by  her  in 
the  Prudential  Insurance  Office,  and,  at  its  death,  she  would  be  enti- 
tled to  il  10«.     On  the  6th  of  July,  1872,  the  child  was  well,  and 
although  delicate  looking,  was  active  on  that  day ;  and  at  other 
times  evidence  was  given  of  her  having  ill-treated  it.     On  the  8th  of 
July  the  deceased  was  taken  ill,  and  the  prisoner  sent  for  the  doctor, 
and  it  was  visited  by  him  till  the  12th  of  July,  on  which  day  it  died. 
The  deceased  was  buried  after  a  somewhat  hasty  post  mortem  exam- 
ination ;  but  certain  suspicious  circumstances  occurred  which  led  to 
the  body  being  exhumed,  by  an  order  of  the  Secretary  of  State ;  the 
viscera  were  examined,  and  were  found  to  contain  arsenic.      Mr. 
Kilbum,  the  parish  doctor,  a  surgeon,  who  attended  deceased,  was 
called,  and  in  his  cross-examination,  he  said  that  he  had  prescribed 
morphia,  prussic  acid,  and  bismuth  to  the  child.     The  child  had  had 
fits  and  convulsions  before  it  died,  and  morphia  had  been  known  to 
produce  convulsions,  but  not,  it  was  said,  when  it  was  administered 
m  the  doses  which  he  prescribed.     Prussic  acid  was  a  dangerous 
poison,  but  not  taken  in  the  doses  he  prescribed  ;  and  bismuth  was 
an  irritant  poison,  which,  taken  in  large  doses,  might  inflame  the 
stomach  and  bowels,  but  he  had  only  prescribed  it  in  small  quanti- 
ties.   He  had  sent  twelve  doses  to  the  child  ;  one  preparation  of  bis- 
muth.    The  subcarbonate  was  frequently  impure  and  adulterated 
with  arsenic,  but  only  in  minute  quantities.      He  kept  his  poisons 
on  a  nest  of  five  or  six  shelves.     Arsenic  was  on  the  second  shelf  in 
a  bottle,  about  No.  5.    Prussic  acid  was  in  a  bottle  next  or  next  but 
one  to  it,  about  No.  6 ;  and  the  subcarbonate  of  bismuth  was  in  a 
bottle  at  the  other  side,  about  No.  2  or  3. 

Mr.  Kilburn  also  stated  he  was  aware  that  chronic  poisoning  by 
arsenic  had  been  .caused  by  the  use  of  arsenical  or  green  papers  to 
walls.  He  did  not  think  that  the  fumes  of  arsenic  could  arise  from 
the  arsenic  used  in  the  room,  as  fumes  were  only  thrown  off  at  a 


high  temperature,  about  280  degrees. 


it  was  proved  by  a  charwoman  named  Dodds  that  about  six 
weeks  before  the  death  of  the  child  she  was  sent  by  the  prisoner  to 
a  chemist's  for  twopennyworth  of  soft  soap  and  arsenic,  which  were 
supplied  to  her  mixed  together.  The  chemist  proved  that  he  put  in 
the  soft  soap  from  four  to  six  drachms  of  arsenic,  and  mixed  them. 
This  mixture  the  charwoman  rubbed  into  the  joints  and  crevices  of 
an  iron  bedstead  to  kill  bugs,  and  also  twice  rubbed  it  over  and  be- 
tween the  iron  cross-belts  under  the  bed.  A  four-inch  mattress  was 
placed  on  this,  and  was  sometimes  turned,  to  prevent  its  wearing  all 
on  one  side  against  the  iron  cross-bars.  Some  of  the  soap  was  also 
used  for  the  skirting-boards  and  near  the  fireplace  on  the  floor. 
Nearly  all  was  used,  and  the  remainder  was  placed  in  a  small  jar  in 
a  lumber  room.  On  a  search  being  made  at  the  house-  this  jar  was 
not  found,  and  nothing  containing  arsenic.  The  paper  of  the  room 
had  a  bright  green  fluffy  flower  on  a  stone-colored  ground. 

Mr.  Scattergood,  an  analytical  doctor  of  Leeds,  was  called,  and 
proved  having  received  the  jars  containing  the  viscera  of  the  de- 
ceased, and  the  contents  of  the  stomach,  and  also  some  articles  found 
in  the  house  of  the  prisoner.     None  of  these  latter  contained  poison 
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of  any  kind.  He  found  traces  of  arsenic  in  the  contents  of  the 
stomach,  in  the  substance  of  the  stomach,  in  the  contents  of  the 
bowels,  and  in  the  substance  of  the  bowels,  in  the  liver,  and  in  the 
kidneys  ;  none  in  the  spleen.  He  estimated  the  total  quantity  at 
2.60  grains.  In  his  judgment,  on  these  facts,  he  thought  that  re- 
peated doses  of  arsenic  had  been  administered,  and  that  arsenic  had 
been  given  shortly  before  death,  because  it  was  found  in  the  stomach. 
Two  to  three  grains  was  suflBcient  to  cause  death,  and  half  that 
quantity  for  a  child.  In  his  judgment,  the  deceased  had  died  from 
poisoning  by  ai'senic. 

It  was  then  proposed  by  the  counsel  for  the  prosecution  to  ask 
him  if  he  had  subsequently  received  several  other  jars  confining 
the  viscera  of  other  persons,  and  had  examined  them.  This  ques- 
tion was  objected  to.  The  question  was  pressed,  and  Reg,  v  Q-eer- 
ing  (18  L.  J.  M.  C.  215),  and  Reg.  v.  G-amer  (3  F.  &  F.  681), 
were  relied  upon  as  authorities  for  the  proposition. 

C.  Foster  objected  that,  on  principle,  the  evidence  was  not  admis- 
sible, as  collateral  to  the  issue,  as  res  inter  alios  actoe^  and  as  preju- 
dicing the  fair  trial  of  the  prisoner  on  the  issue  joined  by  interposing 
other  issues,  or  prejudicing  facts,  which  the  prisoner  would  not  be 
entitled  to  explain  by  evidence  or  cross-examination  in  the  course  of 
the  case  on  which  she  was  being  tried.  This  might  be  extended  to 
several  collateral  facts,  each  raising  a  different  issue  to  be  tried  in 
the  course  of  her  trial.  In  support  of  this  view,  Taylor  on  Evi- 
dence, vol.  1,  paragraphs  239,  298,  298  a,  and  306,  were  relied  upon, 
and  Reg,  v.  Holt  (8  Cox  C.  C.  411)  was  cited,  as  in  principle  over- 
ruling Reg,  V.  Oeering^  a  ruling  at  the  Old  Bailey  by  Chief  Baron 
Pollock,  Baron  Alderson,  and  Justice  Talfourd,  twelve  years  before, 
and  Reg.  v.  Garner^  a  decision  of  Justice  Willes,  at  assizes,  in  accord- 
ance with  Reg.  v.  Geering  ;  and  Reg.  v.  Fuidge  was  cited,  reported 
in  33  L.  J.  74,  in  which  Reg.  v.  Holt  was  affirmed  by  the  Court  of 
Criminal  Appeal,  of  which  Chief  Baron  Pollock  and  Justice  Willes 
were  two  of  the  judges  constituting  the  court. 

The  learned  Judge  said  he  would  consult  Baron  Pollock,  which 
he  did  ;  and  on  his  return  he  said  he  had  considered  the  point  very 
carefully  with  his  learned  brother  Pollock,  and,  on  the  authority  of 
Reg  V.  Geering  and  Reg.  v.  Gardner^  he  thought  he  ought  to  re- 
ceive the  evidence. 

Foster  asked  his  Lordship  to  reserve  a  case  for  the  consideration 
of  the  Court  of  Criminal  Appeal,  as  there  were  conflicting  author- 
ities. 

His  Lordship  said  he  must  decline  to  do  so,  having  made  up  his 
mind  on  the  point. 

The  evidence  of  Mr.  Scattergood  was  then  resumed.  He  said 
soft  soap  might  be  washed  from  the  mixture  of  arsenic,  so  as  to 
leave  the  arsenic  pure. 

Evidence  was  then  given  of  the  death  of  a  child  named  Frederick 
Cotton,  a  boy  aged  ten  years,  son  of  the  prisoner,  on  the  10th  of 
November  last ;  of  the  death  of  Robert  Robson  Cotton,  the  prison* 
er's  infant,  aged  fourteen  months,  on  the  28th  of  March  ;  and  of  a 
man  named  Mattrass,  on  the  1st  of  April,  who  then  lodged  with  the 
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prisoner.     They  were  all  attacked  with  vomiting  and  purging,  pains 
in  the  bowels,  and  convulsions,  and  were  all  attended  by  the  pris- 
oner, and  had  their  food  cooked  for  them.     She  was  kind  and  atten- 
tive to  them  all.     Mattrass  paid  her  eleven  shillings  a  week  for 
lodging  and  board,  and  was  engaged  to  be  married  to  her.      A 
Dr.  Richardson  attended  Mattrass,  and  visited  him  seven  days.     He 
thought  he  had  disease  of  the  kidneys  —  Bright's  disease  —  and  be- 
lieved he  died  of  disease  of  the  kidneys,  but  gave  his  certificate  that 
he  died  from  gastric  fever.     Dr.  Kilbum  attended  the  two  children, 
and  certified  that  the  elder  one  died  from  typhoid  or  gastric  fever, 
and  that  the  infant  died  from  convulsions  in  teething.     Each  of  the 
three  had  been  treated  for  the  disease  it  was  believed  he  had.     Un- 
der an  order  of  the  Home  Secretary,  their  bodies  were  exhumed  in 
September  and  October  last,  and  portions  of  the  viscera  of  each 
were  sent  to  Mr.  Scattergood,  and  in  each  he  foimd  traces  of  inflam- 
mation from  irritant  poison,  and  the  presence  of  arsenic.     In  Mat- 
trass he  found  seventeen  and  a  half  grams  in  the  stomach.     His 
opinion  on  these  facts  was,  that  each  had  died  from  the  administra- 
tion of  arsenic.     In  the  course  of  his  cross-examination  in  the  case, 
Mr.  Scattergood  admitted  that  soft  soap  and  arsenic  would  dry  from 
exposure  to  air ;  that  a  heated  room  would  assist  to  dry  it,  and  that  a 
mattress,  or  any  portion  of  it,  would  absorb  moisture  from  the  soap. 
If  dry,  the  attrition  of  the  cross-bars  of  the  bed  over  one  another, 
from  getting  in  and  out  of  bed,  would  be  likely  to  cast  dry  particles 
on  the  floor.     If  nearly  all  the  soft  soap  and  arsenic  had  been  used 
by  Mrs.  Dodds  on  the  bedstead,  about  300  grains  of  arsenic  must 
be  there ;  this,  by  trampling  on  the  floor  and  on  the  carpet,  might 
be  raised  as  dust  floating  in  the  air,  and,  like  Scheeles's  green  wall 
papers,  might  cause  irritation  and  dryness  in  the  throat  and  eyes, 
and,  by  means  of  the  lungs,  become  absorbed  into  the  system,  but 
could  not  get  into  the  contents  of  the  stomach.    No  doubt  the  quan- 
tity of  arsenic  was  much  greater  than  could  be  rubbed  off  any  wall 
paper. 
This  was  the  case  for  the  prosecution. 

His  LOBDSHIP  said  there  was  no  evidence  of  the  possession  of  any 
arsenic  by  the  prisoner  before  the  death  of  the  tliee  persons,  evi- 
dence of  which  had  been  interposed. 

Mr.  Ru9sell  said  the  witness  who  could  prove  this  had  just  been 
confined,  and  he  proposed  to  put  in  her  deposition.     This  had  been 
given  in  Mattrass's  case. 
Mr.  Foster  objected. 

PoLiiOCK,  B.,  said  he  was  of  opinion  that  the  depositions  could 
not  be  put  in.  GhiUty. 
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NORTHERN  CIRCUIT. 

Manchester,  March  21,  1873. 

(Before  Mr.  Baron  Pollock.) 

Reg.  V,  Heseltine. 

(12  Cox'8  Criminal  Cases,  404.) 

Arson.  —  24  ^  25  Vtct.  c,  97,  s.  7.  —  Indictment. —  Want  of  Certainty. — 

Averment  of  Intent.  —  Evidence. 

It  is  not  necessary  in  a  count  in  an  indictment  laid  under  sect.  7  of  24  &  25  Vict.  c.  97, 
to  allege  an  intent  to  defraud,  and  it  is  sufficient  to  follow  the  words  of  the  section 
without  substantively  setting  out  the  particular  "circumstances"  relied  on  as  consti- 
tuting the  offence. 

Evidence  of  experiments  made  subsequently  to  the  fire  is  admissible  in  order  to  show 
the  way  in  wnich  the  building  was  set  fire  to. 

James  Heseltine  was  charged  with  arson.  There  were  three 
counts  in  the  indictment.  The  first  and  second  were  undei:  sect.  3 
of  25  &  26  Vict.  c.  97,  s.  1,  and  the  third  was  under  section  7  of 
that  act.  The  first  count  was  for  arson  of  a  house,  with  intent  to 
defraud.  The  second  count  was  for  arson  of  the  house,  with  intent 
to  injure.  The  third  count  was  for  arson  of  certain  things  in  the 
said  house  under  such  circumstances  as,  if  it  had  been  arson  of  the 
house,  it  would  have  been  a  felony.  There  was  no  all^ation  of 
intent  to  defraud. 

Leresche  ^  Addison  were  for  the  prosecution. 

Charles  Russell^  Q.  C,  ^  Hopwood  were  for  the  defence. 

The  prisoner  kept  a  grocer's  shop,  situate  at  the  comer  of  Deans- 
gate  and  Fleet  Street,  m  Manchester.  Upon  the  day  on  which  the 
alleged  offence  took  place,  somewhere  between  ten  and  eleven  o'clock 
at  night,  an  alarm  reached  the  city  fire-police  station,  which  is  situ- 
ated not  very  far  from  the  shop  in  question,  viz.,  in  Jackson's  Row, 
that  a  fire  was  raging.  A  number  of  the  brigade  went  to  the  spot, 
and  found  the  shop  in  flames,  the  fire  bursting  out  from  the  top  of  the 
shutters.  The  firemen  immediately  took  such  steps  as  soon  enabled 
them  to  subdue  the  flames.  Afterwards,  Mr.  Henderson,  a  police  in- 
spector, went  over  the  premises,  and  examined  the  shop.  Li  the  cen- 
tre of  the  shop,  on  the  customers'  side  of  the  counter,  where  there  was 
a  pillar  which  supported  a  beam,  a  large  number  of  boxes  were  found, 
and  particularly  a  large  wooden  one :  this  was  all  charred  and  burnt. 
The  size  of  the  box  was  about  three  feet  by  two,  and  in  it  were 
shavings,  straw,  lueifer  matches,  paper,  chips  of  wood,  and  rubbish. 
The  matches  were  not  only  in  boxes,  but  there  were  a  great  number 
of  them  loose.  On  the  top  of  the  box  was  an  old  basket  filled  with 
similar  stuff,  and  on  the  top  of  that  was  an  old  tub,  which  was 
packed  in  like  manner.  The  boxes  and  tub,  on  being  examined, 
smelled  very  strongly  of  paraffin  oil.  Among  the  contents  were 
found  a  number  of  candle  wicks  and  pieces  of  cotton  fabric,  which 
were  wound  in  rolls,  had  been  lighted  at  each  end,  and  were  satu- 
rated with  paraffin  oil.  Whilst  Mr.  Henderson  and  Superintendent 
Tozer  were  on  the  premises  prisoner  walked  in,  and  from  something 
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which  Henderscm  said  to  Mr.  Tozer,  the  latter  drew  prisoner  into 
an  adjoining  room,  where,  in  answer  to  a  question,  he  said  the  box 
which  had  been  found  had  been  padced  ready  to  be  dispatched  to  a 
^astomer.  Henderson  then  stepped  in,  and  said,  ^^  Would  you  mind 
telling  me  who  the  customer  is,  Mr.  Heseltine  ?  "  Prisoner  replied, 
"  Yes ;  tiie  customer  lives  in  Yoricshire."  Henderson  then  further 
questioned  him,  and,  in  answer,  he  said  the  parcel  was  for  his  &ther, 
who  lived  at  Snapes  Castle,  Bedale,  YoAshire.  His  father  had 
written  for  it,  but  he  had  burned  the  letter.  He  never  kept  letters 
from  home.'  He  had  made  no  invoice  of  the  contents  of  the  box,  but 
he  knew  generally  what  it  contained.  He  was  not  aware  that  he  was 
insured ;  he  might  have  thought  so.  It  was  not  his  shop,  he  was 
only  a  servant  there  for  his  brother,  who  was  in  Yorkshire,  and  had 
been  in  Manchester  only  for  about  two  months.  His  brother  paid 
him  one  pound  a  week  for  his  services.  His  brother  suffered  very 
much  from  bad  health,  and  was  not  able  to  be  in  Manchester  much. 
During  the  conversation  prisoner's  brother  Henry  came  in,  and  pris- 
oner and  his  brother  were  informed  that  they  would  have  to  be  taken 
into  custody  on  suspicion  of  having  set  fire  to  the  shop.  Prisoner 
then  said  he  had  been  to  the  circus,  and  left  the  shop  about  half- 
past  eight  o'clock.  He  went  to  the  circus  to  meet  some  friends  by 
appointment.  Henderson  remarked  that  prisoner  was  the  last  per- 
son seen  on  the  premises,  and  that  he  locked  the  shop  up.  Prisoner 
acquiesced  in  this,  and,  in  answer  to  a  question,  said  lie  did  not  keep 
paraffin  oil  in  the  shop,  and  that  he  could  not  account  for  the  smell. 
Afterwards,  alongside  the  large  box,  a  number  of  smaller  ones,  tea 
K)xe8,  were  found.  Some  ot  them  were  filled  with  chips  and  rub- 
bish, and  some  were  filled  with  tea.  Next  day,  when  the  house  and 
Aop  were  gone  over,  the  amount  of  stock  and  furniture  was  found 
to  be  exce^ngly  small,  the  valuation  not  reaching  more  than  3002. 
In  July,  1871,  prisoner  effected  a  policy  with  the  Royal  Insurance 
Company  for  600/.,  and  the  last  premium  he  paid  was  m  July,  1872. 
The  policy  was  effected  for  lOOL  on  the  household  goods,  and  100/. 
on  the  trade  fixtures,  and  400/.  on  stock,  &c.  Some  invoices  half 
burned  were  found  in  the  shop,  and  they  were  mostly  made  out  to 
John  Heseltine.  Two  bills  of  exchange  were  found,  which  had 
been  drawn  upon  and  accepted  by  J.  W.  Heseltine  ;  and  Mr.  Hen- 
derson had,  since  the  occurrence,  ascertained  that  the  name  of  the 
prisoner  was  James  Whetton  Heseltine. 

Mr.  Henderson,  in  cross-examination  by  Russell^  said  he  had  made 
inquiries,  and  had  found  that  prisoner's  father  did  live  at  Snapes 
Castle,  and  that  he  was  a  farmer.  He  also  ascertained  that  pris- 
oner's brother  had  been  ill  just  before  the  fire,  but  he  had  not  ascer- 
tamed  that  he  had  been  at  the  shop  in  question.  He  had  found  out 
the  prisoner's  brother's  name  was  John,  and  that  he  was  a  draper, 
carrying  on  business  at  Bedale,  Yorkshire. 

John  Moulton,  a  fireman,  deposed  to  finding  that  the  greatest 
amount  of  fire  was  in  the  centre  of  the  shop.  He  asked  prisoner  how 
tile  box  came  to  be  in  the  middle  of  the  shop  filled  with  matches, 
and  he  replied  that  it  had  come  in  that  day. 

Mr.  Superintendent  Tozer,  of  the  Manchester  fire  brigade,  said 
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that,  on  arriving  at  the  shop  on  the  night  of  the  fire,  at  about  thirty- 
five  minutes  past  ten  o'clock,  he  found  in  the  centre  of  the  fioor  a 
box,  containing  a  basket  and  a  tub,  a  quantity  of  shavings,  some 
sawdust,  a  great  quantity  of  lucifer  matches,  some  in  boxes  axii^ 
some  loose,  and  several  small  bundles  consisting  of  candle-wick  and 
calico  pinned  together.  The  contents  of  the  box  were  saturated 
with  paraffin. 

William  Thompson,  a  chemist  in  the  employ  of  Professor  Calvert, 
said  that  he  had  examined  several  bimdles  which  had  been  given 
to  him  by  Badley.  Tliey  were  all  soaked  with  mineral  oil  and 
grease.    The  first  parcel  contained  pieces  of  cloth  and  candle-wicks. 

It  was  then  proposed  by  the  prosecution  to  give  evidence  of  cer- 
tain experiments  made  by  Superintendent  Tozer,  of  the  fire  brigade, 
with  a  view  of  showing  the  manner  in  which  the  house  was  set  on 
fire ;  these  experiments  were  made  vrith  candles  of  diflEerent  lengths, 
prepared  similarly  to  the  candle-ends  found  in  the  debris  of  the  fire ; 
and  their  object  was  to  support  the  theory  of  the  prosecution  that 
the  fire  had  been  planned,  and  everything  set  in  train  by  the  pris- 
oner for  its  breaking  out  at  the  hour  it  did  before  he  left  the  house. 

Charles  Itttssell  objected  to  such  evidence  being  admitted.  But 
Pollock,  B.,  ruled  that  it  might  be  admitted. 

The  evidence  was  then  given. 

This  closed  the  case  for  the  prosecution. 

Charles  Russell  now  contended  that  the  indictment  ought  to  have 
averred  how  and  in  what  manner  the  circumstances  charged  in  the 
count  in  question  arose  ;  it  was,  therefore,  bad  for  want  of  certainty. 
There  was  also  no  allegation  of  intent  to  defraud ;  the  count  waft 
bad  on  this  ground  also. 

Leresche  said,  it  appeared  to  him  the  question  on  the  third  count 
was  raised  as  a  purely  speculative  question.  The  evidence  was  dis- 
tinct on  the  first  and  second  counts  of  the  actual  setting  fire  to  the 
builduig  itself.  With  regard  to  the  third  count,  he  contended  that 
it  distinctly  set  forth  the  offence  sufficient  for  the  purpose  of  the 
act. 

His  Lordship  said  he  would  consult  with  Mr.  Justice  Archibald, 
who  was  sitting  in  the  other  court,  on  this  matter,  and  retired  for 
that  purpose.  On  returning  into  court,  he  said  Mr.  Justice  Archi- 
bald agreed  with  him  in  thinking  that  the  count  was  good.  He  pro- 
posed  that  the  evidence  for  the  oefence  should  be  called,  after  wnicb 
the  jury  could  find  upon  each  count*  Not  guilty. 
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NORTHERN  CIRCUIT. 

Carlisle. 

Februafy2i,  1878. 

(Before  Mr*  Justice  Archibald.) 

Reg.  v.  Hagan. 

(12  Cox's  Criminal  Cases,  857.) 

Murder.  —  Evidence  of  Motive,  —  Admiieihility  of. 

Ezpreflsioiis  denoting  a  bad  feeling  toward  deceased  made  use  of  some  time  before  tbe 
crime  is  committed  are  admissible  in  evidence,  bat  the  jury  must  receive  them  with 
great  caution. 

Hugh  Hagan  was  indicted  for  the  murder  of  Joseph  Hagan  at 
Cleator  Moor  on  December  7,  1872. 

Campbell  Foster  was  for  the  prosecution. 

Tkurlow  was  for  the  prisoner. 

The  deceased  was  an  illegitimate  child  of  a  widow,  Eleanor 
Hagan,  who  had  previously  been  the  wife  of  prisoner's  cousin.  The 
case  for  the  prosecution  was,  that  he  had  killed  the  child,  who  was 
eighteen  months'  old,  while  it  was  in  bed,  and  the  motive  assigned 
was  that  he  had  done  so  as  he  considered  it  in  the  way,  and  only 
eating  the  othef  children's  bread.  It  was  no  relation  of  his,  however, 
and  he  did  not  contribute  to  the  support  of  it,  or,  indeed,  of  Eleanor 
Hagan,  in  any  way  whatsoever. 

Eleanor  Hagan  was  called  and  said :  I  am  the  mother  of  the  de- 
ceased. He  was  eighteen  months  old ;  he  was  illegitimate.  My 
husband,  who  died  six  years  ago,  was  a  cousin  of  the  prisoner.  The 
prisoner  is  no  relation  of  mine  ;  he  used  often  to  come  and  see  the 
diildren ;  he  did  not  live  in  my  house ;  he  seemed  very  fond  of 
them.  He  was  a  man  of  violent  passions ;  would  sometimes  com- 
plain of  the  children  plaguing  him.  On  December  7th,  I  was  at 
the  market,  and  left  my  eldest  son  to  look  after  the  house ;  he  came 
into  the  market  in  the  afternoon,  and  made  a  complaint  to  me  about 
the  prisoner  (it  was  that  the  prisoner  had  thrown  deceased  violent- 
ly on  the  bed  because  it  vras  crying).  I  came  back  from  the  market 
about  6.45,  and  found  the  door  of  the  house  locked.  Thinking 
something  was  wrong,  I  burst  it  open,  and  as  it  flew  open,  the  pris- 
oner tried  to  get  fi-om  me.  I  shouted  "  Police ! "  I  then  went  into 
the  bedroom  and  found  deceased  bleeding  from  the  nose,  with  sev- 
eral wounds  about  the  head ;  he  died  next  morning.  No  one  was  in 
the  house  but  the  prisoner  when  I  burst  open  the  door. 

Campbell  Foster  was  thto  ^oing  to  ask  witness  what  prisoner  said 
to  her  about  the  child  a  fortnight  ago,  but 

Thurlow  objected  on  the  grounds  that  it  was  not  evidence  ;  it  was 
made  sometime  before,  and  if  the  learned  judge  would  look  at  the 
depositions,  he  would  see  that  it  could  only  tend  to  prejudice  the 
case  of  the  prisoner  in  the  eyes  of  the  jury  ;  that  a  mere  use  of  lan- 
guage denoting  ill-will  or  threats  made  sometime  ago  ought  not  to  be 
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used  as  evidence  against  a  prisoner  when  intended  merely  for  prej- 
udice, unless  at  the  time  he  had  shown  some  intention  of  carrying 
them  out,  or  had  used  some  violence  together  with  them. 

Abchtbald,  J.,  said  that  he  would  consult  Pollock,  B.,  who  was 
in  the  other  court.  On  his  return,  he  said  that  after  careful  consul- 
tation with  Pollock,  B.,  he  had  come  to  the  conclusion  that  it  was 
admissible,  but  he  should  tell  the  jury  to  receive  it  with  great  cau- 
tion. 

Witness  then  gave  the  following  evidence,  which  was  the  evi- 
dence objected  to  :  "  About  a  fortnight  previous  to  the  7th  of  De- 
cember, the  prisoner  said  to  me,  '  the  cluld  is  no  good ;  it's  eating 
the  other  children's  "  tommy"  (food).'  I  told  him  it  was  none  of 
his  business,  he  had  nothing  to  do  with  it." 

Other  evidence  was  given  to  show  how  death  was  caused,  and  the 
prisoner  was  found  ChiiUy. 


COURT  OF  QUEEN'S  BENCH. 

January  20,  21,  and  29,  1873. 
(Before  Cookburn,  C.  J.,  Blackburn,  Mellor,  and  Lush,  JJ.) 

Reg.  v.  Onslow  &  Whalley. 

(12  Cox's  Criminal  Cases,  858  ;  L.  R.  9  Q.  B.  219.) 

• 

Contempt  of  Court  —  Speeches  at  PuhUc  Meetings,  — Pending  TriaL  —  CW- 
lection  of  Funds  for  the  Defence.  —  Vituperation  of  Judge  and  Attackt 
upon  Witnesses,  —  Privilege  of  Members  of  ParliamenL 

k  person  had  been  committed  for  perjury  by  the  judge,  who  tried  an  ejectment  in 
which  he  was  claimant,  and  in  whicn  the  issue  was  the  question  of  his  identity  with  a 
certain  baronet  alleged  by  the  defendants  to  be  dead.  The  jury,  during  the  defend- 
ants' case,  had  expressed  themselves  satisfied  that  the  claimant  was  not  the  person  he 
swore  he  was  and  he  elected  to  be  nonsuited.  The  grand  jury  at  the  Central  Crim- 
inal Court  found  true  bills  against  him  for  perjury  and  forgery ;  the  prosecution  re- 
moved the  indictments  by  certiorari  into  this  court ;  and  it  h^  l>een  fixed  upon  appli- 
cation of  the  Attorney  General,  that  the  trial  should  take  place  at  bar  next  Baxter 
term.  The  defendant  and  his  friends,  amongst  whom  were  two  members  of  Parlia* 
ment  and  one  barrister-at-law,  had  h^Jd  public  meetings  for  the  purpose  of  obtaining 
money  for  the  defence  at  the  forthcoming  trial,  and  remarks  had  been  made  by  the 
defendant  and  the  three  friends  mentioned,  imputing  perjury  and  conspiracy  to  the 
witnesses  for  the  defence  at  the  trial  of  the  ejectment,  and  prejudice  and  partiality  to 
the  Lord  Chief  Justice  of  this  court,  who,  they  said,  had  proved  himself  unfit  to  pre- 
side at  the  trial  of  the  indictments.  They  also  asserted  the  innocence  of  the  defendant, 
and  the  injustice  of  his  treatment.  /7«a/,  that  the  trial  of  these  indictments  \ra8  a 
proceeding  of  the  court  then  pending ;  that,  although  the  remarks  at  the  meetings 
might  be  the  subject  of  a  criminal  information,  yet  the  parties  who  made  them  mi^t 
also  be  prosecuted  summarily  for  contempt  of  court ;  that  these  remarks  indicated  an 
attempt  by  means  of  vituperation  to  deter  the  Lord  Chief  Justice  from  takin^^  any 

{)art  in  the  trial,  and  also  oy  attacks  on  the  witnesses  themselves  to  influence  the  pub- 
ic mind  and  prejudice  the  jury ;  that  they  unwarrantably  interfered  with  the  even  and 
ordinary  course  of  justice ;  that  it  was  no  excuse  that  the  motive  or  purpose  for  'which 
the  meetings  were  held  was  justifiable,  nor  that  the  attempt  to  mterfere  with  the 
course  of  justice  was  ineffectual;  that  the  proceedings  were  a  gross  contempt  of  conrt ; 
and  that  it  was  the  duty  of  the  court  to  put  a  stop  to  them. 
The  members  of  Parliament  who  made  these  remarks,  when  summoned  to  answ^er  for 
contempt,  apologized  and  submitted  themselves  to  the  court.  They  were,  therelbr«, 
only  fined  100/.  each  ;  but  it  was  held  that  the  court  would  not  allow  the  privilege  of 
the  House  of  Commons  to  prevent  punishment  by  imprisonment  of  its  members  for  a 
contempt  in  the  administration  of  justice,  if  the  occasion  required  it. 
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Upon  the  application  of  the  prosecution,  Mr.  Guildford  Onslow, 
M.  P.  for  the  borough  of  Guildtwd,  and  Mr.  Whalley,  M.  P.  for  the 
city  of  Peterborough,  had  been  summoned  to  answer  a  charge  for 
contempt  of  court  by  endeavoring  to  prejudice  the  course  of  justice 
upon  the  trial  of  indictments  which  have  been  removed  from  the 
Central  Criminal  Court,  but  have  not  yet  come  to  be  tried.  The 
defendant  had  been  claimaht  in  an  ejectment,  Ticfibome  v.  Lmhing- 
tan^  in  the  Court  of  Common  Pleas,  the  only  issue  in  which  was  the 
identity  of  the  claimant  with  the  person  he  alleged  himself  to  be, 
viz.,  Sir  Roger  Charles  Doughty  Tichbome,  Bart.  The  circum- 
stances of  the  action  are  to  be  found  reported  in  the  case  of  Tich- 
bome V.  MoBtyn.  L.  Rep.  8  C.  P.  29 ;  26  L.  T.  Rep.  554.  The  trial 
lasted  one  hundred  and  three  days,  and  during  the  case  for  the 
defence  the  jury  expressed  their  opinion  in  opposition  to  the  claim- 
ant's alleged  iaentity,  and  .  the  claimant  elected  to  be  nonsuited. 
Bovill,  C.  J.,  who  tried  the  case,  then  committed  the  claimant  for 
perjury,  and  upon  his  lordship's  suggestion  the  prosecution  was 
undertaken  by  the  treasury.  Subsequently  true  bills  for  perjury  and 
forgery  were  found  against  him  by  the  grand  jury  at  the  Central 
Criminal  Court ;  and  those  true  bills,  which  are  the  indictments  in 
this  case.,  were  removed  upon  certiorari  by  the  prosecution  into  this 
court.  The  trial  of  the  defendant  for  perjury  has,  upon  the  appli- 
cation of  the  Attorney  General,  been  fixed  to  be  held  at  bar,  and  to 
be  commenced  during  the  next  Easter  term.  Defendant,  who  is  on 
bail,  has,  with  his  fnends,  been  addressing  public  meetings  in  vari- 
ous parts  of  the  country,  convened  by  them  for  the  purpose  of 
obtaining  funds  in  aid  of  the  defence  at  the  forthcoming  txial. 

Two  of  these  public  meetings  were  held  at  St.  James's  Hall,  in 
the  county  of  Middlesex,  on  the  11th  and  12th  of  December  last. 
Mr.  Onslow,  Mr.  Whalley,  and  the  defendant  were  present  on  both 
occasions.  On  the  11th  of  December,  Mr.  Whalley,  who  was  in  the 
chair,  a<idressed  the  meeting,  and  introduced  Mr.  Onslow,  who  then 
addressed  the  meeting  and  spoke  in  these  terms :  "  It  may  be  as  well 
that  I  should  explain  to  you  that  our  object  in  addressing  the  Brit- 
ish public  had  its  origin  on  these  grounds.  We  were  refused  in  the 
House  of  Commons  replies  to  questions  we  put  to  the  ministers. 
Our  mouths  were  shut  in  that  House,  and  knowing,  as  we  do,  that 
we  are  supporting  the  right  man  in  a  good  and  honest  complaint,  we 
have  nothing  left  but  to  appeal  to  public  opinion.  We  don't  ask  you 
to  say  whether  he  is  or  is  not  Sir  Roger  Tichborne ;  but  we  ask  you  to 
say  and  believe  that  he  is  an  Englishman,  and  as  an  Englishman,  that 
he  is  justly  entitled  to  fair  play,  which  is  the  birthright  of  every  one 
of  our  countrymen.  (Cheers).  Now,  I  maintain  that  in  the  late  trial 
he  did  not  receive  the  fair  play  he  is  entitled  to.  The  long-winded 
speech  of  the  Attorney  General,  lasting  twenty-one  days  (hisses), 
was  never  replied  to,  and  we  have  a  perfect  right  to  assume  that  had 
Sergeant  Ballantine  been  permitted  to  reply  he  would  have  turned 
the  minds  of  the  jury  and  of  the  public  as  much  as  they  were  turned 
by  the  Attorney  General.    (Cheers.)" 

Mr.  Onslow  concluded  a  long  speech  by  saying  that  in  the  great 
undertaking  in  which  they  were  engaged  they  had  obtained  infor- 
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mation,  and  would  bring  forward  witnesses  on  the  trial,  that  would, 
if  the  claimant  were  treated  with  the  justice  he  had  a  right  to 
demand,  lead  to  his  honorable  and  triumphal  acquittal. 

At  the  second  meeting,  held  on  the  next  day,  at  which  a  Mr. 
Skip  worth  was  in  the  chair,  Mr.  Whalley  spoke  thus :  *^  There  are 
then,  gentlemen,  in  this  case  two  questions.  In  the  first  place,  is 
this  man  truly  Sir  Roger  Tichbome  ?  (Loud  cries  of  *  Yes,  yes.)' 
In  the  second  place,  is  that  fact  known  ?  Now,  mark  and  observe 
this,  because  these  are  words  which  I  speak  with  a  due  sense  of  the 
responsibility  to  those  whom  I  meet  in  social  life,  to  the  House  of 
Commons,  where  I  have,  and  shall  again,  pledge  all  that  I  have 
worked  and  labored  for  during  twenty  years,  on  the  strength  of 
my  convictions,  —  is  that  fact,  if  a  fact  it  be,  known  to  the  Attorney 
General  ?  Has  it  been  known  to  him  throughout  this  prosecution  ?  Is 
it  known  to  her  Majesty's  Government  or  to  Mr.  Gladstone,  or,  which 
is  the  same  thing,  have  they  given  100,000?.,  or  whatever  other 
money  they  have  given,  out  of  your  pockets,  —  have  they  given  that 
money  to  prosecute  this  man  and  to  convict  him  of  ofifences  without 
taking  the  ordinary  and  proper  means  at  their  command  for  ascer- 
taining the  fact  whether  he  be  really  guilty  of  perjury  or  not  ?  " 

And  again :  "  I  have  charged  the  Tichbome  family,  I  have 
charged  directly  and  in  print  the  Doughtys,  the  RadcliflEes,  and  the 
whole  lot  of  them  together,  vnth  knowing  that  he  is  the  man,  and 
combining  in  a  conspiracy  against  him.  (Loud  cheers.)  Now,  la- 
dies and  gentlemen,  you  will  naturally  say  how  can  we  listen  to  such 
a  Don  Quixote  as  that  ?  What  a  fool  that  man  must  be  to  throw 
himself  into  a  quarrel  that  in  no  manner  concerns  him,  merely  as  to 
the  question  whether  this  gentleman  or  somebody  else  is  entitled  to 
certain  estates  in  Hampshire ;  and  here  it  is,  ladies  and  gentlemen, 
that  I  come  to  the  real  question  which  concerns  you  and  me  and  the 
hundreds  of  thousands  of  men  that  I  have  addressed  throughout  the 
country.  Here  we  come  now  to  the  public  question.  Gentlemen, 
the  time  has  not  come  when  either  I  should  be  justified  in  speaking 
or  you  would  be  prepared  to  listen  to  those  possibilities  of  con- 
spiracy in  a  matter  of  this  kind,  which  I  do  believe,  it  is  my  hope, 
my  expectation,  the  very  object  for  which  I  exert  myself  in  this 
case,  will  in  due  time  become  more  fully  developed  and  understood 
by  the  people  of  this  country.  What  is  the  nature  of  this  con- 
spiracy ?  What  is  the  origin  ?  What  are  the  grounds  on  which, 
six  years  ago,  these  people  met  in  a  drawing-room  in  London,  and 
said  we  will  defy  the  laws  of  England  ;  we  have  these  estates,  here 
is  the  man,  it  is  not  expedient  that  this  man  should  have  these  es- 
tates, we  will  keep  them,  we  are  strong  enough  in  Parliament,  strong 
enough  on  the  judicial  bench,  strong  enough  in  society  to  defy  the 
laws  of  England.  (Cheers.)  Gentlemen,  I  am  not  prepared  to  en- 
ter into  that  to  the  extent  I  feel  it.  I  say  that  I  live  in  the  hope 
that  the  time  will  come  when  it  will  be  quite  legitimate  to  address 
you  on  the  nature  of  that  conspiracy  against  Sir  Roger  Tichbome 
which  I  state  here  to  night,  in  accordance  with  a  challenge  which  I 
gave  three  months  ago  at  the  last  public  meeting  in  London,  in  Ox- 
ford Hall,  to  this  effect,  —  That  I  should  be  prepared  to  meet  the 
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Attorney  General  or  any  of  the  six  counsel  most  eminent  at  the 
Bar,  or  any  other  advocates  that  he  might  put  forward,  and  to  sat- 
isfy any  intelligent  London  audience  that  it  was  not  consistent  with 
the  facts  of  this  case,  as  I  should  present  them  to  you,  that  he  did 
not  know  throughout  that  trial  that  he  was  prosecuting  that  the 
claimant  was  Sir  Roger  Tichborne,  and  that  he  and  the  Government 
afterwards,  at  his  advice,  do  now  at  this  moment  know,  or  that  they 
have  the  means  of  knowing,  that  it  is  so ;  that  in  sustentation  of 
tteir  conspiracy  for  the  purpose  of  retaining  these  large  estates  in 
the  hands  of  the  Arundel  family,  the  leadmg  family,  as  we  know, 
in  a  certain  influential  circle  of  society  —  for  the  purpose  of  retain- 
ing these  estates  in  that  family,  and  sustaining  the  whole  course  of 
their  conduct  from  first  to  last,  that  they  do  know,  or,  as  I  say,  have 
the  means  readily  of  knowing,  that  they  are  attempting  to  prosecute 
to  conviction,  to  penal  servitude,  or  again  to  Newgate,  a  man  whom 
they  know  to  be  innocent  of  the  charge  brought  against  him." 

Mr.  Onslow  afterwards  made  a  long  speech  at  the  same  meeting, 
of  which  the  drift  was  to  m-ge  the  audience  to  make  subscriptions 
for  the  defence,  and  in  the  result  Mr.  Whalley  moved  a  resolution : 
''That  this  meeting  declares  its  opinion,  in  common  with  the 
country  at  large,  that  the  prosecution  of  the  claimant  at  the  public 
cost  was  uncalled  for,  and,  in  the  absence  of  explanation,  which  had 
been  refused,  wholly  unjustifiable,  and  demands  public  reprobation  ; 
and  that  the  support  and  sympathy  of  the  British  public  are  justly 
due  to  the  claimant."     This  resolution  was  carried. 

Upon  the  reports  of  these  speeches,  verified  by  affidavit,  ffawkins^ 
Q.  C.  (with  him  Bowen)  had  on  behalf  of  the  Crown  moved  for 
and  obtained  the  summonses  herein.  Both  gentlemen  now  appeared 
in  court  accordingly. 

Sir  J.  B,  JKarslcdce^  Q.  C.  Twith  him  A.  L.  Smith)  ^  on  behalf  of  Mr. 
Onslow,  read  an  affidavit  filed  by  him,  in  which  he  stated,  among 
other  things,  that  for  many  years  of  his  life  he  lived  on  terms  of  in- 
timacy and  friendship  with  the  late  Sir  James  Tichborne  and  Lady 
Tichborne,  his  wife,  and  upon  the  death  of  the  latter  he  attended 
the  funeral  at  Tichborne  Park.  Sir  James  Tichborne  and  lie  were 
natives  of  the  same  county,  and  they  saw  a  good  deal  of  each  other 
at  different  times.  After  the  arrival  of  the  claimant  in  this  country 
in  1866  he  became  acquainted  with  him,  and  was  in  communication 
with  Lady  Tichborne  on  the  subject  of  his  identity,  and  he  knew 
from  her  that  she  identified  him  as  her  first-born  son,  the  issue  of  her 
marriage  with  Sir  James  Tichborne,  and  as  far  as  he  could  judge, 
he  believed  she  had  no  doubt  whatever  on  the  snbject.  He  was 
earnestly  entreated  by  her  ladyship  before  her  death  not  to  abandon 
or  desert  her  son,  the  said  claimant,  and  he  faithfully  promised  that 
he  would  never  do  so,  and,  honestly  believing,  as  he  had  always 
done,  and  still  did,  that  the  person  identified  by  her  is  her  son,  he 
had  endeavored  to  the  best  oi  his  ability  and  power  during  all  the 
proceedings  in  the  Court  of  Chancery  and  in  the  Common  Pleas, 
to  asdst  him  in  establishing  his  claim  to  the  title  and  estates.  It  is 
a  matter  of  notoriety,  he  said,  that,  ever  since  the  claim  was  first 
made  by  the  claimant  to  the  present  moment,  his  identity  had  been 
VOL.  I.  8 
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made  the  topic  of  conversation  and  discussion  among  all  classes  — 
in  the  House  of  Commons,  in  the  clubs,  in  society,  and  in  almost 
every  part  of  the  kingdom :  and  finding  that  the  result  of  the  trial 
had  had  the  not  unnatural  effect  of  creating  a  very  strong  prejudice 
against  the  claimant  (the  greater  because  many  statements  which 
had  been  made,  but  not  proved  by  witnesses,  were  assumed  to  be 
true),  he  did  attempt  to  counteract  the  feeling  of  prejudice,  vnth  the 
view  and  object,  so  far  as  he  could  attain  them,  of  preventing  the 
result  of  the  trial  from  operating  unjustly  against  the  claimant  in 
the  criminal  proceedings  taken  against  him. 

After  the  release  of  the  claimant  from  prison  (Lady  Tichbome, 
from  whom  during  her  life  he  received  1,000Z.  a  year  since  his  return, 
having  died)  the  claimant  was  wholly  without  funds  to  meet  the  ex- 
penses of  his  defence.    He  attended  meetings  in  parts  of  the  country 
with  the  object  of  obtaining  funds  for  the  purpose  of  defraying  the 
expenses  of  his  trial.     The  meetings  of  the  11th  of  December  and 
the  12th  of  December,  1872,  mentioned  in  the  affidavits  filed  upon 
obtaining  the  rule  in  this  case,  were  meetings  called  for  such  purpose 
as  aforesaid.     In  the  observations  which  he  made,  his  desire,  inten- 
tion, and  object  were  to  counteract  the  feeling  of  prejudice  existing 
against  the  claimant,  so  that  he  might,  if  possible,  go  into  court  to 
meet  his  trial  for  the  criminal  offence  alleged  against  him  unpreju- 
diced by  the  result  of  the  trial  at  Nisi  Priua^  and  the  comments 
which  had  been  made  upon  him  in  the  course  thereof.     He  said  that 
although  now  it  was  obvious  to  him  that  such  observations,  made 
with  the  sole  object  and  purpose  aforesaid,  might  be  considered  to 
have  the  effect  of  reflecting  upon  the  character  of  witnesses  and  the 
conduct  of  the  prosecution,  it  did  not  occur  to  him  that  such  was  or 
might  be  the  effect.     He  had  not  the  slightest  intention  of  preju- 
dicing or  interfering  with  or  preventing  the  course  of  justice,  and  it 
was  with  great  regret  that  he  had  taken  a  course  unwittingly  which 
could  be  looked  upon  as  indicative  of  having  ever  entertained  any 
such  intention.     The  affidavit  thus  concluded :  "  I  repeat   that  at 
the  time  I  made  the  observations  complained  of  I  had  no  intention 
whatever  of  interfering  with  the  course  of  justice  in  the  trials  which 
are  now  pending.    I  made  such  observations  under  the  circumstances 
and  with  the  objects  only  above  stated  by  me.     As  soon  as  I   read 
the  report  in   the  public  papers,  of  the  motion  to  this  honorable 
court,  I  saw  that  I  had  been  betrayed  into  taking  a  course  which 
laid  me  open  to  the  imputation  of  having,  in  trying  to  remove  preju- 
dice operating  against  the  claimant,  created  prejudice  against  the 
prosecution,  and  thereby,  pending  a  trial,  improperly  conninented 
upon  matters  connected  with  it ;  and  I  desire  to  express  my  unfeigned 
regret  at  having  taken  such  a  course,  and  to  apologize  in  all  sincerity 
to  this  honorable  court  for  the  conduct  for  which  I  am  arraigned. 
So  far  as  the  counsel  had  been  able  to  look  into  the  subject,  he 
found,  he  said,  that  where  a  matter  was  actually  pending  in  a  court 
it  had  always  been  deemed  improper  to  comment  upon  the  evidence 
which  was  or  would  be  given  on  tiie  hearing ;  and  that  if  the  efiEect 
of  the  comments  were  or  might  be  to  reflect  upon  the  administration 
of  justice,  or  to  prejudice  the  fair  trial  of  the  case,  then  there  was 
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tecbnically  a  contempt  of  court.     In  the  present  case  the  proceed- 
ings, no  doubt,  were  so  far  pending  that  indictments  had  been  found 
agsdnst  the  claimant  which  were  standing  for  trial  in  this  court ;  and 
so  far  as  he  could  form  an  opinion  from  the  authorities  (though 
there  was  no  express  authority  precisely  in  point),  it  might  be  con- 
aidered  that  the  proceedings  were  pending.     If,  however,  he  should 
be  wrong  in  that  view,  and  if  in  point  of  law  the  case  was  not  pend- 
ing, he  hoped  his  admission  would  not  prejudice  the  case  of  Mr. 
Onslow.     The  course  he  proposed  to  adopt,  and  which  had  been 
suggested  to  him  by  Mr.  Onslow  rather  than  suggested  by  himself 
to  his  client,  was  to  explain  the  circumstances  under  which  that 
gentleman  came  to  use  the  words  complained  of,  and  this  he  had 
done  in  his  affidavit.     He  desired  to  urge  that  from  the  course  the 
trial  of  the  action  had  taken,  it  had  come  to  a  close  before  the  evi- 
dence had  been  fully  gone  into,  and  many  things  had  been  stated 
by  the  Attorney  General  which,  it  was  believed  by  his  client,  would 
not  have  been  capable  of  proof ;  and  Mr.  Onslow  had  made  his  com- 
ments under  the  impression  that  the  case,  had  it  been  concluded 
r^larly,  -would  have  turned  out  very  diflEerently.     No  doubt,  how- 
ever, in  the  course  of  Mr.  Onslow's  speech,  allusions  were  made  to 
the  coming  trial,  and  he  felt  bound  to  admit  that  there  were  obser- 
vations made  which  technically  amounted  to  a  contempt,  inasmuch 
as  they  might  tend  to  prejudice  the  fair  trial  of  the  case.     Therefore 
they  would  come  within  the  rule  he  had  adverted  to,  assuming  that 
tiie  court  would  be  of  opinion  that  the  case  was  pending.     [CoCK- 
BUBN,  C.  J.     On  that  point  we  entertain  no  doubt.]     That  being 
80,  of  course  the  case  would  come  within  the  principle  of  several 
recent  decisions  in  the  Court  of  Chancery  on  this  very  case,  with  ref- 
erence to  observations  in  the  press.     And  he  expressed  on  the  part 
of  Mr.  Onslow  his  regret  that  he  should  have  been  betrayed  into 
these  observations.      [CoCKBURN,  C.  J.     There  is  a  question.  Sir 
John,  which  I  think  it  proper  to  put,  and  which  is  important.     Are 
we  to  understand  that  Mr.  Onslow,  in  expressing  that  regret,  which 
has  been  so  happily  expressed  by  you  on  his  behalf,  intimates  to  the 
court  his  clear  intention  and  resolution  not  again  to  take  part  in  any 
such  proceeding  ?]     Most  undoubtedly ;  and  he  made  that  state- 
ment at  Mr.  Onslow's  direction. 

Diffby  Seymour^  Q.  C.  (with  him  Morgan  Lloyd  ^  Macrae  Moir)^ 
on  behalf  of  Mr.  Whalley,  read  an  affidavit,  in  which  that  gentle- 
man entered  at  great  length  into  the  facts  of  the  ejectment.  The 
aflSdavit  conclude  as  follows :  "  And  I  further  say  that  I  attended 
the  said  meetings  with  the  sincere  and  honest  conviction  that  the 
same  were  lawful  public  meetings,  convened  for  a  legitimate  object, 
and  that  I  had  a  full  right  to  discuss  the  matters  contained  in  the 
speeches  delivered  by  me  at  such  meetings.  It  never  occurred 
to  me  that  anything  said  at  the  said  meetings  would  unduly  influ- 
ence the  jury  that  might  be  empanelled  to  try  the  said  indict- 
ments, nor  in  any  other  way  prevent  a  fair  and  impartial  trial." 
The  counsel  observed  that  he  was  not  aware  of  the  course  which 
was  to  be  taken  by  Sir  J.  Karslake,  who  had  acted  without  any 
oommunication  or  concert  with  him ;  and  while  he  fully  concurred 
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with  him  in  tibe  language  he  had  employed,  he  felt  it  his  duty  to 
point  out  to  the  court  tnat  there  was  this  distinction  between  the 
present  case  and  any  other,  that  here  the  parties  were  commenting 
upon  a  former  trial  which  was  concluded.     [Cockburn,  C.  J.    But 
with  attacks  upon  the  conduct  and  character  of  witnesses  who  were 
to  be  called  again  as  witnesses.     Luse:,  J.    He  suggests  that  what 
they  had  done  once  they  would  be  likely  to  do  again.  J    Mr.  Whalley 
states  that  his  only  object  was  to  promote  an  appeal  on  behalf  of  the 
defence.     [CocKBURN,  C.  J.    But  if  the  obvious  effect  was  to  preju- 
dice the  fair  trial  of  the  prosecution,  the  purpose  would  not  be  mate- 
rial.]    It  might  be  material  in  a  case  of  mere  constructive  contempt 
such  as  this.    In  all  the  other  cases  there  had  been  attacks  upon  par- 
ticular witnesses  in  a  trial  or  hearing  still  pending.     [Cookburn, 
C.  J.     So  there  are  here,  for  particular  persons  who  are  expected  to 
be  called  as  witnesses  are  charged  with  perjury.]     This  was  ex- 
^ained  as  having  reference  to  the  former  trial.     [Cockburn,  C.  J. 
The  question  of  identity  being  the  same  in  the  civil  as  in  the  crim- 
inal trial,  those  witnesses  who  gave  their  evidence  in  the  former  trial 
against  the  claimant  would  be  called  again  in  the  ensuing  trial  to 
give  their  evidence  against  him.     If  the  meeting  had  been  convened 
only  for  the  purpose  of  providing  funds  for  the  approaching  trial, 
pernaps  that  might  not  in  itself  have  been  reprehensible.     But  if, 
speaking  with  reference  to  the  approaching  trial,  those  witnesses 
who  it  is  known  will  be  called  to  give  evidence  are  denounced  as 
conspirators,  and  as  intending  to  give  perjured  evidence  —  is  it  to 
be  doubted  that  this  is  a  contempt  r     Is  not  this  the  test  ?    Suppose 
a  person  afterwards  called  as  a  juror  on  the  coming  trial  had  been 
present  at  the  meeting  and  heard  these  persons  charged  as  perjured 
conspirators,  would  it  not  have  been  calculated  to  prejudice  bis 
mind?]     If  Mr.  Whalley  used  language  tantamount  to  that,  he 
oould  not  of  course  vindicate  it ;  but  he  denied  that  he  had  any  idea 
of  his  language  having  such  an  effect.     He  was  stating  his  reasons 
why  persons  should  subscribe  to  the  defence.     That  takes  it  out  of 
the  charge  as  to  contempt.     [Blackburn,  J.     That  is  quite  con- 
trary to  the  law,  as  I  have  always  understood  it.]     In  all  the  pre- 
vious cases  on  the  subject  there  had  been  attacks  upon  witnesses  for 
their  evidence  on  the  very  proceedings  then  pending ;  for  instance^ 
in  the  Chancery  cases  there  had  been  attacks  upon  persons  who  had 
made  affidavits  in  the  case  being  heard.    Surely  there  is  a  broad  dis- 
tinction between  those  cases  and  the  present  ?     [Mellor,  J.     Even 
if  there  had  been  no  direct  allusion  to  the  coming  trial,  can  any  man 
doubt  that  the  statement  that  the  witnesses  in  the  former  trial  \irere 
in  a  conspiracy  to  deprive  a  man  of  his  estates  by  means  of  perjury, 
would  have  had  an  effect  upon  the  public  mind  as  to  the  coming 
trial,  in  which,  of  necessity,  the  question  would  be  the  same  and  the 
witnesses  must  be  the  same  ?]     Mr.  Whalley  had  a  lawful  object  in 
view,  in  the  course  of  urging  which  he  had  fallen  into  the  use  of  this 
language.     His  object  was  only  to  promote  subscriptions  for  the 
defence.     [Blackburn,  J.    I  have  no  doubt  in  all  the  cases  ot 
newspaper  contempts  which  have  occurred,  the  object  was  not  to  do 
injustice,  but  to  promote  the  sale  of  the  paper ;  but  has  that  ever 
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been  considered  an  excuse  ?  LcrsH,  J.  Can  any  motive  excuse  the 
assertion  at  a  public  meeting  that  the  witnesses  on  a  coming  trial  are 
in  a  conspiracy  to  commit  fraud  by  means  of  perjury  ?]  He  com- 
mented upon  the  evidence  they  gave  at  the  former  trial  in  order  to 
show  that  they  were  combined  together  to  defeat  the  claimant. 

[Lush,  J.  With  a  view  to  show  tlmt  they  were  likely  to  give  false 
evidence  on  the  coming  trial.]  Not  necessarily  so.  They  might  or 
might  not  be  called  at  the  next  trial.  These  remarks  might  be  the 
subject  of  a  criminal  information.  [Blackburn,  J.  But  even  if 
80,  it  is  no  reason  why  a  party  should  not  be  prosecuted  for  a  con- 
tempt.] It  might  be  a  reason  why  the  court  should  not  interfere 
summarily  for  a  contempt  that  there  was  a  remedy  by  way  of  crim- 
inal information.  [Mellor,  J.  If  Mr.  Whalley  had  confined  him- 
self to  pointing  out  the  great  odds  against  the  claimant,  arising  from 
the  wealth  and  social  position  of  the  family  opposed  to  him,  and  had 
urged  this  as  a  reason  for  assisting  him  with  subscriptions,  avoiding 
all  calumnious  imputations  upon  those  who  were  against  him,  his 
case  would  have  been  very  different,  and  I  should  have  felt  very 
reluctant  to  visit  him  with  any  penalty.  But  he  has  not  been  con- 
tent with  this,  and  has  imputed  to  the  witnesses  against  him  that 
Uiey  were  in  a  conspiracy  to  defeat  and  convict  an  innocent  man  by 
means  of  perjury.]  His  object,  however,  was  legitimate.  [Cock- 
burn,  C.  J.  The  motive  or  the  object  could  not  excuse  a  contempt 
of  court.  Blackburn,'  J.  Unduly  to  interfere  with  a  fair  trial  is 
not  the  less  a  contempt  because  it  is  done  to  get  subscriptions  for 
one  side.]  This  is  a  '*  constructive  contempt,"  and  is,  therefore,  to 
be  regarded  with  some  jealousy.  [Blackburn,  J.  Where  is  the 
distinction  between  an  actual  contempt  and  a  "  constructive  "  con- 
tempt?] The  distinction  is  very  obvious:  one  is  a  direct  attax^ 
upon  the  court,  and  the  other  is  only  an  indirect  attack  upon  some 
of  the  parties  or  witnesses.  [Blackburn,  J.  Lord  Cottenham 
said  in  Mr.  Lechmere  Charlton's  case  (2  Myl.  &  Cr.  316,  342),  "  It 
is  inmmterial  what  means  are  adopted,  if  the  object  is  to  taint  the 
source  of  justice,  and  to  obtain  a  result  of  legal  proceedings  different 
from  that  which  would  follow  in  the  ordinary  course.  It  is  a  con- 
tempt of  the  highest  order."]  That  was  a  very  different  case  from 
the  present.  But  even  adopting  that  definition  here,  that  was  not 
Mr.  Whalley's  object.  This  was  a  constructive  contempt  and  a 
novel  case,  and  would  carry  the  doctrine  of  contempt  further  than 
any  case  'which  has  yet  occurred.  Mr.  Whalley  disclaimed  any  in- 
tention to  pervert  the  course  of  justice,  or  interfere  with  a  fair  trial ; 
and  if  he  had  been  guilty  of  a  contempt,  it  had  been  unwittingly, 
and  in  the  conscientious  discharge  of  what  he  believed  to  be  a  public 
duty.  He  apologized  to  the  court,  and  promised  not  to  attend  any 
such  meetings  in  future, 

Hawkins^  Q.  C.  (with  him  Bowen)^  appeared  for  the  prosecution, 
and  read  extracts  of  the  speeches  made  at  the  public  meeting.  He 
left  the  matter  in  the  hands  of  the  court. 

CoCKBUBN,  C.  J.,  addressed  Mr.  Guildford  Onslow  and  Mr. 
Whalley.  I  have  to  express  the  unanimous  opinion  of  the  court 
(Codcbum,  C.  J.,  Blackoum,  Mellor,  and  Lush,  J  J.)  that  in  the 
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proceedings  set  forth  in  these  ai&davits  to  which  you  have  been 
called  upon  to  give  an  answer  you  have  been  guilty  of  a  gross  and 
aggravated  contempt  of  the  authority  of  the  court.     We  are  far 
from  saying  that  when  persons  believe  that  a  man  who  is  under  a 
prosecution  on  a  criminal  charge  is  innocent,  they  may  not  legiti- 
mately imite  for  the  purpose  of  providing  him  with  the  means  of 
making  an  effectual  deience  ;  and  any  expressions  intended  only  as 
an  appeal  to  others  to  unite  in  that  object,  though,  perhaps,  not 
strictly  regular,  would  not  be  fit  matter  for  complaint  and  punish- 
ment.    We  quite  agree  that  it  would  be  harsh  and  unnecessary  to 
interfere  with  the  expression  of  opinion  honestly  entertained,  and 
expressed  only  for  a  legitimate  purpose.     But  it  is  no  excuse  to  urge 
when  —  at  a  meeting  held  for  tne  purpose  of  providing  funds  —  lan- 
guage is  used  which  amounts  to  an  offence  against  the  law  —  and  a 
contempt  against  the  court  —  that  the  motive  or  the  purpose  for 
which  the  meeting  was  held  was  justifiable.     And  when  we  find  that 
at  a  former  trial  the  jury  before  whom  the  claimant  gave  his  evi- 
dence declared  that  they  disbelieved  that  evidence,  and  that  the 
learned  judge  who  presided  at  the  trial  directed  his  prosecution,  and 
that  a  grand  jury  —  the  proper  and  constitutional  tribunal  —  have 
found  true  bills  against  him  on  the  serious  charges  of  forgery  and 
perjury  —  that  such  a  man  should  be  paraded  through  the  country 
and  exhibited  as  a  sort  of  show  at  public  assemblies  as  the  victim  of 
injustice  and  oppression,  and  that  at  these  meetings  —  in  violent  and 
inflammatoiT  language  — witnesses  who  had  given  evidence  against 
him  on  the  former  tnal  should  be  held  up  to  public  odium  as  having 
been  guilty  of    conspiracy  and  perjury ;  that  the  counsel  engaged 
against  him,  and  even  the  judge  who  presided  at  the  trial,  should  be 
reviled  in  terms  of  opprobrium  and  contumely ;  and,  what  is  still 
more  immediately  to  the  present  purpose,  that  the  events  of  the 
pending  prosecution  should  be  discussed,  and  the  evidence  assumed 
to  be  false ;  and  that  all  this  should  occur,  not  merely  in  the  prov- 
inces, but  in  the  metropolis,  almost  in  the  precincts  of  the  court,  and 
within  the  very  district  from  which  the  persons  are  to  come  who  are 
to  pass  in  jud^ent  between  the  Crown  and  the  accused  in  the  com- 
ing trial  —  how  can  we  shut  our  eyes  to  the  fact  that  there  is  here 
an  outrage  upon  public  decency  and  a  great  public  scandal,  and  that 
the  even  and  ordinary  course  of  justice  has  here  been  unwarrantably 
interfered  with  ?     This  court,  therefore,  cannot  imder  such  circum- 
stances, hesitate  to  exercise  the  authority  which  it  undoubtedly  pos- 
sesses, for  preventing  the  public  discussion  of  any  trial  pending  in 
the  court.     It  has  been  attempted  to  be  contended  on  your  behalf 
that  the  meetings  in  question  were  convened  solely  for  the  purpose 
of  obtaining  money,  in  order  to  enable  the  accused  to  carry  on  his 
defence,  and  with  the  additional  purpose  of  removing  any  prejudice 
which  the  result  of  the  former  trial  may  have  produced  against  him. 
But  that  can  be  no  excuse  if  the  language  used  amounts  to  an  un- 
warrantable interference  with  the  course  of  justice.     And  when  we 
find  that  gentlemen  of  your  station  and  position,  gentlemen  of   edu- 
cation, members  of  the  Le^lature,  have  condescended  to  lend  them- 
selves to  proceedings  of  this  character,  and  to  hold  such  language  as 
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you  have  used  on  these  occasions,  we  can  only  contemplate  your  con- 
duct with  astonisbment  and  regret.     When  it  is  said  that  all  this 
was  done  without  any  consciousness  that  it  was  an  offence  against 
the  public  justice  of  this  court,  though  it  must  have  the  effect  of 
creating  prejudice  with  reference  to  the  approaching   trial,  I   cau 
only  accept  that  apology  as  really  derogatory  to  the  understanding 
of  those  who  make  it.     There  cannot  be  the  slightest  doubt  in  the 
mind  of  any  sensible  man  that  such  a  course  of  proceeding  must  in- 
terfere with  public  justice.     If  it  is  open  to  those  who  take  the  part 
of  the  accused  to  discuss  in  public  the  merits  of  the  prosecution  in  his 
interest ;  then  it  must  be  equally  open  to  those  who  believe  in  his 
guilt  to  take  a  similar  course  on  the  other  side.     And  then  we  may 
have,  on  the  occasion  of  a  political  trial,  or  any  case  exciting  great 
pubhc  interest,  an  organized  system  of  public  meetings  throughout 
the  country,  at  which  the  merits  or  the  demerits  of  the  accused  may 
be  discussed  and  canvassed  on  the  one  side  and  the  other,  and  thus, 
by  appeals  such  as  you  have  not  hesitated  to  make  to  public  feeUng 
in  this  case,  the  course  of  public  justice  may  be  interfered  with  and 
disturbed.     It  is  clear  that  such  comment  upon  a  proceeding  still 
ending  is  an  offence  against  the  administration  of  justice  and  a 
rh  contempt  of  the  authority  of  this  court.     Nor  can  it  make  any 
dinerence  in  point  of  principle  whether  the  observations  are  made 
in  writing  or  in  speeches  at  public  meetings,  and  we  can  have  no 
hesitation  in  applying  to  the  one  case  the  same  rule  as  to  the  other. 
We  think,  therefore,  that  the  counsel  for  the  Crown  have  done  no 
more  than  discharge  their  duty  in  bringing  this  case  under  our  notice ; 
and  we  must  deal  with  it  in  such  a  way  as  to  repress,  if  possible,  such 
improper  proceedings  in  future.     We  are  glad  to  find  that  on  this 
occasion,  though  attempts  have  been  made  to  distinguish  this  case 
from  others  in  which  the  court  has  interfered  in  the  exercise  of  its 
summary  authority,  yet  both  parties  have,  through  their  counsel, 
submitted  themselves  to  the  court,  and  have  given  a  clear  and  dis- 
tinct pledge  that  they  will  take  no  part  in  such  objectionable  pro- 
ceedings again.     If  there  had  been  any  hesitation  in  giving  such  a 
pledge,  or  the  slightest  appearance  of  it,  and  if  there  had  not  been 
the  most  submissive  attitude  assumed,  the  court  would  have  thought 
it  necessary  to  use  to  the  full  extent  the  power  and  authority  it  pos- 
sesses, and  would  have  inflicted  a  substantial  fine  and  also  a  sentence 
of  imprisonment  in  addition.     We  are  happily  spared  the  necessity 
of  taking  the  latter  course  in  consequence  of  the  very  proper  line 
you  have  both  of  you  adopted.     But  we  wish  it  to  be  understood 
that  in  the  fine  we  are  about  to  impose  we  have  gone  to  the  extreme 
of  moderation ;  and  that  if  on  any  future  occasion  proceedings  of  this 
kind  shall  be  resorted  to,  the  full  power  of  the  court,  which  it  im- 
mediately possesses  to  restrain  and  prevent  such  proceedings  by  the 
infliction  of  adequate  punishment,  will  be  certainly  inflicted  with  a 
stem  and  unhesitating  hand.     The  mischief  in  the  present  case,  so 
&r  as  the  positive  effect  of  these  proceedings  is  concerned,  has  been 
very  trifling  indeed,  thanks  to  the  good  sense  of  the  metropolitan 
press  in  forbearing  from  giving  publicity  to  these  offensive  and  ob- 
jectionable proceedings.     But  your  intention  was  not  the  less  repre- 
hensible, nor  your  conduct  the  less  open  to  severe  censure.     How- 
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ever,  under  all  the  circumstances,  we  think  that,  considering  the 
position  you  have  taken  and  the  pledge  you  have  given,  a  pecuniary 
penalty  of  moderate  amount  —  moderate  with  reference  to  the  cir- 
cumstances of  the  case  and  the  aggravated  character  of  the  offence 
you  have  committed  —  will  satisfy  the  exigencies  of  the  case.  But 
that  leniency  which  we  now  exercise  will  be  appealed  to  in  vain  if 
any  other  person  shall  be  found  guilty  of  a  similar  offence.  The 
sentence  of  the  court  upon  you  is  that  for  this  contempt  you  do  each 
pay  a  fine  of  lOOZ.  to  the  Queen,  and  that  you  be  imprisoned  until 
the  fine  be  paid. 

Upon  consulting  the  other  judges,  the  Lord  Chief  Justicb 
almost  immediately  added :  — 

To  persons  of  your  position  it  is  not  necessary  to  apply  the  latter 
part  of  this  sentence.  The  sentence  of  the  court,  therefore,  is  that 
you  do  each  pay  a  fine  of  lOOZ.  to  the  Queen. 

Jan,  21.     CoCKBURN,  C.  J.,  to-day  made  the  following  remarks 
with  regard  to  this  matter :  I  find  that  an  impression  has  gone  forth 
that,  in  remitting  that  part  of  the  sentence  pronounced  yesterday 
which  imposed  imprisonment  until  the  fine  was  paid,  I  was  influ- 
enced by  the  anticipation  of  some  diflBculty  as  to  the  imprisonment 
of  members  of  Parliament  by  reason  of  some  privilege  which  mem- 
bers of  Parliament  possess.     This  is  an  ^  entire  mistake,  imprison- 
ment being  only  imposed  as  a  means  of  insuring  payment  of  the 
fine.     I  was   reminded   by  my  brother   Blackburn   that   payment 
might  be  enforced  without  having  recom-se  to  imprisonment,  and  it 
at  once  occurred  to  me  that  it  was  unnecessary  —  looking  to  the 
position  of  these  gentlemen  —  that  imprisonment  should  be  imposed 
until  the  fine  was  paid,  especially  as  there  were  other  means  of  en- 
forcing payment.     On  that  ground  alone,  that  part  of  the  judgment 
was  recalled.     1  had  intended  to  intimate  in  the  judgment  which, 
with  the  concurrence  of  the  court,  I  pronounced,  that  if  in  the  case 
itself  there  had  not  been  a  perfect  submission  to  the  court  on  the 
part  of  the  defendants,  and  the  clearest  and  most  positive  pledge 
that  there  would  be  no  renewal  of  the  conduct  complained  of,  the 
sentence  of  imprisonment  would  have  been  added  to  the  pecuniary 
penalty.     The  possibility  of  any  collision  with  the  House  of  Com- 
mons had  not  appeared  to  us  as  ever  likely  to  occur,  especially  as  in 
the  case  of  Mr.  Lechmere  Charlton,  who  was  committed  by  order  of 
the  Court  of  Chancery,  the  House  of  Commons  declined  to  interfere 
on  behalf  of  the  privilege  of  their  members ;  and  I  am  sure  that 
the  House  of  Commons  would  not  desire  to  interpose  the  privilege 
of  its  members  to  prevent  punishment  by  imprisonment  for  a  con- 
tempt in  the  administration  of  justice.     I  was  anxious  that  there 
should  be  no  misunderstanding  on  a  matter  of  such  importajice  as 
this,  and,  therefore,  I  have  thought  it  necessary  to  correct  an  im- 
pression which  seems  to  have  prevailed  as  to  the  grounds  on  Tvhich 
we  proceed  in  remitting  that  part  of    our   judgment  to  which  we 
have  referred. 

Attorney  for  the  prosecution,  the  Solicitor  to  the  Treasury. 

Attorney  for  Mr.  Onslow,  JE.  Bromley. 

Attorney  for  Mr.  Whalley,  F.  Moojen. 
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COURT  OF  QUEEN'S  BENCH. 

Wednesday,  Jan.  29,  1878. 

(Before  Blackburn,  Mkllor,  Lush,  and  Quain,  JJ.) 

Reg.  v.  Skipwobth. 
Reg.  v.  Db  Casteo. 

(12  Ck>x'8  Criminal  Cases,  871;  L.  R.  9  Q.  B.  230.) 

Oontempt 

It  is  a  contempt  of  conit,  while  a  criminal  charge  is  pending,  to  impugn  the  honestj  and 
impartiality  of  the  judge  by  whom  it  is  to  be  tried,  or  to  attempt  to  obstruct  the 
course  of  justice  by  exating  public  prejudice  against  it. 

But  it  is  not  a  contempt  merely  to  solicit  subscriptions  for  the  defence  of  a  defendant  on 
a  criminal  charge. 

This  was  a  motion  for  the  committal  of  the  defendants  for  con- 
tempt of  court.  Defendant,  De  Castro,  was  the  claimant  of  the  Tich- 
bome  estates  in  an  action  which,  after  a  protracted  hearing,  termi- 
nated in  a  nonsuit,  and  the  plaintiff  was  committed  for  trial  upon  a 
charge  of  perjury,  which  was  appointed  for  trial  at  bar.  In  the 
meanwhile  the  dcdfendant  and  his  friends,  of  whom  the  other  defend- 
ant Skipworth  was  one,  had  held  meetings  in  various  parts  of  the 
country,  to  excite  sympathy  for  his  cause  and  collect  funds  for  his 
defence.  After  the  hearing  of  the  case  against  Onslow  and  Whalley 
(ante,  p.  110),  a  meeting  was  held  as  Brighton,  at  which  the  de- 
fendants were  present,  Skipworth  taking  the  chair,  and  speeches 
were  made  by  them  which  were  the  subject  of  this  complaint,  taken 
in  conjunction  with  other  speeches  previously  made  at  other  pla^Jes. 

On  the  application  of  counsel  for  the  prosecution  of  De  Castro; 
the  court  had  made  an  order  for  the  immediate  attendance  of  the 
defendants,  and  they  appeared  now  in  pursuance  of  such  order. 

The  affidavits  on  wnich  the  charge  of  contempt  was  made  were 
read  at  length.  It  will  suffice  to  give  the  more  important  portions 
of  them.  The  first  read  were  the  verbatim  reports  of  the  speeches 
of  the  defendants  at  the  meeting  at  Brighton,  which  was  the  main 
subject  of  the  complaint.  The  defendant  Skipworth  was  reported 
to  have  spoken  thus,  inter  alia:  "Ladies  and  gentlemen,  —  It  is 
encouraging  to  find  your  reception  after  the  degrading  spectacle  I 
inay  say  I  have  witnessed  at  the  Queen's  Bench  to-day  in  London. 
(Hear,  hear.)  Nothing  less  than  this  —  that  two  honorable  mem- 
bers of  Parliament  have  been  brought  up,  I  may  say  as  criminals, 
for  advocating  truth  and  justice  throughout  the  country.  ('  Hear, 
hear,"  and  applause.)  Yes,  gentlemen,  I  say  a  sad  spectacle  it  is 
for  England  tliat  we  have  come  to  this  —  no  less  than  a  great  in- 
fringement upon  our  rights  and  liberties  (hear,  hear)  ;  and  if  they 
had  a  just  cause  upon  the  other  side  you  may  depend  upon  it  it 
would  never  have  been  done.  (^  Hear,  hear,'  and  a  cry  of  '  Never.') 
And  what  do  they  mean  when  they  rob  a  man  of  everything  he  pos- 
aesBes,  while  he  has  to  go  about  the  country  for  a  hving?  —  they 
would  even  rob  liim  of  every  friend  he  possesses.     (Applause.) 
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Gentlemen,  I  went  into  that  court  —  I  am  a  perfect  stranger,  no 
doubt,  to  you  here  —  I  live  a  long  way  off,  and  I  would  go  a  long 
way  to  advocate  the  cause  of  my  friend  Sir  Roger  Tichbome  (ap- 
plause) —  I  went,  gentlemen,  int6  that  court  to-day,  and  I  donned 
Dfiy  wig  and  gown,  that  had  lain  up  for  above  twenty  years,  in  order 
to  support  the  cause  of  my  friend  Sir  Roger  Tichborne.     (Applause.) 
I  live  quietly  on  my  estate  in  Lincolnshire  —  I  have  my  home,  I 
have  my  family  and  my  affairs  to  attend  to,  but  when  duty  to  my 
country  calls  me  forth,  and  when  I  see  such  degradation  as  I  witness 
throughout  the  land  —  (hear,  hear)  —  yes,  these  honorable  members 
of  Parliament  have  been  brought  up,  have  been  treated  as  criminals, 
have  had  to  apologize  in  the  most  degrading  way,  I  may  say,  and 
have   been  fined  for   doing    their   duty   to   a  fellow-countryman. 
(*  Hear,  hear,'  and  applause.)     Gentlemen,  I  was  the  chairman  at 
that  meeting  in  St.  James's  Hall,  where  their  conduct  has  been  called 
in  question.     The  Lord  Chief  Justice  of  England  particularly  stated 
in  his  judgment  how  mild  and  moderate  he  was  to  these  gentlemen, 
inasmuch  as  they  had  apologized  in  that  way,  but  it  was  only  an  ex- 
ample, and  that  if  any  one  else  should  similarly  offend,  or  be  brought 
up  under  similar  circumstances,  they  would  be  visited  with  the  full 
ngor  of  the  law  —  not  only  a  fine  would  be  inflicted,  but  imprison- 
ment.    (Cries  of  *  Shame,'  and  hisses.)     Gentlemen,  I  hurl  his  in- 
timidation back  with  the.  contempt  that  he  has  treated  these  members 
of  Parliament.     (Loud  applause.)     I  care  not  for  his  intimidation. 
I  will  stand  here  when  my  duty  calls  me  in  defiance  of  his  —  aye,  I 
will  call  them  vulgar  —  threats.     (Renewed  applause.)     lam  not 
going  to  be  intimidated  when  I  consider  that  a  duty  to  my  country 
calls  me  forth.     I  have  a  conscience  and  that  conscience  I  wish  to 
satisfy.     I  could  see  very  well  there  was  no  chance  of  any  justice 
bemg  done  by  these  four  judges  from  the  first.     It  was  like  appeal- 
ing to  stone  walk.     I  could  see  that  their  minds  were  all  made  up 
from  the  first,  and  that  a  conviction  they  were  determined  to  make. 
(Hisses  and  applause.)     And  what  is  this  but  to  prevent  public 
free  discussion  in  the  country  —  what  we  have  boasted  of  as  heredi- 
tary, as  it  were,  for  centuries ;  and  now  we  are  to  be  put  down, 
above  all  things  when  truth  and  justice  are  advocated.     If  it  was 
something  demoralizing  to  the  country  that  was  to  be  put  down 
there  would  be  something  in  it ;  but  you  will  I  am  sure  answer,  that 
when  you  all  assemble  here  together  it  is  for  a  good  purpose  —  you 
wish  to  know  the  truth  of  this  great  mvstery  that  has  been  going  on 
for  so  many  years.    (Applause.)    Surely  it  has  gone  on  long  enough. 
Here  these  six  or  seven  years  has  it  being  going  on,  and  this  gentle- 
man has  been  up  and  down  the  country  and  still  he  is  not  acknowl- 
edged by  his  name  and  title.     It  is  a  disgrace  to  the  country  !     And 
if  they  know,  as  I  know,  as  well  as  I  stand  here  and  have  known 
long  ago,  that  he  is  Sir  Roger  Tichborne,  how  can  they  plead  igno- 
rance, those  people  who  have  had  the  affair  in  their  own  hands  ; 
they  have  had  the  affair  in  their  own  hands  from  the  first,  six  or  seven 
vears  ago.     Why,  they  must  be  the  most  perfect  idiots  in  the  w^orld 
if  they  don't  know  now  and  have  done  long  since.     (Applause.^  ' 
ould  a  trial  like  that  go  on  for  all  that  time  and  all  that  talent  em* 
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ployed — the  judges,  the  counsel,  and  all  concerned  —  and  not  know 
the  real  state  of  iie  case  ?    And  so  these  gentlemen,  these  two  gen- 
tlemen, are  to  be  brought  up  and  sentenced  to  pay  a  fine  and  be 
threatened  with  unprisonment ;  they  are  to  be  stopped  speaking,  and 
the  whole  press  oi  the  country  is  allowed  to  be  against  Sir  Roger 
Tichbome.     (Hisses.)     Why  don't  they  take  up  his  case  if  they 
wish  to  do  justice  ?     Why  is  he  to  be  scurrilously  treated,  I  may 
Bay,  by  huncLreds  of  papers  in  this  country  ?     They  almost  seem  to 
encourage  it  by  their  very  silence.     What  are  we  to  consider  of  the 
press  of  the  country  who  will  put  down  a  fallen  man,  as  it  were,  as 
they  do  — what  are  we  to  consider  ?     Why,  they  must  be  hirelings 
of  the  government  —  nothing  more  or  less.     There  are  some  excep- 
tions, and  I  h6pe  you  have  some  of  them  here  ;  for  it  is  a  very  hard 
thing  indeed  to  find  an  honest  report  of  any  of  these  meetings  at  all. 
I  can  only  say  that  had  I  been  the  one  charged  to-day,  I  would  have 
cut  my  hand  off  before  I  would  have  acknowledged  I  had  been  in 
error  and  humbly  apologized  where  there  was  nothing  to  apologize 
for.     (Cheers.)     They  should  have  sent  me  into  a  prison  dungeon 
before  I  would  have  acknowledged  anything  that  was  untrue.     I 
think  the  prison  cells  would  be  a  paradise  nearly  to  the  polluted  at- 
mosphere in  which  we  seem  to  live.     For  wKat  is  our  country  if  we 
cannot  boast  of  it  as  a  country  for  right  and  justice  ?     (Hear,  hear.) 
What  is  a  man's  property  worth  if  he  cannot  secure  it  by  proper 
right  and  title  ?     I  can  only  say  that  it  comes  to  this :    If  this  is 
Sir  Roger  Tichbome,  as  he  undoubtedly  is,  it  cannot  be  anything 
more  than  a  conspiracy  which  keeps  him  out  of  his  estates.     But  I 
consider  that  Lord  Chief  Justice  Cockbum  was  not  a  fit  person  to  try 
anything  in  connection  with  the  claims  of  the  Tichborne  estate.    (A 
cry  of  ^  Shame,'  and  hisses.)     I  am  sorry  to  say  he  has  long  since  so 
prejudged  that  case,  which  disentitles  him  to  sit  as  an  impartial  judge 
(hisses)  when  the  title  is  concerned.     (Renewed  hissing  and  some 
applause.)     Yes,  sir,  you  may  hiss,  but  I  hiss  at  the  Lord  Chief 
Justice." 
The  speech  of  the  defendant,  De  Castro,  was  thus  reported :  — 
"  Four  years  ago  the  Lord  Chief  Justice  of  England  publicly  de- 
nounced me  as  a  rank  impostor  at  his  club.     I  know  of  others  (oc- 
casions), but  cannot  prove  them,  so  will  not.     But  I  can  prove  that 
he  subsequently,  within  these  last  two  months,  at  a  party  where  a 
lady  friend  of  mine  was,  distinctly  turned  round  in  a  very  angry 
manner  to  those  ladies,  and  said  it  was  a  disgrace  to  mention  my 
name  in  decent  society.     ('  Oh,  oh  I ')     I  think  I  have  a  right  to 
call  on  him  to  answer  tor  contempt  of  court.     I  do  not  suppose  they 
would  grant  the  rule,  but  rest  assured  I  will  apply  for  it.     And  I 
maintain,  ladies  and  gentlemen,  that  he  had  no  right  to  sit  on  that 
bench  (to-day.)     At  St.  Jame^s's  Hall  my  friend  Mr.  Onslow  stated 
that  the  Lora  Chief  Justice  was  not  a  fit  justice  to  sit  on  my  forth- 
coming trial.     He  gave  as  his  reasons  those  I  have  mentioned,  and 
that  he  had  also,  during  the  late  trial,  while  sitting  by  the  side  of 
Judge  Bovill,  written  on  a  piece  of  paper,  — '  Had  I  been  judge  and 
you  leading  counsel  we  would  have  had  this  fellow  in  Newgate  long 
ago.*     He  was  a  party  concerned,  and  if  he  had  had  the  slightest 
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delicacy  for  his  honor  he  would  never  have  eat  on  the  bench  (to- 
day). So  much  have  I  heard  that  I  intend  to  petition  Parliament 
against  his  sitting  on  my  forthcoming  trial.  No  doubt  I  shall  be 
able  to  prevent  Mm.  If  I  do  not,  I  will  go  into  that  court  without 
counsel,  attorney,  or  witnesses,  and  let  him  crush  me  as  he  thinks 
proper.'  (*  No,  no.')  If  the  Lord  Chief  Justice  has  got  to  sit  and 
adjudicate  on  ray  case  1  will  offer  no  evidence,  but  tfirow  myself  on 
the  country."     (Applause.) 

De  Castro  filed  no  affidavit  in  answer. 

Skipworth  filed  an  affidavit  from  which  the  following  is  an  ex- 
tract :  "  The  meetings  complained  of  were  given  out  to  be  called 
for  the  purpose  of  raising  money  for  the  Tichbome  Defence  Fund, 
but  I  did  not  attend  them  on  that  account  alone,  but  for  the  pur- 
pose of  enlisting  sympathy  in  the  case.  At  these  meetings  no  im- 
proper language  was  used,  except  under  excitement  caused  by  hos- 
tile interruptions.  The  meetings  took  place,  too,  by  reason  of  the 
enormous  interest  taken  in  the  case  throughout  the  country,  and 
often  upon  invitation  and  at  the  express  desire  of  respectable  per- 
sons. And  all  these  meetings  were  unanimous  in  declaring  a  belief 
in  the  claimant. 

"  I  have  had  no  other  object  than  to  promote  the  cause  of  truth 
and  justice.  If  I  have  made  any  improper  statements  —  of  which  I 
am  not  aware  —  it  has  been  througn  inadvertence,  and  not  inten- 
tionally. The  remarks  I  have  made  upon  any  of  the  judges  or  law 
officers  of  the  Crown  were  meant  in  the  way  of  honest  comment  and 
fair  criticism  upon  their  public  acts  and  conduct.  I  had  not  the 
slightest  intention  of  bringing  the  court  into  contempt,  but  my  sole 
object  has  been  to  uphold  the  interests  of  justice,  which  I  believed 
to  be  in  jeopardy." 

Mr.  Skipworth  went  on  to  say  that  he  was  in  court,  and  heard 
the  sentence  passed  on  Mr.  Onslow  and  Mr.  Whalley ;  and  he 
thought  that  imder  the  circumstances  there  had  been  a  degradation 
and  dishonor  to  the  law  which  he  felt  called  upon  to  protest  against. 
"  The  remarks  I  made  "  (he  said)  "  at  the  Brighton  meeting,  as  to 
the  Lord  Chief  Justice  not  being  a  proper  judge  to  try  the  case, 
were  based  upon  notorious  and  well-known  facts,  he  having  repeat- 
edly denounced  the  claimant  as  an  impostor ;  "  and  on  this  account, 
Mr.  Skipworth  said,  *'  I  considered  it  improper  that  he  should  pre- 
side." "  I  put  it  to  the  meeting,  not  in  the  spirit  of  aspersion  or 
contempt,  but  as  an  observation  fairly  called  for  by  the  position  of 
the  case ;  and,  though  I  was  excited  by  a  hiss  to  say  *  I  hiss  the 
Lord  Chief  Justice,'  that  expression  escaped  me  on  the  spur  of  the 
moment;  and,  being  sensible  upon  reflection  that  the  expression 
was  improper,  I  withdrew  it.  But  I  cannot  forego  my  right  to 
comment  upon  the  conduct  of  a  judge  with  reference  to  a  case  be- 
fore him.  With  r^ard  to  the  charge  of  attending  this  particular 
meeting,  I  must  say  that  though  I  was  not  bound  by  the  submis- 
sion and  the  pledge  given  by  the  two  members  of  Parliament,  I 
avow  that  I  attended  that  meeting  in  defiance  of  the  threat  held  ont 
by  the  court,  and  that  it  was  with  the  distinct  intention  of  setting 
that  threat  at  defiance ;  for  I  considered  that  such  a  threat  ought 
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not  to  have  been  attered  from  the  bench ;  mid  it  was  my  object  to 

Ereyent  the  stigma  and  reproach  attaching  to  the  country  of  our 
eing  a  nation  of  cowards,  and  to  show  that  there  was  at  least  one 
man  who  had  a  spark  of  public  spirit  in  his  breast  sufficient  to  in- 
spire him  to  resist  the  attempt  made  to  extort  pledges — which 
there  was  no  I^al  right  to  exact  —  not  to  attend  meetings  ad- 
mitted to  be  lawful/'  In  conclusion,  Mr.  Skipworth  submitted  that 
he  could  not  but  consider  the  course  now  taken  against  him  unjust, 
cruel,  and  oppressiye. 

After  this,  yarious  letters  and  publications  of  his  on  the  subject 
were  read.  One  was  a  letter  to  the  Queen,  which,  of  course,  had 
only  a  dry  official  acknowledgment  from  the  Under  Secretary,  then 
a  letter  to  Mr.  Gladstone,  and  then  one  to  the  people  of  England. 
These  documents  commented  in  strong  terms  upon  the  conduct  of 
the  civil  trial,  and  on  the  course  taken  by  the  Government  in  adopt- 
ing the  prosecution  of  the  claimant.  They  contained  some  startling 
statements,  as  that  during  the  trial  the  Attorney  General  was  seen 
with  his  arm  round  Mr.  Sergeant  Ballantine's  neck,  whispering  in 
his  ear  —  a  statement  which  excited  roars  of  laughter.  Another 
statement  vras  that  Mr.  Gladstone  said  to  the  Attorney  General, 
**  Whatever  happens,  mind  we  don't  fail  in  the  Tichbome  case  "  — 
a  statement  which  excited  similar  peals  of  laughter. 

After  these  documents  were  read,  Mr.  Skipworth,  being  called 
upon  for  any  further  defence  he  had  to  offer,  rose  up  and  said  :  ^^  My 
Lords,  if  upon  these  statements  you  commit  me  for  contempt  of 
court,  all  I  can  say  is  that  I  throw  myself  upon  my  country  and  my 
God !  "     He  then  sat  down. 

De  Castro  was  then  called  upon  for  his  answer.  He  said :  I  am 
not  aware  that  I  have  committed  any  contempt,  and  if  I  have  done 
so  it  was  not  my  intention  ;  but  I  submit  that  the  charge  ought  to 
be  tried  by  a  jury ;  before  them  I  could  prove  what  I  have  stated 
to  be  true. 

Blackbubn,  J.,  intimated  that  in  a  proceeding  for  contempt  the 
matter  was  tried  by  the  court. 
De  Castro.     Then  you  decide  that  you  are  to  try  it  yourselves  ? 
Blackbubn,  J.     Such  is  the  course. 

De  Castro.  But,  you  see,  I  am  charged  with  contempt  in  com- 
plaining of  the  Lord  Chief  Justice,  and  you  are  his  colleagues.  It 
is  not  fair  that  you  should  try  it  without  a  jury. 

Blackburn,  J.  To  use  any  argument  upon  that  point  would  be 
without  avail.  It  has  lon^  been  settled  that  an  attempt  to  interfere 
with  the  course  of  justice  is  a  contempt  of  court.  It  is  too  late  to 
dispate  that. 

De  Castro.  But  am  I  to  have  no  opportunity  of  proving  that 
what  I  said  was  true  ? 

BLiACKBUBN,  J.  You  are  not  charged  with  a  contempt  in  the 
s^ne  of  having  insulted  any  member  of  the  court,  but  with  an  at- 
tempt to  obstruct  the  ordinary  course  of  justice,  and  using  undue 
influence  to  prejudice  a  trial. 

De  Castro.  I  have  not  used  any  undue  influence  to  prejudice  the 
coming  trial ;  it  was  with  reference  to  my  late  trial,  and  especially 


126  CRIMINAL  LAW  REPORTS. 

to  tlie  attacks  of  the  Attorney  GreneraL,  from  which  I  had  a  right  to 
defend  myself.  Besides,  great  injustice  has  been  done  to  me  in 
every  way.  The  Government  took  up  the  prosecution,  and  tixeir 
Attorney  General  had  previously  been  counsel  against  me,  and  ap- 
plied the  strongest  language  to  me,  using  such  epithets  as  ^^  conspir- 
ator," "  perjurer,"  "  forger,"  and  "  impostor."  And  at  the  trial,  as 
the  case  was  stopped,  my  counsel  was  not  heard  in  reply,  so  I  had  a 
right  to  reply  before  the  public.  Besides,  all  the  papers  were  against 
me,  except  the  Morning  Advertiser ^  and  they  were  continually  mak- 
ing attacks  upon  me.  Your  Lordships  will  say,  probably,  that  I 
could  have  brought  them  before  the  court,  but  without  funds  I  had 
not  the  means  of  doing  so,  and  the  Government  had  any  amount  of 
money  at  their  disposal.  Why,  only  last  Saturday,  while  the  mat- 
ter was  pending,  there  was  an  article  in  the  Saturday/  Review  heap- 
ing the  foulest  abuse  upon  me.     Is  that  fair  or  just,  my  Lords  ? 

Blackburn,  J.  As  you  appeal  to  us,  we  are  bound  to  answer 
you,  and  to  say  that  we  think  it  is  not  just,  and  that  we  entirely 
agree  with  you  in  thinking  that  it  was  a  most  improper  article,  for 
the  very  reason  you  are  now  brought  before  us  to  answer  for  what 
you  have  done,  and  we  only  hope  no  one  will  offend  again. 

De  Castro.  But  what  I  want  to  urge  upon  you,  my  Lords,  is 
that,  as  these  publications  were  coming  out  against  me  ever  since  I 
was  committed  for  trial,  I  had  a  right  to  meet  them  in  the  only,  way 
I  could,  by  going  about  the  country  and  addressing  public  meetings 
in  my  defence. 

He  then  went  on  to  read  articles  in  which  he  had  been  attacked, 
and  urged  that  as  his  counsel  had  not  been  heard  in  reply,  he  had 
no  other  means  of  meeting  these  attacks  than  speaking  at  public 
meetings.  Therefore  it  was,  he  said,  that  he  haa  gone  from  town 
to  town  trying  to  meet  and  to  answer  these  charges,  and  to  appeal 
to  his  fellow-countrymen  against  the  attacks  of  the  press.  He  ui^ed 
that  he  liad  a  right  to  do  so,  and  that  the  court  had  no  right  to 
interfere  with  him.  He  urged,  again,  that  this  was  the  more  just 
because  his  trial  had  been  put  off  for  twelve  months  in  order  to  en- 
able the  Government,  with  all  the  aid  of  the  government  funds,  to 
get  up  a  stronger  case, against  him  by  means  of  advertising  for  evi- 
dence and  other  methods  in  Australia.  He  urged,  further,  that 
these  meetings  had  been  going  on  for  many  months  without  being  in 
any  way  objected  to,  and  had  lately  been  brought  before  the  Court 
of  Chancery  without  any  objection.  He  urged,  again,  that  when, 
in  1870,  be  brought  the  ^cho  before  the  Court  of  Chancery  for 
prejudicing  the  case  before  the  hearing  and  before  the  trial,  the 
Vice-Chancellor  let  them  off  with  payment  of  their  costs,  and  he 
had  to  pfCy  his  own.  After  that,  of  course,  he  made  no  further 
attempt  to  obtain  redress  in  court,  and  now  he  was  charged  wth 
"  contempt "  of  court  because  he  tried  to  get  redress  by  appealing 
to  the  public  himself.  He  had  attended  eighteen  of  these  meetings, 
and  had  held  at  all  of  them  the  same  language,  and  had  never  been 
interfered  with  before  in  any  way.  He  protested  that  he  had  only 
asserted  the  right  of  a  free-bom  Englishman  in  defending  himself  ; 
and  he  urged  that  had  the  Government  done  their  duty  and  behaved 
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fairly  he  would  never  have  been  driven  to  this.  Finally,  ne  ap- 
pealed to  the  court,  on  the  ground  that  if  they  sent  him  to  prison  or 
inflicted  a  fine  which  he  could  not  pay  they  would  prejudice  his  de- 
fence in  the  prosecution  now  pending  against  him,  and  deprive  him 
of  the  means  of  making  hi^  defence. 

Hawkins^  Q.  C,  briefly  addressed  the  court,  observing  that  as  to 
Mr.  Skipworth  he  had  desired  only  to  place  the  matter  before  the 
court,  and  that  as  to  the  claimant  he  had  not  desired  to  take  any 
step  at  all,  and  that  he  now  left  the  matter  entirely  in  the  hands  of 
the  court. 

Blackburn,  J.  (the  court  having  consulted),  said :  These  per- 
sons have  been  called  upon  to  show  cause  why  they  should  not  be 
committed  for  contempt  of  court,  and  the  first  question  is  whether 
they  have  been  guilty  of  a  contempt.  The  word  "  contempt  "  has 
caused  persons  who  are  not  lawyers  to  suppose  that  it  means  a  pro- 
ceeding to  protect  the  personal  dignity  of  the  judges  from  insult  to 
them  as  individuals,  and  sometimes,  no  doubt,  persons  have  been 
committed  for  such  personal  attacks,  although,  so  far  as  their  protec- 
tion as  individuals  is  concerned,  that  is  a  subordinate  object,  and  the 
cases  are  very  rare  in  which  the  judges  would  consider  it  worth  their 
while  to  interpose  on  that  ground.  But  there  is  another  and  more 
important  object  for  which  it  may  be  necessary  to  interpose.  Any 
case  which  is  pending,  either  in  a  civil  or  criminal  court,  ought  to  be 
tried  in  the  ordinary  course  of  justice,  and  in  the  present  Ciise  there 
is  an  indictment  against  one  of  the  persons  before  us  which  is  now 
standing  for  trial.  That  case  ought  to  be  fairly  tried  ;  but  it  may 
happen  that  proceedings  occur  such  as  have  now  called  upon  us  to 
interfere.  Sometimes  the  course  taken  has  been  by  attacking  the 
judge ;  sometimes  by  attempting  to  induce  him  to  alter  his  opinion 
or  to  take  a  course  different  from  that  which  he  would  otherwise 
take ;  more  commonly,  there  is  an  attempt  to  influence  the  trial  by 
attacking  the  witnesses  or  appealing  to  public  feeling  so  as  to  preju- 
dice the  trial.  In  all  these  ways,  great  mischief  may  be  done,  inter- 
fering with  the  due  and  ordinary  course  of  justice.  When  the  attempt 
b  by  an  act  which  is  itself  punishable,  as  conspiracy,  libel,  or  assault, 
the  party  might,  of  course,  be  indicted  for  it ;  but  the  prosecution, 
though  sufficient  for  the  purpose  of  punishment,  might  be  made 
greater  for  the  purpose  of  prevention ;  the  mischief  might  be  done, 
and  the  administration  of  justice  would  be  perverted  or  prejudiced. 
For  that  reason,  from  the  earliest  times,  the  superior  courts  of  law 
and  equity  have  exercised  the  jurisdiction  of  prosecuting  such  at- 
tempt by  summary  proceedings  for  contempt,  and  having  that 
power,  it  is  our  duty,  when  the  occasion  arises,  to  exercise  it.  In 
the  present  instance,  as  Mr.  Hawkins  has  stated,  he  did  not  desire 
to  proceed  against  the  defendant ;  but  we  thought  that  as  there  had 
been  an  attempt  to  interfere  with  the  course  of  justice,  it  was  our 
duty  to  interpose  against  him,  and  we,  therefore,  ourselves,  ordered 
him  to  attend.  And  I  am  bound  to  say  that  he  has  defended  him- 
self here  with  great  propriety,  and,  making  allowance  for  the  want 
of  legal  knowledge,  he  has  taken  every  point  in  his  favor  which  the 
ablest  counsel  could  have  done.     Nevertheless,  he  has  not  succeeded 
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in  showing  us  that  he  has  not  been  guilty  of  a  contempt.     He  has 
urged  that  the  matter  ought  to  be  tried  by  a  jury,  but  the  question  is 
not  now  whether  he  is  innocent  or  guilty  on  the  indictment  on  which 
he  will  be  fairly  tried  hereafter.     The  attempt  to  prejudice  the  trial 
is  the  offence  with  which  he  is  now  charged.    We  are  not  to  inquire 
whether  what  he  has  stated  be  true  or  false,  but  whether  the  course 
he  has  taken  be  such  as  to  show  that  he  intended  to  influence  the 
trial  and  prejudice  the  question  by  appeals  to  public  feeling.     All 
such  attempts  amount  to  contempt  of  court,  and  we  hardly  think  it 
necessary  to  cite  any  authorities  on  the  point.     We  need  only  men- 
tion one.     (The  learned  judge  here  cited  the  case  of  Mr.  Charlton 
(2  Myl.  &  Cr.  316),  where  that  gentleman,  while  his  case  was  being 
heard  before  the  Master,  wrote  to  him  an  insulting  and  threatening 
letter,  for  which   Lord  Cottenham  committed  him,  saying,   *'  The 
power  of  summary  committal  for  contempt  is  given  to  the  courts  to 
secure  the  due  administration  of  justice,"  and  going  on  to  show  that 
the  case  was  one  which  called  for  its  exercise.)     Lord  Cottenham, 
after  citing  authorities,  said  in  that  case :  ^^  All  the  authorities  tend 
to  the  same  conclusion  ;   and  wherever  the  object  is  to  taint  the 
course  of  justice  and  to  obtain  a  rejsult  different  from  that  which 
would  follow  in  the  ordinary  course,  it  is  a  contempt ;  and  though 
such  an  attempt  here  has  not  had  any  effect,  yet  if  such  attempt 
as  this  were   not   punished,  the  most  serious  consequences  would 
ensue." 

These  words  indicate  the  kind  of  contempt  which  has  been  at- 
tempted in  the  present  instance,  where  there  has  been  an  attempt  by 
means  of  vituperation  to  deter  the  Lord  Chief  Justice  from  taking  any 
part  in  the  trial,  and  also  by  attacks  upon  the  witnesses  themselves, 
to  influence  the  public  mind  and  prejudice  the  jury.    Mr.  Skipworth 
has,  in  so  many  words,  said  that  he  intended  to  do  so,  and  tnat  he 
will  do  it  again.     Such  a  course,  we  are  all  of  opinion,  amounts  to  a 
contempt  of  court.     We  have  then  to  consider  whether  it  is  the  less 
so  because  it  is  foolish  and  ineffectual.     It  is  true  that  it  is  utterly 
ineffectual.     Before  these  meetings  had  been  heard  of  it  came  to  be 
a  question  whether  the  case  should  be  tried  before  a  single  judge  or 
at  bar  —  that  is,  before  the  full  court,  or  several  judges  of  it,  when 
each  judge  takes  part  in  the  proceedings,  and,   possibly,   as   has 
actually  happened,  they  may  have  different  opinions  and   express 
them.     That  occurred  in  the  trial  of  the  Seven  Bishops,  and   the 
judges  expressed  different  opinions  and  gave  conflicting  directions  to 
the  jury,  the  result  of  which  was  an  acquittal.     Such  is  the  nature 
of  a  trial  at  bar ;  and  it  is  within  my  personal  knowledge  that  be- 
fore any  application  was  made  on  the  suojeot,  the  Lord  Chief  Justice 
stated  that  he  thought  it  right,  as  it  was  likely  to  be  a  case  of  much 
magnitude  and  importance,  that  more  than  one  judge  should  sit  to 
assist  him  in  the  trial.     Afterwards  the  Attorney  General,  as  was 
his  privilege,  prayed  a  trial  at  bar,  and  that  was  at  once  acceded  to. 
It  was,  however,  the  personal  desire  of  the  Lord  Chief  Justice  that 
the  case  should  not  be  tried  by  himself  alone,  but  by  the  several 
judges  at  bar.     That  being  so,  we  find  that  meeting  are  held   at 
which  the  object  appears  to  have  been,  by  means  of  vituperation,  to 
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deter  the  Lord  Chief  Justice  from  sitting  at  the  trial.     They  will, 
however,  have  no  such  effect.     There  is  not  and  never  has  been  the 
slightest  doubt  in  my  mind,  nor  in  the  mind  of  any  member  of  the 
court,  that  it  would  be  a  great  dereliction  of  duty  on  the  part  of  the 
Lord  Chief  Justice^or  at  least  a  culpable  wea^ess  on  his  part,  if 
he  were  to  yield  to  this  influence  and  refrain  from  sitting  on  the 
trial  of  the  case.     There  is  not,  however,  the  slightest  idea  of  doing 
80.    The  Lord  Chief  Justice  is  of  opinion  that  it  is  his  duty  to  sit  on 
the  trial,  and  we  are  all  of  the  same  opinion.    Li  the  course  of  these 
proceedings  various  observations  have  been  made  reflecting  upon 
him,  or  upon  other  persons,  but  principally  as  to  what  fhe  Lord 
Chief  Justice  is  supposed  to  have  said  on  various  occasions  on  the 
sabject;  but  it  is  not  right  that  a  judge  in  the  high  position  of  the 
Lonl  Chief  Justice  should  be  exposed  to  such  attacks  and  expected 
to  come  forward  to  deny'  to  explain,  or  to  refute  them.     A  judge  in 
his  position  cannot  be  expected  to  come  forward  to  vindicate  himself 
from  such  imputations.     As  I  am  not  to  sit  upon  the  trial  I  may 
permit  myself  to  say  that  I  am  sure  it  will  be  conducted  with  per- 
fect impartiality.     These  attacks,  then,  have  failed  in  their  object, 
bat  it  is  not  the  less  incumbent  upon  us  to  visit  them,  for  in  future 
cases  the  influence  exerted  might  be  more  formidable,  and  require 
the  strongest  measures  to  repress  it.     We  may  imagine  the  case  of  a 
popular  person  indicted  for  sedition  or  treason,  and  appealing  to  pub- 
lic sympathy  and  support.     It  might  require  considerable  nerve  to 
resist  such  attempts,  and  if  we  were  to  pass  over  the  present  instance, 
when  the  more  formidable  case  arose,  in  which  our  successors  might 
find  themselves  obliged  to  interpose,  they  might  find  themselves 
seriously  embarrassed  by  the  precedent  we  should  have  set.  Besides, 
it  would  be  a  great  public  scandal  if  these  proceedings  were  allowed, 
and  it  is  essential  that  they  s^iould  be  stopped.   That  being  the  view 
we  take  of  our  duty  upon  this  occasion,  tnere  can  be  no  doubt  that 
both  these  persons  have  attended  public  meetings  with  the  intention 
of  influencing  the  ordinary  course  of  justice  and  prejudicing  the 
trial,  and  we  can  come  to  no  other  conclusion  than  that  they  have 
been  guilty  of  a  contempt  of  court.    The  second  question  that  arises 
is  what  should  be  their  sentence.     Here  I  would  observe  that  under 
ordinary  circumstances  the  Lord  Chief  Justice  would  preside  here, 
and  his  absence  is  not  to  be  supposed  as  at  all  inconsistent  with  any- 
thing I  have  said.     But  we  have  to  determine  the  amount  of  punish- 
ment for  an  offence  which  has  partly  consisted  of  personal  attacks 
upon  the  Lord  Chief  Justice  ;  and  where  that  is  the  case  there  is  the 
risk  that  his  feelings  might  be  thought  vindictive,  and    the  still 
greater  risk  that  his  anxiety  to  avoid  it  might  lead  him  to  be  too 
lenient,  and,  therefore,  it  was  desirable  that  he  should  avoid  this 
difficulty  by  being  absent  on  the  occasion.     In  a  court  of  equity, 
where  there  is  only  a  single  judge,  it  would  not  be  possible  to  avoid 
it ;  but  here  it  is  so,  and  therefore  he  has  not  thought  fit  to  take  any 
part  in  filing  the  amount  of  punishment.     But  his  absence  is  not  to 
be  supposed  inconsistent  with  anything  I  have  already  said  upon  the 
sabject,  and  his  absence  has  not  been  caused  by  anything  that  has 
happened.      Having  said  so  much,  we  proceed  to   consider   what 
VOL.  I.  9 
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should  be  the  sentence  in  this  case.     And  first,  as  to  Mr.  Skipworth, 
I  cannot  see  anything  in  his  favor.     He  has  deliberately  come  for- 
ward, as  he  avows,  to  influence  the  trial  of  the  case  ;  he  declares  the 
claimant  to  be  innocent,  and  tries  to  persuade  the  public  that  he  is 
so.     Up  to  last  Monday  week  he  might  have  supposed  he  was  doing 
nothing  wrong,  but  on  that  day  he  was  present  in  court  and  heard 
Mr.  Onslow  and  Mr.  Whalley  declared  guilty  of  contempt.     Having 
iieard  that  judgment,  he  went  down  to  Brignton  and  held  a  public 
meeting,  at  which  he  denounced  the  Lord  Chief  Justice,  and  spoke 
in  terms  not  very  complimentary  to  the  rest  of  the  court.     For  such 
an  aggr^ated  offence  we  must  impose  a  sentence  of  fine  and  also 
of  imprisonment,  and  the  first  question  is  as  to  the  amount  of  the 
fine,  which  must  not  be  excessive,  but  still  must  be  sufficient  to  be 
deterrent,  and  within  those  limits  the  amount  is  within  our  discre- 
tion.    Upon  the  whole,  we  think  that  the  amount  ought  to  be  500Z. 
To  that  we  must  add  a  term  of  imprisonment,  and  that  also  must  be 
sufficient  to  prevent  the  mischief  oi  interference  with  the  trial  which 
is  to  be  held  in  April  next.     We  think,  therefore,  that  the  term  of 
imprisonment  must  be  three  months.     Then,  as  to  the  other  defend- 
ant on  the  indictment :  no  doubt  he  has  attempted  to  influence  the 
course  of  justice,  and,  therefore,  has  been  guilty  of  a  contempt,  but 
there  are  differences  and  mitigating  circumstances  in  his  case.     One 
great  difference  is  this,  that  he  is  a  party  in  the  case,  to  whom  some 
latitude  must  be  allowed ;  and,  althougn  we  think  he  has  gone  be- 
yond that  limit,  still  it  is  a  consideration  to  be  borne  in    mind. 
Again,  it  is  to  be  considered  that  he  was  assailed  by  attacks  in  the 
press  calculated  to  prejudice  his  trial,  and  if  he  had  confined  him- 
self to  answering  those  attacks,  though  he  might  still  have  been 
guilty  of  a  contempt,  it  would  have  been  one  of  which  this  court 
might  have  been  reluctant  to  take  notice.     There  is  another  consid- 
eration to  which  he  has  very  justly  adverted,  that  we  must  take  caxe 
in  passing  sentence  upon  hmi  not  to  do  anything  that  might  preju- 
dice him  in  his  defence.     Still,  these  proceedings  must  be  stopped^ 
though  we  do  not  desire  to  do  anything  that  might  prejudice  him 
in  his  defence.     If  we  were  to  impose  a  fine  or  inflict  imprisonment 
it  might  have  that  effect,  but  it  is  necessary  that  these  proceedings 
should  be  stopped.     Taking  these  things  into  consideration,  -we  are 
of  opinion  that  the  proper  course  would  be  that  he  should    give 
security,  himself  for  500Z.  and  another  for  500?.,  that  he  will  be  of 
good  behavior  and  not  be  guilty  of  any  contempt  of  court  for  the 
period  of  three  months ;  otherwise  he  must  be  imprisoned  until  then. 

Mellob,  J.  I  entirely  concur  in  what  my  brother  Blackburn 
has  expressed  upon  the  matter.  I  entertain  no  doubt  whatever  of 
the  character  of  the  contempt,  or  that  it  is  one  which  it  is  our  duty 
to  repress :  and  I  agree  witn  the  reasons  he  has  given,  and  also  in 
the  distinction  he  has  drawn  between  the  cases  of  the  two  persons 
now  charged  before  us. 

Lush,  J.  I  am  of  the  same  opinion,  and  have  nothing  to  add  to 
the  observations  of  my  brother  Blackburn. 

QlTAiN,  J.     I  also  entirely  agree  with  my  brother  Blackburn. 

Blackburn,  J.     Then,  that  being  the  judgment  of  the  court,  1 
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o^^t  proceed  to  pass  sentence  accordingly.  Mr.  Skipworth,  the 
sentence  of  the  court  upon  you  is  that  for  this  your  contempt  you  be 
fined  500Z.,  and  be  imprisoned  in  Hollows^  jail  for  three  months, 
and  until  the  fine  be  paid ;  and  for  you,  Tichborne,  Castro,  Orton, 
or  whatever  be  your  name,  the  sentence  of  the  court  upon  you  is 
that  you  find  security  and  surety  for  500Z.  to  be  of  good  behavior 
for  three  months,  or  else  that  you  stand  committed  for  three 
months. 

Hawkins^  Q.  C.  ^  Bawen^  for  the  prosecution. 

The  defendants  conducted  their  own  cases. 


COURT  OF  CRIMINAL  APPEAL. 

SatHrdayy  May  8,  1878.  ^ 

(Before  Bovill,  C.  J.,  Bramwell,  B.,  Bi^ackburn,  J.,  Archibald,  J., 

and  HoNTMAK,  J.) 

Reg.  v.  Likob. 

(12  Cox'b  Criminal  Cases,  451.) 
Fahe  Pretences,  —  DivisihiUty,  —  Evidence, 

The  prisoner  was  convicted  on  an  indictment  charging  that  he  did  falsely  pretend  that 
he  dien  lived  at,  and  was  landlord  of,  a  beerhouse,  and  thereby  obtainea  goods. 

The  evidence  was,  that  prisoner  said  he  was  the  nephew  of  a  man  in  the  prosecutor's 
employ,  which  was  tme ;  and  that  he  lived  at  the  beerhonse ;  but  he  did  not  say  he 
was  the  landlord  of  that  house.  Prosecutor,  in  parting  with  his  eoods,  was  influenced 
both  by  the  fact  of  his  being  Uie  nephew  of  his  servant,  and  the  statement  that  he 
Uved  at  the  beerhouse ;  he  believed  him  to  be  the  landlord  of  the  beerhouse.  Hdd, 
that  it  was  immaterial  that  the  prosecutor  was  partly  influenced  by  the  fact  that  the 
prisoner  was  the  nephew  of  his  servant.  Hddj  aiso,  that  the  allegation  that  the  pris- 
oner lived  at  and  was  the  landlord  of  the  beerhouse  was  divisible,  and  that  the  part, 
"  that  he  lived  at  the  beerhouse,"  being  false,  he  was  rightly  convicted. 

Case  reserved  for  the  opinion  of  this  conrt. 

The  prisoner  was  indicted  at  the  adjourned  Epiphany  Sessions, 
held  at  Chelmsford,  on  the  18th  of  February,  1878,  for  that  he  did 
anlawf uUv,  knowingly,  and  designedly  falsely  pretend  to  one  James 
Hatley,  that  he,  the  said  William  Lince,  then  Uved  at  and  was  then 
the  landlord  of  a  certain  beerhonse  at  Margaretting  Tye,  by  means 
of  which  said  false  pretences  that  the  said  William  Lince  did  then 
and  there  unlawfully  obtain  from  the  said  James  Hutley  eighty-eix 
bushels  of  potatoes,  with  intent  to  defraud. 

From  the  evidence  it  appeared  that  the  prisoner  was  the  owner  of 
a  van  in  which  he  lived,  and  which  at  the  time  in  question  was 
standing  in  a  field  in  the  occupation  of  the  keeper  of  the  beerhouse 
on  Margaretting  Tye.  Prisoner  had  never  resided  in  this  beerhouse, 
bat  it  was  with  the  consent  of  the  keeper  of  the  said  beerhouse  that 
the  van  was  standing  in  the  field ;  ana  there  had  been  money  trans- 
actions between  the  prisoner  and  the  beerhouse  keeper. 

The  prosecutor,  «iames  Hutley,  stated  that  when  the  prisoner 
came  to  him  to  purchase  the  potatoes  which  were  the  subject  of  the 
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charge,  and  which  were  sent  to  the  prisoner  and  never  paid  for,  he, 
the  prisoner,  told  him  Jie  was  the  nepheW  of  a  man  then  in  the 
prosecutor's  employ,  and  this  turned  out  to  be  true  ;  and  he  further 
told  him  that  he  lived  at  the  beerhouse  at  Margaretting  Tye,  though 
he  did  not  say  he  was  the  landlord  of  that  house. 

The  prosecutor  stated  that  when  he  sent  the  potatoes  to  the  pris- 
oner his  mind  was  influenced  by  the  belief  that  the  prisoner  was  his 
servant's  nephew,  and  that  his  mind  was  also  influenced  by  the 
statement  that  he  lived  at  the  beerhouse  at  Margaretting  Tye.  The 
prisoner  did  not  say  he  was  the  landlord  of  the  beerhouse,  but  still 
he  believed  him  to  be  the  occupier  of  that  house. 

It  was  contended  for  the  defence :  J^rst,  that  there  is  only  one 
pretence  stated  in  the  indictment,  namely,  that  prisoner  lived  at  and 
was  then  the  landlord  of  the  beerhouse ;  that  this  assertion  could  not 
be  divided;  and  that  inasmuch  as  the  evidence  showed  that  the  pris- 
oner had  not  represented  himself  as  the  landlord,'  the  prosecution 
must  fail ;  secondly,  assuming  that  the  assertion  is  divisible,  and  that 
the  words,  "  he  lived  at,"  are  a  pretence,  there  is  no  evidence  to  show 
that  the  property  was  obtained  by  means  of  that  pretence,  the  pros- 
ecutor saying  that  the  belief  that  the  prisoner  was  the  nephew  o! 
his  servant  influenced  his  mind  as  well  as  the  belief  that  he  was  the 
occupier  of  the  beerhouse. 

The  chairman  directed  the  jury  to  find  the  prisoner  guilty  if  they 
believed,  first,  that  any  false  representation  had  been  made ;  sec- 
ondly, that  the  mind  of  the  prosecutor  had  been  influenced  in  a  sub- 
stantial degree  to  part  with  his  property  by  that  false  pretence  ; 
thirdly,  that  there  was  fraudulent  intent  upon  the  part  of  the  pris- 
oner in  the  transaction.  But  that  if  they  had  reasonable  doubts 
upon  any  one  of  thede  points,  they  were  to  acquit  him. 

The  jury  found  the  prisoner  guilty,  and  the  following  points  were 
thereupon  reserved :  First,  whether  the  charge  could  be  sustained, 
the  indictment  stating  the  false  pretence  to  be,  that  the  prisoner 
"  then  lived  and  was  the  landlord  of  a  certain  beerhouse,"  when  the 
prisoner  had  never  stated  that  he  was  the  landlord  of  the  beerhouse, 
but  only  that  he  lived  there ;  secondly,  whether  a  charge  of  obtain- 
ing goods  by  false  pretences  can  be  sustained  when  prosecutor  ad- 
mits that  another  circumstance  influenced  his  mind  in  parting  with 
his  goods,  as  well  as  the  alleged  false  pretence. 

The  prisoner  was  sentenced  to  six  calendar  months'  hard  labor,  and 
being  unable  to  find  bail,  he  went  to  prison. 

(Signed)  J.  W.  Pebby  Watlington, 

Chairman  of  the  Essex  Sessions. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Gr.  Taylevy  for  the,  prosecution.  First,  it  is  not  necessary  that  all 
the  false  pretences  alleged  should  be  proved,  but  if  part  only  be 
proved,  and  the  prosecutor  was  induced  thereby  to  part  with  his 
property,  that  is  sufficient.  [BLACKBURN,  J.  What  is  the  false 
pretence  proved  here  ?  The  prisoner  never  said  that  he  occupied  the 
beerhouse,  and  the  prosecutor  only  states  that  his  mind  was  in- 
fluenced by  the  statement  that  he  Uved  at  the  beerhouse.     It   is  not 
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found  that  the  prisoner  led  him  to  beUeve  that  he  was  the  landlord 
of  the  beerhouse.]  The  case  does  not  profess  to  set  out  the  whole 
of  the  evidence,  and  it  was  for  the  iury  to  determine  whether  the 
prisoner's  statement  could  reasonaoly  influence  the  prosecutor's 
mind.  [Blackbubn,  J.  The  case  does  not  show  that  the  jury 
were  ever  asked  to  determine  that.]  This  is  a  case  of  variance 
merely,  and  the  false  pretence  charged,  that  the  prisoner  lived  at 
and  was  the  landlord  of  a  certain  beerhouse,  is  divisible.  In  Reg,  v. 
HewgUl  (Dears.  315),  it  was  held  suflBcient  to  set  out  in  the  indict- 
ment the  actual  substantial  false  pretence  by  which  the  property  was 
obtained,  and  to  prove  the  same,  although  other  matters  not  alleged 
in  some  measure  operated  as  an  inducement  upon  the  prosecutor's 
mind.  Here  it  was  proved  that  the  prisoner  said  he  lived  at  the 
beerhouse,  and  the  jury  have  found  that  it  operated  on  the  prosecu- 
tor's mind. 

Bovux,  C.  J.     There  were  two  points  contended  for  by  the  pris- 
oner's counsel  at  the  trial,  and  reserved  for  the  consideration  of  this 
court.     The  first  point  was,  whether  the  char^  could  be  sustained, 
the  indictment  stating  the  false  pretence  to  be,  that  ^^  the  prisoner 
then  lived  at  and  was  then  the  landlord  of  a  certain  beerhouse," 
when  the  prisoner  had  never  stated  that  he  was  the  landlord  of  the 
beerhouse,  but  only  that  he  lived  there.     It  is  clearly  sufficient  to 
sustain  an  indictment    to  prove  part  only  of  Ibe  false  pretences 
charged ;  the  question  here  is  whether  the  false  pretence  charged,  viz., 
that  the  prisoner  ^'  then  lived  at  and  was  the  landlord  of  a  certain 
beerhouse,"  is  a  statement  of  two  facts  which  are  false.     It  seems  to 
me  that  it  is,  and  that  they  may  be  divided  ;  and  that  if  it  is  proved 
to  be  false  as  to  one,  the  other  need  not  be  proved.     The  second 
point  reserved  was,  whether  a  charge  of  obtaining  goods  by  false 
pretences  can  be  sustained  when  the  prosecutor  admits  that  another 
circumstance  influenced  his  mind  in  parting  with  his  goods,  as  well 
as  the  alleged  fedse  pretencQ.     It  has  been  long  settled  that  it  is  im- 
material that  the  prosecutor  was  influenced  by  other  circumstances 
than  the  false  pretence  charged.     If  that  were  not  so,  an  indictment 
for  false  pretences  coidd  scarcely  ever  be  maintained,  as  a  trades- 
man is  generally  more  or  less  influenced  by  the  profit  he  expects  to 
make  ap<9n  the  transaction.     The  case  of  Meg,  v.  SewgUl  is  an  au- 
thority in  support  of  this  view.     I  therefore  think  this  conviction 
ought  to  be  affirmed. 

BiiACKBUBN,  J.  The  only  doubt  that  I  have  had  is,  whether  on 
the  case  it  appears  that  the  jury  were  sufficiently  asked  to  find 
whether  the  prisoner's  statement  was  that  he  lived  in  the  beerhouse 
and  whether  it  is  sufficiently  found  that  that  false  statement  influ- 
enced the  prosecutor's  mind.  I  think,  however,  that  that  point  is 
not  resenred.  Oonvietion  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

7\te$daify  April  29,  1873. 
(B^nre  Cookbubn,  C.  J.,  Mellor,  and  Lush,  JJ.) 

Bbq.  v.  Castro. 

(12  Cox's  Criminal  Cases,  454.) 

TMal  at  Bar.  —  Removal  hy  Certiorari  from   Cefttral  Criminal  Court.  — 
Indictment  for  Perjury, —  Offences  in  two  Counties, 

An  indictment,  oontaining  two  oonnts.  one  allegiDg  perjury  committed  in  I^ddlesex,  the 
other  allegmg  peijurv  committed  in  London,  was  tried,  n^n  remoral  hj  certiorari 
from  the  Central  Onmuia]  Court,  before  the  Queen's  Bench  sitting  at  bar.  Held,  that 
it  was  no  ralid  objection  to  the  jurisdiction  of  the  court  that  the  jurj  was  entirelj  ftom 
the  county  of  Middlesex. 

Indictment  for  perjury,  removed  from  the  Central  Criminal 
Court  by  certiorari  and  tried  at  bar  by  application  of  the  Attorney 
General.  The  jury  summoned  by  the  court  consist  of  special  jurors 
of  the  county  of  Middlesex. 

The  indictment  contained  two  counts :  the  first  allied  that  the 
defendant  committed  perjury  in  the  trial  at  Nisi  Prius  at  West- 
minster of  the  ejibtment  TichborTie  y.  Lushington ;  the  second  al- 
leged  that  the  cJefendant  committed  perjury  in  aflBdayits  in  the 
Chancery  smt  of  the  same  name,  sworn  by  him  m  the  dty  of  Lon- 
don before  a  commissioner  for  taking  oatlis  in  Chancery.  The  venue 
laid  in  the  indictment  was  "  Central  Criminal  Court." 

The  certiorari^  in  pursuance  of  9  &  10  Vict.  c.  24,  s.  3,  stated  the 
coimty  of  Middlesex  to  be  that  in  which  the  indictment  was  to  be 
tried.     That  section  is :  — 

3.  And  whereas  doubts  have  been  raised  as  to  the  nroper  place  of  trial,  where  indict- 
ments have  been  remored  by  writ  of  certiorari  from  ^ne  Central  Criminal  Court  into  the 
Court  of  Queen's  Bench  :  oe  it  enacted,  that  every  writ  of  certiorari  for  removing;  an 
in^ctment  from  the  said  Central  Criminal  Court  shall  specify  the  county  or  jarisdic- 
tion  in  which  the  same  shall  be  tried ;  and  a  jury  shall  be  summoned  and  the  trial  pro- 
ceed in  the  same  manner  in  all  respects,  as  if  the  indictment  had  been  originally  pre- 
ferred in  that  county  or  jurisdiction. 

Kenealy^  Q.  C,  &  McMdhon^  for  defendant,  contended  that  the 
court  with  a  Middlesex  jury  had  no  jurisdiction  to  try  this  indict- 
ment.    The  general  common  law  rule,  to  which  perjury  is  no  excep- 
tion, requires  that  a  criminal  shall  be  tried  in  the  county,  and  j>y  a 
jury  of  the  county,  in  which  the  crime  has  been  committed.      That 
rule  is  not  affected  by  the  provision  in  9  A  10  Vict.  c.  24,  s.  3,  con- 
ceniing  indictments  removed  by  writ  of  certiorari.     Corner's  Crown 
Practice  (p.  269)  says :  "  As  the  trial  [at  bar]  must  be  by  a  jury 
of  the  county  wherein  the  offence  was  committed  (unless  other^rise 
ordered  by  the  court  upon  suggestion),  it  has  been  thought  that  a 
trial  at  bar  cannot  be  had  in  a  cause  originating  in  London,  or  in  a 
county  palatine,  the  jurors  being  exempted  by  charter  from  coming 
out  01  their  city  or  county  to  try  any  issue,  unless  the  jurors  consent 
to  waive  their  privilege ;  but  the  more  convenient  mode  would  be  to 
move  for  a  suggestion  for  trial  by  a  jury  of  an  adjoining  county^ 
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and,  that  being  granted,  to  move  for  a  trial  at  bar.'^  In  this  case  no 
motion  had  been  made  for  trial  by  a  jury  of  an  adjoining  county, 
nor  indeed  would  that  be  of  any  avail,  for  part  of  the  perjury 
allied  in  the  indictment  was  committed  in  Middlesex,  and  part  in 
London.  [CoOKBUBN,  C.  J.  Surely,  if  necessary,  we  can  quash 
the  second  count  of  the  indictment,  and  try  on  the  first.]  The 
whole  indictment  is  bad  in  consequence  of  the  joinder  of  tne  two 
counts.  [Lush,  J.  When  this  court  tries  a  case  with  a  jury,  it 
must  be  a  jury  of  Middlesex.]  That  is  not  what  is  laid  down  by 
Comer. 

CocKBUBN,  C.  J.  We  are  all  of  opinion  that  there  is  nothing  at 
all  in  the  point  taken  on  behalf  of  the  defendant  by  way  of  objec- 
tion  to  the^ury.  Such  a«  it  is,  however,  it  appe»8^on  L  rJrd. 
and  if  required  may  be  raised  hereafter. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  April  26,  1873. 

(Before  Botill,  C.  J.,  Bramwell,  B.,  Blax^kbubn,  J.,  Abohibaxd,  J., 

and  HoMTMAN,  J.) 

Reg.  v.  a.  H.  Mobton. 

(12  Cox's  Criminal  Cases,  456 ;  L.  R.  2  C.  C.  R.  22.) 

Forgery.  —  DtedL —  Gtergy. —  Letters  of  Orders,  —  24  4"  25    Vict,  c.  98, 

s.  20. 

The  forging  of  letters  of  orders  issued  by  a  bishop,  certifying  that  on  a  day  and  at  a 
place  mentioned  therein,  A  B  was  admitted  into  the  holy  order  of  deacons,  according 
to  the  manner  prescribed  by  the  Chnrch  of  England,  and  rightly  and  canonically  or- 
dained deacon,  in  testimony  whereof  the  bishop  had  caused  his  episcopal  seal  to  be 
affixed  thereunto,  is  not  the  feloniously  forging  of  a  deed  within  tne  24  &  25  Vict.  c. 
98.8.20. 

Cass  reserved  for  the  opinion  of  this  court  by  Bramwell,  B.,  at 
the  Worcester  Winter  Assizes,  1872. 

The  prisoner  was  tried  and  foond  guilty  upon  the  following  in- 
dictment :  — 

The  jurors  of  our  lady  the  Queen,  upon  their  oath  present  that 
Thomas  Keatinge,  otherwise  Arthur  Henry  Morton,  on  the  14th 
Aug.  1865,  feloniously  did  forge  a  certain  deed,  purporting  to  be 
ander  the  hand  and  seal  of  Lord  Auckland,  Bishop  of  Bath  and 
Wells,  which  said  forged  deed  was  and  is  as  follows  pt  was  then  set 
out  verbcUim']^  with  intent  thereby  to  defraud,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
>f  our  lady  the  Queen,  her  crown  and  dignity. 

Second  Count,  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Thomas  Keatinge,  otherwise 
Arthur  Henry  Morton,  aft^wards,  to  wit,  on  the  day  and  year 
albresaid,  feloniously  did  forge  a  certain  other  deed,  purporting  to 
be  letters  of  orders  under  uie  hand  and  seal  of  Lord  Aucklam), 
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Bishop  of  Bath  and  Wells,  with  intent  thereby  then  to  defraud, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Third  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Thomas  Keatinge,  otherwise 
called  Arthur  Henry  Morton,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  oflFer,  utter,  dispose  of,  and  put  oflE  a 
certain  other  forged  deed,  purporting  to  be  under  the  hand  and  seal 
of  Lord  Auckland,  Bishop  of  Bath  and  Wells,  which  said  forged  deed 
was  and  is  as  foUows  [it  was  then  set  out  verbatim]^  with  the  intent 
thereby  then  to  defraud,  he  the  said  Thomas  Keatinge,  otherwise 
called  Arthur  Henry  Morton,  at  the  time  he  so  oflEered,  uttered,  dis- 
posed of,  and  put  off  the  said  last  mentioned  forged  deed  as  afore- - 
said,  well  knowing  the  same  to  be  forged,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Thomas  Keatinge,  otherwise 
called  Arthur  Henry  Morton,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and  put  off  a 
certain  other  forged  deed,  purporting  to  be  letters  of  orders  under 
the  hand  and  seal  of  Lord  Auckland,  Bishop  of  Bath  and  Wells, 
with  intent  thereby  then  to  defraud,  he  the  said  Thomas  Keatinge, 
otherwise  called  Arthur  Henry  Morton,  at  the  time  he  so  offered, 
uttered,  disposed  of,  and  put  off  the  said  last  mentioned  forged  deed 
as  aforesaid,  well  knowing  the  same  to  be  forged,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the*  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 

The  document  which  the  prisoner  had  forged,  when  produced,  was 
as  follows :  — 

By  the  tenure  of  these  presents,  we  Auckland,  bj  Diyine  permission  Bishop  of 
.p  Bath  and  Wells,  do  make  it  known  unto  all  men,  that  on  Sunday,  the  twenty- 
3  third  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
M  ^  sixty-iArcc,  we,  the  Bishop  before  mentioned,  solemnly  administering  holy  orders 
®  g  under  the  protection  of  the  Almighty  in  our  cathedral  church  of  St.  Andrew,  in 
J  ^®^^*»  dJ^  admit  our  beloved  in  Christ,  Arthur  Henri/  Aforton,  a  Master  of  Arts 
*g  "^  (of  whose  virtuous  and  pious  life  and  conversation,  and  competent  learning'  and 
^  !^  knowledge  in  the  Holy  Scriptures  we  were  well  assured),  mto  the  holy  order 
S  *3  of  deacons,  according  to  the  manner  and  form  prescribed  and  used  by  the  Church 
Qi  p^  of  England,  and  him  the  said  Arthur  Henry  Morton  did  then  and  there  rightly 
S  ^  and  canonically  ordain  deacon ;  he  having  f&st  in  our  presence  freel  v  and  TolniT- 
o  .a  tarily  subscribed  to  the  Thirty-nine  Articles  of  religpion,  and  to  the  three  articles 
"^  ^  contained  in  the  thirty-sixth  canon,  and  he  likewise  having  taken  the  oaths  ap- 
^  pointed  by  law  to  be  taken  for  and  instead  of  the  oath  of  supremacy.  In  testi- 
'^  mony  whereof  we  have  caused  our  episcopal  seal  to  be  hereunto  affixed,  the  day 
and  year  above  written,  and  in  the  seventh  year  of  our  translation. 

Seal  of 

The  Bishop  of 

Bath  and  Wells. 

AnoKLAHD,  Bath  aitd  Wbi.i:.8. 

The  Seal  of  Baron 

Auckland, 

D.D. 

The  signature  and  the  seal  were  the  genuine  signature  and  episco- 
pal seal  of  Lord  Auckland,  Bishop  of  Bath  and  Wells,  and  the 
document  was  duly  signed,  sealed,   and  given  out  by  him. 
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But  when  so  given  out,  the  name  in  it  of  the  person  ordained  was 
Joseph  Leycester  Lyne,  the  year  was  1860,  and  not  1863  ;  and  in 
the  margin  the  letters  dimissory  were  stated  to  be  from  the  Bishop 
of  Exeter,  not  Melbourne. 

The  forgery  consisted  in  altering  the  name,  adding  a  "  Master  of 
Arts,"  altering  the  year,  and  changing  the  "  Exeter  "  to  "  Mel- 
bourne." The  alterations  are  in  italics.  It  was  proved  that  Lyne 
was  ordained  by  imposition  of  hands,  according  to  the  service  in  the 
Prayer  Book,  and  that  this  document  had  been  delivered  to  him  and 
afterwards  stolen  or  taken  from  him  without  his  consent.  It  was 
also  proved  that  no  other  deed  or  document  ordaining,  or  certifying 
the  ordination,  is  ever  made  or  given,  though  the  fact  of  ordination 
is  recorded  in  a  book  kept  for  that  purpose.  Doubting  whether  the 
document  was  a  deed  within  the  meaning  of  the  statute,  I  now  ask 
the  opinion  of  the  Court  for  the  Consideration  of  Crown  Cases  Re- 
served thereon. 

It  will  be  observed  that  the  document  is  correctly  set  forth  in  the 
first  and  third  counts.  It  is,  however,  there  called  a  deed.  See  1 
Lev.  138 ;  2  Russell  C.  &  M.  707 ;  and  stat  24  &  25  Vict.  c.  98, 
8. 40.  (Signed)  G.  Bbamwell. 

TFl  GoodmaUy  for  the  prisoner.  The  prisoner  has  been  convicted 
on  an  indictment  which  charged  him  with  feloniously  forging  and 
uttering  a  deed,  knowing  the  same  to  be  forged,  against  the  form  of 
the  statute  24  &  25  Vict.  c.  98,  s.  20,  which  enacts  that  "  Whoso- 
ever, with  intent  to  defraud,  shall  forge  or  alter,  or  shall  oflEer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  foiled  or  altered,  any 
deed  or  any  bond  or  writing  obligatory,  or  shall  forge  any  name, 
handwriting,  or  signature  purporting  to  be  the  name,  handwriting, 
or  signature  of  a  witness  attesting  the  execution  of  any  deed,  bond, 
or  writing  obligatory,  or  shall  offer,  utter,  dispose  of,  or  put  off  any 
deed,  bond,  or  writing  obligatory,  having  thereon  any  such  forged 
name,  handwriting,  or  signature,  knowing  the  same  to  be  forged, 
shall  be  guilty  of  felony."  No  doubt  the  prisoner  was  guilty  of  the 
offence  of  forgery  at  common  law,  which  is  a  misdemeanor,  but  the 
question  here  is  whether  the  forging  of  those  "  lettera  of  orders,"  as 
Uie  document  is  technically  termed,  is  a  felonious  forging  of  a  deed 
within  the  above  enactment.  In  2  Russell  on  Crimes  (4th  edit. 
767)  it  is  said :  "  It  is  clearly  agreed  that  at  common  law  the 
counterfeiting  of  a  matter  of  record  is  forgery ;  for  since  the  law 
gives  the  highest  credit  to  all  records,  it  cannot  but  be  of  the  utmost 
ill  consequence  to  the  public  to  have  them  either  forged  or  falsified. 
Also  it  is  agreed  to  be  a  forgery  to  counterfeit  any  authentic  mat- 
ter of  a  public  nature,  as  a  privy  seal,  or  a  license  from  the  Barons 
of  the  Exchequer  to  compound  a  debt,  or  a  certificate  of  holy  orders, 
or  a  protection  from  a  parliament  man.  It  is  also  unquestionable 
that  a  man  may  be  in  like  manner  guilty  of  forgery  at  common  law 
by  forging  a  deed ;  and  therefore  it  seems  that  one  may  be  equally 
guilty  by  forging  a  will,  which  cannot  be  thought  to  be  of  less  con- 
sequence than  a  deed."  It  is  submitted  that  the  forging  of  these 
letters  of  orders  was  not  a  felony  under  the  above  statute,  as  they 
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were  not  a  deed  properly  so  called.  The  statute  is  penal,  and  to  be 
construed  strictly.  The  mere  fact  that  the  document  was  given  out 
with  a  seal  attadied  does  not  make  it  a  deed.  In  Brown  v.  Vawser 
(4  East,  584)  it  was  held  that  an  award  under  seal  was  not  a  deed 
within  the  Stamp  Act,  not  having  been  delivered  as  a  deed. 

So  in  Chanter  v.  Johnson  (14  M.  &  W.  408)  it  was  held  that  a 
license  under  seal  to  use  a  patented  invention  did  not  require  to  be 
stamped  as  a  "  deed  not  otherwise  charged,"  under  the  55  Geo.  3, 
c.  189,  sched.,  part  1,  tit.  "  Deed."     Parke,  B.,  there  said  :  "  The 
defendants  say  the  instrument  is  a  deed  and  ought  to  be  stamped  as 
such,  but  that  is  not  so ;  it  does  not  purport  to  be  sealed  and  deliv- 
ered as  a  deed;  it  rather  resembles  an  award  or  a  warrant  of  a 
magistrate,  which,  though  under  seal,  are  not  deeds."     In  1  Co. 
Inst.  35  b,  it  is  said  :  "  A  deed,  factum.     This  word  (deed),  in  the 
understanding  of  the  common  law,  is  an  instrument  written  on 
parchment  or  paper,  whereunto  ten  things  are  necessarily  incident, 
viz. :  1,  writing ;  2,  on  parchment  or  paper ;  3,  a  person  able  to  con- 
tract; 4,  by  a  sufficient  name;  5,  a  person  able  to  be  contracted 
with  ;  6,  by  a  sufficient  name  ;  7,  a  thing  to  be  contracted  for  ;  8, 
apt  words  required  by  law  ;  9,  sealing ;  10,  delivery."     Again,  at 
171  b,  Lord  Coke  says  :  "  Fait;  factum^  Anglice  a  deed,  signifieth  in 
the  common  law  an  instrument  consisting  of  three  things,  viz.,  writ- 
ing, sealing,  and  delivery,  comprehending  a  bargaine  or  contract 
between  party  and  party."     So  that  at  common  law  it  would  seem 
that  an  instrument  to  be  a  deed  must  pass  some  interest,  and  be  in 
the  nature  of  a  contract.     These  letters  of  orders  are  only  in  the 
nature  of  a  certificate  that  the  person  to  whom  they  are  given  out 
has  been  ordained.     Ordination  is  performed  by  the  laving  on  of 
the  hands  of  the  bishop  upon  the  head  of  the  person  to  be  made  a 
deacon,  and  the  letters  or  orders  are  only  in  the  nature  of  a  certifi- 
cate that  he  has  been  ordained ;  and  when  the  deacon  becomes  a 
curate,  a  license  is  given  to  him  by  the  bishop,  which  is  in  the  nature 
of  a  grant,  and  contains  a  contract  binding  both  on  the  curate  and 
the  incumbent  of  the  benefice  to  whom  he  becomes  curate.     So  in 
Com.  Dig.,  Fait.  A.  1,  it  is  said,  "  A  deed  is  a  writing  containing  a 
contract,  and  signed,  sealed,  and  delivered  bv  the  party.     Co.  Inst. 
55  b."     [Blackbubn,  J.     Bv  the  33  &  34  Vict.  c.  91,  a  clergy- 
man may  execute  a  deed  of  relinquishment  of  his  rights,  privileges, 
advantages,  and  exemptions  belonging  to  his  office.     That  is  not  a 
matter  of  contract.     It  se^ms  difficult  to  say  that  an  instrament  is 
not  a  deed  unless  it  contains  a  contract.]     By  a  deed  of  relinquish- 
ment the  clergyman  passes  away  his  interest.    Spelman  in  his  Glos- 
sary defines  a  deed  thus  :  "  Factum  a  forensibus  nostris  dicitur  scrip- 
tum  solenne,  quo  firmatur  donum,  concessio,  pactum,  contractus.'' 
In  Shep.  Touch,  cap.  4,  it  is  said :  "  A  deed  is  a  writing  or  instur- 
ment,  written  on  paper  or  parchment,  sealed  and  delivered,  to  prove 
and  testify  the  agreement  of  the  parties,  whose  deed  it  is,  to  the 
things  contained  m  the  deed.     The  definitions  of  a  deed,  as  given 
in  Cruise's  Dig.,  Tomlins's  Law  Dict'y,  2  Black.  Com.  497,  by  Ste- 

Ehens,  were  also  cited.     In  Rex  v.  Fauntleroy  (2  Bing.  413)  it  was 
eld  that  the  forging  of  a  power  of  attorney  for  the  transfer  of  gov- 
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eminent  stock  was  the  forging  of  a  deed,  but  the  power  contained  a 
covenant  that  the  executors  and  administrators  of  the  donor  would 
confirm  the  transfer ;  so  that  there  was  a  contract  contained  in  it. 
A  deed  of  feoffment,  though  not  necessary  to  the  transfer  of  the 
bind,  ordinarily  contained  Qie  words,  "  dedi,  concessi,  confirmavi." 
This  deed  does  not  contain  anything  upon  which  an  action  could  be 
maintained.  [Blagkbubn,  «f.  Does  it  record  or  confirm  the  grant 
of  anything  ?]  The  delivery  of  it  is  not  essential.  It  is  equivalent 
to  a  document  which  certifies  that  a  person  has  passed  some  public 
examination.  [Blagkbubn,  J.  The  4  Hen.  7,  c.  13,  enacts,  "  that 
a  person  in  orders,  at  the  second  time  of  asking  his  clergy,  shall  lose 
the  benefit  of  his  clergy  if  he  do  not  show  his  letters  of  orders." 
This  seems  to  show  that  they  are  evidence  of  title  in  some  way.] 

Jelf  (^Amphlett  with  him),  for  the  prosecution.  The  words  of  the 
24  &  25  Vict.  c.  98,  s.  28,  "  deed,  bond,  or  writing  obligatory,"  are 
taken  from  11  Geo.  4  and  1  Will.  4,  c.  66,  s.  10  ;  but  in  the  6  Eliz. 
c  14  (An  Act  against  forgers  of  false  deeds  and  writings),  the  pre- 
amble uses  the  words  "charters,  evidences,  deeds,  and  writings," 
and  sect.  2  the  words  "  deed,  charter,  or  writing,  sealed  court  roll, 
or  the  will  of  any  person  in  writing."  This  seems  to  show  the  nat- 
ure of  the  deeds  intended,  and  that  the  forging  of  almost  any  kind 
of  deed  was  contemplated.  The  case  of  Rex  v.  Fauntleroy  decided 
that  a  power  of  attorney  was  a  deed.  Secondly,  as  to  the  nature  of 
letters  of  orders  ;  they  are  said  to  be  the  legal  evidence  of  admission 
to  the  office  of  a  deacon.  Blunt's  Law  of  the  Church,  p.  201. 
[BoviLL,  C.  J.  No  doubt  one  species  of  evidence.]  The  bishop's 
derks  or  secretaries  are  not  to  receive  above  6(2.  for  anv  letters  of 
orders ;  and  for  the  sealing  of  such  letters  nothing  shall  be  paid.  3 
Bum's  Eccles.  Law,  tit.  "Ordination,"  sect.  b.  And  by  Canon 
137 :  "  Every  parson,  vicar,  and  curate  shall,  at  the  bishop's  first 
visitation,  or  at  the  next  visitation  after  his  admission,  show  and  ex- 
hibit unto  him  his  letters  of  orders,  to  be  by  him  either  allowed  or 
(if  there  be  just  cause)  disallowed  and  rejected  ;  and  being  by  him 
so  approved,  be  signed  by  the  re^trar."  [BoviLL,  C.  J.  That  is 
simply  directory.]  And,  further,  by  Canon  39 :  "  No  bishop  shall 
institute  any  to  a  benefice  who  hath  been  ordained  bv  any  other 
bishop,  except  he  first  show  unto  him  his  letters  of  orders. '  [Black- 
burn, J.  In  Marshall  v.  The  Bishop  of  Exeter  (31  L.  J.  262, 
C.  P.)  the  Court  of  Exchequer  Chamber  held  that  the  bishop  was 
acting  uUra  vires  in  refusing  to  institute  a  clerk  presented  to  a 
b^iefice  because  he  did  not  produce  letters  of  good  behavior  from 
the  bishop  of  the  diocese  in  which  he  previously  had  a  benefice.1 
Thirdly,  as  to  the  definition  of  a  "  deed."  The  definition  of  Lord 
Cdce,  which  has  been  repeated  in  so  many  books,  is  too  narrow.  In 
^ep.  Touch,  cap.  4,  after  specifying  several  kinds  of  deeds,  it  is 
said :  ^  There  may  be  and  are  divers  other  kinds  of  deeds  besides 
those  which  are  named  before ;  for  every  agreement  put  in  writing, 
sealed  and  delivered,  becometh  a  deed.  And  attornments,  ex- 
changes, surrenders,  partitions,  authorities,  commissions,  licenses, 
revocations,  and  the  like,  are  usually  made,  given,  done,  and  granted 
by  deed."     Viner's  Abr.,  Fait  I.,  sub-sect.  4  ;  Burrell's  Law  Diet 
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(American),  tit.  "  Deed,"  were  then  cited.  As  to  a  deed  of  feoff- 
ment, which  is  like  the  present  case,  a  feoffment  was  good  without 
deed ;  and  before  the  art  of  writing  came  into  use,  the  delivery  of 
seisin,  in  the  presence  of  witnesses,  was  the  only  evidence  of  the 
grant.  And  when  it  afterwards  became  usual  to  put  it  into  writing, 
the  written  instrument,  which  was  called  the  charter  or  deed  of  feoff- 
ment, was  not  considered  as  conveying  any  estate  or  interest  in  the 
land,  but  merely  as  affording  additional  testimony  of  the  transfer. 
In  Rex  V.  Lyons  (Russ.  &  Ry.  256),  a  power  of  attorney  to  receive 
prize  money  was  held  to  be  a  deed. 

Q-oodman^  in  reply.  The  ancient  deed  of  feoffment  contained  a 
warranty,  and  an  action  for  breach  of  the  warranty  might  have 
been  maintained  upon  it.  A  deed  of  relinquishment  by  a  clergyman 
under  the  33  &  34  Vict.  c.  91  is  analogous  to  letters  of  orders,  for  it 
is  only  a  deed  by  statute,  not  at  common  law.  The  statute  5  Eliz. 
c.  14,  makes  a  distinction  between  a  deed  and  a  writing  sealed.  The 
words  "  writing  sealed  "  are  omitted  from  the  24  &  26  Vict.  c.  98, 
§  20.  The  Probate  Act  (20  A  21  Vict.  77,  s.  28)  makes  it  a  felony 
to  forge  the  signature  of  any  registrar,  or  any  seal  of  the  Court  of 
Probate.     The  case  of  Slater  v.  Smallbrook  (1  Lev.  138)  was  cited. 

BoviLL,  C.  J.     The  prisoner  was  indicted  for  forging  a  certain 
deed  under  the  hand  and  seal  of  the  Bishop  of  Bath  and  Wells, 
which  was  set  out  verbatim  in  one  count ;  and  in  a  second  count  he 
was  indicted  for  forging  a  certain  deed  purporting  to  be  letters 
of  orders ;  and  in  other  counts  he  was  charged  with  uttering  those 
documents,  well  knowing  them  to  be  forged.     In  all  the  counts  the 
document  was  described  as  a  deed,  so  as  to  bring  the  case  within  the 
24  &  25  Vict.  c.  98,  which  enacts  that  whosoever,  with  intent  to 
defraud,  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off, 
knowing  the  same  to  be  forged  or  altered,  "  any  deed,  bond,  or  writ- 
ing obligatory,  &c.,  shall  be  guilty  of  felony."    And  the  question  is, 
whether  the  document  in  this  case  is  a  deed  within  the  meaning  of 
that  statute  ?     In  form  this  document  is  usually  known  as  letters  of 
orders  issued  by  a  bishop,  under  his  episcopal  seal.     It  is  necessary 
to  see  what  is  the  real  nature  and  character  of  the  document.     Now, 
the  form  and  manner  of  ordination  of  deacons  is  pi*escribed  and  set 
forth  in  the  Book  of  Common  Prayer ;  and  it  appears  that  a  person 
is  admitted  to  the  office  of  a  deacon  in  the  Church  of  England  by  the 
bishop  in  the  face  of  the  church,  and  that  the  ceremony  is  to  be  per- 
formed either  in  the  cathedral  or  a  parish  church,  and  that  on  the 
^mpletion  of  the  ceremony  the  person  becomes  a  deacon  in    the 
Church  of  England.     It  is  not  necessary  that  there  should  be  any 
deed,  or  document,  or  grant  conferring  the  title  to  holy  orders,  or 
to  act  as  a  deacon.     From  very  early  times  it  was  the  practice  after 
the  ordination  was  completed  to  issue  letters  of  orders  under  the  seal 
of  the  bishop,  and  their  production  was  made  necessary  by  the  4 
Hen.  7  c.  18,  to  give  a  person  in  orders  the  benefit  of  clergy  a  sec- 
ond time.     But  letters  of  orders  were  not  necessary  to  give  a  j>er^ 
son  the  9tatu%  of  a  deacon.     The  letters  of  orders  in  this  case,  which 
are  in  the  usual  form,  state  that  the  bishop  did,  at  a  specified  time 
and  place,  admit  the  person  named  into  the  holy  order  of  deacons. 
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according  to  the  manner  and  form  prescribed  by  the  Church  of  Eng- 
land^ and  concludes  tihus :  ^^  In  testimony  whereof  we  have  caused 
oar  episcopal  seal  to  be  hereunto  affixed."  Is  that  a  document 
within  the  li^al  definition  of  the  word  "  deed  ?  "  Generally  speak- 
ing, a  deed,  as  described  in  various  authorities,  is  something  in  the 
nature  of  a  contract  between  the  parties  to  it,  but  it  is  clearly  not 
confined  to  cases  of  contract  only.  There  may  be  a  deed,  although 
no  contract  is  contained  in  it,  as,  for  example,  a  deed  of  feoffment. 
A  deed  may  effectuate  a  gift,  or  grant,  or  obligation,  or  a  mere 
authority,  as  a  power  of  attorney  (Rex  v.  Lyon  and  Hex,  v.  Faunt- 
leroy}^  and  there  may  also  be  deeds  of  release  and  disclaimer.  It 
seems  to  me  that  the  meaning  of  the  legal  definition  of  a  deed,  to  be 
gathered  from  the  authorities,  is  a  document  under  seal  and  delivered 
as  a  deed  which  confers  a  right,  or  passes  an  interest ;  or  in  the  case 
of  a  feoffment,  as  a  document  authenticating  the  transfer  of  the 
land.  Does  this  document  purpose  to  pass  or  create  any  interest  ? 
It  seems  to  me  that  it  does  not.  In  the  first  place  it  does  not  pro- 
fess to  pass  any  interest,  or  create  or  give  any  title  to  anything,  but 
only  to  certify  that  a  certain  ceremony  has  been  performed,  and  a 
certain  person  admitted  into  the  holy  order  of  deacon.  It  confers 
nothing  and  creates  no  right.  It  is  but  a  certificate  of  the  cere- 
mony of  ordination  having  been  performed  according  to  the  rites  and 
ceremonies  of  the  Church  of  England,  and  of  the  person  having  been 
duly  ordained  and  admitted  to  tne  holy  office  of  deacons.  There  are 
many  documents  under  seal  which  are  not  d^eds,  as  an  award  imder 
seal,  a  license  to  use  a  patent  under  seal,  a  will  under  seal,  and  a 
mamstrate's  warrant;  so,  again,  a  certificate  of  admission  under 
sea^  to  learned  bodies  or  societies  such  as  the  College  of  Physicians, 
which  has  never  yet  been  suggested  to  be  anything  more  than  a  cer- 
tificate authenticating  in  a  solemn  manner  the  admission  of  a  mem- 
ber to  that  body;  so  a  certificate  of  proprietorship  of  joint-stock 
shares  under  the  seal  of  the  company,  which  is  nothing  more  than  a 
certificate  that  the  person  is  the  holder  of  so  much  stock  in  the  com- 
pany. A  case  similar  to  the  present  is  that  of  a  probate  of  a  will. 
On  proof  of  a  will,  in  former  days,  the  archbishop  or  bishop  issued  a 
document  under  the  episcopal  seal,  which  certified  that  the  will  had 
been  proved,  and  the  fact  that  administration  had  been  panted  to 
the  executors.  And  the  present  form  of  probate  of  a  will  is  simply 
a  certificate  to  that  effect.  Upon  the  whole,  therefore,  I  am  of  opin- 
ion that  letters  of  orders  are  not  deeds  within  tihe  24  &  25  Vict.  c. 
98,  8.  26,  and  that  the  conviction  cannot  be  supported. 

Blf  AOKBUBK,  J.  I  also  think  the  conviction  cannot  be  supported. 
It  is  not  the  mere  putting  of  a  seal  on  a  document  that  will  make  it 
a  deed.  And  I  doubt  whether  letters  of  orders  are  deeds  within  the 
tme  definition  of  the  word  ^^  deed."  It  seems  to  me  that  Spelraan^s 
definition,  that  a  deed  is  a  solemn  writing,  by  which  a  gift,  grant, 
agreement,  or  contract,  or  something  of  that  sort,  is  confirmed,  comes 
nearest  to  the  correct  definition.  I  doubt  whether  the  document  in 
this  case  is  a  deed  within  that  definition,  but  I  am  of  opinion  that  it 
does  not  come  within  the  words  of  the  statute  24  &  25  Vict.  c.  98, 
I.  20,  *'*'  deed,  bond,  or  writing  obligatory,"  which  mean  instruments 
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of  a  similar  kind,  which  pass  an  interest  in  a  thing.  This  is  a  mere 
certificate  of  the  passing  of  holy  orders,  and  is  not  within  that  act. 
At  this  moment  I  should  be  inclined  to  say  that  a  probate  does  pass 
an  interest  to  the  person  proving  the  wul,  but  it  is  not  necessary 
now  to  decide  whether  it  would  be  a  deed. 

The  rest  of  the  Judges  concurred.  Conviction  qtia^d. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday,  April  26,  1878. 

(Before  Boyill,  C.  J.,  Bramwell,  B.,  Blaokbubn,  J.,  Archibald,  J., 

and  HoNTMAK,  J.) 

Rbg.  y.  Hollis  &  Blakemak. 

(12  Coz'8  Criminal  Cases,  463.) 

Noxious  Thing, — Administration  to  procure  Miscarriage,  —  Evidence  of 

being  Accessory,  —  24  ^r  25  Vict,  c  100,  «.  68. 

A  man  and  woman  were  jointly  indicted  for  feloniouslj  administering  to  C.  a  noxious 
thing,  to  the  jurors  unknown,  with  intent  to  ])rocure  miscarriage. 

C.  being  in  the  family  way  went  to  the  male  prisoner,  who  said  he  would  give  her  some 
stuff  to  put  her  right,  and  gave  her  a  light  colored  medicine,  and  told  her  to  take  two 
spoonfuls  till  she  became  in  pain.    She  did  so,  and  it  made  her  ill.    She  then  went  to 
hmi  again,  and  he  said  the  safest  course  would  be  to  get  her  a  place  to  go  to.     He  toVd 
her  that  he  had  found  a  place  for  her  at  L.,  and  gave  her  some  more  of  the  stuff, 
which  he  said  he  wanted  to  take  effect  when  ^e  got  there.    They  went  together  to 
L.  and  met  the  female  prisoner,  who  said  she  haSi  been  down  to  the  station  seTerak 
times  the  day  before  to  meet  them.    C.  then  began  to  feel  pain,  and  told  the  female 
prisoner.    Then  the  male  prisoner  told  her  what  he  had  given  C.    They  all  went 
iiome  to  the  female  prisoner's,  and  the  male  prisoner  then  gave  C.  another  bottle  of 
similar  stuff  in  the  female  prisoner's  presence,  and  told  her  to  take  it  like  the  other. 
She  did  so,  and  became  very  ill,  and  next  day  had  a  miscarriage,  the  female  prisoner 
attending  her  and  providing  all  things.    Held,  that  there  was  evidence  that  the  stnfi 
administered  was  a  noxious  thing  within  the  said  .act.    Held,  also,  that  there  was  eri- 
dence  of  the  female  prisoner  being  an  accessory  before  the  foct,  and  a  party,  therefore, 
to  the  administration  of  the  noxious  thing. 

The  two  prisoners,  William  Hollis  and  Martha  Blakeman,  -were 
tried  and  convicted  before  me  at  the  Spring  Assizes  for  Staffordshire, 
1873,  on  an  indictment  charging  them  under  the  24  &  25  Vict,  c, 
100,  8.  68,  with  feloniously  and  unlawfully  administering  to  one 
Sarah  Jane  Cherrington,  on  the  5th  of  December,  1872,  at  Stoke- 
upon-Trent,  in  the  county  of  Stafford,  a  laige  quantity  of  a  certain 
noxious  thing  to  the  jurors  unknown,  with  intent  in  so  doing  to 
procure  the  miscarriage  of  her  the  said  Sarah  Jane  Cherrington  con- 
trary to  the  statute. 

The  second  count  charged  the  prison^s  with  feloniously  and 
unlawfully  causing  to  be  taken  by  the  said  Sarah  Jane  Cherrington 
a  large  quantity  of  a  certain  noxious  thing  to  the  jurors  unkno^wn^ 
with  the  same  intent  as  in  the  first  count. 

The  third  count  charged  the  prisoners  with  feloniously  and  unla^r* 
fully  causing  the  said  Sarah  Jane  Cherrington  to  take  and  sivcillo^w 
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down  into  her  body  a  large  quantity  of  a  certain  liquid  to  the  jurors 
unknown  with  simUar  intent. 

The  material  portion  of  the  evidence  upon  which  the  prisoners 
were  convicted  was  as  follows :  — 

Sarah  Jane  Cherrington  deposed :  In  the  autumn  of  last  year  I 
was  cook  at  the  Castle  Hotel,  Newcastle-under-Lyme.  I  found  I 
was  in  the  family  way,  and  left  in  consequence.  On  Thursday,  the 
2l8t  of  November,  1872,  I  went  to  my  brother's  at  Tunstall.  On 
Saturday,  24th  of  November,  I  went  to  the  prisoner  HoUis's  at 
Stoke,  in  the  London  Road.  It  is  a  house,  not  a  shop.  The  father 
of  the  child  took  me  there.  I  saw  Hollis.  I  told  him  I  was  in  the 
family  way.     He  said  he  would  soon  put  me  right ;  that  he  would 

r've  me  some  stuflE  to  put  me  right.     I  cannot  say  justly  the  answer 
made.     He  gave  me  some  stuff,  a  light  colored  medicine  in  a  phial. 
I  was  to  take  two  table-spoonfuls  till  I  became  in  pain.     I  told  him 
I  was  gone  about  five  months.     I  went  back  to  my  brother's  with 
the  bottle  of  medicine.     I  took  one  dose  —  two  table-spoonfuls.     It 
had  rather  a  bitter  taste.     It  made  me  ill  all  that  night  and  the 
next  day.     I  destroyed  the  bottle.     Hollis  told  me  to  do  so.     He 
told  me  to  be  very  careful  not  to  be  found  out.    He  had  promised  to 
come  on  the  Wednesday  morning  to  see  me.    He  did  not  come  then. 
On  Wednesday  I  went  to  see  him.     He  was  out.    I  waited  for  him. 
He  came  in.     He  told  me  he  had  been  at  my  brother's,  at  Tunstall, 
to  see  how  I  was.     He  said  if  he'  had  known  where  I  was  going  to 
he  should  not  have  trusted  me  with  the  medicine.     He  asked  me 
what  I  had  done  with  the  medicine.     I  told  him  I  had  taken  one 
dose.     I  told  him  how  ill  it  made  me.     He  asked  me  what  I  had 
done  with  the  bottle.    I  told  him  I  had  pulled  out  the  cork  and  had 
thrown  the  medicine  away,  and  the  bottle  after.     He  said  I  had 
done  right.     He  said  the  safest  thing  would  be  for  him  to  get  me 
a  place  to  go  to.     He  knew  of  one  at  Longton.     He  wanted  a 
gumea  down  for  him  to  pay  the  woman  himself.     He  said  it  would 
not  be  possible  for  me  to  have  a  baby  alive  after  what  I  had  taken. 
He  said  I  should  be  able  to  go  back  to  my  situation  in  a  few  days. 
I  arranged  to  go  to  him  that  dsij  week.     I  went  the  Thursday 
week  (5th  of  December,  1872)  to  Stoke,  to  HoUis's  house.     I  said 
I  was  come  to  go  to  Longton.     He  said  he  had  expected  me  yester- 
day, and  he  had  sent  the  person  word.     He  asked  me  if  I  had  the 
money.     I  said  I  had  19^.  that  was  all.     I  gave  it  to  Hollis.     He 
asked  me  into  the  kitchen.     He  brought  me  some  medicine  in  a 
glass.     He  said  he  wanted  it  to  take  effect  against  I  ^ot  there.     I 
took  it  there  —  some  kind  of  medicine.     I  went  with  him  to  Long- 
ton.     At  Longton  station  we  met  Mra.  Blakeman.     Hollis  said  this 
is  the  woman  I  promised  to  bring  yesterday.    She  said  she  had  been 
down  at  the  station  several  times  yesterday.     I  was  taken  to  some 
wine  vaults.     We  had  something  to  drink.     I  began  to  feel  in  pain 
then.     I  told  Mrs.  Blakeman  I  was  so,  and  Hollis  told  her  what  he 
had  given  me.     He  said  he  wanted  to  get  me  home  quickly.     Mrs. 
Blakeman  took  me  home.     She  told  Hollis  he  had  better  walk  be- 
hind as  he  was  well  known  in  Longton.     He  followed.     We  got  to 
Mrs.  Blakeman's  in  Caroline  Street.    He  came  in  soon  after.    HoUifi 


144  CRIMINAL  LAW  REPORTS. 

gave  me  in  Mrs.  Blakeman's  presence  some  medicine  in  a  bottle  like 
the  other.     The  bottle  was  full.     He  told  me  in  Mrs.  Blakeman's 
presence  to  take  it  like  the  other.     He  only  stayed  about  five  min- 
utes.    As  soon  OS  he  was  gone  I  took  two  table-spoonfub  again. 
Mrs.  Blakeman  was  not  then  present.     Between  eleven  and  twelve 
I  felt  too  ill  to  keep  up  any  longer.    Mrs.  Blakeman  came  up  to  me. 
I  told  her  I  was  very  ill.     She  made  the  bed  afresh,  and  put  blank- 
ets underneath  —  doubled  it  underneath.     I  was  in  great  pain  all 
night.     Friday  morning  about  eleven  I  miscarried.     She  came  up 
afterwards.     I  told  her  how  ill  I  was.     She  asked  if  it  was  all  over. 
I  said  I  thought  it  was.     She  looked,  and  dragged  the  blanket  from 
underneath  me.     She  put  it  underneath  the  other  bed.     I  stayed 
there  all  day.    HoUis  came  at  night  between  five  and  six.    He  came 
up,  Mrs.  Blakeman  with  him.     He  asked  me  how  I  was.     I  told 
him  I  remained  very  bad.     Mrs.  Blakeman  pulled  the  blanket  from 
under  the  other  bed  and  showed  it  to  Hollis.     He  looked  at  it  and 
said  it  was  a  little  girl.     I  saw  him  put  it  in  his  pocket.     He  told 
Mrs.  Blakeman  to  throw  something  behind  the  fire.     Mrs.  Blake- 
man gave  me  two  piUs.     I  stayed  at  Mrs.  Blakeman's  three  weeks, 
ill.    After  that  I  went  to  Mr.  Lawton's,  Glebe  Hotel,  Stoke.     I  was 
there  nine  days.     The  arrangement  was  made  for  me  by  Hollis  and 
Mrs.  Blakeman.     The  latter  told  me  my  brother  would  not  receive 
me,  and  therefore  she  had  got  me  a  place.  "  This  statement  was  not 
true.     I  saw  both  Hollis  and  Mrs.  Blakeman  there.    He  came  first ; 
I  saw  him  at  the  back  door.    He  came  to  know  how  I  was  going  on. 
I  told  him  I  was  still  very  poorly.     He  told  me  to  keep  quiet,  not 
to  speak  about  what  had  been  the  matter  with  me.    Mrs.  Blakeman 
also  came  up  into  my  room ;  the  servant  brought  her  up.     She  told 
me  I  was  not  to  let  any  of  them  know  what  had  been  the  matter. 
Dr.  Ashwell  was  attending  me  then.     Hollis  said  I  was  not  to  say 
anything  because  the  doctors  were  so  against  him.     From   Glebe 
Hotel  I  went  back  to  Mrs.  Blakeman's  for  six  days.     I  wanted  her 
to  write  to  my  brother.    She  would  not.     I  went  with  her  to  Stoke, 
intending  to  go  to  my  brother's.     When  I  got  to  Stoke  I  had  one 
hour  to  wait  at  the  railway  station.    She  said  she  would  fetch  Hollis 
to  see  me.    She  and  Hollis  came  back.     He  asked  where  I  was 
going  ;  I  said  going  to  my  brother's.    He  said  it  was  silly ;  I  should 
let  all  out. 

It  was  also  proved  by  Ann  Cherrington,  the  sister-in-law  of  Sarah 
Jane  Cherrington,  that  the  prisoner  Hollis  called  for  Sarah  Jane 
Cherrington  on  Wednesday,  the  27th  November,  while  she  was  out, 
and  that  he  told  the  witness  to  ask  her  to  come  to  Stoke  next 
day.  He  said  he  had  got  a  situation  for  her  in  Stoke.  The  witness 
asked  who  he  was.  He  said  it  did  not  matter  about  his  name  or 
address.     She  must  come  to  Stoke. 

The  witness  further  proved  that  Mrs.  Blakeman  came  on  Satur- 
day after  Sarah  Jane  Cnerrington  had  left,  and  said  Sarah  had  sent 
for  her  box.  This  was  proved  to  be  false.  The  witness  told  her 
that  Sarah  Jane  Cherrington  was  pregnant,  to  which  Mrs. -Blake- 
man replied,  "  No,  she  is  not,  for  she  slept  with  me  last  night,  and 
T  know  better.     I  will  soon  give  her  something  to  put  her   right 
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when  I  get  home.''     Witness  asked  her  where  she  lived ;  she  said, 
Wood  Street,  Hanley.     This  was  false. 

It  was  further  proved  that  HoUis  had  asked,  at  the  Glebe  Hotel, 
to  see  Sarah  Jane  Cherrington,  stating  she  was  a  relation  of  his 
wife's,  which  was  false.  And  that  Mrs.  Blakeman  had  also  called 
several  times  at  the  Glebe  Hotel,  and  been  up  to  Sarah  Jane  Cher- 
rii^ton's  room. 

It  was  further  proved  by  a  sergeant  of  police  that,  when  he 
arrested  Hollis  and  charged  him  with  administering  a  noxious  drug, 
Ac,  to  Sarah  Cherrington,  he  said,  "  It 's  a  lie ;  I  never  gave  her, 
or  any  one  else,  auythmg  of  the  sort.  I  don't  even  know  such  a 
party." 

The  same  policeman  proved  that,  on  the  24th  of  February,  1873, 
he  apprehended  Mrs.  Blakeman,  and  charged  her  with  aiding  and 
abetting  Hollis  in  administering  a  certain  drug  to  one  Sarah  Cher- 
ringtou,  with  intent,  &c  She  said,  "  What  1  am  charged  with 
is  untrue ;  she  never  was  ill  in  my  house ;  she  miscarried  at  Law- 
ton's." 

The  policeman  further  proved  that  on  the  22d  of  February  he 
served  Mrs.  Blakeman  with  a  summons  to  appear  against  Hollis. 
She  then  said  Hollis  had  never  been  to  her.  house.  The  policeman 
further  proved  that  on  the  27th  of  February  she  asked  him  if  she 
could  see  the  chief  superintendent,  and  that  he  took  her  there  that 
night.  She  then  asked  him  if  he  would  give  her  the  same  chance  as 
he  did  on  Saturday,  and  added,  "  I  wish  I  told  you  the  truth  about 
it ;  Hollis  did  brin^  the  girl  to  my  house,  and  came  to  see  her." 

At  the  close  of  the  case  for  the  prosecution,  it  was  submitted  by 
the  counsel  for  the  prisoners  that  there  was  no  evidence  to  go  to  the 
jury  against  either  prisoner,  as  there  was  no  proof  that  the  bottle 
given  by  Hollis  to  Sarah  Jane  Cherrington  contained  any  poison  or 
other  noxious  thing,  and  further,  that  there  was  no  evidence  to  fix 
the  female  prisoner. 

I  declined  to  stop  the  case  but  promised,  if  necessary,  to  reserve 
for  the  consideration  of  the  court  the  question  whether  there  was 
any  evidence  to  go  to  the  jury  against  both  or  either  of  the  pris- 
oners. 

I  left  the  case  to  the  jury  telling  them  that  they  could  not  convict 
either  prisoner,  unless  they  were  satisfied  that  the  stuflF  taken  by 
Sarah  Jane  Cherrington  was  a  poison  or  other  noxious  thing. 

The  jury  found  both  prisoners  guilty,  and  they  were  liberated  op 
haU. 

The  opinion  of  this  court  is  requested  on  the  following  points, 
▼iz :  First,  was  there  any  evidence  to  go  to  the  jury  that  the  stuflE 
taken  by  Sarah  Jane  Cherrington  was  a  poison  or  other  noxious 
thing ;  secondly,  was  there  any  evidence  to  go  to  the  jury  in  sup- 
port of  the  charge  against  the  female  prisoner. 

(Signed)  Geobob  E.  Honyman. 

Bo9anquet^  for  the  prisoner.  There  was  no  evidence  that  the 
stuff  administered  was  a  poison  or  noxious  thing  within  the  mean- 
ing of  the  statute  24  A  25  Vict.  c.  100,  s.  68.     The  only  evidence  is 
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that  the  prisoner  HoIIis  gave  the  prosecutrix  some  stuff  in  a  phial  of 
a  light  color  and  of  a  bitter  taste.     It  was  not  shown  what  it  was. 
Reg.  V.  Isaacs  (9  Cox  C.  C.  228)  shows  that  there  must  be  evidence 
that  the  thing  administered  is  noxious.     [Bramwell,  B.     A  nox- 
ious thing  within  the  statute  means  a  thmg  that  will  produce  the 
effect  mentioned  in  the  statute  —  that  is,  a  miscarriage.     This  ap- 
pears to  have  produced  that  effect.     Blackbubn,  J.     There  was 
some  evidence  that  it  was  noxious.]     Secondly,  the  illness  was  pro- 
duced by  the  first  administration  of  the  stuff,  and  before  the  prose- 
cutrix was  introduced  to  the  other  prisoner,  Blakeman,  and  there 
was  no   evidence  that  she  was  a  party,  to  that   administration. 
[BoviLL,   C.  J.     There  was  evidence  of  concert.     She  went   to 
meet  the  girl  at  the  station,  and  HoUis  told  her  what  he  had  given 
the  prosecutrix] .     There  was  no  evidence  that  the  female  prisoner 
(Blakeman)  was  a  party  to  the  administration  of  the  stuff.    [Archi- 
bald, J.   She  made  all  the  preparations  for  the  miscarriage.]    That 
would  show  her  to  have  been  an  accessory  after  the  fact.     [Black- 
BITBN,  J.     The  case  states,  HoUis  told  the  female  prisoper  what  he 
had  given  the  prosecutrix.     When  they  got  to  Blakeman*s  house, 
Hollis  gave  the  prosecutrix  in  Blakeman 's  presence  some  medicine 
in  a  bottle  like  the  other,  and  told  her  in  Blakeman's  presence  to 
take  it  like  the  other.     She  did  so,  and  afterwards  felt  very  ill  and 
was  in  great  pain].     This  is  not  an  indictment  for  a  conspiracy  to 
procure  a  miscamage,  but  both  are  jointly  charged  with  administer- 
ing a  noxious  thing  vnth  intent  to  procure  a  miscarriage.     It  is  sub- 
mitted that  the  evidence  proves  administration  by  Hollis  only. 

No  counsel  appeared  for  the  prosecution. 

BovnJi,  C.  J.  We  are  all  of  opinion  that  the  conviction  was 
right,  and  ought  to  be  affirmed.  •  The  evidence  shows  that  the  mis- 
carriage was  arranged  through  the  instrumentality  of  Hollis,  who 
administered  the  stuff,  and  some  woman  who  was  to  procure  the 
means  of  getting  rid  of  the  effects  of  the  thing  administered.  There 
was  evidence  of  the  two  prisoners  having  acted  in  concert,  and  both 
are  answerable  for  whatever  v^as  done  in  furtherance  of  the  common 
purpose.  They  were  in  communication,  and  both  knew  that  the 
drug  had  been  administered.  Hollis  found  the  drug,  and  Blakeman 
the  room  where  the  prosecutrix  was  taken  to,  and  in  a  short  time 
the  effect  intended  was  produced. 

The  rest  of  the  court  concurred.  Cormction  dinned* 
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COURT  OF  CRIMINAL  APPEAL. 

May  3,  1873. 

(Before  Boyill,  C.  J.,  Bramwbll,  B.,  Bla.okburn,  J.,  Abohiba.1.])  .J., 

and  HoNTMAN,  J. 

Reg.  v.  Cullum. 

(12  Cox'8  Criminal  Cases,  469;  L.  R.  2  C.  C.  R.  28.) 

EmbtZT^LemvnL  —  Servant,  —  Receipt  of  Money  as  $ueh,  —  24  S^  25  Vic* 

c.  96,  8.  68. 

Prisoner  was  employed  by  B.  to  navigate  a  barge,  and  was  entitled  to  half  tbe  earnings 
after  deducting  the  expenses.  His  whole  time  was  to  be  at  S.'s  senrice,  and  his  duty 
was  to  account  to  S.  on  his  return  after  every  voya^. 

In  October  prisoner  was  sent  with  a  bar^  loan  of  bncks  to  L.,  and  was  there  forbidden 
by  S.  to  take  back  manure  for  P.  >n>twithstanding  this  prisoner  took  the  manure 
and  received  4/.  for  the  freight,  and  appropriated  it  to  his  own  use.  It  was  not  proved 
that  he  professed  to  carry  the  manure  or  receive  the  freight  for  his  master,  and  the 

•  servant  who  paid  the  4/.  said  that  it  was  for  the  carriage  of  the  manure,  but  he  did 
not  know  for  whom  it  was  paid.  Held,  that  the  prisoner  could  not  be  convicted  of 
embexxlement,  as  the  money  was  not  received  in  the  name,  or  for,  or  on  account  of  his 
master. 

Cass  reserved  for  the  opinion  of  this  court  at  the  Adjourned 
Quarter  Sessions  for  the  county  of  Kent,  held  on  the  7th  March, 
1873. 

Samuel  Cullum  was  indicted  as  servant  to  George  Smeed  for 
stealing  2Z.  the  property  of  his  master,  George  Smeed. 

The  evidence  showed  that  the  prisoner  was  employed  by  Mr. 
Smeed,  of  Sittingboume,  Kent,  as  captain  of  one  of  Mr.  Smeed's 
baiges. 

The  prisoner's  duty  was  to  take  the  barge  with  the  cargo  to  Lon- 
don and  to  receive  back  such  return  cargo,  and  from  such  persons  as 
his  master  should  direct. 

The  prisoner  had  no  authority  to  select  a  return  cargo,  or  take  any 
other  cargoes  but  those  appointed  for  him. 

The  prisoner  was  entitled  by  way  of  remuneration  for  his  services 
to  half  the  earnings  of  the  barge  after  deducting  half  the  sailing 
expenses.     Mr.  Smeed  paid  the  other  half  of  such  expenses. 

The  prisoner's  whole  time  was  in  Mr.  Smeed's  service. 

It  was  the  duty  of  the  prisoner  to  accoimt  to  Mr.  Smeed's  mana- 
eer  on  his  return  home  to  Sittingboume  after  every  voyage.  In 
October  last,  by  direction  of  Mr.  Smeed,  the  prisoner  took  a  load  of 
bricks  to  London.  In  London  he  met  Mr.  Smeed,  and  asked  if  he 
should  not  on  his  return  take  a  load  of  manure  down  to  Mr.  Pye,  of 
Cuxton.  Mr.  Smeed  expressly  forbade  his  taking  the  manure  to 
Mr.  Pye,  and  directed  him  to  return  with  his  barge  empty  to 
Burham,  and  thence  take  a  cargo  of  mud  to  another  place,  Murston. 

Going  from  Tendon  to  Burham  he  would  pass  Cuxton. 

Notwithstanding  this  prohibition,  the  prisoner  took  a  barge  load 
of  manure  from  London  down  to  Mr.  Pye  at  Cuxton,  and  received 
Erom  Mr.  Pye's  men  4Z.  as  the  freight. 

It  was  not  proved  that  he  professed  to  carry  the  manure,  or  to 
Teeeive  the  freight  for  his  master. 


148  CRIMINAL  LAW  REPORTS. 

The  servant  who  paid  the  41.  said  that  he  paid  it  to  the  prisoner 
for  the  carriage  of  the  manure,  but  that  he  did  not  know  for  whom. 

Early  in  December  the  prisoner  returned  home  to  Sittingbourne, 
and  professed  to  give  an  account  of  his  voyage  to  Mr.  Smeed's  man- 
ager. The  prisoner  stated  that  he  had  taken  the  bricks  to  London, 
and  had  returned  empty  to  Burham  as  directed  by  Mr.  Smeed,  and 
that  there  he  had  loaded  with  mud  for  Murston. 

In  answer  to  the  manager's  inquiries,  the  prisoner  stated  that  he 
had  not  brought  back  any  manure  in  the  barge  from  London,  and  he 
never  accounted  for  the  4Z.  received  from  Mr.  Pye  for  the  freight  for 
the  manure. 

The  jury  found  the  prisoner  not  guilty  of  larceny,  but  guilty  as 
servant  to  Mr.  Smeed  of  embezzling  22. 

It  appearing  to  the  justice  doubtful  whether  the  prisoner,  having 
taken  the  cargo  of  manure  without  the  authority  and  contrary  to  the 
expressed  direction  of  his  master,  could  be  saia  to  have  received  the 
4Z.  for  his  master  or  by  virtue  of  his  employment,  and  it  not  being 
shown  that  he  professed  to  receive  it  for  or  on  account  of  his  master, 
the  justices  request  the  opinion  of  the  Court  of  Crown  Cases  Reserved 
upon  the  question,  namely, — 

Whether  on  the  above  mentioned  state  of  facts  the  prisoner  could 
properly  be  convicted  of  embezzlement. 

(Signed)  John  G.  Talbot, 

Chairman  of  West  Kent  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 

H.  T.  Smith  (^Morton  W.  Smith  vrith  him),  for  the  prosecution. 
The  question  is  whether  the  conviction  for  embezzlement  as  a  servant 
can  be  sustained.     The  24  &  25  Vict.  c.  96,  s.  68,  differs  from  the 
previous  enactment,  7  &  8  Geo.  4,  c.  29,  s.  47,  by  the  omission  of  the 
words,  "  by  virtue  of  such  employment."     Under  the  former  act  it 
was  not  sufficient  that  a  clerk  or  servant  had  received  and  embezzled 
the  money  of  his  employer,  imless  he  had  received  it  by  virtue  of  his 
employment.     [BoviLL,  C.  J.     The  case  of  Bex  v.  Snowley  (4  Car. 
&  r.  390)  is  almost  identical  with  this,  but  that  case  was  before 
the  24  &  25  Vict.  c.  96.     Blackbubn,  J.     How  do  you  make  out 
that  on  the  receipt  of  the  money  by  the  prisoner  it  was  received  into 
the  possession  of  the  prosecutor,  his  employer  ?    If  upon  that  receipt 
it  became  the  master  s  property,  there  would  be  an  end  of  the  case, 
but  how  do  you  establidi  mat  r]     The  money  was  paid  to  the  pria- 
oner  for  the  owner  of  the  barge. 

In  Bex  V.  Hartley  (Rus.  &  Ry.  139),  which  was  like  this  case^ 
the  facts  were  these :  The  prosecutor  had  a  collieiy  and  barges, 
and  employed  the  prisoner  as  captain  of  one  of  his  barges  to  carry 
out  and  sell  coals,  and  his  duty  was  to  bring  back  the  money  for 
which  the  coals  sold,  but  he  was  entitled  to  two  thirds  of  the  differ- 
ence between  such  money  and  the  value  at  the  colliery  and  duties. 
He  sold  coals  so  received  by  him  at  18«.  per  chaldron,  the  v&lue  at 
the  colliery  being  14«.  He  embezzled  the  money  received.  It  ^T^as 
held  that  he  was  a  servant  within  the  statute,  and  guilty  of  embez- 
zling so  much  of  the  money  as  equalled  the  value  at  the  colliery  and. 
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duties.  [Blackbubn,  J.  The  way  the  money  was  earned  here 
was  in  express  disobedience  of  the  master's  commands.  BoviLL, 
0.  J.  It  seems  to  be  a  misuser  of  his  employer's  property  by  the 
prisoner  to  earn  money  for  himself.  Abohibald,  J.  Could  the 
master  hare  brought  an  action  for  money  had  and  received  for  this 
money  ?  ]  In  B^.  v.  Harris  (6  Cox  C.  C.  363 ;  Dears.  C.  C.  344), 
a  miller  of  a  county  jaU,  grinding  com  contrary  to  his  duty  and  ap- 
propriating the  money  received  for  the  grinding,  was  held  not  to 
have  received  the  money  by  virtue  of  his  employment,  and  upon  a 
case  reserved,  Pollock,  C.  B.,  delivered  the  following  judgment : 
"  The  only  point  on  which  we  give  our  unanimous  opinion  is,  that 
upon  the  facts  stated  it  appears  that  the  prisoner  had  no  right  to  re- 
ceive and  grind  any  com  on  behalf  of  his  masters,  except  such  as 
was  brought  to  him  with  a  ticket.  The  reasonable  conclusion  to  be 
drawn  from  his  receiving  and  grinding  the  grain  without  a  ticket  is, 
that  he  intended  to  make  an  improper  use  of  the  machinery  in- 
trusted to  him,  by  using  it,  not  for  the  benefit  of  his  masters,  but 
for  the  benefit  of  himself.  We  think,  therefore,  that  the  money 
which  he  received  was  not  received  on  account  of  his  masters,  and 
that  he  cannot  be  said  to  be  guilty  of  embezzlement."  Mr.  Greaves, 
in  2  Rus.  on  Crimes,  453  (4th  edit.),  has  the  following  note  upon 
Iteff.  V.  Harris :  '*  In  Reff.  v.  Harris^  Pollock,  C.  B.,  in  the  argument 
said,  *•  If  a  workman  employed  in  a  blacksmith's  shop,  who  has  en- 
gaged to  give  his  master  his  whole  services,  is  asked  by  some  one  to 
do  a  little  work  in  the  shop  which  only  requires  labor,  and  he  does 
the  work  and  says  to  the  man,  "  Pay  me  twopence  for  the  job  and 
say  nothing  about  it,"  the  workman  coidd  not  be  indicted  for  em- 
bezzling the  twopence,  though  he  might  be  guilty  of  a  breach  of  his 
contract,  which  was  to  give  his  master  his  entire  labor.'  The  sup- 
posed case  is  plainly  distinguishable  from  this  case.  There  the 
man's  own  bodily  labor  would  earn  the  money*  Here  the  money  was 
earned  by  the  null  of  the  county,  and  clearly  for  any  work  done  by  it 
tJie  county  might  recover  payment.  The  decision  itself  seems  to  be 
erroneous  ;  for  the  prisoner  could  only  work  the  mill  'by  virtue  of  his 
employment,'  and  it  is  quite  clear  that  the  county  might  recover  from 
the  prisoner  any  money  received  by  him  as  money  had  and  received 
to  their  use,  for  it  was  earned  by  their  mill,  and  the  prisoner  was  paid 
for  all  the  work  he  contributed  towards  it,  and  this  plainly  proves 
that  the  money  was  in  fact  received  for  and  on  account  of  his  mas- 
ters, though  by  a  fraudulent  juggle  he  attempted  to  show  it  was 
not  so  received.  Rex  v.  Snawley  was  approved  of  by  Parke,  B.,  in 
this  case  ;  but  in  the  Committee  of  the  Lords  on  the  Criminal  Bills 
of  1860,  on  my  reading  that  case.  Lord  Wensleydale  and  all  the  law 
lords  greatly  disapproved  of  it,  and  unanimously  agreed  to  the  pro- 
priety of  preventing  such  a  failure  of  justice  iu  future  by  altering 
the  clause  as  it  now  stands,  and  there  is  no  doubt  that  it  will  meet 
such  a  case  as  the  present."  In  Reg.  v.  Thorpe  (8  Cox  C.  C.  28 , 
D.  &  R.  552),  the  prisoner,  a  servant  of  the  agent  of  a  railway  com- 
pany, who  was  employed  to  deliver  goods  according  to  a  delivery 
book  furnished  by  the  company,  and  to  account  for  moneys  received 
to  his  master,  received  moneys  and  gave  receipts  in  the  name  of  the 
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company.     Held,  nevertheless,  that  the  moneys  were  received  on 
account  of  his  master. 

BoviLL,  C.  J.     Under  the  former  act  the  words  "  by  virtue  of 
such  employment "  led  to  difficulties.     And  in  Rex  v.  Snotoley^  and 
Reff.  V.  Harris^  where  the  money  embezzled  had  been  received  by  a 
servant  for  his  master,  but  not  by  virtue  of  his  employment,  it  was 
held  that  the  servant  could  not  be  convicted  of  emoezzlement.     In 
24  &  25  Vict.  c.  96,  s.  68,  those  words  have  been  l^ft  out,  and  it  is 
enacted  that  whosoever  being  a  clerk  or  servant,  or  being  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  fraudu- 
lently embezzle  any  money,  Ac,  which  shall  be  delivered  to,  or  re- 
ceived, or  taken  into  possession  by  him  for  or  in  the  name,  or  on  the 
account  of  his  master  or  employer,  shall  be  deemed  to  have  feloni- 
ously stolen  the  same  from  his  master  or  employer.     It  is  still  neces- 
sary, therefore,  that  the  money  be  delivered  to,  or  received,  or  taken 
into  possession  by  the  servant  for,  or  in  the  name,  or  on  the  account 
of  the  master  or  employer,  to  constitute  embezzlement.     Now  in 
this  case  what  the  prisoner  did  was  to  use  the  barge  for  his  own  pur- 
pose to  earn  money,  not  for  his  master,  but  for  himself.     It  is  ex- 
pressly stated,  ^^  that  it  was  not  proved  that  he  professed  to  carry 
the  manure,  or  to  receive  the  freight  for  his  master,  and  that  the 
servant  who  paid  the  4Z.  said  that  he  paid  it  to  the  prisoner  for  the 
carriage  of  the  manure,  but  that  he  did  not  know  for  whom.^'     On 
the  facts  stated,  it  is  more  consistent  to  infer  that  the  prisoner  was 
using  his  master's  property  for  his  own  purposes  than  for  those  of  his 
master.     If  that  be  tne  true  view,  the  money  was  received  by  the 
prisoner  for  himself  and  not  for  his  master.   This  case  is  therefore  not 
within  the  statute,  and  the  conviction  must  be  quashed. 

Bramwell,  B.  I  am  of  the  same  opinion.  We  must  look  at 
the  substance  of  the  thing.  The  wrong  done  was  not  in  not  paying 
over  the  money  to  his  master,  but  in  improperly  using  his  master's 
chattel ;  and  the  case  is  well  illustrated  by  a  man  improperly  using 
his  master's  barge  at  a  boat  race  ana  charging  persons  so  much 
apiece  to  stand  upon  it  to  see  the  race.  The  man  is  no  otherwise 
dishonest  except  in  using  his  master's  barge  improperly.  The  case 
is  certainly  not  within  the  words  of  the  statute.  The  money  was 
not  received  by  the  prisoner  for  or  in  the  name  or  on  account  of  his 
master.  I  doubt  whether,  though  he  had  used  his  master's  name  in 
the  transaction,  the  case  would  have  been  within  the  statute.  For 
suppose  a  servant  had  a  cart  and  horse  of  his  own,  and  had  used 
that  as  if  it  had  been  his  master's,  would  a  receipt  of  money  in  his 
master's  name  have  sufficed  then  ?  In  tho,  desire  to  avoid  difficul- 
ties, words  have  been  introduced  into  the  enactment  which  I  think 
may  at  some  future  time  create  a  difficulty. 

Blagkbtjbn,  J.  I  am  of  the  same  opinion.  It  is  still  necessary 
under  the  present  act  that  the  servant  should  have  stolen  his  mas- 
ter's property,  and  it  must  still  be  the  master's  money  when  received 
by  the  servant.  I  cannot  see  that  such  is  the  case  here.  The  pris- 
oner heui  no  authority  to  carry  the  manure  in  his  master's  bai^e  ;  he 
was  acting  in  a  way  that  he  had  been  forbidden  to  do  by  his  master, 
ftnd  so  earned  the  money.     In  what  sense  can  it  be  said  that  tlie 
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money  so  earned  was  the  master's  ?  If  the  money  had  not  been 
paid,  could  the  master  have  sued  for  it  ?  There  was  no  contract 
made  with  him. 

Abohibald,  J.  I  am  of  the  same  opinion.  The  only  doubt 
raised  is,  whether  the  money  earned  by  the  use  of  the  master's  barge 
could  be  said  to  be  the  master's  on  an  implied  contract ;  but  I  think 
that  when  the  manure  was  carried,  as  in  this  case,  no  action  could 
have  been  brought  by  the  owner  of  the  barge  for  the  freight  of  the 
manure. 

HoNYMAK,  J.,  concurred.  Conviction  qyuiihed. 
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Thursday  J  June  19,  1873. 
(Before  Mr.  Sergeant  Cox,  Deputy  Assistant  Judge.) 

Reg.  v.  Radgliffe. 

(12  Cox's  Criminal  Cases,  474.) 

FciUe  Pretences.  —  Larceny.  —  Second  Indictment  for  same  Offence.  —  Dis-^ 
tinction  between  a  False  Pretence  and  Larceny  by  IVick. 

The  prisoner  was  indicted  for  feloniooslj  stealing  a  dress,  a  shawl,  and  other  articles  of 
wearing  apparel. 

The  evidence  was  that  the  prisoner,  who  had  a  wife  living,  but  who  represented  himself 
as  a  widower,  was  paying  his  addresses  to  the  prosecntrix,  who  was  a  widow ;  that  in 
the  coarse  of  conversation  he  told  her  that  his  late  wife's  father  had  just  died  (which 
was  true),  that  his  sister-in-law  was  unable  to  go  to  the  funeral,  being  too  poor  to  nur- 
chase  mourning ;  that  thereupon  the  prosecutrix,  without  request  or  suggestion  from  * 
hbn,  offered  to  lend  her  clothes  for  the  purpose,  and  placing  the  articles  m  question  in 
«  ba^  gave  them  to  the  prisoner  to  take  to  his  sister-in-law.  Some  of  these  articles 
of  dress  were  worn  by  the  prisoner's  wife  at  the  funeral,  others  were  found  to  have 
been  pawned  by  a  woman  not  identified,  who  gave  her  name  as  that  of  the  prisoner's 
wife.  The  prosecutrix  afterwards  made  repeated  requests  to  the  prisoner  to  return 
the  dothin^  she  had  lent  to  his  sister-in-law,  but  could  not  obtain  them.  It  appeared 
that  the  prisoner's  wife  had  two  sisters.  One  of  them  only  was  called  for  the  prose- 
cution to  prove  that  the  clothing  had  not  been  given  to  her  by  the  prisoner. 

It  was  contended  for  the  prosecution  that  this  was  larceny  by  a  bailee.  The  prosecu- 
trix had  eiven  the  clothes  to  the  prisoner  to  deliver  them  to  his  sister-in-law,  but  in- 
Btetid  of  doing  so  he  had  converted  them  to  his  own  use.  Heldf  that  there  was  no 
case  for  the  jury,  inasmuch  as,  there  beinar  two  sisters-in-law,  there  was  no  evidence 
that  the  prisoner  had  not  delivered  the  dothes  to  a  sister-in-law,  in  pursuance  of  the 
terms  of  the  bailment ;  and  also  that  there  was  no  evidence  of  conversion  to  his  own 
use,  it  not  being  proved  that  the  dothes  were  pawned  by  the  prisoner,  but  by  a  wo- 
man who  might  have  been  his  sister-in-law  who  was  not  called  to  prove  the  non- 
receipt  of  the  clothes  by  her. 

The  prisoner  was  then  indicted  for  the  misdemeanor  of  obtaining  the  same  articles  of 
clothing  by  falsely  pretending,  inter  alia,  that  his  sister-in-law  was  poor  and  unable  to 
buy  mourning  wlierewith  to  attend  the  funeral  of  her  father. 

An  objection  was  taken  on  behalf  of  the  prisoner,  that  inasmuch  as  the  possession  only 
and  not  the  property  had  been  passed  or  intended  to  be  passed  by  the  prosecutrix,  the 
ofleuce,  if  any,  was  larceny  and  not  false  pretences.    So  held. 

It  was  then  contended  for  the  prosecution  that  by  sect.  88  of  24  &  25  Vict.  c.  96,  it  had 
been  expressly  enacted  that  the  defendant  may  be  convicted,  although  it  appear  at  the 
trial  that  the  offence  amounts  to  larceny  and  not  merely  to  obtaining  money,  &c.,  by 
faiae  pretences,  and  therefore  that  if  the  jur^  should  be  of  opinion  that  the  property 
was  Obtained  b^  a  trick  with  intent  to  steal,  it  would  amount  to  a  larceny  in  law,  and 
the  prisoner  might  be  convicted  under  this  indictment  by  virtue  of  this  provision  of 
the  statute. 
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For  the  prisoner  it  waa  contended,  that  having  been  acquitted  upon  the  same  evidence 
on  a  charc^e  of  larceny  fbr  stealing  these  very  articles,  it  woold  be  contrary  to  the 
spirit  of  the  law  if  he  could  be  convicted  of  the  same  larceny  under  the  form  of  an 
indictment  for  false  pretences. 

The  whole  case  was  left  to  the  jury,  the  judge  intimating  his  concurrence  with  the  view 
advanced  on  behalf  of  the  prisoner,  and  stating  that,  if  necessary  he  should  reserve 
the  (]uestion  for  the  Court  oi  Crimizial  Appeal. 

The  distinction  between  a  false  pretence  and  larceny  by  a  trick. 

Indictment  for  larceny. 

Besley^  for  the  prosecution. 

The  prisoner  was  undefended. 

The  facts  proved  may  be  shortly  stated  thus :  — 

The  prosecutrix  was  a  widow.     As  she  was  walking  through  the 
Strand,  the  prisoner,  who  was  a  stranger  to  her,  accosted  her,  said 
he  knew  what  she  was  by  her  dress,  stated  that  he  was  a  widower, 
and  expressing  sympathy  with  her,  asked  her  to  meet  him  again. 
They  met  accordingly,  and  ultimately  he  became  a  formal  suitor. 
But  the  prisoner's  wife  meeting  them  together  in  the  street,  a  scene 
ensued  and  the  intimacy  was  broken  off.     Shortly  before  this  the 
prisoner  told  her  that  the  father  of  his  deceased  wife  had  just  died, 
which  was  true,  and  that  his  deceased  wife's  sister  wanted  to  go 
to  the  funeral,  but  was  too  poor  to  buy  mourning.     Upon  this  the 
prosecutrix,  out  of  compassion  to  the  prisoner's  sister-in-law,  put  a 
quantity  of  her  own  mourning  clothes  into  a  bag  and  gave  it  to  the 
prisoner,  directing  him  to  take  them  to  his  sister-in-law,  and  to  re- 
turn them  to  her  after  the  funeral.     The  clothes  were  not  returned, 
and  when  she*  asked  for  them  the  prisoner  made  evasive  answers. 
Subsequently  some  of  the  clothes  were  found  to  have  been  pawned, 
but  not  by  the  prisoner.     The  person  pawning  them-  was  a  woman, 
not  identified  by  the  pawnbrokers,  who  gave  the  name  of  the  pris- 
oner's wife.     A  sister-in-law  of  the  prisoner  was  called  to  prove  that 
she  was  at  the  funeral,  but  that  the  clothes  in  question  had  not  been 
given  to  her,  and  that  the  prisoner's  wife  wore  some  of  them  on  that 
occasion.     She  proved  also  that  she  had  another  sister  living,  who 
was  not  called,  but  of  whom  all  she  could  say  waa  that  she  was  not 
in  circumstances  likely  to  require  borrowed  mourning.     After  the 
warrant  had  been  issued  for  the  apprehension  of  the  prisoner,  the 
prosecutrix  had  repeated  private  interviews  with  him. 

Beslet/^  for  the  prosecution,  said  that  he  charged  this  as  a  larceny 
by  a  bailee.  The  clothes  had  been  given  to  the  prisoner  to  give  to 
his  sister-in-law,  which  he  had  not  done. 

The  Judge.  This  is  not  proved.  There  are  two  sisters-in-law, 
and  only  one  is  called.  Non  constat  but  that  the  prisoner  may  have 
given  them  to  the  other  sister-in-law,  and  then  be  would  have  done 
with  them  what  he  was  directed  to  do.  The  burden  of  proof  is 
upon  the  prosecution.  It  must  be  proved  that  the  prisoner  did  not 
execute  his  contract  of  bailment,  and  that  instead  of  so  doing  he  fe- 
loniously converted  the  property  to  his  own  use.  This  has  not  been 
done.     I  must  direct  an  acquittal. 

The  prisoner  was  again  indicted  for  obtaining  the  same  articles  of 
clothing  by  false  pretences. 

The  false  pretence  charged  as  being  that  which  induced  the  pro^ 
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ecutrix  to  give  the  prisoner  the  clothes  was,  in  substance,  a  state- 
ment by  the  prisoner  that  his  deceased  wife's  father  was  dead,  that 
his  sister-in-law  had  no  mourning,  and  was  therefore  unable  to  go  to 
her  father's  funeral. 

The  evidence  was  the  same  as  stated  above. 
Moody  (amicus  curice)  said  that  as  the  prisoner  was  undefended 
he  wished  to  direct  his  Lordship's  attention  to  the  cases  in  which  it 
had  been  decided  that,  if  the  possession  merely,  and  not  the  prop- 
erty, had  been  passed,  or  intended  to  be  passed,  the  charge  of  mis- 
demeanor could  not  be  sustained. 

The  Judge.  Here  the  prosecutrix  had  clearly  parted  with  the 
possession  only  and  designed  no  more.  The  charge  of  false  pre- 
tences could  not  be  sustained. 

Besley^  for  the  prosecution,  submitted  that  it  was  competent  for 
him,  under  this  indictment,  to  show  it  to  have  been  a  larceny. 
The  88th  section  of  the  24  &  25  Vict.  c.  96,  expressly  enacts,  that 
"  if  upon  the  trial  of  any  person  indicted  for  such  misdemeanor  it 
should  be  proved  that  he  obtained  the  property  in  question  in  any 
such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  such  misdemeanor;  and  no 
person  tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards 
prosecuted  for  larceny,  upon  the  same  facts."  Under  this  provision 
it  would  be  a  question  for  the  jury  if  the  possession  was  obtained  by 
a  trick,  and,  if  so,  it  would  be  larceny,  and  thus  the  case  would 
clearly  come  within  the  provision. 

Moody  (amicus  curice).  That  raises  another  objection.  The  pris- 
oner has  been  already  tried  and  acquitted  of  the  larceny  of  the  self- 
same articles  upon  the  same  evidence.  He  could  not  now  be  con- 
victed of  the  offence  of  which  he  has  been  acquitted. 

JBesley.  The  statute  makes  no  such  exception.  The  only  proviso 
is,  that,  if  acquitted  of  the  misdemeanor,  he  shall  not  be  liable  for 
the  larceny.  It  makes  no  provision  for  such  a  case  as  the  present, 
where  he  has  been  tried  for  the  larceny  and  acquitted. 

The  Jtidgb.  The  point  is  new  and  very  important,  for,  if  Mr. 
Besley's  argument  is  right,  the  effect  of  that  statute  will  be  to  de- 
stroy the  great  principle  of  our  law,  that  no  man  shall  be  twice  put 
in  peril  for  the  same  offence.  It  deprives  the  prisoner  of  his  plea  of 
autrefois  acquit.  I  cannot  take  upon  myself  to  set  aside  the  express 
words  of  the  section,  but  I  shall  reserve  the  point  for  the  judges. 
The  question  here  raised  is  most  important.  I  will  leave  the  facts 
to  the  jury,  and  on  their  finding  take  the  opinion  of  the  Court  of 
Criminal  Appeal  on  all  the  points  that  have  been  mooted,  and  I 
thank  Mr.  Moody  for  the  assistance  he  has  rendered  to  the  court. 

The  Judge  to  the  jury.  It  is  distinctly  proved  that  the  clothes 
were  parted  with  to  the  prisoner  by  reason  of  a  statement  that  his 
sister-in-law  was  too  poor  to  buy  mourning,  and  therefore  was  pre- 
Tented  from  attending  her  father's  funeral.  This  statement  roused 
the  compassion  of  the  prosecutrix,  who  thereupon  offered  to  lend  her 
own  clothes  to  the  woman,  and  delivered  them  to  the  prisoner  for 
that  purpose,  with  an  injunction  to  return  them  after  such  use.  It 
is,  therefore,  clearly  shown  that  the  prosecutrix  parted  with  the  pos- 
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session  only  and  not  the  property,  and  it  has  been  decided  that 
where  this  is  the  case  the  offence,  if  any,  is  larceny,  and  that  an  in- 
dictment for  false  pretences  cannot  he  sustained.     Here,  then,  I 
should  haye  withdrawn  the  case  from  your  consideration,  but  for  a 
proyision  of  the  Criminal  Law  Amendment  Act,  that  in  any  trial 
on  a  charge  of  false  pretences,  if  the  offence  proyed  shall  amount  in 
law  to  larceny,  the  prisoner  shall  not  be  therefore  acquitted,  but  may    • 
be  conyicted  as  if  he  had  been  indicted  for  larceny.     It  is  contended 
on  the  part  of  the  prosecution  that  this  is  a  case  coming  directly 
within  the  proyision  of  the  act,  and  that  if  you  are  of  opinion  that 
the  prisoner  obtained  possession  of  the  clothes  by  a  trick,  the  offence 
would  amount  in  law  to  larceny,  and  he  might  be  conyicted  under 
this  indictment.     On  the  other  hand,  it  has  been  suggested  that  as 
the  law  says  that  no  man  shall  be  put  in  peril  twice  for  the  same 
offence,  and  as  the  prisoner  has  been  already  tried  for  larceny  of 
these  yery  clothes  and  acquitted,  it  would  be  a  yiolation  of  a  most 
wholesome  law  if  it  could  be  permitted  that,  under  the  form  of  an 
indictment  for  false  pretences,  he  should  be  tried  again  and  possibly 
conyicted  of  the  larceny.     I  fully  share  in  this  objection,  and  I  haye 
great  doubt  whether  such  a  construction  would  be  put  upon  the 
statute.     But  as  the  language  is  clear  and  express,  and  there  is  no 
prohibition,  as  in  the  contrary  case  of  an  indictment  for  false  pre- 
tences being  first  preferred,  I  cannot  take  upon  myself  to  say  that 
the  statute  does  not  intend  what  it  appears  to  declare,  and,  if  neces- 
sary, I  shall  reserve  the  point  for  the  consideration  of  a  superior 
court.     But  the  question  which  I  now  leaye  to  you,  and  of  which  I 
ask  your  opinion  is,  if  upon  the  eyidence  it  is  proved  to  your  satis- 
faction that  the  prisoner  obtained  the  clothes  by  a  trick  and  not  by 
a  false  pretence ;  if  you  are  of  opinion  that  it  was  a  trick,  and  not 
merely  a  false  pretence,  it  would  amount  to  a  larceny  in  law,  and 
the  prisoner  might  be  convicted.     Therefore,  I  will  endeavor  to  as- 
sist you  in  deciding  this  by  directing  your  attention  to  the  difference 
between  false  pretence  and  larceny  by  a  trick.     I  can  find  no  clear 
defipitions  in  the  books  from  which  I  can  show  you  distinctly  where 
the  two  offences  differ.     The  boundary  line  is  very  fine  indeed,  and 
the  cases  are  not  clear,  and  upon  this  point  also  I  shall  ask  the 
opinion  of  the  judges.     My  own  view  or  it  is  this :  That   a  false 

Eretence  is  a  lie  told  or  acted  to  influence  the  mind  ;  but  obtaining 
y  a  trick,  so  as  to  constitute  larceny,  is  an  imposition  upon  the 
senses.    If  this  is  not  the  distinction,  I  do  not  know  what  it  is.    Ob- 
viously, every  indictable  false  pretence  is  in  one  sense  a  trick  and  a 
fraud,  and  anything  obtained  by  it  is  obtained  by  trickery  and  fraud ; 
and  if  the  contention  of  the  counsel  for  the  prosecution  be  right, 
every  false  pretence  would  amount  to  larceny  m  law,  and  the  mis- 
demeanor might  be  abolished.     My  reading  of  the  statute   is   this : 
That  if  the  alleged  false  pretence  should  turn  out  not  to  be  vrhat  is 
f^tmiliarly  termed  "  a  good  false  pretence,"  by  reason  of  being  some- 
thing more,  that  is  to  say,  if  it  appeared  upon  the  evidence  to  be  a 
larceny  and  not  a  false  pretence  (as  was  often  found  before  the  8tat« 
uto,  when  the  endeavor  was  to  prove  that  the  prisoner  had  committed 
larceny  and  not  merely  a  false  pretence,  and  which,  if  sustained,  pro- 


THE  QU££N  v.  PORTER.  155 

cured  an  aoqnittal)  in  such  case  the  prisoner  should  not  be  acquitted, 
but  might  be  convicted  of  the  larceny.  Was  this,  then,  a  false  pre- 
tence merely,  or  a  trick  ?  If  you  are  of  opinion  that  it  was  a  false 
pretence  merely,  for  the  reason  that  I  have  stated,  you  must  acquit 
the  prisoner.  But  if  it  be  your  opinion  that  it  was  a  trick,  and  that 
it  was  done  with  design  to  obtain  possession  of  the  clothes,  and  with 
intent,  at  the  moment  of  taking  them  into  possession,  to  convert 
them  to  his  own  use  —  that  is,  to  steal  them  —  you  will  say  that  he 
is  guilty.  But  you  must  be^  satisfied  that  he  had  such  intent  in  his 
mind  at  the  time  of  practising  the  trick,  and  at  the  moment  of  re- 
ceiving the  clothes  from  the  prosecutrix ;  for  if  it  arose  subse- 
quently, as  if,  for  instance,  after  having  given  them  to  his  wife  she 
had  pawned  them,  or  otherwise,  he  would  not  be  guilty  of  larceny. 
Shoidd  you  convict  him,  I  shall  reserve  both  the  pomts  I  have  stated 
for  the  consideration  of  the  Court  of  Criminal  Appeal. 

Not  guiUy. 


HOME  CIRCUIT. 

Hertford,  March  8,  1873. 
(Before  Mr.  Justiee  Brett.) 

The  Queen  v.  Porter. 

(12  Ck>x'8  Criminal  Cases,  444.) 

Murder.  —  Mandaughter,  —  Reritting  Lawful  Appreheruion. 

If  a  prisoner,  baring  been  lawfully  apprebended  hj  a  police  constable  on  a  criminal 
duttse,  nses  riolence  to  tbe  constable,  or  to  any  one  lawfnUy  aidine  or  assisting  bim, 
whk£  causes  deatb,  and  does  so  witb  intent  to  inflict  grferons  bodilj  injury,  be  is 
gQihy  of  murder.  And  so,  if  be  does  so  only  witb  intent  to  escape.  But  if  in  tbe 
eonne  of  tbe  struggle  be  accidentally  causes  an  u^jury,  it  would  be  manslaugbter. 

The  prisoner  was  indicted  for  the  murder  of  Joseph  Dowfield,  at 
Abbott's  Langley. 

W.  A.  Clark  was  for  tbe  prosecution. 

WooUet^  for  the  prisoner. 

In  November  last,  the  prisoner  with  another  man  named  Crawley, 
had  been  drinking  at  a  public  house.  The  bar  maid  missed  money 
from  the  till,  and  as  they  were  the  only  men  in  the  room,  suspected 
them,  and  sent  for  her  master,  the  publican.  He  thereupon  charged 
them  on  suspicion  of  stealing  the  money,  and  a  policeman  took  them 
into  custody,  and  handcuffed  them  together.  They  were  quiet  while 
this  was  being  done,  but  as  they  were  about  to  be  taken  off  in  the 
publican's  cart.  Porter,  the  pnsoner,  said  he  would  not  go,  as  the 

fublican  should  not  have  four  or  five  shillings  for  taking  him  to 
[emel  Hempstead  (where  the  police  station  was),  and  that  he  would 
rather  walk.  The  policeman  tried  to  put  him  in  the  cart,  but  he 
resisted,  and  would  not  go  in.  The  other  man,  being  pulled  about 
in  the  struggle,  and  being  hurt  by  the  handcuffs,  began  to  get  ex- 
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cited,  and  they  both  became  violent,  struggling  to  get  away.     The 
policeman  called  upon  the  publican  to  assist  him,  and  they  threw  the 
prisoners  on  the  ground,  and  kept  them  down,  and  sent  for  a  rope  to 
tie  them.     The  policeman,  however,  sent  away  the  rope,  saying  that 
if  the  men  would  go  quietly,  they  should  get  up.     They  got  up,  but 
said  they  would  not  go  in  the  cart,  and  the  policeman  then  called  on 
the  deceased  man  to  aid  and  assist  in  taking  them  away,  which  he 
accordingly  was  about  to  do.     He  clapped  the  men  on  the  shoulders, 
and  told  them  to  m  quietly,  as  it  would  be  a  great  deal  better  for 
them.     Porter  said  angrily  to  him,  "  What  have  you  to  do  with  it  ?  " 
Then  he  or  the  other  man  kicked  him  violently  in  the  abdomen. 
The  man  at  once  fell  backwards.     The  publican,  the  chief  witness 
on  this  point,  admitted  that,  at  the  time  when  he  was  before  the 
magistrates,  he  was  not  certain  which  of  the  men  gave  the  kick,  but 
now  he  swore  it  was  Porter,  and  so  did  the  policeman,  who  also  said 
"  he  kicked  deliberately."     Ultimately  the  men  were  thrown  down, 
again  Porter's  legs  were  tied,  and  the  two  men  were  put  into  the 
cart  together  and  taken  off  to  Hemel  Hempstead.     It  was  not  sup- 
posed at  the  time  that  the  man  had  sustamed  any  injury  from  the 
kick,  but  in  two  or  three  days  he  died,  and  a  post  mortem  examina- 
tion showed  mortification  of  the  bowels  caused  by  the  kick. 

The  defence  was  that  it  was  uncertain  which  of  the  men  inflicted 
the  kick,  and  that  as  it  was  inflicted  in  a  scuffle,  it  was  only  a  case  of 
manslaughter.  No  point  was  made  as  to  the  putting  on  of  the  hand- 
cuffs being  illegal,^  and  except  as  showing  that  it  might  have  irritated 
the  prisoner,  it  was  not  relied  upon ;  and  it  will  be  observed  that  the 
deceased  man  was  no  party  to  it.^ 

Bbett,  J.  (to  the  jury).     The  men  had  been  given  into  custody 
of  a  police  constable,  who  had  legal  authority  to  take  them  into 
custody  and  to  call  upon  others  to  assist  him,  and  they  had  no  right 
to*  resist  him,  and  in  resisting  him  they  were  doing  wliat  was  illegal. 
He  directed  them  distinctly  that  if  the  prisoner  kicked  the  man,  in- 
tending to  inflict  grievous  harm,  and  death  ensued  from  it,  he  was 
guilty  of  murder.     He  directed  them  further  that  if  the  prisoner  in- 
flicted the  kick  in  resistance  of  his  lawful  arrest,  even  although  he 
did  not  intend  to  inflict  grievous  injury,  he  was  equally  guilty  of 
murder.     But  if,  in  the  course  of  the  strx^le,  he  kicked  the  man, 
not  intending  to  kick  him,  then  he  was  only  guilty  of  manslaughter. 
The  questions  for  the  jury,  therefore,  were  whether  the  prisoner  in- 
flicted the  kick  wilfully,  and  intending  to  inflict  grievous  injury,  or 
intending  to  resist  arrest,  or  whether  it  was  only  accidental  in   the 
course  of  the  scuffle.     The  deceased  man  was  entitled  to  the  same 
protection  as  the  police  constable  himself.    If  the  jury  believed  the 
police  constable,  the  prisoner  was  clearly  guilty  of  murder,  for  the 
policeman  swore  that  he  "  kicked  him  deliberately."   If  he  intended 
to  kick  the  man,  it  was  hardly  possible  but  that  he  did  it  intending 
at  all  events  to  resist  arrest.     The  question  really  came  to  this  — 
whether  the  prisoner  really  intended  to  kick  the  man,  for  it  'was 
hardly  possible  that  he  could  have  intended  to  kick  him,  unless   he 
had  one  or  other  of  these  criminal  intents,  and  in  either  case  he  was 

1  France  v.  )VhiU,  1  M.  &  O.  781.  *  Et  vide  pott. 
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guilty  of  murder.  If,  however,  they  thought  that  the  kick  was  ac- 
cidental, in  the  course  of  a  wild  struggle,  then  he  would  be  guilty 
only  of  manslaughter. 

The  jury  found  the  prisoner  guilty  of  manslaughter. 

The  learned  JuDQB,  in  passing  sentence,  observed  the  prisoner 
had  not  resisted  being  handcuffed,  but  being  removed  in  custody, 
and  that  his  resistance  certainly  was  illegal.^ 

Sentence  was  ten  years*  penal  servitude. 


State  v.  Roberts. 

(58  N.  H.  492.    Supreme  Court,  1872.) 

Proof  of  Appointment  of  PMie  Officer,  —  Indictment  upon  Statute,  — Power 

of  Ta3>coUector  to  arrest. 

Proof  that  an  indiyidtuil  has  acted  notorionslj  as  a  public  officer  is,  primd  facie,  evidence 
of  his  official  chsLneter,  without  producing  his  commission  or  appointment. 

Under  a  statute  that  provides  that  "  if  anj  person  shall  wilfnllv  oostruct  or  assault  any 
officer  or  person,  duly  authorized,  in  the  discharge  of  any  duty  of  his  office,  &c.,  he 
shaU  be  punished,"  Sic,,  an  indictment  is  sufficient  which  charges  that  the  defendant 
upon  one  A  B,  then  and  there  being  a  collector  of  taxes  and  in  the  due  discharge  of 
the  duties  of  his  office,  to  wit,  &c.,  did  make  an  assault,  and  him  the  said  A  3,  so 
being  in  the  discharge  of  the  duties  of  his  said  office,  then  and  there  did  wilfully  ob- 
struct. Sue,  without  alleging  that  the  said  AB  was  duly  ''authorized"  and  in  the 
discharge  of  his  duty. 

A  statute  authorized  the  tax-collector  to  arrest  the  body  of  the  delinquent  tax-payer 
for  want  of  goods  or  chattels  whereon  to  make  distress.  The  tax-payer  poiuted  out 
cattle  in  a  Mm-yard,  saying,  **  There  are  the  oxen,  cows,  steers,  &c.,  take  what  you 
will;"  but  declined  upon  re<|uest  to  turn  them  out  of  the  barn-yard  for  the  collector. 
Heid,  that  the  collector  was  justified  in  arresting  him. 

IfnDiCTMENT,  charging  that  the  defendant,  Moses  Roberts,  on 
January  9,  1872,  "  with  force  and  arms  upon  one  Warren  W. 
Holmes,  then  and  there  being  collector  of  taxes  for  said  town  of 
Jefferson,  and  in  the  due  discharge  of  the  duties  of  his  said  office,  to 
wit,  in  the  service  of  a  certain  warrant  for  the  collection  of  taxes 
theretofore  issued  and  directed  to  said  Holmes  by  the  selectmen  of 
said  town  of  Jefferson,  then  and  there  did  make  an  assault,  and  him 
the  said  Holmes,  so  being  in  the  due  discharge  of  the  duties  of  his 
siud  office,  then  and  there  did  wilfully  obstruct,  oppose,  and  hinder, 
and  then  and  there  did  beat,  bruise,  wound,  and  ill-treat,  and  other 
'wrongs,  &c.,  contrary  to  the  form  of  the  statute,"  &c. 

To  show  that  said  Holmes  had  l^al  authority  to  arrest  the  de- 
fendant for  non-payment  of  his  tax,  the  State  was  permitted  to 
prove  by  said  Holmes  that  he  acted  as  collector  of  the  taxes  for 
the  year ;  and  the  court  ruled  that  it  was  sufficient,  primd  facie^  to 
show  that  he  was  an  officer  de  facto^  without  producing  the  record 
of  his  appointment  or  election;  and  the  defendant  excepted.  To 
show  that  Holmes  was  not  duly  qualified  as  collector,  the  respondent 

^  The  point,  therefore,  did   not  arise:    sisted  being  unnecessarily  handcuffed  or 
'  at  would  have  been  the  case  if  the  pris-    tied,  or  any  other  infliction  of  unnecessary 
r,  submitting  quietly  to  arrest,  had  re-    violence  or  ignominy.   Keportep. 
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offered  the  record  of  his  appointment  by  the  selectmen,  dated  April 
29, 1871,  and  objected  that  there  was  no  evidence  that  Holmes  had 
taken  the  oath  of  office ;  and  all  that  appeared  of  r«HX)rd  or  otherwise 
was  this,  at  the  bottom  of  the  appointment,  namely :  ^^  Personally 
appeared  W.  W.  Holmes,  and  swore  to  the  above  affidavit. 

C.  L.  Plaistbd,  JtAstice  of  the  Peace.^* 

The  court  overruled  the  objection,  and  the  defendant  excepted. 

It  appeared  that,  long  before  said  January  9,  said  Holmes  had 
given  the  defendant  due  notice  of  his  tax,  and  he  refused  to  pay. 
On  said  January  9,  said  Holmes,  having  a  tax-list  and  warrant  for 
the  year  1871,  all  in  due  form,  went  to  the  defendant's  house  and 
demanded  of  him  his  unpaid  tax,  amounting  to  $46.59,  which  the 
defendant  declined  to  pay.  They  were  standing,  at  the  time,  in  the 
highway  near  the  defendant's  barn-yard,  in  which  were  some  twenty 
head  of  cattle,  consisting  of  oxen,  cows,  and  young  stock.  As  to 
what  then  occurred,  the  defendant  testified  as  follows :  — 

"  He  [Holmes]  said,  —  *  Have  you  got  any  property  ? '     Says  I, 
*  Yes,  sir.'     Says  he,  '  Where  is  it  ?  '     I  said,  *  Right  there  in  the 
yard  —  go  and  take  just  what  you  like  of  it.'     We  went  alon^ 
towards  the  stable.     He  said,  *  Will  you  turn  it  out  into  the  road  ? 
I  told  him,  ^  No ;  I  have  turned  it  out  all  I  can :  there  are  oxen, 
cows,  steers,  &c.  — take  what  you  will.'     He  said,  *  Unless  you  turn 
it  out  I  shall  have  to  arrest  your  body ; ' "  and  directly  afterwards 
Holmes  touched  him  on  the  shoulder,  and  said  that  he  arrested  him. 
The  evidence  for  the  State,  as  well  as  the  testimony  of  the  respond- 
ent himself,  tended  strongly  to  show  that  he  afterwards  obstructed 
and  prevented  said  Holmes  from  completing  the  arrest  and  carry- 
ing him  away  to  jail.     The  court  ruled  that,  upon  the  testinoLony  of 
the  defendant,  he  was  not  justified  in  resisting  or  obstructing  said 
Holmes  in  making  the  arrest ;  and  the  defendant  excepted. 

The  court  then  inquired  of  counsel  for  the  defendant  if  there  was 
any  question  upon  wnich  they  desired  to  go  to  the  jury,  and  they 
replied  that  there  was  not.  Thereupon  a  verdict  of  guilty  was 
entered,  by  general  consent,  for  the  purpose  of  having  the  questions 
of  law  thus  raised  settled  by  the  whole  court. 

The  defendant  moved  in  arrest  of  judgment*;  and  the  questions 
thereon  arising  were  reserved. 

Fletcher  ^  Heywood^  for  the  respondent. 

Ray^  solicitor,  ^  Drew^  for  the  State. 

FoSTEB,  J.  The  first  exception  of  the  defendant  is  to  the  ruling 
of  the  court  that  it  was  sufficient,  primdfacie^  to  show  that  Holmes 
was  an  officer  defacto^  without  producing  the  record  of  his  appoint- 
ment or  election. 

But  it  is  said  by  Prof.  Greenleaf — 1  Greenl.  Ev.  sec.  83  —  that 
"  proof  that  an  individual  has  acted  notoriously  as  a  public  oflBoer 
is^  primd  facie^  evidence  of  his  official  character,  without  producing 
his  commission  or  appointment."  And  again  :  "  It  is  not,  in  gen- 
eral, necessary  to  prove  the  written  appointments  of  public  officers. 
All  who  are  proved  to  have  acted  as  such  are  presumed  to  have  been 
duly  appointed  to  the  office,  until  the  contrary  appears ;  and  it  is 
not  material  how  the  question  arises,  whether  in  a  civil  or  Griminal 
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case,  nor  whether  the  officer  is  or  is  not  a  party  to  the  record." 
Sec.  92.  This  proposition  is  indorsed  and  approved  by  Bishop,  in 
his  work  on  Criminal  Procedure,  vol  2,  sec.  783 ;  see,  also,  sec. 
828. 

The  reason  of  the  doctrine  is  said  to  be  founded  mainly  in  public 
convenience. 

The  rule  is  of  long  standing.  In  Berryman  v.  Wiie  (4  Term, 
366,  A.  D.  1791),  BuHer,  J.,  said,  that  ^^  in  the  case  of  all  peace 
officers,  justices  of  the  peace,  constables,  &c.,  it  was  sufficient  to 
prove  that  they  acted  in  those  characters,  without  producing  their 
appointments,  and  that,  even,  in  the  case  of  murder. 

"  In  actions  brought  by  attorneys  for  their  fees,  the  proof  now 
insisted  on  has  never  been  required.  Neither  in  actions  for  tithes  is 
it  necessary  for  the  incumbent  to  prove  presentation,  institution,  and 
induction  ;  proof  that  he  received  the  tithes  and  acted  as  the  incum- 
bent is  sufficient.'* 

And  the  rule  is  firmly  settled  and  established,  beyond  all  question, 
by  the  highest  tribunals  in  this  country.  Bonkendorff  v.  Taylor^  4 
Pet.  349  ;  Latorence  v.  Sherman^  2  McLean,  488  ;  U,  S.  v.  BacheU 
der,  2  Gall.  16 ;  Vaecari  v.  Maxwell,  8  Bl.  C.  C.  869 ;  Cabot  v. 
Givetij  45  Me.  144. 

In  Tucker  v.  Aiken  (7  N.  H.  113),  Parker,  J.,  declaring  the 
g^ieral  principle  that  the  acts  of  an  officer  de  facto  are  valid,  so  far 
as  the  public  or  the  rights  of  third  persons  are  concerned,  and  that 
the  title  of  such  an  officer  cannot  be  inquired  into  in  any  proceeding 
to  which  he  is  not  a  party,  applied  it  to  the  case  of  a  collector  of 
taxes.  See  Pierce  v.  Richardson  (37  N.  H.  307)  ;  and  other  cases 
in  our  own  reports,  collected  in  Morrison's  Digest,  p.  499. 

The  rule  is  an  exception  to  the  requirement  of  the  best  evidence 
the  nature  of  the  case  is  susceptible  of,  adopted,  for  practical  pur- 
poses, in  the  administration  of  justice.  Minor  v.  Tillotson,  7  Pet. 
100. 

In  practice,  it  is  not  likely  to  work  any  serious  mischief,  nor  to  be 
abased  ;  since  ^^  a  suit  agamst  a  person  claiming  to  act  as  a  public 
officer,  for  any  act  affecting  the  person  or  property  of  another,  will 
compel  him  to  show  himself  legally  entitled  to  act,  or  he  must  be 
held  answerable  for  such  acts,  done  under  color  of  an  office  to  which 
he  had  not  a  valid  title."     Thicker  v.  Aiken,  before  cited. 

This  objection  is  overruled. 

The  respondent  also  moved  in  arrest  of  judgment  for  insufficiency 
in  the  allegations  of  the  indictment,  in  this,  that  the  indictment  does 
not  allege  that  the  collector  was  ^^  duly  authorized,"  and  in  the  dis- 
charge of  his  duty. 

Indictments  upon  statutes  need  not  recite  the  exact  words  of  the 
statute.  It  is,  as  a  general  rule,  sufficient  to  charge  the  respondent 
with  acts  coming  fuUy  within  the  statutory  description,  in  the  sub- 
stantial words  of  the  statute,  —  so  many  of  the  substantial  words 
being  employed  as  shall  enable  the  court  to  see  on  what  statute  the 
indictment  is  framed.     1  Bish.  Grim.  Procedure,  sees.  359  and  360. 

A  prettr^  close  adherence  to  the  terms  of  the  statute  seems  to  have 
been  required  in  this  State ;  and,  although  it  has  not  been  required 
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that  the  exact  language  of  the  statute  should  be  adopted,  it  is  said 
that  where  the  words  of  the  statute  are  descriptive  of  the  offence, 
the  indictment  must  follow,  substantially  at  least,  the  language  of 
the  statute,  and  expressly  charge  the  respondent  with  the  commission 
of  the  offence,  in  the  words  of  the  statute,  or  their  equivalents.  State 
V.  Abbott,  31  N.  H.  434 ;  State  v.  Gove,  34  N.  H.  610 ;  State  v. 
Bmt,  35  N.  H.  438. 

The  statute  provides  that  if  any  person  shall  wilfully  obstruct  or 
assault  any  officer  or  person,  duly  authorized,  in  the  dischai^  of 
any  duty  of  his  office,  &c.,  he  shall  be  punished,  &c.  Gen.  Stats, 
ch.  259,  sec.  8. 

The  indictment  charges  that  the  respondent,  with  force  and  arms 
uf  on  one  Warren  W.  Holmes,  then  and  there  being  a  collector  of 
taxes  for  said  town  of  Jefferson,  and  in  the  due  discharge  of  the 
duties  of  his  said  office,  to  wit,  in  the  service  of  a  certain  warrant 
for  the  collection  of  taxes  theretofore  issued  and  directed  to  said 
Holmes  by  the  selectmen  of  said  Jefferson,  then  and  there  did  make 
an  assault,  and  him,  the  said  Holmes,  so  being  in  the  dischai^e  of 
the  duties  of  his  said  office,  then  and  there  did  wilfully  obstruct, 
oppose,  and  hinder,  and  then  and  there  did  beat,  &c. 

This  indictment  expressly  charges  the  respondent  with  the  com- 
mission of  an  offence,  in  the  equivalent  words  of  the  statute. 

The  requirement  of  the  statute  is,  that  the  person  assaulted  must 
be  "  any  officer,  or  person  duly  authorized."  The  indictment  charges 
that  Holmes  was  a  collector  of  taxes  for  said  town  of  Jefferson.  A 
collector  of  taxes  is  an  officer,  —  a  town  officer,  —  expressly  desig- 
nated as  such  by  sec.  7,  ch.  37,  Gen.  Stats.,  providing  for  the  elec- 
tion of  such  an  officer. 

It  is  not  alleged,  in  terms,  that  he  was  duly  authorized ;  but  we 
have  already  decided  that  it  is  not  essential  to  prove  his  commission 
or  appointment, — proof  that. he  has  acted  notoriously  as  a  public 
officer  being  primd  facie  evidence  of  his  official  character. 

The  statute  makes  it  an  offence  to  assault  or  obstruct  an  officer,  or 
person  duly  authorized ;  and  the  indictment,  adopting  the  alterna- 
tive presented  by  the  terms  of  the  statutes,  describes  Holmes  as  an 
officer,  without  the  superfluous  allegation  that  he  was  also  a  ^^  person 
duly  authorized,"  —  following  precisely  the  su^estion  of  Gilchrist, 
J.,  in  State  v.  Copp,  15  N.  H.  212,  p.  216. 

The  statute  requires  that  the  officer  shall  be  "  in  the  discharge  of 
any  duty  of  his  office ; "  and  the  indictment  alleges  that  Hmmes 
was  "  in  the  due  discharge  of  the  duties  of  his  said  office,"  -which 
terms  are  certainly  equivalent  to  those  of  the  statute. 

The  statute  requires  that  the  obstruction  or  assault  shall  be  toilful. 
The  indictment  charges  that  the  respondent  did  wilfvMy  obatrtictj 
oppose,  and  hinder. 

The  indictment  in  State  v.  Beasom  (40  N.  H.  §67)  was  founded 
upon  ch.  217,  sec.  5,  Comp.  Stats.,  in  which  the  term  "  lawful  pro- 
cess "  is  used  with  reference  to  the  warrant  or  order,  in  the  service  of 
which  it  is  contemplated  the  officer  may  be  assaulted  or  obstructed. 

And  the  court  held  that  the  indictment  must  show,  with  suflScient 
certainty,  that  the  process  was  lawful,  that  being  expressly  made 
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essential,  by  the  statute,  to  constitute  the  offence  ;  that  the  indict- 
ment must  state  the  process  to  be  legal,  or  so  describe  it  that  it  shall 
appear  to  be  so. 

The  statute  upon  which  the  indictment  before  us  is  founded  does 
not  use  the  term  "  legal  process,"  nor  any  equivalent  of  such  term ; 
and,  although  a  conviction  could  not  be  had,  or  sustained  if  pro- 
cured, without  proof  of  legal  process,  yet  the  language  of  the  stat- 
ute is  not  such  as  to  require  those  terms  to  be  used  in  the  indict- 
ment. 

In  an  indictment  for  resisting  an  officer,  it  must  be  distinctly 
charged  that  the  person  resisted  was  an  officer,  and  was  opposed 
while  acting  in  such  capacity,  both  of  which  facts  must  be  proved 
at  the  trial.  It  is  not  necessary  to  set  out  in  the  indictment,  in  hcec 
verba^  the  process  under  which  he  was  acting.  McQuoid  v.  Hie 
People,  3  Gil.  (III.)  76 ;  State  v.  Copp,  15  N.  H.  212. 

In  Slicker  v.  The  State  (13  Ark.  397),  it  is  said  :  "  It  is  not  neces- 
sary to  set  out  the  process  so  as  to  show  it  to  be  valid,  since,  on  the 
trial,  the  State  could  not  introduce  an  invalid  process  in  evidence ; 
but  it  is  sufficient  so  to  describe  the  process  as  to  identify  it,  and 
advise  the  defendant  of  what  he  is  called  on  to  answer." 

In  the  present  case,  the  indictment  goes  to  that  extent,  and  al- 
leges not  only  that  Holmes  was  acting  in  the  due  discharge  of  the 
duties  of  his  office,  but  specifies  the  particular  duty  and  service  he 
was  performing,  namely,  the  '*  service  of  a  certain  warrant  for  the 
collection  of  taxes  theretofore  issued  and  directed  to  said  Holmes  by 
the  selectmen  of  said  town  of  Jefferson." 

For  the  purposes  of  this  case,  and  as  to  this  respondent,  this  alle- 
gation is  abundantly  sustained  by  proof  that  he  held  for  service  and 
was  attempting  to  execute  a  warrant,  not  deficient  in  the  general 
frame  of  it,  and  issuing  in  the  ordinary  manner  from  the  selectmen. 

Whether  the  proceedings,  upon  which  the  assessment  of  the  tax 
was  founded,  were  regular  or  otherwise  ;  whether  the  tax  was  a 
legal  tax  or  not ;  and  whether  the  warrant  was  defective,  in  point 
of  law,  in  some  particulars  of  which  the  respondent  in  some  form 
might  take  advantage,  he  will  not  be  justified  in  resisting  the  offi- 
cer, who  is  required  by  law,  at  his  own  peril,  to  pay  obedience  to 
the  process.  See  Foster's  Crown  Law,  311 ;  1  Hale  P.  C.  457  ;  1 
Arch.  Cr.  P.  L.  290 ;  1  East  P.  C.  310.  This  view  receives  con- 
firmation from  a  provision  of  the  statute  that  "  no  person,  to  whom 
any  list  of  taxes  shall  be  committed  for  collection,  snail  be  liable  to 
any  suit  by  reason  of  any  irregularity  or  illegality  of  the  proceed- 
ings of  the  town  or  of  the  selectmen,  nor  for  any  cause  whatever 
except  his  own  official  misconduct."     Gen.  Stats,  ch.  54,  sec.  16. 

A  reasonable  protection  should  be  afforded  by  the  law  to  all  such 
ofiBcers,  whose  duties  are  purely  administrative.  "  Their  duties,  at 
best,  are  sufficiently  embarrassing  and  responsible."  Webber  v.  (?ay, 
24  Wend.  485  ;  Kelley  v.  Noyes,  43  N.  H.  210.  Upon  the  whole, 
we  are  of  opinion  that  the  motion  in  arrest  of  judgment  should  not 
prevail. 

But  the  respondent  contends  that  he  was  justified  in  resisting  the 
officer,  upon  the  ground  that,  having  exhibited  to  him  sufficient 
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property  to  satisfy  the  warrant,  the  officer  was  bound  to  take  the 
property  instead  of  arresting  the  body  of  the  respondent. 

Upon  this  point,  we  are  entirely  clear  that  the  defence  set  up  by 
the  respondent's  own  testimony  affords  him  no  justification. 

The  statute  authorizes  the  collector  to  arrest  the  body  of  the  de- 
linquent tax-payer  "  for  want  of  goods  or  chattels  whereon  to  make 
distress.''     Gen.  Stats,  ch.  54,  sec.  8. 

A  fair  construction  of  this  statute  does  not  require  him  to  search 
for  property,  or  to  incur  labor,  expense,  or  risk  in  taking  it.  It  only 
requires  him  to  take  such  property  as  shall  be  specifically  produced 
and  tendered,  together  with  indemnity,  if  required. 

The  policy  of  the  law  is  to  favor  and  aid,  not  to  embarrass,  its 
officers  in  the  discharge  of  their  responsible  duties  in  the  collection 
oi  the  revenues  of  the  State,  and  statutes  will  be  construed  liberally 
for  the  sake  of  their  protection. 

Section  1  of  chapter  54,  General  Statutes,  provides  that  "  every 
collector,  in  the  collection  of  taxes  committed  to  him  to  collect,  and 
in  the  service  of  his  warrant,  shall  have  the  powers  vested  in  con- 
stables in  the  service  of  civil  process.'.' 

This  statute  provision  accords  with  the  view  of  the  collector's  offi- 
cial powers  and  position  taken  by  the  court  in  Exrisley  v.  Hall  (9  N. 
H.  190,  194),  where  it  is  said,  "  Writs  of  me^ne  process  are  substan- 
tially like  the  authority  to  collectors.     The  sheriff  is  required  to 
attach  the  goods  or  estate  of  the  debtor,  and,  for  want  thereof,  to 
take  his  body.     Yet,  from  the  earliest  times,  it  is  believed  to  have 
been  the  received  opinion  that  the  sheriff  has  the  election  to  take 
the  goods  or  the  body  in  the  first  instance,  and  is  not  bound  to 
search  for  goods  at  all.    Indeed,  if  goods  are  attached  on  the  original 
writ,  it  seems  to  have  been  understood  that  the  creditor  might,  at 
his  pleasure,  abandon  the  attachment  and  levy  upon  the    body. 
How  it  might  be  in  such  case,  if  property  were  actually  tendered, 
with  indemnity  as  to  the  ownership,  need  not  now  be  considered. 
Nothing  short  of  this  can  exonerate  the  debtor  from  arrest.     The 
analogy  from  the  case  of  a  creditor  or  sheriff  to  that  of  the  collector 
is  very  strong ;  and  we  perceive  no  distinction  between   the  two 
cases." 

The  respondent,  however,  contends  that  the  collector  had  no  right 
to  arrest  him,  because  he  pointed  out  property  in  the  barn-yard,  and 
told  him  to  go  and  take  what  he  pleased  of  it,  at  the  same  time  re- 
fusing, at  the  officer's  request,  to  turn  any  of  the  cattle  out  into  the 
road. 

The  acts  and  declarations  of  the  respondent  amounted  to  no  such 
production  and  tender  of  specific  property  as  would  impose  upon  the 
collector  any  obligation  to  take  it ;  on  the  contrary,  he  declined  to 
do  any  act  whatever,  by  way  of  producing  or  tendering  it. 

He  said,  "  There  are  the  oxen,  cows,  steers,  &c.  —  take  ^srhat  you 
will ; "  but  this  declaration  in  no  respect  changed  the  position  of  tlie 
parties.  It  was  but  a  statement  of  tne  collector's  right,  independent 
of  it,  to  go  into  the  barn-yard  and  select  property  without  tne  own- 
er's permission. 

Suppose  the  cattle  had  been  in  an  open  pasture:  must  the  col- 
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lector  have  incurred  the  trouble  and  annoyance  of  pursuing  and 
securing  them  ?  We  think  not,  nor  do  we  think  he  was  required  to 
take  the  possible  risk  of  injury  to  himself  or  to  any  of  the  animals 
in  the  yard,  in  his  efforts  to  select  and  separate  certain. of  them  from 
the  rest. 

It  was  the  duty  of  the  respondent,  at  least  upon  request,  to  sepa- 
rate the  animal  or  animals  he  designed  to  have  ^ken  from  the  drove, 
and  produce  and  tender  them,  by  themselves,  to  the  collector ;  and 
in  default  of  his  doing  so,  or  tendering  any  other  property,  the  col* 
lector  had  the  right  to  arrest  him. 

With  these  views,  our  decision  is  that  there  must  be 

Judgment  on  the  verdict. 


State  v9.  Cassady. 

(52  N.  H.  500.     Supreme  Court,  1872.) 
JkdictmerU  under  Statute,  —  Pleading  Provisos. 

Under  a  statute  which  provides  that  '*  if  anj  person  shall  wilfully  assault  or  obstruct  an 
oAcer,  or  other  person  dul^  authorised,  in  the  service  of  anj  criminal  process,  for  any 
offence  punishable  bj  imprisonment  for  more  than  one  year  ....  he  shall  be  impris- 
oned," It  is  not  necessary  that  the  indictment  should  allege  that  the  officer  who  served 
a  warrant  was  duly  and  legally  appointed ;  or  that  he  was  duly  and  legally  qu^ified 
and  authorized  to  serve  it ;  or  that  the  warrant  was  "  a  lawful  process ;  or  that  the 
complaint  upon  which  the  warrant  was  issued  was  signed,  or  addressed  to  the  justice 
who  issued  it,  or  to  any  other  magistrate ;  or  that  the  warrant  was  under  the  seal  of 
the  justice  who  issued  it. 

FioriaoB  and  exceptions  contained  in  clauses  distinct  from  the  enacting  clause  need  not 
be  negatived  in  pleading. 

Indictment,  charging  that  Jane  Cassady,  the  defendant,  "  with 
force  and  arms  upon  one  Samuel  H.  Legro,  then  and  there  being 
sheriff  of  the  said  county  of  Coos,  and  then  and  there  being  in  the 
due  and  hiwful  execution  of  his  said  office,  in  the  service  of  a  war- 
rant issued  by  Irving  W.  Drew,  a  justice  of  the  peace  for  said  county 
of  Coos,  against  Frank  Cassady  and  Jane  Cassady,  in  a  criminal 
case,  founded  upon  a  complaint  under  0£lth,  duly  esdiibited  to  said 
justice,  against  said  Frank  and  Jane,  for  the  crime  of  forcibly  seizing 
and  confining,  without  lawful  authority,  one  William  P.  Cassady,  a 
child  two  years  of  age,  did  make  an  assault,  and  him,  the  said  Le- 
gro, then  and  there  did  beat,  bruise,  and  ill-treat,  and  in  the  due 
and  lawful  execution  of  his  said  office,  in  the  service  of  said  warrant, 
then  and  there  did  wilfully  obstruct,  oppose,  and  hinder,  and  other 
wrongs  to  the  said  Legro  then  and  there  did,  contrary,"  &c. 

After  the  Staters  evidence  was  closed,  the  defendant's  counsel 
moved  to  quash  the  indictment,  for  the  following  reasons:  1.  The 
indictment  does  not  allege  that  the  officer,  who  served  the  process 
therein  named,  was  duly  and  legally  appointed,  and  duly  and  l^ally 
qualified  and  authorized  to  serve  the  same.  2.  The  indictment  does 
not  allege  that  the  process  therein  named  was  a  lawful  process,  ov 
state  sufficient  to  show  that  it  was  a  lawful  process.  3.  It  does  not 
show  that  the  complaint,  upon  which  the  process  therein  named  was 
lasned,  was  signed  at  all,  or  addresssed  to  the  justice  who  issued  the 
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same,  or  to  any  other  magistrate ;  or  that  the  warrant  was  under 
the  seal  of  the  justice  who  issued  it.  The  court  overruled  the  mo- 
tion, and  the  defendant  excepted.  The  jury  returned  a  verdict  of 
guilty ;  and  the  defendant  moved  in  arrest  of  judgment,  and  the 
questions  thereon  arising  were  reserved. 

J.  Benton  ^  Crawford^  for  the  respondent. 

Ray^  solicitor,  ^  Drew^  for  the  State. 

Foster,  J.  The  indictment  is  founded  on  sec.  6  of  ch.  259,  Gen. 
Stats.,  which  provides  that  ^^  if  any  person  shaU  wilfully  assault  or 
obstruct  an  officer,  or  ether  person  diuy  authorized,  in  the  service  of 
any  criminal  process,  for  any  offence  punishable  by  imprisonment 
for  more  than  one  year,  ....  he  shall  be  imprisoned,"  &c. 

The  indictment  charges  that  the  respondent  made  an  assault  upon 
Legro,  then  and  there  being  sheriff  of  the  county,  and  then  and 
there  being  in  the  due  and  lawful  execution  of  his  said  office,  in  the 
service  of  a  warrant  issued  by  Irvii^  W.  Drew,  a  justice  of  the 
peace  for  said  county,  a^inst  Frank  Cassady  and  Jane  Cassady,  in 
a  criminal  case  founded  upon  a  complaint  under  oath,  duly  ex- 
hibited to  said  justice,  against  said  Frank  and  Jane,  for  the  crime 
of  forcibly  seizing  and  confining,  without  lawful  authority,  one  Wil- 
liam P.  Cassady,  a  child  two  years  of  age,  and  did  wilfully  obstruct, 
oppose,  and  hinder  said  Legro,  &c. 

The  respondent  assigns  three  reasons  in  support  of  her  motion  in 
arrest  of  judgment :  — 

1.  "  The  indictment  does  not  allege  that  the  officer  who  served 
the  process  therein  named  was  duly  and  legally  appointed,  and  duly 
and  legallv  qualified  and  authorized  to  serve  the  same." 

The  indictment  charges  an  assault  upon  Samuel  H.  Legro,  then 
and  there  being  sheriff  of  the  county  of  Coos.  The  assault  is  upon  a 
sheriff.  It  was  not  necessary  to  allege  that  he  was  duly  and  legally 
appointed,  or  that  he  was  duly  and  legally  qualified. 

This  is  expressly  decided  in  State  v.  Oopp  (15  N.  H.  216),  where 
it  is  also  said,  by  Gilchrist,  J.,  —  "  In  3  Ch.  Cr.  Law  832  (596), 
there  is  a  precedent  of  an  indictment  for  assaulting  a  constable  in 
the  execution  of  his  office,  and  he  is  described  as  '  then  being  one  of 
the  constables  of,  &c.,  and  in  the  due  execution  of  his  office  then  and 
there  being.'  This  is  a  sufficient  allegation  that  he  was  a  constable, 
and  it  would  be  proved  by  evidence  that  he  acted  as  such/'  See, 
also  1  Greenl.  Ev.  sees.  83  and  92 ;  2  Bish.  Crim.  Procedure,  sees. 
788  and  828  ;  State  v.  Hooker  (17  Vt,  668) ;  Tucker  v.  Aiken  (J  IS. 
H.  113)  ;  Pierce  v.  Richardson  (37  N.  H.  307)  ;  State  v.  Roberts 
(62  N.  H.  492,  ante  157),  and  authorities  there  cited. 

As  it  was  not  necessary  for  the  indictment  to  allege  that  the  sheriff 
was  duly  and  legally  appointed,  or  that  he  was  duly  and  legally  qual- 
ified, so,  also,  it  was  not  necessary  that  it  should  allege  that  he  was 
authorized  to  serve  the  process. 

A  party  must  recover,  if  at  all,  secundum  allegata  et  probata  ;  but 
the  statute  makes  it  an  offence  to  obstruct  '*  an  officer,  or  otJier  person 
duly  authorized,  in  the  service  of  any  criminal  process,"  &e.,  and  the 
requirement  of  the  statute  is  satisfied  by  the  adoption,  in  the  indict- 
ment, of  the  alternative  presented  by  the  terms  of  ^the  statutes*     If 
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Legro  was  an  officer,  it  was  unnecessary  to  allege  that  he  was  an  officer 
"  or  other  person."  If  it  were  certain  that  he  sustained  one  character, 
it  would  be  ridiculous  to  allege,  in  pleading,  that  he  sustained  that 
character,  or  another. 

The  words  "  or  other  persons  duly  authorized  "  are  superfluous, 
and  being  rejected,  the  statute  would  read, —  "  K  any  person  shall 
wilfully  assault  or  obstruct  any  officer,  in  the  service  of  any  criminal 
process."  With  this  provision  of  the  statute  the  indictment  precisely 
corresponds. 

But  upon  other  considerations  we  are  of  opinion  that  the  indict- 
ment is  sufficient  in  this  particular.  Granting  that  it  be  necessary 
to  prove,  and,  therefore,  to  allege,  that  the  officer  was  authorized  to 
serve  the  process,  we  think  this  fact  is  sufficiently  declared  in 
the  indictment.  Legro  is  not  only  described  as  sherifit  of  the  county 
(which,  we  have  seen,  is  a  sufficient  allegation  of  his  appointment 
and  qualification  as  sheriff),  but  it  is  said  that  he  was  in  the  due  and 
lawful  execution  of  his  said  office,  in  the  service  of  criminal  process, 
the  nature  and  character  of  which  are  described  in  such  terms  as  to 
indicate  clearly  the  statute  upon  which  the  process  was  founded 
which  Legro  was  serving. 

This  is  not  like  the  case  of  Rex  v.  Osmer^  5  East,  304.  There, 
an  indictment  for  an  assault,  false  imprisonment,  and  rescue,  stated 
that  the  judges  of  the  court  of  record,  of  the  town  and  county,  &c., 
of  P.,  issued  their  writ,  directed  to  T.  B.,  one  of  the  sergeants-at- 
mace  of  the  said  town  and  county,  to  arrest  W.,^by  virtue  of  which 
T.  B.  was  proceeding  to  arrest  W.  within  the  jurisdiction  of  the 
said  court ;  but  that  the  defendant  assaulted  T.  B.  in  the  due  execu- 
tion of  his  office,  and  prevented  the  arrest.  The  court  held  that  it 
was  bad,  as  it  did  not  appear  that  T.  B.  was  an  officer  of  the  court, 
— a  sergeant-at-mace,  ex  vi  termini^  meaning  no  more  than  a  person 
who  carries  a  mace  for  some  one  or  other. 

Lord  Ellenborough,  C.  J.,  said :  "  Process  ought  always  to  be 
directed  to  a  proper  known  officer ;  otherwise,  if  it  may  be  di- 
r^ted  to  any  stranger,  it  might  be  resisted  for  want  of  knowledge 
that  the  parfy  is  an  officer  of  the  court." 

Nor  is  this  like  the  case  of  State  v.  Beasom  (40  N.  H.  367),  or 
State  V.  Flagg  (50  N.  H.  321),  in  both  of  which  an  allegation,  that 
the  officer  was  engaged  in  the  due  and  lawful  execution  of  his  office, 
was  said  not  to  be  a  sufficient  substitute  or  equivalent  allegation  for 
the  words  ^'  lawful  process,"  in  the  statutes  upon  which  the  indict- 
ments in  those  cases  were  founded. 

Li  those  cases  it  was  essential,  in  order  to  meet  the  substantive 
offence  described  by  the  statute,  either  to  adopt  the  language  of  the 
statute  by  the  use  of  the  terms  "  lawful  process,"  or  else  to  show 
with  certainty  that  the  process  was  lawful,  by  setting  it  out  in  terms 
or  in  such  manner  that  the  court  could  see  that  none  of  the  essen- 
tials to  a  lawful  process  were  wanting. 

In  those  cases,  we  apprehend,  it  would  not  have  been  deemed 
necessary  to  set  out  the  process  in  other  than  general  terms,  suffi- 
cient to  identify  it,  if  tne  term  "  lawful  process "  had  been  em- 
ployed. 
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The  general  rale  is,  that  indictments  upon  statutes  must  state  all 
the  circumstances  which  constitute  the  definition  of  the  ofiEence  in 
the  act,  so  as  to  bring  the  defendant  precisely  within  it.  1  Ch.  Cr. 
Law,  232,  281.  The  omission  of  any  fact  necessary  to  constitute 
the  offence  will  be  fatal.     Wharton  Cr.  Law,  185. 

But  in  the  case  before  us,  the  statute  definition  of  the  officer's 
warrant  is  not  "  lawful  process,"  but  "  criminal  process  ; "  and  it  is 
BO  designated  in  the  indictment. 

It  being  unnecessary,  therefore,  to  allege  (whatever  may  have 
been  the  requirement  as  to  proof  on  trial)  that  the  process  was  law- 
ful, but  only  that  it  was  criminal,  the  remaining  definition  of  the 
offence  is  supplied  by  such  a  description  of  the  "  criminal  offence  " 
as  shall  show  what  the  offence  was,  and  that  it  was  an  ^^  offence 
punishable  by  imprisonment  for  more  than  one  year." 

In  an  indictment  for  an  offence  created  by  statute,  it  is  said  to  be 
sufficient  to  describe  the  offence  in  the  words  of  the  statute.  Whar- 
ton Cr.  Law  (3d  ed.)  185,  189. 

If  we  were  to  accept  this  proposition  unqualifiedly,  it  would  seem 
to  be  sufficient,  Legro  being  sheriff  of  Coos,  to  allege  that  the  as- 
sault was  made  upon  him  when  engaged  ^^  in  the  service  of  a  crim- 
inal process  for  an  offence  punishable  by  imprisonment  for  more 
than  one  year." 

Such  description  would  precisely  conform  to  the  words  of  the 
statute. 

But  whether  this  would  answer  or  not,  when  the  indictment  not 
only  employs  all  the  terms  of  the  statute  descriptive  of  the  offence, 
but  then  goes  further  and  describes,  with  particularity,  the  nature 
of  the  offence  charged  in  the  criminal  process  which  the  officer  was 
serving  when  assaulted,  it  cannot  be  doubt^  that  the  respondent  is 
supplied  with  information  of  the  charge  a^nst  him  as  ^^  fully  and 
plainly,  substantially  and  formally,"  as  the  Bill  of  Rights  has  assured 
to  him,  or  as  justice  and  reason  could  require. 

In  this  indictment  it  is  charged  that  Legro  was  sheriff  of  the 
county  of  Coos.  The  office  of  sheriff  is  one  well  known  to  the  law* 
The  incumbent  is  empowered  by  statute  to  serve  all  writs  and  other 
precepts  to  him  directed,  issuing  from  lawful  authority.  Gen.  Stats, 
ch.  197,  sec.  8.  It  is  chai^d  that  he  was  executing  a  iirarrant 
founded  on  a  complaint  for  the  crime  of  forcibly  seizing  and  confining, 
without  authority,  one  William  P.  Cassady. 

From  this  description,  the  court  can  see  that  the  process  was 
founded  upon  sec.  18  of  ch.  264,  Gen.  Stats.,  and  was  process  of  a 
character  such  as  the  sheriff  was  authorized  to  execute  and  serve. 

But  the  respondent  contends  in  argument  that,  although  a  sheriff 
may  properly  execute  lawful  process,  non  constat^  that  this  sheriff 
was  authorized  to  serve  this  process,  because  '^  in  certain  cases  he  is 
prohibited  by  statute  from  serving  process." 

The  cases  referred  to  are  those  mentioned  in  sec  4,  ch.  197,  Oen. 
Stats.,  ^^  where  the  sheriff  is  a  party,  or  related  to  either  party,  or 
interested  in  the  suit." 

The  court  can  readily  see  that  L^^ro  was  not  a  party,  and  they 
will  not  presume  that  he  was  interested  in  the  proceeding,  or  related 
to  the  respondent. 
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It  is  not  incumbent  on  the  State  to  prove  this  negative  fact»  and 
thus  show  that  the  sheriff  was  authorized  to  serve  this  particohtr 
process,  unless  it  were  incumbent  upon  the  State  to  allege  the  fact 
in  the  indictment. 

The  indictment  is  founded  upon  section  6  of  chapter  259.  The 
disqualifications  of  a  sheriff  to  serve  process  in  certain  exceptional 
cases  are  declared  by  section  18  of  chapter  264. 

If  provisos  and  exceptions  are  contained  in  distinct  clauses,  it  is 
not  necessary  to  state  in  the  indictment  that  the  party  described 
does  not  come  within  the  exceptions,  nor  to  negative  the  provisos, 
for  these  conditions  of  the  party  are  matters  of  defence,  which  the 
prosecutor  need  not  anticipate.     4  Hawk.  P.  C.  ch.  25,  sec.  113. 

In  Hex  V.  Bryan  {2  Str.  1101),  '*  the  defendant  was  convicted  on 
the  gin  act ;  and  an  exception  was  taken  that  there  was  no  averment 
that  it  was  not  sold  to  be  used  in  medicine  ;  and  the  cases  in  the 
game  act  were  mentioned,  where,  in  convictions,  it  is  necessary  to 
exclude  all  the  qualifications  for  killing  game." 

Strange^  contra^  cited  Mich.  11  Geo.  1,  Hex  v.  Theed^  "  Where, 
in  a  conviction  for  obstructing  an  excise  oflBcer,  on  8  Anne,  chapter  9, 
it  was  objected  that,  it  not  being  averred  to  be  in  the  day,  it  should 
have  been  shown  that  there  was  a  constable  present,  which  is  made 
necessary  in  the  night ;  but  held  well ;  and  its  being  in  the  night 
should  have  been  shown  on  the  defendant's  part."  "  JEt  per  curiam^ 
this  is  brought  within  the  general  enacting  clause ;  and  the  true 
distinction  is,  where  the  extenuation  comes  m  by  way  of  proviso,  or 
exception.     The  conviction  was  confirmed." 

And  see  Rex  v.  Baxter  (5  Term,  88)  ;  Gill  v.  Scrivens  (7  Term, 
27) ;  State  v.  Adams  (6  N.  H.  532) ;  State  v.  AbboU  (31  N.  H.  434)  ; 
State  V.  Fuller  (38  N.  H.  259),  where  it  is  said,  "  It  is  only  when  a 
proviso  or  exception  is  so  inserted  in  the  enacting  clause  of  a  statute 
as  to  qualify  the  enactment,  and  thus  make  the  negativing  it  an  es- 
sential part  of  the  description  of  the  offence,  that  it  is  necessaiy  to 
negative  it  in  an  indictment  for  a  violation  of  the  statute."  See, 
also,  State  v.  Wade,  34  N.  H.  495;  S^ate  v.  Savage,  48  N.  H. 
485 ;  Wharton's  Grim.  Law  (3d  ed.)  190, 191 ;  1  Bishop  Grim.  Pro. 
sec.  273. 

The  first  ground  of  exception  to  the  indictment  is  therefore  over- 
ruled. 

The  second  reason  for  the  motion  in  arrest  is,  that  "  the  indict- 
ment does  not  allege  that  the  process  therein  named  was  a  lawful 
process,  or  state  sufiicient  to  show  that  it  was  a  lawful  process." 

The  statute  upon  which  the  indictment  was  framed  uses  no  such 
term  as  lawful  process,  but  only  "  criminal  process  for  any  offence 
punishable  by  imprisonment  for  more  than  one  year." 

The  indictment  charges  that  Legro  was  engaged  in  the  service  of 
a  warrant  in  a  criminal  case,  which  is  described  in  such  terms  that 
the  court  can  readily  see  that  it  relates  to  the  offence  described  in 
General  Statutes,  chaj)ter  264,  section  18,  which  is  within  the  pur- 
view of  the  statute  upon  which  the  indictment  was  framed.     Ttus  is 

sufficient. 

The  substance  of  the  tlurd  exceptipn  to  the  form  of  the  indict- 
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ment,  namely,  that  "  it  does  not  show  that  the  complaint  upon 
which  the  warrant  was  issued  was  signed  at  all,  or  addressed  to  the 
justice  who  issued  the  same,  or  to  any  other  magistrate,  or  that  the 
warrant  was  under  the  seal  of  the  justice  who  issued  it,"  is  of  the 
same  character  as  one  of  the  exceptions  considered  and  discussed  by 
the  court  at  sufficient  length  in  the  case  of  the  State  v.  RoherU^  52 
N.  H.  492  (ante  157). 

The  exception  cannot  avail  the  respondent. 

We  have  shown  in  State  v.  Roberts,  ante,  that  it  is  not  necessary 
to  set  out  in  hcec  verba  the  process  under  which  the  officer  was  acting. 
On  the  trial,  legal  process  must  be  shown,  that  is,  process  not  defi- 
cient in  the  general  frame  of  it,  and  issuing  in  the  ordinary,  manner, 
and  from  the  ordinary  tribunals  having  jurisdiction  thereof.     It  is  ' 
not,  m  our  opinion,  necessary  that  the  complaint  should  appear  to 
be,  nor  be  in  fact,  such  a  one  as  might  not  be  found,  upon  demur-  < 
rer  or  other  legal  objection  to  it,  to  be  fatally  defective  (because  the 
officer,  acting  as  he  must  in  obedience  to  the  precept  directed  to  him, 
is  entitled  to  protection,  notwithstanding  the  justice  or  attorney,  who 
has  drawn  or  issued  the  process,  may  have  committed  a  fata]  mis- 
take in  the  frame  of  it)  ;  but  it  is  sufficient  so  to  describe  the  pro- 
cess in  the  indictment  as  to  identify  it,  and  inform  the  defendaxit  of 
what  he  is  called  on  to  answer. 

When  the  evidence  for  the  State  is  applied  to  the  indictment,  it 
must  appear  that  the  warrant  has  essential  legal  form  and  subst^vnce. 
—  that  it  has  a  seal,  for  instance. 

But  "  a  process  may  be  void,"  said  Eastman,  J.,  in  State  v. 
Weed  (21  N.  H.  268),  "  so  far  as  the  parties  originating  and  issuing 
the  same  are  concerned,  while,  at  the  same  time,  it  may  be  a  good 
precept  for  the  officer  serving  it.  A  complainant  and  magistrate 
may  both  be  liable  for  the  issuing  of  a  warrant  erroneously  and 
irregularly,  without  cause  and  without  jurisdiction ;  while  the  officer 
into  whose  hands  it  is  committed,  finding  it  regular  and  legal  upon 
its  face,  is  not  only  protected  in  its  service,  but  bound  to  obey  it.'* 

The  motion  to  quash  was  properly  overruled,  and  the  motion  ip 
arrest  of  judgment  is  not  sustained.     There  must  be 

Judgment  on  the  verdict 


Commonwealth  vs.  Frederick  Lockwood. 

(109  Massachusetts,  323.    Supreme  Judicial  Court,  1872.) 

Pardon  before  Sentence. 

By  the  Constitution  of  the  Commonwealth,  the  governor  with  the  advice  of  the  councij 
mav  grant  a  pardon  of  an  offence  after  a  verdict  of  guilty  and  hefore  sentenoe  and 
while  exceptions  allowed  hy  the  judge  who  presided  at  the  trial  are  pending  in  this 
court  for  argument ;  and  the  convict,  upon  waiving  hi9  exceptions  and  pleading  the 
pardon,  is  entitled  to  be  discharged. 

Indictment  for  cheating  by  false  pretences ;  returned  at  March 
t^rm  1871  of  the  Superior  Court  in  SuflEolk  for  criminal  business. 
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At  May  term  of  that  court  a  trial  was  had,  a  verdict  of  guilty  re- 
turned, and  exceptions  taken  by  the  defendant  to  the  rulings  and 
decisions  of  the  presiding  judge  were  allowed. 

The  exceptions  were  duly  entered  in  this  court,  and  while  they 
were  pending  here,  and  before  any  argument  or  decision  of  the  ques- 
tions arising  thereon,  the  defendant  on  December  13,  1871,  came 
into  the  Superior  Court,  and  there  pleaded  a  pardon,  granted  by  the 
Grovemor  with  the  advice  of  the  council  on  December  8,  of  the  of- 
fence charged  in  the  indictment.  The  District  Attorney,  in  behalf  of 
the  Commonwealth,  replied  that  the  pardon  was  granted  "  while  the 
exceptions  were  pending  and  undecided  as  aforesaid,  and  before  any 
judgment  on  said  verdict  was  or  had  been  rendered  by  said  Superior 
Criminal  Court  or  any  conviction  had  on  said  indictment,  and  was 
and  is  null  and  void.'  The  defendant  demurred  to  the  replication  ; 
and  Lord,  J.,  reported  the  case  for  the  determination  of  this  court  as 
follows :  — 

"  By  consent  of  the  parties,  I  report  for  the  determination  of  the 
Supreme  Judical  Court,  whether  said  pardon  can  be  pleaded  in  bar  of 
sentence  upon  said  indictment ;  and,  whether  it  can  or  cannot  be 
pleaded,  what  is  the  legal  effect  of  the  pleading  in  the  case.     It  was 
agreed  between  the  parties,  that  the  exceptions  to  the  rulings  and 
decisions  of  the  Superior  Court  were  pending  at  the  time  the  pardon 
was  issued  ;  and  that  said  exceptions  were  subsequently  waived,  and 
the  pardon  pleaded,  as  appears  by  the  record.     The  Commonwealth's 
attorney  contended  that,  under  the  Constitution  of  the  Common- 
wealth, the  Governor  cannot  pardon  till  conviction  is  established  by 
the  judgment  of  the  court  upon  a  verdict  of  guilty  ;  that  at  all  events, 
even  if  the  executive  may  interpoee  his  pardon  before  sentence,  it 
can  only  be  when  nothing  of  judicial  proceeding  remains  except  sen- 
tence, when  the  right  of  the  government  to  move  for  sentence  is  judi- 
cially determined ;  and  that  under  no  circumstances  whatever  can  a 
pardon  be  issued  while  there  remains  undecided  a  judicial  question, 
upon  which  conviction  and  sentence  depend.     On  the  part  of  the  de- 
fendant, it  was  contended  that  the  power  and  right  of  the  Governor 
to  pardon  is  absolute  upon  the  rendition  of  a  verdict  of  guilty  by  the 
jury,  and,  whether  so  or  otherwise,  the  defendant  is  entitled  upon  the 
pleadings  to  be  discha^ed." 

Q-.  A.  Somerby  ^  W»  S.  Gardner  (7.  ff.  Sweetser  with  them), 
for  the  defendant. 

<7I  TFl  3/ay,  District  Attorney,  for  the  Commonwealth. 
Gray,  J.  This  case  presents  an  interesting  question  of  the  extent 
of  the  power  conferred  oy  that  provision  of  the  Constitution  of  the 
Commonwealth,  which  declares  that  the  power  of  pardoning  offences, 
except  such  as  persons  may  be  convicted  of  before  the  Senate  by  an 
impeachment  of  the  House,  shall  be  in  the  Governor,  by  and  with  the 
advice  of  council ;  but  no  charter  of  pardon,  granted  by  the  Gov- 
ernor, with  advice  of  the  council,  before  conviction,  shall  avail  the 
party  pleading  the  same,  notwithstanding  any  general  or  particular 
expressions  contained  therein,  descriptive  of  the  offence  or  offences 
intended  to  be  pardoned."     Const.  Mass.  c.  2,  §  1,  art.  8. 

The  nature  of  this  question,  involving  a  definition  of  the  limits 


170  CRIMINAL  LAW  BEPORTS. 

of  the  constitutional  authority  of  the  executive  department  of  the 
goyemment,  and  the  doubts  which  some  of  us  at  first  entertained  in 
relation  to  it,  justify,  if  they  do  not  require,  a  full  statement  of  the 
reasons  and  precedents  for  the  conclusion  at  which  upon  mature  con- 
sideration we  haye  unanimously  arriyed. 

The  ordinary  legal  meaning  of  "  conyiction,"  when  used  to  des- 
ignate a  particular  stage  of  a  criminal  prosecution  triable  by  a  jury, 
is  the  confession  of  the  accused  in  open  court,  or  the  yerdict  returned 
against  him  by  the  jury,  which  ascertains  and  publishes  the  fact  of 
his  guilt ;  while  "  judgment "  or  "  sentence  "  is  the  appropriate  word 
to  denote  the  action  of  the  court  before  which  the  trial  is  had,  de- 
claring the  consequences  to  the  conyict  of  the  fact  thus  ascertained. 
The  authorities  upon  this  point  are  so  numerous,  that  it  will  be 
sufficient  to  cite  a  few  of  those  which  show  that  such  was  the  legal 
understanding  and  use  of  these  words  at  the  time  of  the  adoption  of 
our  Constitution. 

Upon  a  question  of  the  meaning  of  legal  language  as  used  at  that 
time,  there  is  no  higher  authority  than  Blackstone's  Commentaries, 
which  were  published  in  1765,  and  of  which  Edmund  Burke,  in  his 
Speech  on  Conciliation  with  the  Colonies,  in  1775,  said  that  he  had 
heard  that  nearly  as  many  copies  had  been  sold  in  America  as  in 
England. 

Blackstone  uniformly  speaks  of  the  yerdict  of  a  jury  upon  a  plea 
of  not  guilty  as  constituting  the  "  conyiction,"  eyen  while  the  case 
is  still  open  to  a  motion  for  a  new  trial  or  in  arrest  of  judgment. 
After  discussing  the  granting  of  a  new  trial  when  the  accused  has 
been  found  guilty  by  the  jury,  and  the  conclusive  eflEect  of  an  ac- 
quittal, he  adds :  ^^  But  if  the  jury  find  him  guilty,  he  is  then  said 
to  be  convicted  of  the  crime  whereof  he  stands  indicted.     Which 
conviction  may  accrue  two  ways :  either  by  his  confessing  the  oflfence 
and  pleading  guilty ;  or  by  his  being  found  so  by  the  verdict  of  his 
country.'*     4  Bl.  Com.  362.     "  After  trial  and  conviction,  the  judg- 
ment of  the  court  regularly  follows,  unless  suspended  or  arrested  by 
some  intervening  circumstance ;  of  which  the  principal  is  the  benefit 
of  clergy."     lb.  366.     *'  We  ai'e  now  to  consider  the  next  stage  of 
criminal  prosecution,  after  trial  and  conviction  are  past,  in   such 
crimes  and  misdemeanors  as  are  either  too  high  or  too  low  to  be  in- 
cluded within  the  benefit  of  clergy;  which  is  that  of  jud^ment^ 
"  Whenever  he  appears  in  person,  upon  either  a  capital  or  inferior  con- 
viction, he  may  at  this  period,  as  well  as  at  his  arraignment,  offer  any 
exception  to  the  indictment  in  arrest  or  stay  of  judgment."     lb,  375. 
After  describing  the  eflEect  of  "  sentence  of  death,  the  most  terrible 
and  highest  judgment  in  the  laws  of  England,"  as  attainting  the  crim- 
inal, and  incapacitating  him  to  be  a  witness,  or  to  perform  the  func- 
tions of  another  man,  he  observes :  "  This  is  after  judgment ;  for  there 
is  great  difference  between  a  moxi convicted  and  attainted;   though 
they  are  frequently  through  inaccuracy  confounded  together.       After 
conviction  only,  a  man  is  Hable  to  none  of  these  disabilities  ;  for 
there  is  still  in  contemplation  of  law  a  i)Ossibility  of  his  innocenoe. 
Something  may  be  offered  in  arrest  of  judgment ;  the  indictment 
may  be  erroneous,  which  will  render  his  guut  uncertain,  and  there- 
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upon  the  present  oonTiotion  may  be  quashed ;  he  may  obtain  a 
mrdon,  or  oe  allowed  the  benefit  of  clergy."  lb.  380,  381.  "  When 
;  udgment,  pronounced  upon  conviction,  is  falsified  or  reversed,  all 
brmer  proceedings  are  absolutely  set  aside.'*  lb.  393.  ^^  General 
words  have  also  a  very  imperfect  effect  in  pardons.  A  pardon  of 
all  felonies  will  not  psurdon  a  conviction  or  attainder  of  felony,  but 
the  conviction  or  attainder  must  be  particularly  mentioned.'*  lb. 
400.  "  A  pardon  may  either  be  pleaided  upon  arraignment,  or  in 
arrest  of  judgment,  or  in  bar  of  execution.  lb.  402.  The  terms 
of  oar  Constitution  clearly  indicate  that  its  framers  had  in  mind 
these  rules  of  the  common  law. 

The  word  "  conviction  **  was  used  in  the  same  sense  in  many 
public  acts  of  the  government  of  this  State,  after  it  had  thrown  off 
the  authority  of  the  Crown,  and  before  the  adoption  of  the  Consti- 
tution of  the  Commonwealth.  By  St.  1776,  c.  82,  §  18,  it  was  pro- 
vided that  "  no  miswriting,  misspelling,  false  or  improper  English 
after  conviction  "  upon  an  indictment  for  treason  should  "be  any 
cause  to  stay  or  arrest  judgment  thereupon."  By  St.  1776,  c.  44, 
§  1,  any  person  offending  against  the  act  of  1775,  c.  9,  to  prevent 
the  forgery  of  bills  of  public  credit,  "  and  being  thereof  convicted  as 
in  said  act  provided,  shall  be  adjudged  guilty  of  felony  and  suffer 
the  pains  of  death."  By  St.  1776,  c.  48,  §  3,  any  person  transported 
out  of  the  State  as  a  public  enemy,  and  returning  during  the  war 
without  license  of  the  general  court,  should,  "  on  conviction  thereof 
before  the  Superior  Court  of  Judicature,"  "  be  adjudged  guilty  of 
felony,  without  benefit  of  clergy."  And  by  the  St.  of  January  25, 
1779,  c.  3,  any  inhabitant  of  this  State,  committing  treason  without 
the  limits  thereof,  might  be  tried  therefor  in  the  county  whereof  he 
was  an  inhabitant,  and,  "if  thereof  convicted  in  the  same  county, 
be  adjudged  and  punished  in  the  same  manner  as  if  the  said  offence 
had  been  therein  committed."  Mass.  State  Laws,  1775-1780,  pp. 
110,  127,  186,  211.  The  death  warrants  of  the  same  period,  issued 
by  the  council  exercising  the  executive  power,  preserve  the  same 
distinction  between  conviction  by  the  jury  and  judgment  of  the 
court.  For  example,  the  warrant  for  the  execution  of  Bathsheba 
Spooner  and  others,  for  the  murder  of  her  husband  in  Worcester  in 
1778,  recites  that  the  defendants  "  were  by  verdict  of  our  said  county 
of  Worcester  convict,  and  thereupon  "  "  were  by  our  justices  of  our 
said  court  adjudged  to  suffer  the  pains  of  death."  2  Chandler's 
Criminal  Trials,  378. 

The  first  crimes  act  of  the  United  States  begins  with  these  words : 
**  If  any  person  or  persons,  owing  allegiance  to  the  United  States  of 
America,  shall  levy  war  against  them,  or  shall  adhere  to  their  ene- 
mies, giving  them  aid  and  comfort  within  the  United  States  or  else- 
where, and  shall  be  thereof  convicted,  on  confession  in  open  court, 
or  on  the  testimony  of  two  witnesses  to  the  same  overt  act  of  the 
treason  whereof  he  or  they  shall  stand  indicted,  such  person  or  per- 
sons shall  be  adjudged  guilty  of  ti'eason  against  the  United  States, 
and  shall  suffer  death."  U.  S.  St.  1790,  c  35,  §  1.  Section  31  of 
the  same  act  declares  that ."  the  benefit  of  clergy  shall  not  be  used  or 
allowed  upon  conviction  of  any  crime  for  which,  by  any  statute  of 
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the  United  States,  the  punishment  is  or  shall  be  declared  to  be 
death."  And  our  own  St.  of  1784,  c.  66,  §  2,  provided  that  "  if  any 
person  shall  be  convicted  of  any  crime  wherein  by  law  the  plea  of 
benefit  of  clergj'  was  heretofore  allowed,  and  for  which,  without 
such  benefit  of  clergy,  he  must  have  been  adjudged  to  suffer  the 
pains  of  death,"  he  should  be  otherwise  punished  as  therein  pre- 
scribed. See  also  Sts.  1782,  c.  9,  §  1 ;  c.  14,  §  8  ;  1784,  c.  9,  §  4  ; 
cc.  46,  62,  58 ;  c.  66,  §  11 ;  c.  68. 

Mr.  Dane,  who  was  admitted  to  the  bar  before  the  adoption  of 
the  Constitution,  and  was  peculiarly  learned  in  the  law  of  his  time, 
says  :  "  A  man  is  convict  by  verdict,  but  not  attainted  before  judg- 
ment." "  Pardon  is  another  specif  plea  in  bar."  "  By  pleading 
a  pardon  in  arrest  of  judgment,  there  is  an  advantage,  as  it  stops  the 
corruption  of  blood,  by  preventing  the  attainder."  "  Conviction  is 
on  confession  or  verdict.  6  Dane  Ab.  534,  536.  See  also  7  Dane 
Ab.  889,  840. 

In  Commonwealth  v.  Richards^  17  Pick.  295,  it  was  held  that  an 
appeal  allowed  by  statute  from  the  Court  of  Common  Pleas  in  a 
criminal  case,  to  be  claimed  at  "  the  court  before  which  such  con- 
viction shaU  be  had,"  must  be  claimed  before  the  end  of  the  term  at 
which  the  verdict  was  returned  ;  and  Chief  Justice  Shaw,  in  deliv- 
ering the  opinion  of  the  court,  said  :  "  It  has  generally  been  consid- 
ered, we  believe,  that,  as  the  sentence  is  the  final  act  in  a  criminal 
proceeding,  it  constitutes  the  judgment,  and  it  is  only  from  final 
judgments  that  appeals  are  to  be  taken.  But  though  such  is  the 
general  rule  of  law,  we  think  it  has  been  changed  by  this  statute, 
and  that  the  statute  itself  has  made  a  distinction  between  a  convic- 
tion and  a  judgment.  In  general,  the  leeal  meaning  of  *  convic- 
tion '  is,  that  legal  proceeding  of  record,  which  ascertains  the  guilt 
of  the  party,  and  upon  which  the  sentence  or  judgment  is  founded, 
as  a  verdict,  a  plea  of  guilty,  an  outlawry,  and  the  like.  See  also 
Commonwealth  v.  Andrews^  2  Mass.  409,  and  8  Mass.  126, 131, 183. 

The  use  of  words  in  our  modem  statutes  is  not  the  highest  evi- 
dence  of  their  meaning  at  the  time  of  the  adoption  of  the  Constitu- 
tion. But  it  may  be  observed  that  the  Rev.  Sts.  c.  123,  §  3,  and  the 
Gen.  Sts.  c.  158,  §  6,  provide  that  "  no  person  indicted  tor  an  oflfence 
shall  be  convicted  thereof,  unless  by  confession  of  his  guilt  in  open 
court,  or  by  admitting  the  truth  of  the  charge  against  him  by  his 
plea  or  demurrer,  or  by  the  verdict  of  a  jury  accepted  and  recorded 
by  the  court."  It  is  by  the  defendant's  own  confession,  plea  or 
demurrer,  or  by  the  verdict,  that  he  is  here  declaimed  to  be  *•  con- 
victed," without  any  action  of  the  court  in  either  alternative,  except, 
in  the  latter,  the  mere  formal  acceptance  and  recording  of  the  verdict, 
which  implies  no  adjudication  of  the  court  upon  the  defendant's 
guilt.  See  also  Rev.  Sts.  c.  187, 1 11,  and  Gen.  Sts.  c.  172,  §  16 ; 
Rev.  Sts.  c.  189,  and  Gen.  Sts.  c.  164,  »a««tm. 

When  indeed  the  word  "  conviction  is  used  to  describe  the  effect 
of  the  guilt  of  the  accused  as  judically  proved  in  one  case,  when 
pleaded  or  given  in  evidence  in  another,  it  is  sometimes  used  in  a 
more  comprehensive  sense,  including  the  judgment  of  the  court  upon 
the  verdict  or  confession  of  guilt ;  as,  for  instance,  in  speaking  of 
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the  plea  of  atUrefois  convict ^  or  of  the  effect  of  guilt,  judically  as- 
certained, as  a  disqualification  of  the  convict.  And  it  might  be  held 
to  have  the  same  meaning  in  the  somewhat  analogous  case  in  which 
the  Constitution  provides  that  "  no  person  shall  ever  be  admitted  to 
hold  a  seat  in  the  Legislature  or  any  office  of  trust  or  importance 
under  the  government  of  this  Commonwealth,  who  shall  in  the  due 
course  of  law  have  been  convicted  of  bribery  or  corruption  in  ob- 
taining an  election  or  appointment."  Const.  Mass.  c.  6,  art.  2.  See 
Case  of  Falmouth,  Mass.  Election  Cases  (ed.  1853)  203, 

But  Blackstone  says :  "  The  plea  of  autrefois  convict,  or  a  former 
conviction  for  the  same  identical  crime,  though  no  judgment  was 
ever  given  or  perhaps  will  be  (being  suspended  by  the  benefit  of 
clergy  or  other  causes),  is  a  good  plea  in  bar  to  an  indictment.''  4 
Bl.  Com.  336.  And  it  is  still  an  open  question  in  this  Common- 
wealth, whether  a  verdict  of  guilty,  rendered  upon  a  good  indict- 
ment, and  which  has  not  been  set  aside,  will  or  will  not,  before 
judgment,  support  a  plea  of  aiUrefois  convict.  6  Dane  Ab.  533 ; 
Commonwealth  v.  Rohy,  12  Pick.  496,  510  ;  Commonwealth  v.  Lahy, 
8  Gray,  459,  461 ;  Commonwealth  v.  Harris,  lb.  470,  473. 

At  the  time  of  the  adoption  of  the  Constitution,  the  word  "  con- 
viction "  was  ordinarily  used  to  express  the  verdict  only,  even  in 
treating  of  the  disqualification  of  tne  convict  as  a  witness.  Lord 
Mansfield  for  example,  in  1774,  where  a  witness  was  objected  to  as 
incompetent  because  he  stood  convicted  of  perjury,  the  record  of 
which  conviction  was  produced,  said :  "  A  conviction  upon  a  charge 
of  perjury  is  not  sufficient,  unless  followed  by  a  judgment ;  I  know 
of  no  instance  in  which  a  conviction  alone  has  been  an  objection." 
Lee  V.  Gansel,  Cowp.  1,  3.  In  the  earlier  cases  in  this  Common- 
wealth, the  word  ^^  conviction  "  was  used  in  the  same  sense  as  applied 
to  such  a  question,  even  before  it  had  been  settled  whether  a  judg- 
ment was  necessary  to  complete  the  disqualification  of  the  witness. 
Upon  the  trial  in  this  couii;  in  1788  of  an  indictm^t  against  two  for 
perjury,  to  which  one  pleaded  guilty  and  was  offered  as  a  witness  for 
the  Commonwealth  against  the  other,  Mr.  Justice  (afterwards  Chief 
Justice)  Dana  states,  in  his  manuscript  note  of  the  case,  ^^  To  whom 
it  is  objected  that,  standing  convict  of  the  crimen  falsi,  he  is  dis- 
qualified to  be  a  witness.  It  is  answered  that  conviction,  though  of 
the  crimen  falsi,  is  no  disqualification,  without  it  be  followed  by  an 
infamous  punishment ;  or  at  least  until  after  judgment."  The  wit- 
ness was  excluded  by  a  divided  court.  Commonwealth  v.  Manley  ^ 
Willis,  Bristol,  Octooer  term  1788.  So  in  Cushmany.  Loker,  2  Alass. 
106,  the  court  said,  "  It  is  now  settled  that  nothing  short  of  a  con- 
viction on  an  indictment  for  crimen  falsi,  and  a  judgment  on  the 
conviction,"  "  is  a  sufficient  objection  to  the  competency  of  a  wit- 
ness." And  in  the  latest  case  on  that  subject,  in  which  it  was  held 
that  a  verdict,  without  judgment,  was  not  such  a  **  conviction  "  as 
could  be  proved  under  Gen.  Sts.  c.  131,  §  13,  in  order  to  affect  the 
credit  of  a  witness,  it  was  said :  ^^  In  its  most  common  use,  it  signi 
fies  Ae  finding  of  the  jury  that  the  prisoner  is  guilty.  Common- 
wealth V.  Q-orham,  99  Mass.  420. 

It  was  argued  by  the  learned  Attorney  for  the  Commonwealth, 
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that  the  words  of  the  Constitution,  that  no  pardon  granted  before 
conviction  ''  shall  avail  the  party  pleading  the  same/'  imply  that 
it  cannot  be  taken  advantage  of  after  vei^ct  in  the  first  prosecu- 
tion for  the  offence  in  question,  because  the  time  for  pleading  is 
then  past.     But  '^pleading"  as  here  used,  may  well  include  any 
suitable  form  of  bringing  tiie  pardon  to  the  notice  of  the  court, 
by  plea,  motion,  or  omerwise.     Coke,  Holt,  Mansfield  and  Black- 
stone,  all  speak  of  **  pleading "  a  pardon  after  the  verdict  and 
even  after  tiie  judgment.     8  Inst.  235  ;   Hex  v.  Parsons^  1  Freem. 
607 ;    The  King  v.  Beeton,  1  W.  Bl.  479 ;   4  Bl.  Com.  387,  376, 
402.     In  at  least  one  instance  before  the  Superior  Court  of  Judica- 
ture of  the  Province  of  Massachusetts  Bay,  a  man  who  had  been 
indicted  for  murder  and  found  guilty  by  the  jury,  and  his  case  con- 
tinued from  term  to  term,  upon  a  motion  for  a  new  trial,  until  he 
had  obtained  a  pardon  from  the  King,  was  then,  as  the  record  states, 
*^  brought  again  into  court,  and  being  set  to  the  bar,  upon  his  knees 
he  pleads  his  majesty's  most  gracious  pardon  of  the  offence  aforesaid, 
a  certificate  of  which  from  the  Secretary  of  State's  office,  being  pro- 
duced, is  allowed."     The  King  v.  Richardson^  Rec.  1772,  fol.  15. 
And,  as  we  shall  presently  see,  there  are  many  similar  records  since 
the  adoption  of  the  Constitution. 

It  is  not  easy  to  ascertain  the  source  of  the  constitutional  re- 
striction of  the  pardoning  power.  The  acts  of  the  English  Parlia- 
ment contained  no  like  provision;  and  the  histories  of  Massachusetts, 
and  such  imperfect  notes  of  the  debates  in  the  convention  which 
framed  the  Constitution  of  the  Commonwealth  as  have  come  down 
to  us,  are  silent  upon  the  subject. 

The  English  Bill  of  Rights  of  1688  declared,  "  that  all  grants 
and  promises  of  fines  and  forfeitures  of  particular  persons  before 
conviction  are  illegal  and  void."     St,  1  W.  &  M.  sess.  2,  c.  2,  §  12. 
That  article  did  not  affect  the  power  of  the  sovereign  to  remit  fines 
and  forfeitures  and  pardon  offenders ;  but  was  aimed  at  the  illegal 
practice  of  granting  away  fines  and  forfeitures  before  they  had 
actually  accrued ;  and  an  inquest  or  inquisition  of  office  by  the  jury 
was  a  complete  conviction  within  the  contemplation  of  the  Bill  of 
Rights.     3  Bl.  Com.  259 ;   4  Bl.  Com.  801.     By  the  common  law, 
a  conviction  of  felony  by  verdict  or  confession  vested  in  the  King  the 
goods  and  chattels  of  the  felon,  although  his  lands  were  not  forfeited 
until  attainder  by  judgment.     4  Bl.  Com.  873,  887. 

The  House  of  Commons  in  1679,  and  again  in  1689,  resolved  that 
a  royal  pardon  could  not  be  "  pleaded  in  bar  of  an  impeachment," 
4  Hatseirs  Prec.  192,  198,  277.     And  in  1700  the  Act  of  Settle- 
ment of  12  &  13  W.  III.  c.  2,  §  3,  declared  "  that  no  pardon   under 
the  Great  Seal  of  England  be  pleadable  to  an  impeachment  by  the 
Commons  in  Parliament."     "  But,"  Blackstone  says,  "  after  the  im- 
peachment has  been  solemnly  heard  and  determined,  it  is  not  under- 
stood that  the  king's  royal  grace  is  further  restrained  or  abridged." 
4  Bl.  Com.  399.     There  is  no  doubt  that  the  King  can  pardon   after 
sentence  upon  an  impeachment.     7  Pari.  Hist.  283 ;    4  Hatsell's 
Prec.  296,  note;  2  Hallam's  Const.  Hist.  c.  12,  (7th  ed.)    414. 
And  the  question  of  his  power  to  pardon  after  a  vote  of  guilty  and 


COMMONWEALTH  v.  LOCK  WOOD.  175 

before  sentence  does  not  appear  to  have  arisen  in  England.  But  in 
proceedings  upon  impeachment  before  the  House  of  Lords  since  the 
bt.  of  W.  III.  the  plea  or  vote  of  guilty  was  considered  the  "  con- 
viction," and  the  sentence  passed  thereon  the  "  judgment,"  as 
clearly  appears  in  two  cases  of  impeachment  for  high  treason  in 
the  reign  of  George  L,  in  which  Lord  Chancellor  Cowper  presided 
as  Lord  High  Steward.  In  one  of  them,  in  1715,  the  Earl  of  Der- 
wentwater  and  five  other  lords  having  confessed  the  charge,  Lord 
Cowper  said :  "  You  have  severally  pleaded  guilty,  and  are  thereby 
convicted.  What  say  you  "  (addressing  each  of  diem  by  name  suc^ 
cessively)  "  why  judgment  should  not  pass  upon  you  according  to 
law  ?  "  16  Howell's  State  Trials,  761,  791.  In  the  other,  in  1716, 
the  Earl  of  Wintoun  pleaded  not  guilty ;  upon  the  trial  the  Lords 
unanimously  voted  that  he  was  guiltv,  and  Lord  Cowper  announced 
to  him  that  they  had  found  him  guilty,  and  asked  him  if  he  had 
anything  to  offer  why  judgment  of  death  should  not  pass  upon  him 
according  to  law.  He  then  moved  in  arrest  of  judgment,  and  after 
argument  of  counsel  upon  that  motion  the  Lords  retired,  and  on 
their  return  Lord  Cowper,  in  passing  sentence  of  death,  addressed 
him  as  follows :  "  George,  Earl  of  Wintoun,  I  have  already  ac- 
quainted you  that  your  peers  have  found  you  guilty,  that  is,  in  the 
terms  of  the  law,  convicted  you  of  the  high  treason  whereof  you 
stand  impeached.  After  your  lordship  has  moved  in  arrest  of  judg- 
ment, and  the  Lords  have  disallowed  that  motion ;  their  next  step 
is  to  proceed  to  judgment."  lb.  805,  874,  893.  In  1747,  Lord 
Hardwicke,  presiding  at  the  trial  of  Lord  Lovat  on  a  like  impeach- 
ment, used  similar  words.     18  lb.  529,  827. 

The  Federal  Constitution,  like  that  of  this  Commonwealth, 
wholly  excepts  cases  of  impeachment  out  of  the  executive  power  of 
pardon.  Const.  U.  S.  art.  2,  §  2 ;  3  Madison's  Debates,  1433  ; 
But  both  constitutions,  and  the  highest  authorities  upon  the  sub- 
ject, recognize  the  like  distinction  between  ''  conviction "  and 
^*  judgment "  in  cases  of  impeachment,  as  in  cases  tried  before  a 
court  and  jury.  The  Constitution  of  Massachusetts  provides  that 
the  Senate  shall  hear  and  determine  all  impeachments  ;  that  ^^  their 
judgment "  shall  not  extend  further  than  to  removal  from  office  and 
disqualification  to  hold  or  enjoy  any  place  of  honor,  trust,  or  profit 
under  this  Commonwealth ;  "  but  the  party  so  convicted  shall  be 
nevertheless  liable  to  indictment,  trial,  judgment,  and  punishment 
according  to  the  laws  of  the  land."  Const.  Mass.  c.  1,  §  2,  art.  8. 
The  Constitution  of  the  United  States  provides  that  all  impeach- 
ments shall  be  tried  by  the  Senate ;  that ''  no  person  shall  be  con- 
victed without  the  concurrence  of  two  thirds  of  the  members  pres- 
ent ;  "  and  that  "  judgment  in  cases  of  impeachment  shall  not  ex 
tend  further  than  to  removal  from  office,  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  tiie  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  according  to 
law."  Const.  U.  S.  art.  1,  §  3.  Mr.  Justice  Story,  in  his  Com- 
mentaries on  the  Constitution,  says:  ^^In  England,  the  judgment 
upon  impeachments  is  not  confined  to  mere  removal  from  office ; 
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but  extends  to  the  whole  punishment  attached  by  law  to  the  offence. 
The  House  of  Lords,  therefore,  upon  a  conviction,  may,  by  its  sen- 
tence, inflict  capital  punishment ;  or  perpetual  banishment ;  or  for- 
feiture of   goods  and  lands  ;   or  fiiie  and  ransom ;   eft  imprisonment ; 
as  well,  as  removal  from  office,  and  incapacity  to  hold  office  ;  accoi-d- 
ing  to  the  nature  and  aggravation  of  the  offence."     And  again,  in 
speaking  of  the  more  complete  restriction  of  the  president's  power 
of  pardon,  in  cases  of  impeachment,  than  of  the  king's,  he  says: 
"  As  the  judgment  upon  a  conviction  extends  no  farther  than  to  a 
removal  from  office,  and  disqualification  to  hold  office,  there  is  not 
the  same  reason  for  its  exercise  after  the  conviction,  as  there  is  in 
England."     Story  on  Const.  U.  S.  §§  782,  1496.     In  the  trial  of 
President  Johnson,  the  rules  of  the  court  of  impeachment  provided 
that  "  if  the  impeachment  shall  not,  by  any  of  the  articles  presented, 
be  sustained  by  the  vote  of  two  thirds  of  the  members  present,  a 
judgment  of  acquittal  shall  be  entered ;  but  if  the  person  accused 
shall  be  convicted  upon  any  of  said  articles  by  the  votes  of  two 
t'lirds  of  the  members  present,  the  Senate  shall  proceed  to  pronounce 
judgment."     And  accordingly,  after  the  vote  had  been  taken,  and 
declared  by  the  Chief  Justice,  showing  that  two  thirds  of  the  mem- 
bers present  had  not  found  the  President  guilty,  and  that  he  was 
therefore  acquitted,  the  Chief  Justice  said,  "  That  is  not  the  judg- 
ment of  the  Senate ; "  and,  after  debate,  a  judgment  of  acquittal 
was  unanimously  ordered  to  be  entered.     1  Johnson's  Trial,  14  ;  2 
lb.  497,  498. 

But  the  effect  of  the  provision  of  the  Constitution  of  Massachu- 
setts, as  applicable  to  ordinary  criminal  cases,  is  not  now  to  be  de- 
tennined  lor  the  first  time  by  the  meaning  of  its  words,  or  by  any 
analogy  to  be  drawn  from  cases  of  impeachment  in  England  or 
America.  It  is  practically  settled  by  the  action  of  the  highest  ex- 
ecutive and  judicial  authorities  of  the  Commonwealth,  reaching  back 
to  the  time  of  the  adoption  of  the  Constitution,  and  proved  by  the 
records  of  the  Governor  and  Council  and  of  this  court. 

At  November  term,  1780,  in  Essex,  Sargent  Daniels  was  tried  and 
found  guilty  of  manslaughter,  and,  upon  motion  of  his  counsel,  the 
court  ordered  that  sentence  be  respited,  and  that  he  be  bailed,  and 
the  case  was  continued  until  November  term,  1781,  "  for  judgment ; 
and  now  the  said  Sargent  Daniels,  being  again  brought  into  court 
and  set  at  the  bar,  is  asked  by  the  court  if  he  has  anything  to  say 
why  sentence  of  death  should  not  be  given  against  him,  pleads  the 
gracious  pardon  of  his  excellency  John  Hancock,  Esquire,  with  the 
advice  of  council,  of  the  offence  aforesaid,  under  the  public  seal  of 
the  Commonwealth  of  Massachusetts,  bearing  test  the  fifth   day  of 
November  A.  D.  1781,  which  being  produced  and  read  in  court,  is 
allowed.     It  is  therefore  considered  by  the  court,  that  the  said  Sar- 
gent Daniels  go  without  day."     Rec.  1781,  fol.  128.     The   charter 
of  pardon  in  that  case,  a  copy  of  which  has  been  laid  before  us,  re- 
cites that  the   defendant,    "  an   infant,"  had  been   "  convicted    of 
manslaughter:   Whereupon  the  said   court  suspended  the  sentence 
against  the  said  Sargent  by  reason  of  his   being  of  very    tender 
years." 
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At  April  term,  1787,  in  Hampshire,  Timothy  Hinds  was  indicted 
for  treason  against  the  Commonwealth,  and  pleaded  guilty,  and  the 
indictment  was  continued  until  September  term,  1787,  for  sentence. 
"  And  now  the  said  Timothy  is  set  to  the  bar,  and  it  being  demanded 
of  him  what  he  hath  to  say  wherefore  sentence  of  death  should  not 
be  passed  upon  him  for  the  crime  of  treason  of  which  he  stands  con- 
victed, says  that  since  the  time  of  his  conviction  of  the  crime  alleged 
in  said  indictment,  to  wit,  on  the  eleventh  day  of  May  in  the  year 
of  our  Lord  seventeen  hundred  and  eighty-seven,  ms  excellency 
James  Bowdoin,  Esquire,  then  Governor  of  the  Commonwealth,  by 
and  with  the  advice  of  the  council  of  said  Commonwealth,  granted 
to  him,  the  said  Timothy,  under  the  seal  of  the  Commonwealth,  a 
full,  free,  and  complete  pardon  of  the  crimes  in  said  indictment  al- 
leged, and  of  all  pains  and  penalties  therefor,  which  same  charter  of 
p£Uxlon  the  said  Timothy  here  produces  and  exhibits  to  the  court, 
and  prays  that  the  same  may  be  allowed,  which  is  in  the  words  fol- 
lowing :  "  [setting  it  out  in  full]  "  all  which  being  seen  and  fully 
understood,  it  seems  to  the  court  here  that  the  plea  of  the  said  Tim- 
othy as  above  in  pleading  alleged,  and  the  pardon  by  him  now  pro- 
duced, are  good  and  sufficient  in  law.  It  is  therefore  considered  by 
the  court  that  the  said  Timothy  go  without  day."  Rec.  1787,  fol. 
241. 

The  judges  present  when  these  cases  were  decided  appear  by  the 
records  to  have  been  Chief  Justice  Cushing  and  Justices  Sargent  and 
David  Sewall  in  both  cases,  together  wim  Justice  Sullivan  in  the 
first  case,  and  Justice  Sumner  in  the  second.  All  these  judges,  as 
well  as  Governor  Hancock  and  Governor  Bowdoin,  had  been  mem- 
bers of  the  convention  which  framed  the  Constitution  of  the  Com- 
monwealth. 

A  report  of  another  case  is  preserved  among  the  manuscripts  of 
Chief  Justice  Dana.    At  November  term,  1803,  in  Suffolk,  Deborah 
Stevens  was  indicted  for  the  murder  of  her  bastard  child  by  drown- 
ing.    At  the  trial,  before  Justices  Strong,  Sedgwick,  and  Thacher, 
there  was  evidence  that  the  child  had  been  alive  a  short  time  before 
it  -was  thrown  into  the  water,  and  was  there  found  dead  the  next 
day,  with  a  bruise  upon  its  head  and  a  string  tied  about  its  neck. 
It  -w^^  argued  by  the  counsel  for  the  prisoner,  that  the  death  of  the 
child  might  have  been  caused  either  by  the  blow  on  the  head,  or  by 
being  strangled  by  the  string  about  its  neck,  before  being  thrown 
into  the  water ;  and  so  not  by  drowning.    Justices  Strong  and  Sedg- 
wick  (Thacher,  J.,  dissenting)  instructed  the  jury  "  that  if   they 
were  convinced  a  murder  had  in  fact  been  committed  by  the  prisoner 
upon  the  child,  and  only  doubted  as  to  the  means  of  the  death,  they 
might  lawfully  convict  the  prisoner,  unless  from  the  evidence  they 
were  satisfied  that  it  was  dead  before  it  was  thrown  into  the  water 
by  the   prisoner."     The  defendant  being  found  guilty  by  the  jury, 
a  motion  was  made  in  her  behalf  "  for  a  suspension  of  judgment  m 
CMfder  to  obtain  a  request  from  the  court  to  the  supreme  executive  to 
v»ne  a  charter  of  pardon  in  her  favor."    The  result  of  this  motion  is 
stated  by  the  Chief  Justice  in  these  words :  "  The  court,  after  argu- 
ment l>y  the  Attorney-General  and  the  counsel  for  the  prisoner,  sus- 
voi.-  I.  12 
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pended  sentence  against  the  prisoner,  and  recommended  her  to  the 

fDvernor  as  a  subject  of  mercy.  Three  of  the  court,  viz.,  Dana, 
ewall,  and  Thacher,  were  of  thii^  opinion  on  account  of  the  direc- 
tion in  matter  of  law  of  Sedgwick  and  Stroi^  to  the  jury,  the  two 
justices  who  sat  on  the  trial  together  with  Thacher  —  Strong  and 
Sedgwick  adhering  to  their  direction  as  given  to  the  jury." 

At  April  term,  1808,  in  Worcester,  David  Potter  was  indicted  for 
larceny,  and  pleaded  guilty,  and  the  indictment  was  continued  for 
sentence.  At  September  term  following,  held  by  Chief  Justice  Par- 
sons and  Justices  Samuel  Sewall  and  Isaac  Parker  (successively 
chief  justices  of  this  court),  the  defendant,  being  set  to  the  bar, 
pleaded  ^^  that  sentence  on  the  conviction  aforesaid  ought  not  to  be 
passed  upon  him,"  because,  ^^  after  the  conviction  aforesaid,*'  the 
Governor,  with  the  advice  of  the  council,  had  granted  to  him  a  char- 
ter of  pardon,  which  he  produced  and  prayed  might  be  allowed  by 
the  court.  **A11  which  being  seen  and  understood  by  the  court 
here,  it  is  considered  by  the  court  that  the  said  David  Potter  be  dis- 
charged and  go  without  day."     Worcester  Rec.  1808,  fol.  540. 

About  the  same  time,  John  Waite,  having  been  indicted  for  for- 
gery in  the  county  of  Cumberland,  now  in  Maine,  but  then  part  of 
this   Commonwealth,  and  found  guilty,  moved  the  court,  as  the 
report  states,  ^'  to  set  aside  the  verdict  on  the  ground  that  he  was 
improperly  convicted."     The  grounds  of  the  motion  were,  that  the 
defendant  Jiad  since  obtained  evidence  of  confessions  of  the  principal 
witness  against  him,  which  showed  him  to  have  been  incompetent ; 
and  that,  if  he  was  competent,  the  defendant  now  had    evidence 
further  to  discredit  him.     Chief  Justice  Parsons,  in  delivering  the 
opinion  of  the  court  upon  this  motion,  said :  "  In  the  trial  of  of- 
fences, but  a  small  part  of  the  trial  is  intrusted  to  the  judges.     The 
offender's  peers  are  to  pass  on  him;  and  to  set  aside  a  verdict 
merely  at  our  discretion,  and  not  on  grounds  which  the  law  oon- 
siders  as  sufficient,  would  be  an  arbitrary  interference  in  jadicial 
proceedings,  and  a  violation  of  the  important  rights  of  jurors."    '*  If 
there  are  any  equitable  or  humane  causes  for  relief,  they  belong  not 
to  us,  but  to  the  executive.     Sentence  must  be  passed  on   the  ver- 
dict."    To  which  the  reporter  adds,  in  a  note,  "  The  sentence  being 
respited,  the  defendant  received  a  pardon  from  the  Grovemor  and 
Council,  which,  being  produced  at  the  next  term  of  the  court,  was 
allowed,  and  the  defendant  discharged,  ut  audivV^     Commonwealth 
V.    Waite^  5   Mass.  261.     A  certificate   of  that  pardon,  from    the 
office  of  the  Secretary  of  the  Commonwealth,  was  produced  at  the 
argument  of  the  present  case. 

At  April  term,  1807,  in  Middlesex,  Joel  Brown  was  tried  before 
Sedgwick,  J.,  and  found  guilty  of  larceny,  and  moved  for   a  new 
trial  for  misdirection  of  the  judge  to  the  jury.     The  case  was  con- 
tinued to  November  term,  1809,  when,  after  argument  upon  this 
motion,  Sedgwick,  J.,  said,  "  The  conviction,  I  think,  was   right,'"* 
and  the  other  judges  concurring,  a  new  trial  was  refused.     Oomtnon'' 
wealth  V.  Brown^  4  Mass.  580.     Before  any  further  judgment  or 
sentence,  the  defendant  obtained  and  pleaded  a  pardon    from   the 
executive,  and  was  thereupon  discharged  by  the  court.     Aliddleeex 
Rec.  1810,  fol.  6. 
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The  published  reports  afford  other  instances  in  which,  after  over- 
ruling  motions  for  a  new  trial  and  in  arrest  of  judgment,  or  excep- 
tioos  taken  by  the  defendant  at  the  trial,  the  court  has  suspended 
final  judgment  and  sentence  to  await  the  effect  of  an  application  of 
the  defendant  to  the  governor  for  a  pardon.  Commonwealth  v. 
Ladd,  15  Mass.  526  ;  Commonwealth  v.  Ma%h,  7  Met.  472,  476. 

Even  when  no  judgment  whatever  has  been  rendered,  and  no 
action  had  by  the  court  after  the  acceptance  and  recording  of  the 
verdict,  no  instance  has  been  found  in  which  a  pardon  granted  after 
verdict  has  been  disputed  or  disallowed.  And  our  records  show  that 
in  very  many  cases,  upon  the  production  of  a  pardon  granted  by  the 
executive  at  that  stage,  the  court  has  discharged  the  defendant.  It 
will  be  sufficient  to  add  one  more  case  to  those  already  cited. 

At  September  term,  1811,  in  Worcester,  held  by  Parsons,  C.  J., 
Sedgwick,  Sewall,  and  Parker,  JJ.,  Frederick  Carpenter,  who  had 
been  indicted  for  uttering  as  true  a  forged  and  counterfeit  paper,  and 
pleaded  not  guilty,  and  been  found  guilty  by  the  jury,  and  aiter- 
wards^  being  set  to  the  bar,  pleaded,  ^^  that  no  judgment  ought  to 
be  rendered  on  the  said  verdict,"  because  the  Gk)vernor  and  Council 
had  since  granted  him  a  pardon,  *^  wherefore  he  prays  that  judg- 
ment on  said  verdict  may  be  arrested,  and  he  may  be  thereof  dis- 
charged and  permitted  to  go  without  day.  Which  being  seen  and 
folly  understood  by  the  court,  it  is  thereupon  ordered  that  the  said 
Frederick  Carpenter  be  discharged  and  go  thereof  without  day." 
Worcester  Rec.  1811,  fol.  409. 

In  Commonwealth  v.  Oreen^  17  Mass.  515,  in  1822,  in  which  the 
power  of  the  court  to  grant  a  new  trial  in  a  capital  case  on  motion 
erf  the  defendant  after  conviction  by  the  jury  was  deliberately  set 
tied  for  the  first  time  in  this  Commonwealth,  upon  full  argument 
and  advisement.  Chief  Justice  Parker,  in  delivering  juc^ment, 
clearly  affirmed  the  authority  of  the  court,  upon  being  satisfied  of 
an  error  in  the  rulings  at  the  trial,  to  certify  the  fact  to  the  execu- 
tive and  recommend  a  pardon,  instead  of  granting  a  new  trial ;  and 
declared  that  the  latter  course  was  the  most  proper,  not  from  any 
doubt  of  the  power  of  the  executive  to  grant  a  pardon  at  that  stage 
of  the  case,  but  because  it  was  more  consistent  with  public  justice 
that  the  defendant  should  be  tried  again  according  to  law  than  that 
be  shoald  be  discharged  for  some  irregularity  perhaps  not  affecting 
the  merits  of  the  case,  and  more  consistent  with  the  rights  of  the 
defendant  to  have  the  judges  correct  an  error  committed  by  them- 
selves or  by  others  concerned  in  the  trial4  "  instead  of  being  obliged 
to  rely  upon  the  disposition  of  the  court  to  recommend  a  pardon,  or 
of  the  executive  power  to  grant  it."     17  Mass.  585,  586. 

If  the  words  of  the  constitutional  provision  could  be  deemed  am- 
biguous, their  interpretation  must  be  held  to  be  settled  by  the  con- 
temporaneous construction  and  the  long  course  of  practice  in  accord- 
ance therewith.  Stuart  v.  Lairdj  1  Cranch,  299,  809;  Edwards 
V.  Darby^  12  Wheat.  206,  210 ;  Commonwealth  v.  Parker^  2  Pick. 
M9,  556. 

It  was  argued  for  the  Commonwealth  that  the  defendant  could 
not  be  said  to  be  convicted  at  the  time  when  this  pardon  was  granted 
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because  a  bill  of  exceptions  was  then  pending  in  this  court  to  the 
rulings  under  which  he  had  been  found  guilty,  and  that  after  plead- 
ing the  pardon  he  might  still  prosecute  his  exceptions,  and,  if  they 
should  be  sustained,  have  the  verdict  set  aside.  But  it  is  within  the 
election  of  the  defendant  whether  he  will  avail  himself  of  a  pardon 
from  the  executive  (be  the  pardon  absolute  or  conditional) ;  if  he 
does  not  plead  the  pardon  at  the  first  opportunity,  he  waives  all 
benefit  of  the  pardon ;  if  he  does  so  plead  it,  he  waives  all  other 
grounds  of  defence.  Staunf.  P.  C.  150 ;  J.  Kel.  25 ;  4  BL  Com. 
402 ;  United  States  v.  Wilson,  7  Pet.  150.  The  pleading  of  the 
pardon  in  the  superior  court  would  therefore  be  ipso  facio  a  waiver 
of  his  exceptions.  A  still  more  conclusive  answer  to  this  objection 
is,  that  at  the  time  of  the  adoption  of  the  Constitution,  and  for 
many  years  afterwards,  no  bill  of  exceptions  was  permitted  by  law. 
It  was  first  given  to  the  rulings  of  a  justice  of  this  court  by  St.  1804, 
c.  105,  §  5,  and  to  the  rulings  of  the  court  of  common  pleas,  by  St. 
1820,  c.  79,  §  5.  The  providing  by  the  L^islature  of  a  new  form 
of  presenting  questions  of  law  to  the  court  does  not  make  the  ver- 
dict of  a  jury,  so  long  as  it  stands,  less  than  a  **  conviction,"  and 
cannot  abridge  the  prerogative  of  the  executive  under  the  Constitu- 
tion.    Ux  parte  Garland,  4  Wallace,  333,  380. 

The  necessary  conclusion  is,  that,  having  regard  to  the  ordinary 
legal  meaning  of  the  words  used  in  the  Constitution  at  the  time  of 
its  adoption,  to  the  presumption  which  the  judiciary  is  always  bound 
to  make  in  favor  of  the  validity  of  the  acts  of  those  intrusted  with 
the  highest  authority  in  another  department  of  the  government,  to 
the  rule  of  interpretation  in  favor  of  the  liberty  of  the  subject,  and 
to  the  practical  construction  given  to  this  clause  by  the  supreme  ex- 
ecutive of  the  Commonwealth  and  by  our  predecessors  in  this  court 
from  the  beginning,  the  pardon  of  the  aefendant  is  valid,  and  he 
must  be  Discharged. 


The  Commonwealth  v.  Jambs  Haggbety. 

(4  Brewster  (Pennsylvania),  826.     1869.)  ' 

In  the  Court  of  Oyer  and  Terminer  and  Quarter  Sessions  of  the  Peace  for 

the  County  of  Philadelphia. 


Qmdiiional  Pardon. 


A  pardon  may  hare  annexed  to  it  a  condition  either  precedent  or  subsequent,  upon  Hie 

performance  of  which  the  yalidity  of  the  pardon  will  depend. 
If  the  defendant  does  not  perform  tne  condition  of  the  pardon,  it  will  be  altogether  ▼oid, 

and  he  may  be  remanded  to  suffer  his  original  sentence. 
A  Yoid  condition  will  nullify  the  pardon. 
A  condition  that  the  defendant  leave  the  country  forthwith  is  a  reasonable  condition.     Suoh 

a  condition  means  a  departure  and  permanent  absence  from  the  country  durixx^  mX 

least  the  term  of  the  sentence. 

Henry  S.  Hagirt,  Esq.,  Assistant  District  Attorney,  ^  Fur^n^Mti 
Sheppard,  Esq.,  District  Attorney,  for  the  rule. 

Lewis  C.  Cassidjf  ^  William  6,  Mann,  Esqs.,  contra. 
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The  facta  of  the  case  are  stated  in  the  opinion  of  the  court  by 
Bbbwsteb,  J.     On  the  5th  of  December,  1 865,  the  grand  jury 
returned  a  true  bill  against  this  defendant  and  Hugh  Murphy,  charg- 
ing them  with  a  burglary  on  the  night  of  November  21, 1865,  in  the 
dwelling  of  Albert  McElrojr,  and  the  larceny  of  silks  of  the  value 
of  $1,579.50.     There  was  a  second  count  charging  the  defendants 
with  having  received  the  stolen  goods,  knowing  them  to  have  been 
stolen.     On  the  12th  of  December,  1865,  they  were  tried  before 
President  Judge  Allison  ;  James  Haggerty  was  found  guilty  of 
boiglary,  and  Hugh  Murphy  was  acquitted  on  the  first,  but  con- 
victed on  the  second  count.     On  the  same  day,  Haggerty  was  sen- 
tenced to  pay  a  fine  of  one  cent,  the  costs  of  prosecution,  and  to  im- 
prisonment in  the  Eastern  Penitentiary  for  the  term  of  ten  years. 
On  the  28th  of  August,  1866,  he  was  pardoned  by  the  Executive, 
"  upon  condition^  however^  that  he  leave  the  country  forthwith^    On 
the  29th  of  August,  1866,  the  pardon  was  read  to  him.     He  made 
no  objection  to  the  conditions,  and  acc^ted  his  freedom  upon  the 
terms  thus  imposed.     He  appears  to  have  gone  to  Canada,  where, 
however,  he  made  but  a  brief  stay,  and  returned  to  this  city.     He 
was  arrested  here  in  January,  1869,  and  a  number  of  indictments 
were  found  against  him  in  that  month,  charging  him  with  assaults 
with  intent  to  kill.     He  fled  from  justice,  and  was  surrendered  in 
April,  1869.     He  has  since  that  time  been  in  confinement  under  the 
indictments  last  referred  to.     On  the  4th  of  September,  1869,  the 
defendant  being  present,  the  District  Attorney  moved  for  a  rule  to 
diow  cause  why  the  defendant  shoiild  not  be  recommitted  to  the  pen- 
itentiary under  the  sentence  of  December  12,  1865.     The  rule  was 
granted.     On  its  return,  the  defendant's  coimsel  moved  to  strike  ofiE 
the  role.     Their  motion  was  overruled.    Witnesses  were  then  heard 
on  the  part  of  the  Commonwealth,  to  show  the  identity  of  the  pris- 
oner and  his  failure  to  comply  with  the  condition  of    the  pardon. 
The  defendant  also  submitted  evidence  to  establish  his  performance 
of  the  condition.     The  case  was  then  elaborately  and  fully  argued. 
In  an  experience  of  some  years,  it  has  never  been  my  fortune  to 
listen  to  so  complete  and  learned  a  presentation  of  points  and  au- 
thorities.    The  efforts  of  counsel  have  left,  indeed,  but  little  for  the 
court  to  doy  save  to  examine  and  analyze  their  briefs.     This  labor 
would  have  been  earlier  discharged,  but  for  the  prior  claim  of  cases 
which  had  preceded  this  argument.     The  Commonwealth  contends 
that  the  sentence  against  this  defendant  is  now  in  full  force,  the  con- 
dition annexed  to  the  pardon  never  having  been  performed.     She 
therefore  asks  that  the  prisoner  be  recommitted  to  the  penitentiary, 
to  serve  out  his  term,  precisely  as  if  he  had  escaped.     The  defend- 
ant insists  that  the  rule  ought  not  to  have  been  granted,  — 

first,  because  there  was  no  affidavit  made  by  the  District  Attor- 
ney, or  by  any  other  person  as  to  the  facts  of  the  case. 

Secondly,  because  the  Attorney  Greneral  is  the  only  officer  who 
nn  intervene  in  such  a  case. 

The  defendant  further  contends  that  the  condition  attached  to  the 
pardon  ia  void,  and  that  at  all  events  he  has  fully  complied  with  its 
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terms.  We  shall  dispose  of  these  various  points  in  their  proper 
order. 

The  objection  as  to  the  affidavit  is  answered  by  the  fact  that  no 
warrant  was  asked  for  or  issued.  The  defendant  is  eonvicted  by  the 
oaths  of  twelve  men  upon  an  indictment  found  by  at  least  thirteen 
grand  jurors.  Here  then  are  twenty-five  oaths  or  affirmations  upon 
which  a  bench  warrant  could  at  any  time  have  been  issued  without  a 
further  cumulation  of  informations.  But  no  process  was  in  fact 
issued. 

The  District  Attorney  has  all  the  powers  of  the  Attorney  Grenerai 
in  this  court,  and,  the  preliminary  objections  being  thus  removed,  we 
come  at  once  to  the  consideration  of  the  important  questions  of  the 
case,  which  may  be  thus  stated :  — 

1.  Is  this  defendant  the  identical  person  who  was  sentenced  by  this 
court  ?  and  if  so  — 

2.  His  sentence  being  yet  unexpired,  does  he  show  any  sufficient 
reason  against  its  enforcement  ? 

Upop  the  first  point  there  is  clear  proof  of  his  identity,  and,  as 
already  shown,  he  admits  that  he  is  the  same  person. 

The  term  for.  which  he  was  sentenced  not  having  expired,  he 
should  clearly  be  recommitted,  unless  he  shows  cause  to  the  contrary. 

The  burden  is  on  him.  No  coiirt  is  bound  to  take  notice  of  a 
pardon  until  it  is  pleaded.  It  rests  with  a  defendant  who  has 
received  the  act  of  grace  to  formally  exhibit  it. 

In  strict  law  a  pcmioned  convict  would  be  compelled  to  sue  out  his 
habeoB  corpus^  plead  his  pardon,  and  thus  receive  his  discharge. 
Had  this  course  been  followed  here,  the  defendant  would  have  re- 
ceived a  conditional  release.     Our  practice  dispenses  with  these  un- 
necessary forms,  but  still  retains  the  principle  of  which  they  were 
the  type.     That  principle  throws  upon  a  defendant  so  circumstanced 
the  onus  of  producing  the  pardon  and  proving  his  compliance  ^th 
the  condition.     The  Commonwealth   in  the  present  case  took  the 
initiative,  and  very  properly  so,  for  her  officers  had  notice  of    tke 
pardon.     Good  faith,  therefore,  required  that  they  should  pursue  the 
course  they  adopted.     But  this  in  no  wise  changes  the  relation  in 
which  this  defendant  stands  to  the  law.     He  virtually  assumes  the 
burden  thus  imposed  on  him  by  reason  and  by  aU  authority.      He 
says,  as  already  stated :  — 

1.  The  condition  is  a  nullity,  and 

2.  That  at  all  events  he  has  performed  it. 

On  the  first  branch  of  the  case  it  has  been  ingeniously  argued  that 
the  charter  pardons  the  offence,  not  the  offender.     For  this  there  is 
undoubtedly  high  authority.     "The  king's  pardon  doth  not    only- 
clear  the  offence  itself,  but  all  the  dependencies,  penalties,  and  dis- 
abilities incident  unto  it."     Cuddington  v.  Wilkins^  Hobart's   Rep. 
81,  82.     It  takes  away,  says  Hale  (Pleas  of  Crown,  vol.  2,  p.  278), 
poenam  et  culpam  in  foro  humcmo.     It  reaches  both  the  punishment 
and  the  guilt.     Ex  parte  Garland^  4  Wallace,  333.     In  Bcn^Tn  v. 
Clause^  o  Hill,  196,  Bronson,  J.,  disapproves  of  the  citation  from 
Hobart ;  but  in  this,  says  a  learned  writer  in  the  last  number  of  tbe 
"American  Law  Register,"  of  September,  1869,  p.  617,  **  lie    is 
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* 

clearly  in  opposition  to  the  whole  current  of  English  authority  for 
the  last  two  hundred  and  fifty  years."  ^ 

But  of  what  avail  is  it  to  establish  that  a  full  pardon  washes  away 
the  leprosy  of  the  offences.  The  question  behind  all  this  is,  as  to 
the  effect  of  a  conditional  pardon.  For  if  a  condition  unperformed 
defeats  the  pardon,  then  it  matters  not  whether  the  charter  has 
released  the  punishment  simply  or  has  washed  away  the  crime..  In 
either  event,  if  we  acknowledge  the  strength  of  the  condition  broken, 
it  is  the  crime  or  the  criminal  remains  unpardoned,  and  it  matters 
not  which. 

That  the  constitutional  grant  to  the  executive  of  the  power  to 
pardon  must  be  construed  in  the  light  of  the  English  authorities 
would  seem  to  be  well  settled.  Chief  Justice  Marshall  (^United 
States  V.  Wilson^  7  Pet.  150)  said :  "  As  this  power  has  been  exer- 
cised £rom  time  immemorial  by  the  executive  of  that  nation  whose 
language  is  our  language,  and  to  whose  judicial  institutions  ours 
bear  a  close  resemblance,  we  adopt  their  principles  respecting  the 
operation  and  effect  of  a  pardon,  and  look  into  their  books  for  the 
rules  prescribing  the  manner  in  which  it  is  to  be  used  by  the  person 
who  would  avail  himself  of  it." 

FoUowing  the  lead  of  the  English  text-writers  and  decisions,  there 
would  seem  to  be  no  room  to  question  the  power  to  grant  conditional 
pardons. 

Hawkins  (vol.  ii.  §  45)  says :  ^^  It  seems  agreed  that  the  King 
may  extend  his  mercy  on  what  terms  he  pleases,  and  consequently 
may  annex  to  his  pardon  any  condition  that  he  thinks  fit,  whether 
prelcedent  or  subsequent,  on  the  performance  whereof  the  validity 
of  the  pardon  will  depend.'* 

To  the  same  effect  are  Coke  Litt.  274,  b. ;  4  Bl.  Com.  401,  and 
Ch.  Cr.  Law,  773. 

The  last  author,  after  announcing  the  principle,  says :  "  If  he  * 
(the  defendant)  "  does  not  perform  the  condition  of  the  pardon,  it 
will  be  altogether  void,  and  he  may  be  brought  to  the  bar  and  re- 
manded to  suffer  his  original  sentence."     See,  also,  1  Arch.  Cr.  PI. 
377  n. 

1  Coke  says  (3  lost.  p.  233),  "  A  pardon  be  pardoned  for  the  same,  is  it  not  the 

is  a  work  of  mercy,  wherebj  the  king  either  murder  that  is  pardoned? 

before  attainder,  sentence,  or  conviction,  or  "P.  Naj,  by  your  favor,  if  a  man  be  par- 

aiVer,  fbrgiveth  anj  crime,  offence,  punish-  doned  for  murdtT  or  any  other  ofience,  it  is 

ment,  execution,  n^ht,  title,  debt,  or  duty,  the  man  that  is  pardoned ;  the  murder  still 

temporal  or  ecclesiastical:  all  that  is  for-  remains  murder.    But  what  is  pardon? 

felted  to  the  king  by  any  attainder,  &c.,*  **  L.  Pardon,  as  Sir  Edward^  Coke  says 

he  may  restore  by  ms  charter :  but  if  by  (3  Inst.  p.  233k  is  derived  of  per  and  donOf 

the  attainder  the  blood  be  corrupted,  that  and  signifies  tnoroughly  to  remit, 

miut  be  restored  by  authority  of  parlia-  "  P.  If  the  king  remit  the  murder,  and 

ment."  pardon  not  the  man  that  did  it,  what  does 

Hobbes,  who  had  a  marveUous  faculty  for  the  remission  serve  for  ? 

stripping  words  of  their  ambiguity,  says  in  "L.  Yon  know  well  enoueh  that  when  we 

ids  Dialogue  between  a  Philosopher  and  a  say  a  murder  or  anything  else  is  pardoned, 

Lawyer,  while  commenting  upon  the  mat-  all  Englishmen  understand  thereby,  that 

er  of  pardon  as  treated  of  by  Coke :  —  the  punishment  due  to  the  ofienoe  is  the 

"  P.  .  .  .  Now  tell  me,  wliat  it  is  which  thing  remitted, 

is  sud  to  be  pardoned  ?  "P.  But  for  our  understanding  of  one 

**L.  What  can  it  be,  but  only  the  of-  another,  you  ought  to  have  said  so  at 

fence?   If  a  man  hath  done  a  murder,  and  first.  .  .  .  ." 
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To  the  same  effect  are  our  own  authorities :  Kent's  Com.  297 , 
Opinions  of  the  -Attorneys  General,  voL  i.  p.  250,  342 ;  voL  v.  p. 
368 ;  People  v.  PoUer,  1  Parker  Cr.  R.  47  ;  Ex  parte  Wells,  18 
How.  307 ;  State  v.  Smith,  1  Bailey  (So.  Car.),  283  •  United  States 
V.  Wilson,  7  Peters,  160. 

The  only  restriction  upon  the  power  of  conditional  pardon  is,  that 
"  th§  condition  be  compatible  with  the  genius  of  our  Constitution 
and  laws."  Mr.  William  Wirt  —  Opinions  of  Attorneys  General, 
vol.  i.  p.  482. 

In  Pennsylvania  the  point  raised  by  this  defendant  has  been 
directly  ruled  against  him.  Our  Supreme  Court  decided  in  FlaveWs 
case  (8  W.  &  S.  197),  that  "  The  Governor  may  annex  to  a  pardon 
any  condition,  whether  precedent  or  subsequent,  not  forbidden  by 
law,  and  it  lies  on  the  grantee  to  perform  it.  If  he  does  not,  in  case 
of  a  condition  subsequent,  the  pardon  becomes  null ;  and  if  the  con- 
dition is  not  performed,  the  original  sentence  remains  in  full  force 
and  may  be  carried  into  effect."  It  is  objected  that  this  was  only 
a  decision  of  a  single  judge  at  Nisi  Prius.  The  record  has  been 
produced  by  the  District  Attorney,  and  it  establishes  that  the  Jiabeas 
corpus  was  heard  before  Chief  Justice  Gibson  and  Justices  Rogers^ 
Sergeant,  and  Bumside. 

It  is  also  suggested  that  FlavelVs  case  is  against  the  whole  current 
of  authority.  In  support  of  this  the  defendant  relies  upon  Com^ 
monwealth  v.  JSatsfield  (2  Pa.  Law  Jour.  37)  ;  Commonwealth  v. 
Fowler  (4  Call's  (Va.)  Kep.  35),  and  Amour  Hwnt's  case  (6  Eng- 
lish (Arkansas),  284). 

It  is  a  sufficient  answer  to  the  first  citation  to  say  that  the  ruling 
therein,  as  opposed  to  the  decision  of  our  Supreme  Court,  must  of 
course  give  way. 

In  Uommonwealth  v.  Fowler  (4  Call's  Reports  (Va.),  35),  there 
was  no  express  decision  that  the  Governor  could  not  grant  a  condi- 
tional pardon ;  it  was  simply  ruled  that  the  condition  in  that  case, 
which  farmed  the  defendant  out  as  a  laborer  for  a  number  of  years, 
was  void. 

In  Amour  Hunt's  case  (5  English  (Arkansas),  284),  the  condition 
was  "  to  depart  without  delay."  The  defendant  went  to  Tennessee 
and  returned.  The  statute  of  Arkansas  gave  a  general  power  of 
pardon,  and  also  the  power  to  pardon  on  terms  if  the  defendant  as- 
sented. The  Governor  exercised  his  clemency  under  his  general 
powers,  and  did  not  adopt  the  provisions  of  the  special  clause.  The 
court  say:  "The  fact,  therefore,^ that  he  did  not  conform  to  this 
latter  clause  must  be  taken  as  strong  evidence  that  he  did  not  intend 
doing  so." 

Were  it,  however,  otherwise,  and  were  all  these  cases  in  opposition 
to  the  ruling  in  FlavelVs  case,  it  would  matter  not.  Whether 
the  decision  of  our  Supreme  Court  is  or  is  not  sound  law  is  not  a 
matter  proper  to  be  submitted  to  our  judgment.  We  cannot  review 
the  ruling  of  our  superiors  even  if  we  should  differ  from  thetn  as  to 
the  law.  Sufficient  for  us  that  they  have  so  decided.  Sic  scr^pta 
est.  In  the  present  instance,  however,  their  decision  is  supported 
by  all  the  authorities,  and  commends  itself  to  our  love  of  justice 
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and  to  our  common  sense.  We  further  r^ard  the  condition  before 
as  as  reasonable.  It  received  legislative  sanction  by  the  Act  of  March 
8, 1780  (1  Smith's  Laws,  498),  which  expressly  authorizes  the  exec- 
utive council  to  grant  pardon^  in  certain  cases  with  precisely  this 
condition.  And  it  is  in  no  wise  to  be  compared  to  a  pardon  upon 
terms  of  changing  religious  or  political  views. 

But  here  again,  if  the  defendant's  argument  were  sustained  by 
us,  it  would  not  avail  him,  for  a  void  condition  would  nullify  the 
pardon. 

in  the  0096  of  Parker  and  others^  Canadian  prisoners  (5  Meeson 
&  Welsby,  32),  Lord  Abinger  held  that  if  the  condition  upon  which 
alone  the  pardon  be  granted  be  void,  the  pardon  must  also  be  void. 

The  only  remaining  question  is  one  of  fact,  viz. :  Did  the  de- 
fendant perform  the  condition  ?  Did  "  he  leave  the  country  forth- 
with?" If  by  these  words  it  was  meant  that  he  should  cross  our 
frontier  one  hour  and  return  the  next  hour,  he  has  ceiijainly  per- 
formed the  condition.  But  if  it  meant,  as  we  now  construe  it,  a 
permanent  absence  from  the  country  during  at  least  the  term  of  the 
sentence,  then  the  defendant  has  utterly  failed  to  perform  it.  He 
has  not  proved  that  he  engaged  a  house,  or  even  a  room,  outside  of 
oar  jurisdiction.  He  has  not  shown  a  single  act  in  Canada  as  indi- 
cating the  animu»  manendu 

We  construe  these  words  to  mean  a  permanent  departure  during 
at  least  the  whole  of  the  term  of  the  sentence,  and  so  regarding 
them,  we  find  that  the  defendant  has  not  complied  with  the  condition. 
The  proper  practice  in  such  a  case  has  been  adopted  here  by  the 
District  Attorney.  State  v.  Smithy  1  Bailey  (South  Carolina),  283  ; 
State  V.  Addington^  2  Bailey  (South  Carolina),  616 ;  State  v. 
Chancellors^  1  Strob.  (South  Carolina),  847 ;  State  v.  Fuller^  1 
McCord  (South  Carolina),  178.  Rule  absoliUe. 


Teeb  Pboplb  of  the  State  op  Campobnia  v.  John  Bowbn 

(43  Cal.  489.     Supreme  Court,  1S72.) 

Competency  of  Witness.  —  Pardon. 

« 
The  foUowing  act  of  the  Governor,  "Whereas  (A  B)  has  been  conyicted  of  criminal 
offences  ....  and  whereas  it  is  desirable  for  the  attainment  of  the  ends  of  justice 
that  he  shoold  be  restored  to  citizenship,  therefore  I  ....  do  hereby  restore  said  (A 
B)  to  all  the  rights  of  citizenship  possessed  by  him  before  his  conviction  for  the  of- 
ioices  above  referred  to,"  signed  by  the  Governor,  attested  by  the  Secretary  of  State, 
and  sealed  with  the  state  seal,  is  not  a  pardon,  and  does  not  render  a  convicted  felon 
competent  as  a  witness. 

Appeal  from  the  County  Court  of  Sutter  County. 
The  defendant  was  convicted,  and  appealed  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 
The  other  facts  are  stated  in  the  opinion. 
J.  Cr.  JSastman  ^  G.  W.  Tyler ^  for  appellant. 
Attorney  Greneral  Love^  for  respondent. 
By  the  Court,  Wallace,  C.  J.     On  the  trial  of  the  prisoner  upon 
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an  indictment  for  the  alleged  crime  of  grand  larceny,  one  Davis  was 
permitted  to  testify  as  a  witness.     Davis  had  been  convicted  of  di- 
vers felonies  in  the  courts  of  the  State,  for  which  he  had  been  ad- 
judged to  suffer  and  had  suffered  imprisonment  m  the  Penitentiary. 
The  record  of  these  convictions  was  produced  by  the  prisoner,  who 
thereupon  objected  that  Davis  was  thereby  rendered  incompetent  to 
testify  in  the  case.     It  appeared  by  the  records  produced  and  put  in 
evidence  by  the  prisoner  in  support  of  his  objection,  that  in  July, 
1861,  by  the  judgment  of  the  Court  of  Sessions  of  the  County  of 
Santa  Clara,  Davis  had  been  duly  convicted  of  the  crime  of  robbery 
and  sentenced  to  suffer  imprisonment  in  the  Penitentiary ;  that  in 
1864  he  had  been  duly  convicted  by  the  judgment  of  the  County 
Court  of  the  City  and  County  of  San  Francisco  of  the  crime  of  burg- 
lary, and  again  sentenced  to  imprisonment  in  the  Penitentary  ;  and 
that  in  1868,  in  the  County  Court  of  Santa  Clara,  he  had  been  duly 
convicted  of  the  crime  of  grand  larceny,  and  by  the  judgment  of  that 
court  again  sentenced  to  undei^  punishment  therefor  by  imprison- 
ment in  the  Penitentiary. 

It  was  conceded  below  and  is  conceded  here  that  these  convictions 
of  themselves  well  supported  the  objection  of  the  prisoner  in  that  be- 
half. In  order  to  remove  the  objection  and  to  restore  the  compe- 
tency of  Davis,  the  people  relied  upon  and  exhibited  to  the  court  an 
executive  act  which  they  claimed  removed  the  disability  arising  from 
these  several  convictions,  and  which  is  as  follows :  — 

"  Whereas  Charles  Davis,  alias  Charles  Moore,  has  been  convicted 
of  criminal  offences  against,  the  laws  of  the  State  of  California,  and 
whereas  it  is  desirable  for  the  attainment  of  the  ends  of  justice  that 
he  should  be  restored  to  citizenship;  therefore  I,  H.  H.  Haight, 
Governor  of  said  State,  do  hereby  restore  said  Davis  to  all  the 
rights  of  citizenship  possessed  by  him  before  his  conviction  for  the 
offences  above  referred  to.  Witness  my  hand  and  the  great  seal  of 
the  State  at  Sacramento,  this  17th  day  of  March,  1871. 

"H.  H.  Haight,  Governor. 
[Seal.]      "  Attest:  H.  L.  Nichols,  Secretary  of  StateJ*^ 

The  court  below,  being  of  opinion  that  the  competency  of  Davis 
as  a  witness  was  thereby  restored,  thereupon  overruled  the  objection 
of  the  prisoner  in  that  behalf,  and  its  ruling  in  this  respect  is  now 
brought  up  for  review. 

The  power  of  the  Executive  of  the  State  to  pardon  offences,  other 
than  the  offence  of  treason  or  impeachable  offences,  is  conferred  upon 
him  by  the  Constitution.  Art.  6,  sec.  13.  His  power  in  that  re- 
spect is  of  the  same  general  nature  as  that  conferred  upon  the  Presi- 
dent of  the  United  States  by  the  Federal  Constitution.  Art.  2, 
sec.  2.  It  is  true  that  the  pardoning  power  of  the  President  ex- 
tends to  the  pardon  of  offences  before  as  well  as  after  conviction, 
while  that  of  the  Governor,  under  the  provisions  of  the  State  Consti- 
tution, embraces  only  those  cases  in  which  a  conviction  has  already 
been  had ;  and  it  is  also  true  that,  except  in  cases  arising  in  the  mil- 
itary or  naval  service,  the  pardoninjg  power  of  the  President  is  iinre« 
strained  by  legislative  control ;  whi&  that  of  the  GoVemor  is  sul>jeot. 
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in  its  exercise,  to  sach  regulations  as  the  Legislature  may  provide  in 
relation  to  the  manner  of  applying  for  pardons ;  but  the  inherent 
nature  and  operation  of  the  power  itself,  whether  exercised  by  the 
one  or  the  other  of  these  officers,  and  the  consequences  of  its  exercise 
by  either  in  a  ^ven  case  must  be  considered  to  be  substantially 
identical,  and  as  extending  its  effect  not  merely  to  the  punishment 
otherwise  inflicted  or  to  be  inflicted,  but  also  to  the  guilt  of  the 
offender. 

"  The  effect  of  a  pardon  (under  the  rules  of  the  common  law)  is 
to  make  the  offender  a  new  man  ;  to  acquit  him  of  all  corporal  pen- 
alties and  forfeitures  annexed  to  that  offence  for  which  he  obtains  a 
pardon  ;  it  gives  him  a  new  credit  and  capacity ;  and  the  pardon  of 
treason  or  felony,  even  after  conviction  or  attainder,  will  enable  a 
man  to  have  an  action  of  slander  for  calling  him  a  traitor  or  felon.'* 
2  Blackstone,  p.  402.  Mr.  Chief  Justice  Marshall,  speaking  of 
the  pardoning  power  of  the  President  under  the  provisions  of  the 
Federal  Constitution,  said  :  "  As  this  power  has  been  exercised  from 
time  immemorial  by  the  executive  of  that  nation  whose  language  is 
our  language,  and  to  whose  judicial  institutions  ours  bear  a  close 
resemblance,  we  adopt  their  principles  respecting  the  operation  and 
effect  of  a  pardon,"  &c.      United  States  v.  Wilson^  7  Peters,  159. 

In  Ex  parte  Wells  (18  How.  310),  the  Supreme  Court  of  the 
United  States  reaffirmed  this  view  of  the  nature  of  the  executive 
power  to  pardon  offences  as  existing  under  the  Federal  Constitution, 
and  there  can  be  no  doubt  that  the  pardoning  power,  whether  exer- 
cised under  the  Federal  or  State  Constitution,  is  the  same  in  its 
natm-e  and  effect  as  that  exercised  by  the  representatives  of  the 
English  Crown  in  this  country  in  colomal  times,  and  that  one  of  the 
consequences  of  a  pardon  extended  was  and  is  to  remove  from  the 
offender  that  disability  to  testify  as  a  witness  in  a  court  of  justice 
which,  by  the  rule  of  the  common  law,  was  consequent  upon  his  con- 
viction oi  a  felony.  The  Governor  might  have  pardoned  Davis  had 
he  seen  fit ;  he  was  not  the  less  the  subject  of  the  executive  power 
in  that  respect  because  he  had  already  suffered  the  punishment  ad- 
judged for  his  crime.  2  Wheeler  C.  C.  451.  Had  he  done  so,  there 
IS  no  doubt  that  his  competency  as  a  witness  would  have  been  there- 
by restored. 

But  the  executive  act  under  review  is  not  a  pardon,  nor  was  it  in- 
tended to  be  such.  It  did  not  purport  to  remove  the  guilt  of  Davis, 
nor  wipe  away  the  infamy  by  the  law  of  the  land  attaching  upon 
him  by  reason  of  his  conviction.  It  sought  to  restore  him  to  all  the 
rights  of  citizenship  possessed  by.  him  before  his  conviction  of  the 
offences  **  above  referred  to,"  and  to  so  restore  him,  while  he  yet  re- 
mained a  convicted  felon,  and  with  the  consequent  legal  infamy  at- 
taching by  law  to  that  status.  The  stain  of  his  iniquity,  flowing 
from  his  conviction,  is  still  left  upon  him  by  the  executive.  The 
judgment  of  the  law  upon  that  fact  is,  that  the  credit^  of  his  oath  is 
BO  £^)6olately  and  effectually  destroyed  that  he  cannot  be  trusted  to 
testify  at  all ;  that  it  is  not  to  be  hoped  that  he  will  speak  the  truth, 
bat  must  be  conclusively  assumed  that  he  will  not.  If  the  judg- 
ment be  reversed,  the  disability  is,  of  course,  necessarily  removed ; 
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if  the  offence  be  pardoned  the  same  consequence,  too,  would  follow. 
But  80  long  as  the  judgment  remains,  the  guilt  it  fixes  upon  the 
convict  is  not  taken  away,  and  the  disability  necessarily  remains. 
They  are  legally  inseparable ;  hence  it  is  held  that  if  the  executive 
pardon  the  offence,  he  necessarily  removes  the  disal^ty  annexed  to 
it  by  law,  and  a  promise  inserted  in  the  deed  of  paraon,  that  the 
disability  shall  remain,  notwithstanding  the  pardon  of  the  offence 
itself,  is  void.     People  v.  Pease^  3  Johns.  Cas.  333. 

These  views  disposed  of  the  question  presented,  but  if  they  did 
not,  it  might  be  not  a  little  difficult  to  maintain  that  the  attempted 
restoration  of  Davis  "  to  all  the  rights  of  citzenship  "  he  had  there- 
tofore possessed  would,  by  expression,  include  a  right  to  testify  as  a 
witness,  or  that  there  is  any  known  relation  between  the  compe- 
tency of  a  witness  and  his  "  rights  of  citzenship." 

Judgment  reversed  and  cause  remanded  for  a  new  trtaL 

Mr.  Justice  Crockett  did  not  express  an  opinion. 


William  A.  Glover's  case. 

(109  Massachusetts,  S40.    Supreme  Judicial  Court,  1S72.) 

Statute  Right  to  THoL 

The  right  under  the  Mass.  Gen.  Sts.  c.  171,  |  30,  of  a  prisoner  to  be  tried  at  the  next 
term  of  the  court  after  the  expiration  of  six  months  fVom  the  time  when  he  was  im- 
prisoned, does  not  require  tnat  he  shall  have  a  trial  resulting  in  acquittal  or  con- 
viction, or  be  discharged ;  and  if  he  is  tried  at  or  before  that  term,  and  the  jnrj  dis- 
agree, his  appUcation  for  another  trial  is  addressed  to  the  discretion  of  the  court. 

Habeas  corpus  to  the  sheriflf  of  Suffolk,  issued  on  December  27, 
1871,  upon  the  petition  of  William  A.  Glover,  verified  by  his  oath, 
which  represented  that  he  was  unlawfully  deprived  of  his  liberty  by 
the  sheriff  at  the  county  jail ;  that  the  sheriff  was  holding  him  to 
answer  to  an  indictment  returned  into  the  Superior  Court  for  crim- 
inal business  in  Suffolk  at  May  term,  1871,  of  that  court,  wherein  he 
was  charged  with  being  an  accessory  before  the  fact  to  breaking  and 
entering  a  building  in  Boston  with  intent  to  steal  therein ;   ^^  that 
said  indictment  was  found  in  May,  1871,  and  he  was  arraigned  upon  the 
same  May  20,  1871 ;  that  he  was  on  that  day  committed  to  the  jail, 
and  has  there  remained  ever  since  ;  that  he  was  tried  on  the  indict- 
ment in  August  1871,  at  which  trial  the  jury  disagreed ;  that,  at 
each  term  of  the  court  since,  he  has  required  to  be  tried  thereon ; 
that  at  the  December  term  of  the  Superior  Criminal  Court  for  said 
county  he  was  notified  that  he  was  to  be  tried,  and  that  Tuesday, 
the  26th  day  of  said  December,  was  set  down  as  the  day  for  the 
trial ;  that  he  was  ready  on  that  day  to  be  tried,  with  witnesses  pro- 
cured at  great  expense  from  distant  places,  but  upon  the  case  being 
called  the  District  Attorney  moved  to  postpone  the  trial  of  it  to  the 
next  term  ;  that  he  objected,  and  required  to  be  tried  at  that   term 
or  be  discharged  on  his  own  recognizance,  as  provided  in  the   Gen. 
Sts.  c.  171,  §  30,  but  the  court  postponed  the  case  and  refused  to 
discharge  him  on  his  own  recognizance,  and  ordered  him  to  furnish 
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bail  to  the  amount  of  $5,000,  and  in  default  thereof  be  committed  to 
jail ; "  and  that  he  was  unable  to  give  the  bail  required,  and  under 
the  statute  had  a  right  to  be  discharged  upon  his  own  recognizance 
given  in  such  manner  and  form  as  the  court  might  direct.  The 
sheriff  made  return  to  the  writ  on  December  30,  1871,  bringing  the 
body  of  the  petitioner  into  court,  and  justifying  his  holding  of  him 
upon  the  &ct8  all^d. 

Hearing  before  Wells,  J.,  who  adjourned  the  case  into  this  court 
held  for  the  county  of  Suffolk,  and  reserved  it,  upon  the  petition, 
writ,  and  return,  lor  the  determination  of  the  full  court,  before 
whom  it  was  argued  in  January  1872. 

L.  M.  Child^  for  the  petitioner. 

C.  Allen^  Attorney  General,  for  the  Commonwealth. 

Wells,  J.  The  statute,  (Jen.  Sts.  c.  171,  §  30,^  which  entitles 
the  prisoner  to  require  that  he  be  tried  "  at  the  next  term  of  the 
court  after  the  expiration  of  six  months  from  the  time  when  he  was 
imprisoned,"  is  intended  for  his  protection  against  imprisonment 
apon  a  criminal  charge,  without  opportunity,  within  a  reasonable 
time,  to  meet  the  proofs  upon  which  it  was  made,  and  obtain  de- 
liverance by  a  verdict  in  his  favor.  The  next  term  after  the  ex- 
piration of  six  months  is  specified  as  fixing  the  period  beyond  which 
he  cannot  be  detained  without  such  an  opportunity  of  trial,  if  he 
demands  it;  and  not  as  the  only  time  at  which  he  can  insist  upon 
his  right ;  nor  as  giving  him  the  right  then  to  require  that  he  should 
have  a  trial  residting  in  acquittal  or  conviction,  or  be  discharged. 
A  trial  before  the  expiration  of  six  months  meets  the  purpose  of  the 
statute  in  securing  to  the  prisoner  an  early  opportunity  of  relief 
from  an  unfounded  charge.  Having  had  tnat,  his  application  for 
another  trial  is  not  of  absolute  right,  but  is  addressed  to  the  judi- 
cial discretion  of  the  court.        '  Prisoner  remanded. 


Commonwealth  v.  William  J.  Sutherland. 

(109  Massachasettfl  S42.     Supreme  Judicial  Court,  1872.) 

Farmer  AcquittaL  —  Identity  of  Offences. 

An  acquittal  upon  one  indictment  for  receiving  stolen  goods  is  no  bar  to  the  prosecution 
of  the  same  defendant  upon  another,  without  further  proof  of  the  identity  of  the  of- 
feocea  than  that  the  goods  described  in  the  second  indictment  are  such  that  the  aver- 
menta  of  the  first  inmctment  might  describe  them. 

Indictment  found  and  returned  at  November  term,  1871,  of  the 
Superior  Court  in  Suffolk,  for  receiving  on  July  1,  1871,  at  Boston, 
knowing  the  same  to  have  been  stolen,  "  one  piece  of  cloth,  to  wit, 
one  and  a  half  yards  of  vesting,  each  yard  of  the  value  of  five  dol- 

i  **  ISyerj  person  held  in  |>ri0on  upon  an  the  satisfaction  of  the  court  that  the  wit- 

ndietnaent  shall,  if  he  requires  it,  be  tried  nesses  on  behalf  of  the  government  have 

at  the  next  term  of  the  court  after  the  ex-  been  enticed  or  kept  awaj,  or  are  detained 

piratkm  of  sax  months  from  the  time  when  and  prevented  from  attending  the  court  bj 

ne  was  imprisoned,  or  shall  be  bailed  upon  sickness  or  some  inevitable  accident." 
own  recognizance,  unless  it  appears  to 
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•  lars ;  one  piece  of  cloth,  to  wit,  one  yard  of  black  broadcloth,  of 
the  value  of  six  dollars ;  one  piece  of  cloth,  to  wit,  one  and  one 
half  yards  of  broadcloth,  each  yard  of  the  value  of  six  dollars  ;  one 
piece  of  cloth,  to  wit,  two  and  one  half  yards  of  blue  broadcloth,  each 
yard  of  the  value  of  six  dollars ;  one  piece  of  cloth,  to  wit,  two  and 
one  half  yards  of  doeskin,  each  yard  of  the  value  of  six  doUars ;  of 
the  property,  goods  and  chattels  of  one  Zaccheus  B.  Ingalls.'* 

At  the  trial  in  the  Superior  Court,  before  Lord,  J.,  the  defendant 
was  found  guilty  and  alleged  exceptions.  The  bill  of  exceptions 
first  stated  that  the  defendant  .pleaded  not  guilty,  and  on  the  trial 
offered  to  prove  a  former  acquittal ;  that  the  judge  permitted  him 
to  introduce  his  evidence  on  that  point,  without  any  special  plea; 
and  that  the  defendant  introduced  evidence  of  his  acquittal  on  an 
indictment  found  and  letumed  against  him  at  August  term,  1871,  of 
the  Superior  Court  in  Suffolk,  for  receiving  on  July  1,  1871,  at 
Boston,  knowing  the  same  to  have  been  stolen,  "  one  hundred  yards 
of  woollen  cloth,  each  yard  of  which  was  of  the  value  of  four  dol- 
lars, of  the  property,  goods  and  chattels  of  Zaccheus  B.  Ingalls  and 
Peter  Ramer."     It  then  continued  thus :  — 

"  The  defendant  prayed  for  a  ruling  that,  if  the  jury  should  find 
that  all  the  goods  described  in  the  present  indictment  were  woollen 
cloth,  the  former  acquittal  would  be  a  bar  to  the  present  indictment, 
because  they  could  in  that  event  have  been  proved  under  the  former 
indictment.     The  judge  declined  so  to  rule,  and  instructed  the  jury 
that  upon  the  face  of  the  two  indictments  the  offences  charged  were 
not  necessarily  the  same ;  that,  if  they  should  find  that  the  goods 
described  in  the  present  indictment  were  the  same  goods  described 
or  intended  to   be  described  by  the  former  indictment,  then    the 
former  acquittal  would  be  a  bar;   that  it  must  appear  that  the 
offence  of  which  the  defendant  was  acquitted  was  the  same  on  which 
he  was  now  on  trial ;  and  that,  unless  it  so  appeared  from  all  the 
evidence  in  the  case,  it  would  be  no  bar  to  this  indictment. 

"  There  was  evidence  tending  to  show  that  all  the  goods  men- 
tioned in  the  present  indictment  were  made  of  woollen  and   were 
thus  woollen  cloth  ;  though  the  same  evidence  tended  to  show  that 
certain  of  them  would  not  properly  be  called  woollen  cloth.      There 
was  also  evidence  tending  to  show  that  the  Ingalls  named  in  this 
indictment  was  a  member  of  the  firm  of  Ingalls  &   Ramer.       No 
evidence  was  offered,  on  eithet  side,  as  to  the  goods  referred  to  in 
the  former  indictment,  nor  by  whom  stolen,  nor  when,  nor  any  cir- 
cumstances attending  the  former  trial,  nor  what  was  in  issue  ;  and 
there  was  no  evidence  of  the  identity  of  the  offences,  except  the  in- 
troduction of  the  former  indictment.    The  defendant  excepted  to 
the  charge  of  the  court  as  given,  and  to  his  declining  to  charge  as 
requested." 

P.  R.  Hutchinson^  for  the  defendant. 

C,  R.  Train^  Attorney-General,  for  the  Commonwealth. 

By  the  Court.  An  acquittal  of  the  charge  of  larceny  of  cer- 
tain goods  is  not  a  bar  to  an  indictment  for  the  larceny  of  certain 
other  goods,  although  the  last  mentioned  goods  are  of  such  a  char- 
acter that  the  language  of  the  first  indictmjent  might  describe  them. 
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Therefore  the  refusal  to  adopt  the  defendant's  request  for  instruo 
tions,  and  the  instructions  given,  were  right. 

JSxceptions  overruled. 


Commonwealth  v.  Geobge  C.  Adams. 

(109  Massachusetts,  344.     Supreme  Judicial  Court,  1872.) 
Suffering  to  be  kept  a  Billiard  Table, 

An  indictment  on  the  Blass.  Gren.  Sts.  c.  88,  §  70,  may  be  maintained  against  the  owner 
of  a  buildine,  upon  proof  that  he  fitted  up  a  room  in  it  with  a  billiard  table,  and  let 
it  and  the  table  for  a  weeklj  rent,  to  a  tenant,  in  whose  possession,  with  the  defend* 
ant^s  knowledge,  the  table  was  used  for  playing  at  billiards  for  hire,  gain,  or  reward, 
without  anj  Ucense  from  the  mayor  and  aldermen  or  the  selectmen. 

Complaint  on  the  Gen.  Sts.  c.  88,  §  70,  to  a  trial  justice  in  Mid- 
dlesex, averring  that  on  September  9,  l871,  the  defendant  did  suffer 
to  be  kept,  in  a  building  owned  by  him  in  Marlborough,  a  table  for 
the  purpose  of  playing  at  billiards  for  hire,  gain,  and  reward,  without 
any  license  first  obtained  according  to  law.  After  a  verdict  of  guilty 
in  the  Superior  Court,  on  appeal,  ritman,  J.,  reported  to  this  court 
the  case  which  is  stated  in  the  opinion,  the  verdict  to  be  set  aside  if 
it  could  not  be  supported  upon  facts  which  were  reported  as  ad- 
mitted by  the  defendant,  otherwise  the  defendant  to  be  sentenced 
thereon. 

H.  F.  Johneon^  for  the  defendant. 

J.  C.  Davis,,  Assistant  Attorney  General  ((7.  R.  Train^  Attor- 
ney General,  with  him),  for  the  Commonwealth. 

MoBTON,  J.  The  statute  provides  that  whoever,  without  a  license 
from  the  mayor  and  aldermen  or  selectmen,  keeps  or  suffers  to  be 
kept  in  a  house,  building,  yard,  or  dependency  thereof,  by  him 
actually  occupied  or  owned,  a  table  for  the  purpose  of  playing  at 
billiards  for  hire,  gain,  or  reward,  shall  be  subject  to  a  nne.  &en. 
Sts.  c.  88,  §  70.  In  the  case  at  bar,  it  was  shown  at  the  trial  that 
die  defendant  fitted  up  a  room  in  a  building  owned  by  him  with 
three  billiard  tables,  and  let  the  room  and  the  tables  to  John  Shehan 
for  the  agreed  price  of  ten  dollars  per  week ;  and  that  the  tables, 
with  the  knowledge  of  the  defendant,  were  used  for  the  purpose  of 
playing  at  biUiarS  for  hire,  gain,  or  reward,  neither  the  defendant 
nor  Shehan  having  a  license. 

It  does  not  appear  whether  there  was  any  other  evidence  at  the 
trial ;  but  if  there  was  not  the  jury  would  be  justified  in  finding  a 
verdict  of  guilty  upon  the  facts  stated  in  the  report  and  such  infer- 
ences as  may  be  fairly  drawn  from  them.  The  tables  belonged  to 
tiie  defendant ;  and,  for  aught  that  appears,  the  license  to  Shehan 
to  uae  diem  was  revocable  at  any  time.  The  jury  might  well  draw 
the  inference  from  the  evidence  before  them,  titiat  the  defendant 
fitted  up  his  room  and  let  his  tables,  with  the  intent  that  they  should 
be  used  for  an  illegal  purpose,  he  having  the  power  to  prevent  it. 
They  were  therefore  justified  in  finding  that   he  was  within  the 
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description  of  the  statute,  as  a  person  who  without  any  license 
suffers  to  be  kept  in  a  house  owned  by  him  a  table  for  the  purpose 
of  playing  at  billiards  for  hire,  gain,  or  reward.  The  fact  that  he 
receives  compensation  for  such  permitted  illegal  use  of  his  tables, 
by  a  fixed  weekly  sum,  is  immaterial. 

Sentence  on  the  verdict. 


.   Commonwealth  v.  Michael  Eilliak. 

(109  Massachusetts,  845.    Supreme  Judicial  Court,  1872.) 

Ohstrttcting  Railroad  TVatn. 

An  indictment  on  the  Mass.  Gen.  Sts.  c.  63,  §  107,  for  obstmctine  a  railroad  train  and 
endangering  the  safety  of  the  passengers,  cannot  be  maintained  against  a  passen^r, 
who,  horn,  whatever  motive,  palled  a  signal  rope  attached  to  a  bell  upon  tne  engine, 
and  thereby  caused  the  train  to  be  stopped  and  the  safety  of  the  passengers  to  be  en- 
dangered. 

Indictment  on  the  Gen.  Sts.  c.  63,  §  107,  averring  that  the  de- 
fendant at  West  Roxbury  in  the  County  of  Norfolk,  on  September 
18,  1871,  with  force  and  arms,  "feloniously,  wilfully,  and  mali- 
ciously the  engine  and  carriages  of  the  property  of  the  Boston  and 
Providence  Railroad  Corporation,  then  and  there  lawfully  passing 
over  and  along  the  railroad  of  said  corporation,  there  located  and 
situate,  did  obstruct,  by  then  and  there  pulling  the  signal  rope  at- 
tached to  and  connected  with  tjie  bell  in  and  upon  the  said  engine^, 
by  reason  whereof  the  said  engine  and  carriages  were  then  and 
there  caused  to  be  stopped,  hindered  and  delayed,  and  the  safety  of 
divers  persons  then  and  there  lawfiilly  riding,  passing,  and  being 
conveyed  on  and  upon  the  said  railroad,  at  West  Koxbury  aforesaid, 
in  the   county  aforesaid,   in  and  upon  the  engine  and  carriages 
aforesaid,  then  and  there  did  endanger,*'  against  the  peace  of  the 
Commonwealth  and  contrary  to  the  form  of  the  statute.     In  the 
Superior  Court,  before   the  jury  were  empanelled,  the  defendant 
moved  to  quash  the  indictment  '^  because  it  does  not  set  forth  any 
offence  known  to  the  laws  of  this  Commonwealth  according  to  the 
laws  thereof,"  and  "  because  it  is  informal  and  insufficient;  "  and  the 
motion  was  overruled. 

At  the  trial,  before  Scudder,  J.,  "  evidence  was  introduced  for  the 
prosecution  as  follows:     The  conductor  of  the  train  leaving  Boston 
for  Dedham  at  half  past  six  o'clock  in  the  afternoon  of  September 
18,  1871,  testified  that  between  the  Boylston  and  Jamaica  Plain 
stations  he  noticed  that  the  bell-rope  was  pulled,  the  whistle  sounded, 
and  the  train  stopped ;  that  he  went  through  the  train  to  learn  who 
pulled  the  rope,  and  found  on  the  rear  platform  of  the  rear  car  the 
defendant,  who  was  pointed  out  to  him  as  '  the  boy  who  pulled  the 
bell-rope ; '  that  he  had  a  conversation  with  the  defendant  as  to  who 
pulled  the  bell-rope  ;  and  that  the  defendant  said  he  did  not  kno^w 
who  it  was,  but  tnat  the  man  who  pulled  it  had  just  jimiped  off. 
The  conductor  further  testified  that  an  express  freight  train,  going 
in  the  same  direction  and  on  the  same  rails  with  his  train,  was  dne 
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to  start  from  Boston  at  twenty  minutes  of  seven  o'clock ;  that  his 
train  was  about  two  minutes  late  in  starting  from  Boston,  and  was 
delayed,  when  stopped  as  above  stated,  about  five  minutes ;  and 
that  he  sent  back  a  man  to  ^  flag  '  said  freight  train  behind  him,  to 
avoid  the  danger  of  collision.  Thr^  other  witnesses  testified  to  the 
puUmg  of  the  bell-rope  by  the  defendant,  and  to  the  stopping  of  the 
train.  Both  the  conductor  and  the  engineer  testified  that  the  pull- 
ing of  the  bell-rope  on  the  train,  and  the  ringing  of  the  engine  bell 
thereby,  was  the  only  danger  signal  in  use,  and  was  notice  to  the 
engineer  to  whistle  ^  down  brakes '  and  stop  the  train,  as  was  done 
in  this  case.  It  was  also  in  evidence  that  the  defendant  did  not  get 
off  when  the  train  stopped,  and  that  he  had  paid  his  fare  to  the 
Forest  Hill  station,  which  was  the  second  station  beyond  the  point 
where  the  train  was  then  stopped.  It  appeared  further  that  the  de- 
fendant was  warned  by  a  fellow-passenger  not  to  pull  the  bell-rope, 
and  that  he  told  the  passenger  to  ^  shut  up.'  " 

The  defendant  ottered  Ho  evidence  in  his  own  behalf,  but  re- 
qoested  the  judge  to  instruct  the  jury  "that  no  crime  had  been 
proved  against  him  by  the  evidence ;  that  the  evidence  was  not  suf- 
ficient to  warrant  a  verdict  against  him ;  and  that  no  crime  or  of- 
fence known  to  llie  laws  of  this  Commonwealth  had  been  proved 
against  him."  But  the  judge  declined  so  to  rule,  and  instructed 
the  jury  '*  that,  if  they  found  that  the  defendant  pulled  the  bell- 
rope  of  the  train  as  alleged  in  the  indictment,  that  was  an  obstruc- 
tion within  the  meaning  and  intent  of  the  statute."  The  jury 
returned  a  verdict  of  guilty,  and  the  defendant  alleged  exceptions. 
J,  O.  Teele^  for  the  defendant. 

C.  Rn  Train^  Attorney  General,  for  the  Commonwealth. 
Colt,  J.  Punishment  is  provided  by  the  Gen.  Sts.  c.  63,  s.  107, 
for  whoever  "  obstructs  any  engine  or  carriage  passing  upon  a  rail- 
road, or  endangers  the  saiety  of  pei-sons  conveyed  in  or  upon  the 
same,  or  aids  or  assists  therein."  The  defendant  is  indicted  for  ob- 
structing a  train  of  cars  by  pulling  the  signal  rope  attached  to  a  bell 
upon  the  engine,  whereby  the  train  was  stopped  and  the  safety  of 
passengers  endangered.  There  was  evidence  at  the  trial,  that  the 
drfendant  was  a  passenger  at  the  time  of  committing  the  offence 
chained,  and  that  pulling  the  bell-rope  was  ordinarily  used  as  a  dan- 
ger signal,  and  as  notice  to  the  engineer  to  stop  the  train.  In  the 
o{Hnion  oi  a  majority  of  the  court,  this  evidence  fails  to  prove  a 
criminal  obstruction  of  tiie  train,  within  the  reasonable  meaning  of 
the  statute. 

The  \3iw  was  not  intended  to  apply  to  a  case  where  the  train  is 
ftUq[)ped  by  an  en8;ineer,  or  other  person  having  control,  in  conse- 
qneiioe  of  a  false  signal  communicated  in  this  manner  by  a  passen- 
ger. That  is  a  proper  and  a  contemplated  mode  of  stopping  the 
tain,  to  be  used  in  case  of  accident  or  necessity,  not  only  by  officers 
in  chaise,  but  by  passengers ;  and  the  act,  however  improper,  and 
whatever  may  be  its  motive,  cannot  be  regarded  as  ordinarily  or 
directly  dangerous  to  any  one.  If  the  terms  of  the  statute  do  not 
imply  an  actual  physical  obstruction,  they  at  least  require  something 
moire  than  the  use  of  the  agencies  here  employed. 
VOL.   I.  13 
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The  case  of  The  Queen  v.  Hadfield  (Law  Rep.  1  C.  C.  253),  re- 
lied upon  by  the  goyernment,  was  under  the  English  St.  of  24  & 
25  Vict.  c.  97,  88.  35,  36.  The  prisoner  unlawfully  altered  some 
railway  signals  at  a  railway  station.  The  alteration  caused  a  train, 
which  would  have  passed  the  station  without  slackening  speed,  to 
slacken  speed  and  to  come  to  nearly  a  stand ;  and  another  train 
going  in  the  same  direction  and  on  the  same  rails  was  due  at  the 
station  in  half  an  hour.  This  was  held  by  a  divided  court  to  be  an 
obstruction  within  the  meaning  of  s.  36,  which  enacts  that  whoso- 
ever by  any  unlawful  act,  &c.,  obstructs  any  engine  or  carriage  using 
any  railway,  shall  b^  guilty  of  a  misdemeanor.  But  s.  35  of  the 
same  statute  makes  it  felony  to  obstruct  a  train  by  certain  unlawful 
acts  there  named,  including  the  altering  of  signals,  and  it  was 
thought  that  the  acts  specified  were  intended  to  be  also  included  in 
s.  36  by  the  phrase  "  any  unlawful  acts."  The  interpretation  of  our 
statute  is  not  thus  aided ;  and  it  cannot  be  thus  enlarged. 

JExceptions  %u9tained. 


Commonwealth  v.  Thomas  Hbrty. 

(109  Massachusetts,  348.    Supreme  Judicial  Court  1872.) 

On  an  indictment  for  mnrder,  a  yerdict  that  the  defendant  is  guflty  of  morder  in  the 
second  degree  is  a  general  verdict,  and  covers  all  the  allegations. 

Indictment  containing  two  counts,  the  first  charging  that  the 
defendant  did  "  feloniously,  wilfully,  and  of  his  malice  aforethought 
kill  and  murder  "  Fanny  Coulter  by  blows  and  kicks,  and  the  sec- 
ond charging  him  with  her  murder  by  means  unknown.  At  the 
trial,  before  Chapman,  C.  J.,  and  Gray,  Colt,  and  Morton,  JJ.,  the 
jury  returned  a  verdict  of  "  guilty  of  murder  in  the  second  degree.'* 
The  defendant  moved  in  arrest  of  judgment,  on  the  ground  that  the 
verdict  was  special  and  did  not  cover  the  allegations  of  the  indict- 
ment. 

ff.  Sennott^  for  the  defendant,  cited  Commonwealth  v.  Oally  21 
Pick.  609 ;  Dyer  v.  Commonwealth^  23  Pick.  402 ;  CommonwecUth 
V.  Dooly ^  6  Gray,  360. 

C,  R.  Train^  Attorney  General,  for  the  Commonwealth. 

Chapman,  C.  J.  The  indictment  charges  the  prisoner  with  the 
crime  of  murder,  in  two  counts,  both  of  which  are  good.  Tlie 
statute  requires  the  jury  to  find  the  degree  of  murder  if  they  fincl 
the  prisoner  guilty.  The  finding  in  this  case  acquits  the  prisoner 
of  murder  in  the  first  degree,  by  finding  him  guilty  of  murder  in  tJiie 
second  degree ;  and  covers  all  the  alle^tions.  The  verdict  is 
eral,  and  covers  the  chaises  contained  m  the  indictment. 

Motion  in  arrest  ovemUe^i^ 
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Commonwealth  v.  Henby  Dean  &  others. 

(109  Massachusetts,  849.     Supreme  Judicial  Court,  1872.) 
NoUe  prosequi  ofpctrt  of  an  Offence. 

Upon  an  indictment  fbr  rape,  on  which  a  nolle  prosequi  "to  bo  much  of  this  indictment  as 
charges  rape  "  has  been  entered,  a  conviction  may  be  had,  under  the  Mass.  Gen.  Sts. 
c  172,  §  16,  of  a  simple  assault,  if  connected  with  the  ofience  charged  in  the  indict- 
ment ;  but  not  of  a  distinct  assault. 

A  conviction  may  be  had  on  an  indictment  for  an  assault,  although  the  assault  was  part 
of  an  act  of  rape. 

Iin>iCTMENT  against  Henry  Dean,  Michael  Lafferiy,  John  Finne- 
gan,  and  four  other  men,  for  rape  upon  the  person  of  Susan  Emerald, 
on  November  19,  1871. 

At  the  trial  in  the  Superior  Court  in  Suffolk,  before  Brigham, 
C.  J.,  the  District  Attorney  indorsed  this  entry  on  the  indictment: 
^^  I  ^will  no  further  prosecute  as  to  so  much  of  this  indictment  as 
diarges  rape."  The  defendants  then  objected  that  they  could  not 
be  lawfully  held  to  answer  further  to  the  indictment ;  but  the  judge 
overruled  the  objection,  and  ordered  the  trial  to  proceed  as  for  a 
simple  assault. 

The  Commonwealth  introduced  evidence,  from  Susan  Emerald 
and  others,  tending  to  show  that  Lafferty  and  Finnegan,  on  the 
afternoon  of  November  19,  1871,  had  sexual  intercourse  with  Emer- 
ald by  force  and  a^nst  her  will,  by  entering  a  room  where  she  was, 
seizing  her,  throwmg  her  upon  a  bed,  and  each  holding  her  while 
the  ouier  in  turn  accomplished  his.  purpose ;  that  Lafferty,  Finnegan, 
Emerald,  and  others  were  in  the  room  for  two  or  three  hours ;  and 
that  during  this  time  Emerald  received  blows  on  two  or  three  dis- 
tinct occasions,  from  persons  in  the  room,  when  Lafferty  and  Finne- 
gan were  present. 

Lafferty  and  Finn^an  admitted  that  they  had  sexual  intercourse 
with  Emerald,  but  contended  that  it  was  with  her  consent.  They 
requested  the  judge  to  rule  ^^  that  neither  of  them  could  be  convicted 
for  any  assault  not  connected  with  the  rape  originally  charged  in  the 
indictment,"  and  ^^  that  if  a  rape,  including  the  assault  charged,  was 
actually  committed,  they  were  entitled  to  an  acquittal." 

The  judge  refused  so  to  rule,  and  instructed  the  jury  "  that  they 
most  be  convinced,  beyond  a  reasonable  doubt,  that,  at  the  time  and 
place  to  which  the  evidence  in  support  of  the  indictment  related,  the 
defendants  joined,  either  by  acts  of  assault,  or  by  their  presence  and 
encouragement,  assisting  and  participating  in  the  assault ;  and  that 
the  defendants  might  be  convicted  of  this  assault,  notwithstanding 
that  the  assault  suleged  in  the  indictment  was  thus  committed  in 
connection  with  the  circumstances  upon  which  the  original  char^  of 
rape  in  the  indictment  was  found,  and  upon  which  Emerald  claimed 
at  this  time  that  a  rape  was  committed  upon  her."  Lafferty  and 
Finnan  were  convicted  of  a  simple  assault,  and  alleged  exceptions: 
the  other  defendants  were  acquitted. 
P,  R.  Q-uiney^  for  Lafferty  and  Finnegan. 
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Colt,  J.  An  assault  is  necessarily  charged  substantially,  in  an 
indictment  for  rape.  Commonwealth  v.  Drum^  19  Pick.  479.  And 
under  the  Gen.  Sts.  c.  172,  §  16,^  a  person  indicied  for  the  lattei 
offence,  if  convicted  by  the  jury  of  the  former,  although  it  consti- 
tutes but  part  of  the  offence  charged,  may  be  adjudged  guilty  and 
sentenced  accordingly.  The  defendants  were  ao  convicted  in  this 
case.^ 

It  is  insisted  that  this  conviction  was  erroneous,  because,  after  tiie 
entry  of  a  nolle  prosequi^  which  appears  on  the  back  of  tiie  indict- 
ment in  these  words,  **  I  will  no  further  prosecute  as  to  so  much  of 
this  indictment  as  charges  rape,''  the  defendants  could  not  lawfully 
be  held  to  answer  further,  and  as  the  only  offence  charged  is  rape,  it 
follows  that,  if  that  be  abandoned,  die  government  must  be  held  to 
have  abandoned  the  parts  of  which  that  crime  is  composed,  namely, 
the  force  and  violence  used,  as  well  as  the  carnal  knowledge.  Bat 
the  fair  inference  from  the  terms  of  this  indorsement  is,  that  the  in- 
tention was  to  abandon  only  those  ingredients  of  the  crime,  which, 
added  to  the  force  and  violence  used,  made  the  offence  rape.  There 
would  otherwise  have  been  an  abcmdonment  of  the  whole  charee, 
without  qualification.  This  was  the  construction  put  upon  it  by  tlie 
attorney  for  the  CommonwealUi,  at  the  trial,  and  the  defendants  . 
were  convicted  of  the  simple  assault  only.  It  does  not  appear  that 
there  has  been  any  wrong  done  in  this  respect.  In  effect,  it  is  the 
same  as  if  the  verdict  had  been  for  the  assault  only,  without  a  nolle 
prosequi  in  the  case. 

The  defendants  also  requested  the  court  to  instruct  the  juiy,  that, 
if  they  were  satisfied  that  a  rape  was  actually  committed,  tnen  the 
defendants  were  entitled  to  an  acquittal,  because  when  a  felony  in 
fact  is  committed  the  misdemeanor  is  merged  Uierein.     But  we  are 
of  opinion  that  the  fact,  if  proved,  that  the  assault  constituted  part 
of  the  commission  of  a  rape,  affords  no  ground  upon  which  the  de- 
fendants should  not  be  convicted  of  the  assault  upon  an  indictment 
sufiSciently  alleging  it.    The  Queen  v.  Button^  11  Q.  B.  929 ;   Regirux 
V.  Neale^  1  Denison,  36  ;  CommxmweaUh  v.  Bakemany  105  Mass.  5B  ; 
Morey  v.  ComTnonwealth^  108  Mass.  433. 

The  defendants  further  requested  the  court  to  instruct  the  jury  that 
neither  could  be  convicted  for  any  assault  not  connected  with  the 
rape  originally  charged.  And  this  instruction  we  are  of  opinion^  in 
view  of  the  government  evidence,  should  have  been  given.  The 
evidence  showed  several  distinct  assaults  in  the  course  oi  the  t\iro  or 
three  hours,  when  the  parties  were  together,  by  the  defendants  or  by 
other  persons  in  their  presence.  The  only  assault  for  which  the  de- 
fendants could  be  held  was  the  one  connected  with  the  rape  charged 
by  the  grand  jury  and  sworn  to  before  them  as  well  as  before  the 
traverse  jury. 

It  is  the  duty  of  the  Commonwealth  to  prove  the  identity  of   the 

^  "  When  a  person  indicted  for  a  felony  of  the  ofience  if  any  which  appears  to  the 

iB  on  trial  acquitted  by  the  verdict  of  part  court  to  be  mibstantially  charged    by  the 

of  the  ofience  charged  and  oonrictea  of  rendne  of  the  indictment,  and  snail  be  aen- 

the  residue,  such  verdict  may  be  received  tenced  and  punished  accordingly." 

and  recorded  by  the  court,  and  thereupon  '  Not  so.    The  jury  did  not  acouit    of 

t^  person  indicted  shall  be  a<y  udged  guilty  rape ;  the  defSsndants  were  not  tried,  for  it. 
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offence  charged  in  the  indictment  with  that  on  which  it  seeks  to 
convict  before  the  jury  of  trials.  It  is  a  role  of  the  common  law,  at 
well  as  a  provision  of  the  Constitution  of  this  Commonwealth,  that 
no  one  shall  be  held  to  answer,  unless  the  crime  with  which  it  is  in-* 
tended  to  charge  h*im  is  set  forth  in  the  indictment  with  precision 
and  fulness ;  and  this  rule  is  not  to  be  defeated  by  allowing  the  de- 
fendant to  be  convicted  upon  evidence  of  another  offence  of  the 
same  kind,  committed  on  the  same  day,  but  not  identical  with  it. 
CommantaecUth  y.  Bloody  4  Gray,  31.  The  prisoners  could  not  be 
lawfully  convicted  for  an  assault  which  was  not  an  ingredient  in  the 
felony  with  which  they  were  originally  charged.  By  the  refusal  to 
give  the  instructions  asked,  and  under  those  which  were  given,  and 
which  cannot  be  r^zarded  as  equivalent,  the  jury  may  have  under* 
stood  differendy.  Megina  y.  Q-vUridge^  9  C.  &  r.  471.  Upon  this 
ground  the  JExceptums  muH  be  sustained. 


Chables  Johnson  v.  The  People. 

(65  Barbonr,  842.    Supreme  Court  of  the  State  of  New  York,  1878.) 

Proof  of  Prior  Oofwictiofu* 

An  indictment  in  addition  to  the  chaive  of  grand  larceny,  for  which  the  prisoner  waa 
tried,  contuned  an  averment  that  the  prisoner  had  been  tried  and  convicted,  pre- 
vioaslT,  of  grand  larceny  and  sentenced  to  the  State's  prison,  from  which  he  had  been 
da]  J  discharged  and  remitted  of  such  judgment.  It  was  objected  that  there  was  no 
proof  that  the  prisoner  was  remitted  of  such  sentence.  The  record  showed  a  convic- 
tion on  the  6th  of  February,  1871,  and  a  sentence  to  imprisonment  for  one  year.  The 
present  indictment  was  found  in  June,  1872.  Held,  that  the  fact  that  the  term  for 
which  the  prisoner  was  convicted  had  expired  was  sufficient  evidence  to  go  to  the  jury 
as  to  his  being  discharged  of  that  conviction. 

It  was  also  objeicted  tha^  admitting  the  record  in  evidence,  before  the  prisoner  was  con- 
victed of  the  second  offi»nce,  was  proving  his  bad  character  before  he  nad  put  his  char- 
acter in  issue.    Heid,  that  the  evidence  was  notwithstanding  admissible. 

Sach  prior  conviction  need  not  be  averred  in  the  indictment. 

Wbit  of  error  to  review  a  conviction  for  grand  larceny. 

By  the  Court,  Ingbaham,  P.  J.  The  mdiotment  in  this  oaae, 
in  addition  to  the  charge  of  grand  larceny,  for  which  the  prisoner 
was  tried,  contained  an  averment  that  the  prisoner  had  been  tried 
and  convicted,  previously,  of  grand  larceny  and  sentenced  to  the 
State's  prison,  from  which  he  had  been  duly  discharged,  and  remitted 
<rf  such  judgment. 

One  objection,  in  this  case,  is,  that  there  was  no  proof  that  the 
prisoner  was  duly  discharged  and  remitted  of  such  sentence. 

The  record  shows  a  conviction  on  the  6th  of  February,  1871,  and 
sentence  to  imprisonment  for  one  year.  The  present  indictment 
was  found  in  June,  1872.  In  Barclay  v.  The  People^  decided  this 
term,  it  was  suggested  that  the  fact  that  the  term  for  which  the 
prisoner  was  sentenced  had  expired,  was  sufficient  evidence  to  go  to 
the  jury,  as  to  his  being  discharged  of  that  conviction. 

The  other  objection  is,  that,  admitting  the  record  in  evidence, 
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before  he  was  convicted  of  the  second  offence,  was  proving  his  bad 
character  before  he  had  put  his  character  in  issue.  This  undoubt- 
edly would  be  the  rule,  if  the  object  was  merely  to  prove  bad  char- 
acter. It  was  not  offered  for  that  purpose,  but  to  prove  a  fact 
which  the  Legislature  had  made  proper  to  be  proven,  namely,  a  pre- 
vious conviction. 

There  is  nothing  in  the  statute  which  requires  the  previous  con- 
viction to  be  averred  in  the  indictment.  It  seems  to  have  been  in- 
serted since  the  passage  of  the  law,  in  this  State  in  conformity  with 
the  practice  in  England ;  and  that  course  was  approved  of  in  Steven% 
V.  The  People  (1  Hill,  261)  ;  but  the  proceedings  there  have  been 
regulated  by  law,  which  not  only  requires  the  averments  in  the  in- 
dictment, but  also  by  another  statute,  which  postpones  the  trial  of 
the  question  of  a  previous  conviction,  until  the  prisoner  has  been 
convicted  of  a  second  offence.  The  passage  of  such  a  law  would  be 
desirable  in  this  State.  As  is  not  the  law,  there  is  no  reason  why 
we  should  follow  the  English  statute. 

If  the  matter  is  properly  inserted  in  the  indictment,  it  may  with 
propriety  be  proved,  on  the  trial,  and  the  verdict  of  the  jury  taken 
thereon.  The  inquiry  is  sanctioned  by  law,  and  so  far  it  must  be 
considered  as  altering  the  rule  as  to  character,  which  would  other- 
>vise- exclude  such  evidence.  Judgment  affirmed. 

"  On  the  trial  of  cases  in  which  prior  qnent  charge,  nnless  he  himself  pats  his 

convictions  are  alleged,  is  the  prosecution  character  in  eyidence.    In  several  of  the 

to  put  in  evidence  as  part  of  its  case  such  American  States  similar  restrictions  exist, 

prior  conviction  1    To  do  so  would  violate  Where  they  do  not,  it  would  be  well  for  the 

the  established  principle  that  a  man's  char-  courts  in  considering  as  to  which  of  two 

acter  and  his  previous  bad  acts  are  not  to  alternatives  they  should  take,  —  that    of 

be  put  in  evidence  unless  at  his  own  in-  modifying  their  practice  in  this  respect,  or 

stance,  as  well  as  to  invade  another  well  that  of  invadine  the  great  sanctions  which 

settled  safeguard  of  justice,  that  the  de-  narrow  criminfu  issues  to  single   acts  of 

fendant  is  to  be  tried,  not  for  being  ^ner-  guilt, — to  keep  in  mind  how  much  more 

idly  bad,  but  onl^r  for  the  one  particular  important  it  is  to  sodet^r  that  the  latter 

bad  act.    A  majority  of  the  English  judges  sanctions  should  remain  intact,  than  that 

having  held,  however,  in  1834,  that  it  was  in  any  one  particular  case  a  cumulative 

admissible  for  the  Crown  to  put  the  prior  sentence  should  bcf  imposed.    It  should  be 

conviction  before  the  jury  as  part  of  its  evi-  remembered,  at  the  same  time,  that  a  prior 

dence  in  chief  (R.  v.  Jonet,  6  C.  &  P.  391 ),  conviction  must  either  be  spe<dally  found 

an  act  of  parliament  was  passed  directing  by  the  jury  or  admitted  by  the  defendant, 

that  the  prior  conviction  should  not  m  to  justify  a  cumulative  sentence."     Whar 

committed  to  the  jury,  until  they  had  ton  Crim.  Law,  §  3418. 
found  the  defendant  guilty  of  the  subee- 
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COURT  OF  CRIMINAL  APPEAL. 

r 

Saturday^  April  26,  1873. 

(Before  Boyill,  G.  .  J.,  Bramwell,  B.,  Blackburn,  J.,  Abohibald,  J., 

and  HoNTHAN,  J.) 

Reg.  V,  Chablbs  Satghwell. 

(12  Cox'8  Criminal  Cases,  449 ;  5.  C.  L.  R.  2  C.  C.  R.  21.) 
Ar$on.—  Stack  of  Straw. -^24^  ^  25  Vict.  c.  97,  s.  17. 

The  prisoner  set  fire  to  a  quantity  of  straw  placed  in  a  lorry  and  left  for  the  night  in 
the  yard  of  an  inn  on  the  wa^  to  market :  Held^  that  npon  these  foots  a  conviction 
on  an  indictment,  charging  hui  with  setting  fire  to  a  stack  of  straw,  could  not  be 
sustained. 

Case  stated  for  the  opinion  of  this  court  by  Blackburn,  J.  At 
the  last  Summer  Assizes  for  Warwick,  the  prisoner  was  tried  before 
me  for  wilfully  and  maliciously  setting  fire  to  a  stack  of  straw,  the 
goods  of  WilUam  Allsop. 

There  was  a  second  count  for  a  previous  conviction. 

It  was  proved  that  the  prisoner  did  wilfully  and  maliciously  set 
fire  to  a  quantity  of  straw,  amounting  to  22  cwt.,  which  was  packed 
on  a  lorry. 

The  straw  had  been  placed  on  the  lorry  to  convey  to  market,  and 
brought  six  or  seven  miles  on  the  way.  The  horses  had  been  re- 
moved, and  the  lorry  with  the  straw  on  it  left  for  the  night  in  the 
yard  of  an  inn,  ready  to  be  taken  on  to  market  next  morning. 

I  inclined  to  tiiink,  that  the  straw,  being  packed  on  a  lorry,  was 
not  a  stack  within  the  meaning  of  the  24  &  25  Vict.  c.  97,  s.  17, 
and  consequently,  that  the  setting  fire  to  it  was  not  a  felony ;  but 
the  case  being  clear  in  fact,  I  directed  a  verdict  of  giiilty,  and  sen- 
tenced the  prisoner  to  seven  years'  penal  servitude,  reserving  the 
point,  whether  the  setting  fire  to  tiie  straw  was  a  felony. 

(Signed)  Colin  Blagkbubk. 

No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.  J.  We  have  considered  this  case,  and  are  all  of 
opinion  that  this  conviction  must  be  quashed.  The  prisoner  was 
indicted  under  the  24  &  25  Vict.  c.  97,  s.  17,  for  setting  fire  to  a 
stsbck  of  straw,  and  the  question  reserved  is,  whether  the  facts 
proved  support  an  indictment  for  setting  fire  to  a  stack  of  straw. 
The  statute  enacts  that  whosoever  shall  unlawfully  and  maliciously 
set  fire  to  any  stack  of  com,  grain,  pulse,  tares,  hay,  straw,  haulm, 
stubble,  or  of  any  cultivated  vegetable  produce,  or  of  furze,  gorse, 
heath,  fern,  turf,  peat,  coals,  charcoal,  wood,  or  bark,  or  to  any  steer 
of  wood  or  bark,  shidl  be  guilty  of  felony.  That  section  refers 
specifically  to  certain  things,  the  setting  fire  to  which  shall  be  felony. 
Now  here,  what  the  prisoner  set  fire  to  was  not  a  stack  in  the  or- 
dinary sense  of  the  word,  but  a  quantity  of  straw  on  a  lorry.  The 
case  does  not  state  whether  that  straw  was  brought  from  a  stack  or 
to  be  taken  to  a  stack.     We  think  that  this  was  not  a  stack  of 
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straw  when  set  fire  to,  though  it  may  have  been  once  part  of  one ; 
and  that  having,  if  it  ever  was  a  stack,  been  removed  and  placed  on 
a  lorry  re^dy  to  be  conveyed  to  market,  it  had  ceased  to  be  a  stack. 
The  case  of  Reg.  v.  Aru  (6  Car.  &  P.  348)  was  somewhat  similar 
to  the  present,  and  so  far  as  it  goes  confirms  our  opinion.  In  that 
case,  one  count  of  the  indictment  charged  the  prisoner  with  setting 
fire  to  a  stack  of  wood,  and  the  evidence  was  that  at  the  time  of  the 
fire  there  were  in  a  loft  some  straw  and  a  score  of  fagots,  which 
were  piled  up  one  upon  another.  The  straw  was  burnt  and  some 
of  the  fagots,  and  rark,  J.,  held,  that  this  was  not  a  stack  of 
wood  within  the  statute  of  7  &  8  Greo.  4,  c.  40,  s.  17. 

The  rest  of  the  Court  concurred.  Conviction  quashed. 


The  State  v.  John  Barb. 

(89  CoDnecticut,  40.     Supreme  Court  of  Errors,  1872.) 
Ifotue,  —  Saloon.  —  Building. 

On  the  trial  of  a  complaiiit  for  the  Tiolation  of  the  statute  against  keeping  open  on 
Sunday  "  a  shop,  house,  store,  saloon,  or  other  building  in  which  it  is  reputed  that 
spirituous  and  intoxicating  liquors,  sJe,  and  lager-beer,  are  exposed  for  sale,"  it  ap- 
peared that  the  accused  kept  open  an  inclosed  park,  containing  four  acres  of  ground, 
within  which  was  an  uninclosed  and  uncovered  platform  for  dancing,  from  which 
lager-beer  was  sold.  Held,  that  the  statute  was  not  intended  to  reach  all  sales  of 
intoxicating  liquors  on  Sunday,  or  all  cases  where  such  liquors  are  exposed  for  sale  on 
that  day,  but  was  designed  to  reach  cases  where  such  liquors  are  kept  in  buildinga 
for  purposes  of  sale,  imtil  such  buildings  acquire  the  reputation  specified  in  the  stat- 
ute, and  that  neither  the  park  nor  the  platform  was  a  "  nouse/'  "  saloon,'*  or  **  build- 
ing," within  the  meaning  of  the  statute. 

Complaint  for  keeping  open  on  Sunday  a  house,  saloon,  and 
building  in  which  it  was  reputed  that  spirituous  liquors,  ale,  and 
lager-beer  were  exposed  for  sale  ;  brought  to  the  City  Court  of 
Bridgeport,  appealed  to  the  Superior  Court,  and  tried  to  the  jury  on 
the  plea  of  not  guilty,  before  Sanford,  J.  The  jury  rendered  a 
verdict  of  guilty,  and  the  accused  moved  for  a  new  trial  for  error 
in  the  rulings  and  charge  of  the  court. 

Upon  the  trial  the  State  proved  that  on  the  27th  day  of  August, 
1871,  being  Sunday,  the  defendant,  who  was  proprietor  of  a  place 
known  as  ^^  Ii*anistan  Park,"  containing  about  tour  acres  of  ground, 
kept  said  park  open  on  Sunday  to  the  admission  of  individuals  upon 
the  payment  of  an  admission  fee  of  five  cents,  for  which  sum  a 
ticket  of  admission  was  given.  The  ticket  entitled  the  holder  to  a 
glass  of  lager-beer.  No  other  spirituous  or  intoxicating  liquor  or 
ale  were  disposed  of  upon  the  premises  on  said  day. 

No  money  was  taken  for  anything  disposed  of  upon  the  premises, 
except  what  was  taken  at  the  gate,  on  admission  to  tne  park.  About 
the  middle  of  the  park  was  a  platform  of  boards  laid  upon  sleepers 
which  lay  upon  the  ground,  which  was  used,  and  had  been  for  a  long 
time  previously  used,  for  dancing  on  occasions  of  picnics  in  the  park. 
The  platform  had  benches  upon  it,  but  had  no  covering  at  the  top  or 
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Bidee,  except  that  there  was  a  railing  around  the  sides  to  prevent  the 
dancers  from  stepping  off  while  dancing.  On  the  day  in  question 
lager-beer  was  dispensed  to  individuals  in  exchange  lor  tickets  re* 
ceived  at  the  gate.  The  beer  was  drawn  from  kegs  which  stood  on 
skids  on  one  comer  of  the  platform.  No  spirituous  or  intoxicating 
liquor,  ale,  or  lager-beer  haa  ever  been  sold  or  given  away  from  this 
platform  bi^ore  said  27th  of  August,  but  lager-beer  had  been  dis- 
pensed on  a  Sunday  previous  for  tickets,  from  under  one  of  the  trees 
of  the  park.  In  one  comer  of  the  park,  about  six  hundred  feet  from 
the  street,  and  about  three  hundred  feet  from  the  platform,  was  a 
building  which  was  kept  and  used  as  a  bar-room  for  the  sale  of  spir- 
ituous and  intoxicating  liquors,  ale,  and  lager-beer. 

The  State  offered  evidence  to  prove  that  the  park  was  a  place  in 
which  it  was  reputed  that  spirituous  and  intoxicating  liquors,  ale, 
and  lager-beer  were  exposed  for  sale.  The  counsel  for  the  accused 
objected  to  the  admission  of  such  evidence,  on  the  ground  that  the 
park  was  not  a  ^^  shop,  house,  store,  saloon,  or  other  building,"  but 
the  court  overruled  the  objection  and  admitted  the  testimony. 

The  State  claimed,  and  asked  the  court  to  chai^  the  jury,  that 
the  park  was  a  saloon  within  the  meaning  of  section  4,  title  52,  of 
the  General  Statutes,  and  that  the  platform  was  a  building  within 
the  meaning  of  that  section.  The  counsel  for  the  accused  asked  the 
court  to  chiurge  that  the  park  was  not  a  saloon,  and  that  the  plat- 
form was  not  a  building,  within  the  meaning  of  that  section. 

The  court  charged  the  jury  pro  format  tiiat  the  platform  was  a 
building  within  the  meaning  of  section  4,  and  further  chained  that, 
in  order  to  constitute  the  offence,  it  was  not  necessary  to  prove  that 
the  building  in  which  the  bar-room  was  located  was  ^^  kept  open," 
bat  that  the  offence  might  be  committed  if  spirituous  or  intoxicating 
liquors,  ale,  or  lager-beer  were  sold  outside  of  the  building  contain- 
ing the  bar-room,  and  upon  the  premises  contained  within  the  limits 
of  the  park. 

The  court  further  charged  that  Ihe  purpose  and  policy  of  the  stat- 
ute was  to  keep  closed  on  Sunday  all  places  where  liquors  are  sold  ; 
that  a  door  mi^t  be  open  temporarily  into  a  bar-room,  and  the  law 
not  violated ;  and  if  the  doors  to  a  bar-room  were  closed,  the  law 
nugfat  be  violated  by  bringing  Uquors  out  on  the  sidewalk  and  seU- 
ing  them. 

Loekwood^  in  support  of  tiie  motion. 

WMUy  State's  Attorney,  ^  BvUockj  contra. 

Pabk,  J.  The  information  in  this  case  charges  the  accused  with 
keeping  ^^  open  a  certain  house,  saloon,  and  building,  in  which  it  was 
then  and  there  reputed  that  spirituous  liquors,  ale,  and  lager-beer 
were  exposed  for  sale,"  &c. ;  and  the  proof  upon  the  trial  was  that 
the  3CCQsed  kept  open  a  certain  park,  consisting  of  four  acres  of  open 
grotLud,  in  which  it  was  reputed  that  spirituous  and  intoxicating 
fiqaors,  ale,  and  lager-beer  were  exposed  for  sale.  The  accused  ol> 
jected  to  the  evidence  tending  to  show  that  the  park  had  such  repu- 
tation,  but  the  court  admitted  it ;  and  the  first  question  presented 
for  our  consideration  is  whether  the  evidence  was  properly  received. 
The  language  of  the  statute  on  which  the  information  is  based  is  aa 
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follows :  ^^  No  person,  &c.,  shall  keep  open  any  shop,  house,  store, 
saloon,  or  other  building,  in  which  it  is  reputed  that  spirituous  or 
intoxicating  liquors,  ale,  or  lager-beer  are  exposed  for  sale."  In 
order  to  constitute  a  breach  of  this  statute,  two  thincs,  among  oth- 
ers, must  concur :  First,  a  place  must  be  kept  open  which  can  prop- 
erly be  called  either  a  shop,  house,  store,  saloon,  or  other  building ; 
and  secondly,  the  place  must  have  the  reputation  described  in  i£e 
statute. 

In  the  present  case  the  place  kept  open  and  having  such  reputa- 
tion is  described  in  the  information  to  be  a  house,  saloon,  and  build- 
ing.    Hence  the  State  must  be  confined  in  its  proof  to  a  place 
bearing  the  description  which  is  here  given,  for  the  law  will  never 
allow  one  place  to  be  described  in  which  an  offence  is  alleged  to  have 
been  committed,  and  another  place  proved  on  the  trial ;  and  espe- 
cially is  this  true  in  cases  where  some  place  of  a  particular  descnp- 
tion  is  an  important  element  in  the  alleged  crime.     This  principle 
applies  as  much  in  the  present  case  to  the  place  having  such  repu- 
tation, as  it  does  to  the  question  whether  the  place  was  kept  open  or 
not.     This  is  evident  and  requires  no  elaboration.     The  question 
then  is,  can  the  park  properly  be  called  a  house,  saloon,  or  building  ? 
Unless  it  can  be  so  designated,  the  evidence  regarding  its  reputation 
should  have  been  excluded  by  the  court     We  think  it  is  manifestly 
clear  that  an  open  tract  of  land,  consisting  of  four  acres  of  ground, 
whether  inclosed  by  an  ordinary  fence  or  not,  cannot  in  any  sense 
be  called  a  house,  saloon,  or  building.     These  terms  apply  to  erec- 
tions made  by  men  for  use  or  convenience,  as  a  dwelling-house,  a 
store,  a  churcn,  a  bam,  &c.     It  is  no  answer  to  say  that  the  plat- 
form described  in  the  motion  was  a  building  within  the  meaning  of 
the  information,  and  the  statute  on  which  it  is  based ;  for  if  so,  then 
the  evidence  of  reputation  should  have  been  confined  to  the  plat- 
form, and  the  reputation  of  the  park  generally  should  have  been 
excluded.     Non  constat  but  that  ^he  park  had  derived  its  reputation 
from  what  had  transpired  in  other  parts  of  the  park.     Indeed  it  do 
appears  in  the  motion,  for  it  is  expressly  stated  that  no  spirituous  or 
intoxicating  liquors,  ale,  or  lager-beer  had  ever  before  been  sold  from 
the  platform,  but  such  liquors  had  been  sold  in  other  parts  of  the 
park.     These  considerations  induce  us  to  think  that  the  evidence 
was  improperly  received. 

The  disposition  we  have  made  of  this  question  of  evidence  ren- 
ders it  unnecessary  to  consider  whether  the  court  erred  in  charging 
the  jury  pro  formd  that  the  platform  was  a  building  within  the 
meaning  of  the  infc^rmation  and  the  statute  on  which  it  is  based. 
But,  inasmuch  as  the  case  may  be  tried  again,  we  will  briefly  con- 
sider this  question. 

The  principal  argument  in  support  of  the  charge  consists  in  tHe 
fact  that  the  act  of  the  accused  on  the  occasion  complained  of  is 
clearly  within  the  mischief  that  the  statute  was  intended  to  rem- 
edy, and  unless  the  platform  is  held  to  be  a  building  within  the 
meaning  of  the  act,  an  easy  mode  is  afforded  of  evading  the  Ist^w. 
This  argument  would  apply  with  equal  force  to  the  transaction  that 
had  taken  place  under  one  of  the  trees  of  the  park  on  a  previous 
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Sunday,  and  would  apply  with  like  force  to  the  ease  in  hand  if  no 

C^  tform  had  been  there,  and  the  transaction  in  other  respects  had 
n  the  same.    The  argument  seems  to  admit  the  necessity  of  some 
erection  that  may  be  called  a  building,  in  order  to  bring  the  case 
within  the  statutory  provision.     The  claim  is  that  a  building  is  a 
thing  built,  and  hence  the  platform,  being  built,  became  a  buUding. 
This  definition  would  constitute  a  fence  inclosing  a  tract  of  land, 
howeyer  large,  a  building,  and  should  a  transaction  like  the  present 
one  occur  within  the  inclosure,  it  would  of  course  occur  within  the 
walls  of  the  building,  and  the  party  committing  the  act,  would  be 
guilty   of  this  offence.     This   seems  absurd.     Webster  defines  a 
building  to  be  "a  fabric  or  edifice  constructed  for  use  or  conven- 
ience, as  a  house,  a  church,  a  shop,^'  &c.      This  is  the  universal 
meaning  of  the  word,  and  no  one  can  doubt  that  the  Legislature 
used  it  in  this  sense,  and  especially  when  he  considers  the  relative 
words  of  the  statute,  ^^  shop,  house,  store,  and  saloon.''     The  lan- 
guage is,  ^^no  person,  &c.,  shall  keep  open  any  shop,  house,  store, 
saloon,  or  other  building ; "  that  is,  ".other  building,"  ejv^dem  gene- 
rig  as  those  named.     Regina  v.  Reed^  28  E.  L.  &  E.  133.      We 
think  it  is  clear  that  the  statute  was  never  intended  to  reach  all 
sales  of  spirituous  or  intoxicating  liquors  on  Sunday,  or  all  cases 
where  sucn  liquors  are  exposed  for  sale  on  that  day,  but  was  designed 
to  reach  the  worst  class  of  cases  of  this  description  :  cases  where  such 
liquors  are  kept  in  buildings  for  purposes  of  sale,  until  such  places 
shall  acquire  the  reputation  specified  in  the  statute ;  places  that  or- 
dinarily entice  the  vicious  and  intemperate  to  frequent  them  for  pur- 
poees  of  drunkenness  and  debauchery,  and  who  would  frequent  them 
lor  like  purposes  on  Sunday,  should  the  places  be  kept  open  for 
their  reception.     We  think  this  statute  was  intended  to  remedy  such 
evils  as  these,  leaving  offenders  in  other  cases  to  be  dealt  with  un- 
der other  statutes  provided  for  them.     The  conclusion  therefore  that 
we  have  come  to  is,  that  the  court  erred  in  charging  the  jury  that 
the  platform  was  a  building  within  the  meaning  of  the  statute.    We 
are  not  called  upon  to  consider  whether,  if  the  building  containing 
the  bar-room  had  been  opened  on  Sunday,  and  the  liquors  removed 
to  the  platform  for  purposes  of  sale,  the  accused  might  not  have  been 
guilty  of  this  offence  in  keeping  open  the  bar-room,  even  if  it  had 
been  kept  open  no  longer  than  was  necessary  for  the  removal  of  the 
liqaors.     It  seems  that  he  would  have  been,  but  this  question  is  not 
bdFore  us,  and  we  leave  it  undetermined. 
A  new  trial  is  advised. 
In  this  opinion  the  other  judges  concurred.     • 
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Regika  v.  Labadib. 

(82  Upper  Canada,  Q.  B.  429.    1872.) 

Buildinff, 

The  remains  of  a  wooden  dwelling-honfle,  after  a  preyions  fire,  which  left  onlj  a  few 
rafters  of  the  roof,  and  ii^jored  the  sides  and  floors  so  as  to  render  it  untenantable, 
and  which  was  being  repaired,  held,  not  to  be  a  bnildii]^,  within  sec  7  of  32-dS 
Vict.  c.  22,  BO  as  to  M  the  subject  of  arson. 

The  prisoner  was  tried  and  convicted  before  Hughes,  C.  C.  Judge 
of  Elgin,  sitting  for  Gait,  J.,  upon  an  indictment  for  arson  at  the 
last  Chatham  Assizes,  and  the  learned  judge  reserved  the  following 
case  for  the  consideration  of  this  court :  — 

It  was  alleged  in  the  indictment  that  the  said  Alexander  I^abadie 
did  '^feloniously  and  maliciously  set  fire  to  a  certain  building,*'  the 
property  of  one  Malcolm  McKerrall,  on  the  22d  day  of  March,  1872, 
at  Chatham.  It  appeared  in  evidence  that  the  fabric  set  on  fire  was 
the  remains  of  a  wooden  dwelling-house,  framed  and  built  of  and 
covered  with  wood,  which,  by  the  act  of  an  incendiary,  had  been 
partly  consumed  by  fire  in  tne  month  of  January  last,  so  that  Hie 
roof  was  almost  entirely  gone ;  only  a  few  of  the  rafters  were  left 
remaining ;  the  sides  were  greatly  damaged  by  fire  ;  the  plastering 
and  walls  and  floors  were  left  in  so  damaged  a  state  that  it  was  un- 
tenantable; it  was  what  the  witnesses  described  as  the  relics  of  tlie 
building  —  that  is,  if  walls  and  partitions  standing  on  their  original 
foundation,  and  not  lying  on  the  ground  or  thrown  down  or  pros- 
trated, and  without  a  roof,  can  be  regarded  as  '^  relics."  Repairs  had 
been  commenced  to  restore  it  to  its  former  usefulness  as  a  dwelling- 
house  at  the  time  of  the  fire  in  March,  in  which  the  prisoner  took 
part,  and  which  last  named  fire  was  the  subject  of  this  indictment. 

At  the  close  of  the  case  for  the  Crown,  Atkinson^  for  the  prisoner, 
objected  that  there  was  no  proof  of  any  statutory  offence  having 
been  committed,  as  the  subject  of  the  indictment  was  not  the  burn- 
ing or  setting  fire  to  a  "  building  "  within  the  intent  and  meaning 
of  the  7th  section  of  the  Dominion  Statute,  1869,  respecting  mali- 
cious injuries  to  property  (chapter  22),  but  that  it  was  only  the  re- 
mains or  relics  of  a  building  previously  destroyed. 

The  jury  convicted  the  prisoner,  and  the  learned  judge  reserved 
the  question  for  the  determination  of  this  court,  as  to  whether  or 
not  he  could  be  legally  convicted  of  the  said  offence  under  the  evi- 
dence. 

The  Attorney  Q-eneral^  for  the  Crown. 

Robinson^  Q.  C,  contra. 

MOBBISOK,  J.  Much  difficulty  has  arisen  in  criminal  cases  of  tliis 
nature,  as  well  as  that  of  burglary,  as  to  what  constitutes  buildings, 
houses,  &c.,  specifically  named  in  the  various  statutes. 

Our  own  act,  32-33  Vict.  c.  22,  in  the  2d,  3d,  4th,  5th,  and  6ih 
sections  uses  almost  every  name,  term,  and  description  by  which 
particular  buildings  are  called  or  generally  known,  and  the  Legisla^ 
ture  has  deemed  it  expedient,  in  the  7th  section,  to  further  use   -the 
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comprehensiye  term  ^^ building"  so  as  to  include  every  possible 
fabric  or  erection  coming  within  that  term. 

That  section  enacts :  '^  Whoever  unlawfully  and  maliciously  sets 
fire  to  any  building,  other  than  such  as  are  in  this  act  before  men- 
tioned, is  guilty  of  felony." 

The  prisoner  is  indicted  for  setting  fire  to  ^^  a  certain  building," 
and  the  question  is,  does  the  evidence,  as  reported  by  the  learned 
judge,  show  setting  fire  to  a  building  of  any  kind. 

From  the  report  of  the  case,  the  learned  judge  must  be  taken  to 
have  told  the  jury,  for  the  purposes  of  the  trial,  that  what  was  al- 
leged as  set  fire  to  was  a  building  within  the  meaning  of  the  act. 
Now  the  case  shows  it  to  be  the  remsuns  of  a  wooden  dwelling- 
house,  that  had  been  so  much  injured  by  a  previous  fire  that  the 
roof  was  almost  entirely  gone ;  that  only  a  few  of  the  rafters  were 
left ;  that  the  aides  were  greatly  damaged,  and  that  it  was  untenant- 
able. It  was  described  by  the  vntnesses  as  the  relics  of  the  build- 
ing- 

I  can  find  no  case,  and  none  was  cited,  giving  a  judicial  meaning 

of  the  word  building.  The  absence  of  aumority  is  accounted  for  by 
the  statutes  describing  almost  every  structure  by  its  distinguishing 
and  weU  known  appellation,  coming  within  the  generic  term  id 
building. 

Webster  defines  it  to  be  ^^  a  fabric  or  edifice  constructed  for  use  or 
cotivenience,  as  a  house,  church,  a  shop,"  &c.  The  Imperial  Die- 
tionary  gives  the  same  definition. 

In  the  case  of  Ulmnore  v.  The  Inhabitants  of  St.  Briavel  s  (8  B. 
&  C.  461),  the  question  was  whether  the  building  which  was  set  fire 
to  came  within  the  description  of  a  house,  out-house,  or  bam.  It 
appeared  to  have  been  built  for  the  purpose  of  being  used  as  a 
dwelling-house ;  but  it  was  in  an  unfinished  state,  and  had  never 
been  inhabited.  Bayley,  J.,  in  giving  judgment,  said:  ^^  There 
cannot  be  any  doubt  that  the  building  in  this  case  was  not  a  house 
in  respect  of  which  burglary  or  arson  could  be  committed.  It  was  a 
house  intended  for  residence,  but  it  was  not  inhabited.  It  was  not, 
therefore,  a  dwelling-house,  though  it  was  intended  to  be  one.  It 
was  not  an  out-house,  because  it  was  not  parcel  of  a  dwelling-house. 
Bat  it  was  contended  it  was  a  bam,  because  it  had  been  used  for 
those  purposes  for  which  a  bam  is  used.  The  building  had  three 
stories,  chimneys,  a  staircase,  and  windows.  The  plaintiff  had 
deported  in  it  a  quantity  of  straw  a.id  agricultural  implements. 

"*'  On  consideration,  we  are  of  opinion  that  this  building  was  not  a 
barn  9  within  the  meaning  of  that  word  as  it  is  used  in  this  statute. 
It  -wsja  a  house  iq>plied  to  those  purposes  to  which  a  bam  might  be 
applied." 

After  referring  to  the  statute,  providing  that  a  capital  offence 
should  be  committed  against  that  statute  by  such  burning,  Bayley, 
J^  sajs :  ^^  The  statute,  therefore,  with  reference  to  a  case  like  the 
present,  must  be  construed  strictly ;  and,  so  construing  it,  we  are  of 
the  opinion  that  the  building  consumed  by  fire  in  this  case  was  not 
a  house,"  j^c,  ^^  within  the  meaning  of  this  act  of  parliament ;  and 
in  this  opinion  Lord  Tenterden,  with  whom  we  have  conferred  upon 
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this  case,  concurs."  In  ttus  case  it  was  contended  that  a  hoase  in- 
tended for  a  dwelling-house,  but  which  had  not  been  completed  and 
had  never  been  inhabited,  was  not  a  house  within  the  meaning  of  the 
L^islature. 

In  The.  Qu^en  v.  CoUeff  et  al.  (2  Moo.  &  Rob.  475),  an  indictment 
for  setting  fire  to  a  stable,  the  evidence  was,  that  the  building  was 
built  for  and  had  been  used  as  a  stable,  but  for  eight  or  ten  yeai-s 
had  been  allowed  to  fall  into  decay ;  the  manger  and  racks  had  been 
removed,  the  roof  partly  fallen  in,  and  the  building  was  used  as  a 
shed  only. 

Cbesswell,  J.,  interposed,  and  said  that  the  building,  in  its 
present  state,  could  not  oe  considered  a  stable ;  the  description  in 
the  indictment  must  be  made  out  by  evidence  of  its  present  state, 
whereas  now  it  was  merely  a  shed. 

This  was  before  the  7  &  8  Vict.,  which  includes  a  shed,  and  an  ac- 
quittal was  directed. 

If  we  apply  the  reasoning  adopted  in  this  latter  case,  what  was 
set  on  fire  by  this  prisoner,  in  its  then  present  state,  was  the  re- 
mains, or,  to  use  the  expressions  of  ttie  witnesses,  the  relics,  of  a 
house,  which  remains  were  being  used  for  or  in  the  construction  of  a 
building  intended  on  completion  to  be  used  as  a  house. 

Can  those  remains,  in  their  then  state,  be  called  a  building  ?  I 
think  not,  any  more  than  the  framework  of  a  frame  building  partly 
up,  say  without  the  roof,  can  be  called  a  building.  It  is  only  a 
stistte  of  progress  towards  a  building.  At  what  state  of  progress 
could  it  be  called  a  building  —  when  the  sills  are  put  in  their  place, 
or  when  the  plates  are  placed  to  receive  the  roof  ? 

Applying  the  principle  laid  down  in  the  case  in  8  B.  &  C,  that 
decision  shows  that,  if  the  indictment  sets  out  any  of  the  buildings 
mentioned  in  the  sections  preceding  the  7th  section,  the  evidence 
required  to  support  the  indictment  must  show  the  building  or  erec- 
tion to  be  one  of  the  kind  specifically  mentioned,  not  one  in  an  un- 
finished state  and  that  could  not  be  used. 

Now  the  7th  section  of  our  act  was  intended  to  cover  and  in- 
clude every  other  kind  of  building  not  otherwise  mentioned  in  the 
act,  and  there  are  many  to  which  it  would  refer,  and  the  same 
principles  must  apply  to  every  other  such  building  included  within 
its  provisions. 

These  statutes  must  be  construed  with  strictness.  If  the  Le^s- 
lature  intended  that  any  person  who  should  set  fire  to  a  building 
while  in  progress  of  construction  should  be  guilty  of  felony,  or  that 
partially  destroyed  stnictures,  such  as  the  one  in  question,  should  1x3 
subjects  of  arson,  it  should  have  said  so  in  clear  terms. 

On  consideration  I  do  not  think  there  was  any  evidence  to  sn-p- 
port  the  indictment  in  this  case. 

What  was  set  fire  to  was  not,  in  my  opinion,  a  building,  within 
the  terms  used  in  the  statute,  and  the  prisoner  ought  not  to  haiVe 
been  convicted. 

No  objection  was  taken  to  the  form  of  the  indictment.  It  seems 
to  me,  although  I  give  no  considered  opinion  on  the  point,  that  tlie 
indictment  should  set  out  the  nature  of  the  building,  according    tx> 
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the  form  given  by   the  Procedure  Act,  82-33  Vict.  ch.    29,   for 
malicious  injuries  to  property. 

K  that  form  had  been  followed  here,  it  would  have  suggested 
great  difficulties  in  the  way  of  a  conviction. 

Wilson,  J.,  concurred. 

Conviction  set  aside. 

The  term  "other  bnilduig/'  as  used  in  There  may  well  be  a  shop  on  the  eround 

statutes,  is  one  of  those  indefinite  terms  floor,  with  floors  above  it  for  lodirings  or 

which  often  give  rise  to  much  perplexity,  other  purposes.    In  such  a  case  tne  office 

Wlien    its    meaning    is    questioned,    the  or  shop,  though  only  part  of  a  house,  could 

court,  acting  upon  the  maxim,  Omnis  de-  be  witnin  sect.  3.    There  is  nothing  in  that 

Jinitio  pericMosa  ett,  restricts  its  decision  section  to  limit  its  operation  to  completed 

to  the  case  in  hand.    The  meaning  of  the  buildings.    Still  less  is  there  in  sect.  6. 

expresidon  must  be  sought  for  in  the  object  The  words  of  that  section  are  not '  any  other 

of  the  statute  and  the  instances  expressly  building/  but  the  larger  words,  'any  build- 

ennmerated.  ing  other  than  such  as  are  in  this  act  be- 

In  Q*teen  y.  Manning  (L.  R.  1  C.  C.  R.  fore  mentioned.'     I  think,  therefore,  the 

33S ;  IS  Cox  C.  C.  106),  the  defendants  were  ruling  of  the  learned  jud&^e  and  the  finding 

tried  upon  an  indictment  for  setting  fire  to  of  the  jury  were  right ;  this  was  a  buildinir 

a  builoing.    The  building  set  fire  to  was  fairly  and  substantially  within  the  act  of 

one  of  seven  built  in  a  row,  and  intended  parliament.    I  say  nothing  as  to  what  ex- 

for  dwelling-houses.    All  the  walls,  exter-  tent  of  partial  completion  in  an  unfinished 

nal  and  internal,  of  the  house  were  built  building  may  be  necessary  to  bring  it  within 

and  finished.   The  roof  was  on  and  finished,  the  section.    I  do  not  say  that  two  or  three 

A  considerable  part  of  the  flporing  was  yards  of  wall  would  be  a  building.    But 

laid.    The  intercual  walls  and  ceilings  were  when  a  house  is  in  the  state  in  which  this 

prepared  ready  for  plastering.    The  house  was,  I  think  it  is  within  the  act.'' 

was  in  a  forward  state  towaras  completion,  Btlbs,  J.     I  also  think  the  conviction 

bat  was  not  completed.     It  was  objected  should  be  affirmed.    It  is  not  necessary  to 

upon  the  evidence  that  the  erection  set  fire  lay  down  a  definition  of  what  is  a  building, 

to  was  not  a  building.  The  question  was  left  It  is  sufficient  to  say  that  the  erection  in 

to  the  jury  whether  as  a  fact  the  erection  this  case  was  properly  found  to  be  one. 

was  a  building,  and  the  jury  found  that  it  Such  words  as  those  in  the  section  must  be 

was.    The  defendants  were  convicted,  and  interpreted  in  their  ordinary  sense.    And 

upon  &  case  reserved,  the  conviction  was  it  certainly  would  not  have  been  a  depart- 

held  right.  ure  from  ordinary  language  to  have  asked, 

KxixT,  C.  B.,  said:  "  The  building  in  "Who  built  that  structure?"    The  judge 

question,  though  not  completed,  was  in-  considered  it  to  be  a  building,  and  the  jury 

tended  to  be  a  house.    It  was  one  of  a  row  found  so ;  and  the  decision  was  right, 

of  «even  houses,  unfinished,  it  is  true,  but  in  Pioott,  B.    I  am  of  the  same  opinion, 

a  forward  state  towards  completion.    Then  This  was  not,  I  think,  a  house,  but  it  was 

the  question  arises  whether  this  ui  a  build-  a  building. 

ing  within  s.  6  of  24  &  25  Vict.  c.  97,  which  Lush,  J.    I  am  of  the  same  opinion.    A 

Duikee  it  felony  unlavrfuUy  and  maliciously  building  need  not  necessarily  be  a  com- 

to  set  fire  to  *  any  building  other  than  such  pleted  structure ;    it  is  sufficient  that  it 

as  are  in  this  act  before  mentioned.'    As  should  be  a  connected  and  entire  struc- 

the  buildings  mentioned  in  the  earlier  sec^  ture.    I  do  not  think  four  walls  erected  a 

tions  are  here  referred  to,  it  may  be  well  to  foot  high  would  be  a  building.    And  my 

see  what  some  of  those  buildings  are.    Sect,  impression  is,  that  in  the  case  referred  to, 

3  throws  light  upon  the  case.    By  that  sec-  tried  before  me,  there  were  only  four  walls 

tion,  '  Whosoever  shall  unlawfully  and  ma-  unconnected,  and    not    advanced    further 

licionsly  set  fire  to  any  house,  stable,  coach-  than  a  short    distance*    towards    comple- 

hoase,  ont-house,  warehouse,  office,  shop,  tion. 

mill,  malt-house,  hop-oast,  barn,  storehouse,  Hannen,  J.    I  am  of  the  same  opinion. 

gT&nary,  shed,  or  fold,  or  to  any  farm  build-  It  is  very  likely  a  house  can  only  mean  a 

mg,  or  to  any  building  or  erection  used  in  structure    designed    and    sufficiently    ad- 

&nniiig  land,  or  in  carrying  on  any  trade  vanced  for  the  habitation  of  man.    But  I 

or  nuuiufactnre,  or  any  branch  thereof ....  think  the  structure  in  the  present  case  was 

shall  be  guilty  of  felony.'    Now  the  argu-  a  building  other  than  a  house  and  therefore 

ment  may  be  urged  that  these  several  kinds  within  s.  6. 

of  buildings  enumerated  in  sect.  3  are  all  In  Rex  v.  Edgellet  al.  (11  Cox  C.  C.  132), 

DBoessarily  completed  buOdings,  but  that  is  Lush,  J.,  held  that  an  unfinished  structure 

noftso.  Take,  for  example,  the  term 'office.'  intended  to  be  used  when  finished  as  a 

That  may  form  only  a  part  of  a  house ;  and  dwelling,   was    not   a   house   within    the 

an  office  may  be  completed  on  the  ground  meaning  of  the  same  statute,  and  queried 

floor,  while  the  house  above  it  is  not  com-  if  it  were  a  building ;  but  the  defendant 

pieced.    So,  sgain,  with  the  term  '  shop.'  being  acquitted  the  point  was  not  reserved. 
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The  statute  7  &  8  Geo.  4,  c  29  a.  44,  en-  indges  met  at  Lord  EUenboroagh'i  cham- 
acts,  "  That  if  any  person  shall  steal  or  rip,  bers,  when  the  conviction  was  held  wrong ; 
cut  or  break,  with  intent  to  steal  anj  glass  this  being  no  outlet  or  garden  belonging  to 
or  wood-work  belonging  to  any  building  any  house  or  building, 
whatsoever,  or  anj  1^,  iron,  copper,  brass.  The  Revised  Statutes  of  Mass.  ch.  126^ 
or  other  metal,  or  any  utensil  or  fixture,  sec.  5,  enact  that  "  any  person  who  shall 
whether  made  of  metal  or  other  material,  wilfully  and  maliciously  oum  ....  any 
respectively  fixed  in  or  to  any  buildine  banking-house,  warehouse,  store,  raauufac- 
whatsoever,  or  anything  made  of  metiQ  tory,  mill,  bam,  stable,  shop,  office,  out- 
fixed  in  any  lands  beine  private  property,  bouse  or  other  building  whatsoever  of 
or  for  a  fence  to  any  dwelling-house,  gard^  another,"  &c.,  "shall  be  punished,''  &c. 
or  area,  or  in  any  sauare,  street,  or  other  In  Canu  v.  S<ftu're  (1  Met.  S58),  the  indict- 
place  dedicated  to  public  use  or  ornament,  ment  alleged  that  the  defendant  wilfully 
every  such  offender  shall  be  guilty  of  and  maliaonsly,  &c.,  set  fire  to  and  burned 
felony,"  &c  Under  this  statute  it  was  "a  building  erected  for  a  dwelling-house, 
held  m/iexv.  H^o/Ta//(7C.&P.  616),that  and  not  completed  or  inhabited.  The 
an  unfinished  structure  intended  as  a  cart  defendant  moved  in  arrest  of  judgment, 
shed,  which  is  boarded  upon  its  sides,  and  Dewey,  J.,  in  delivering  the  opinion  of  the 
has  a  door  with  a  lock  on  it,  and  the  frame  court  overruling  the  motion,  said :  '*  It  is 
of  a  roof  with  loose  gorse  thrown  upon  it,  contended  that  the  indictment  is  bad  for 
because  it  is  not  yet  thatched,  is  a  building,  repugnancy  apparent  on  its  face,  inasmuch 

The  statute  4  Geo.  2,  c.  32,  enacts,  as  it  charges  as  a  crime  the  burning  of  a 
"  That  whoever  shall  steal,  rip,  cut,  or  building,  which  building  in  descriUid  as 
break  with  intent  to  steal,  any  lead,  iron  one  not  then  completed.  The  ground  o# 
bar,  iron  gate,  iron  palisadoes,  or  iron  rail  the  objection  is,  that  a  structnre  cannot  be 
whatsoever,  being  fixed  to  any  dwelling-  considered  a  buildin]^  while  it  is  yet  incom- 
house,  out-house,  coach-house,  stable,  or  plete  and  unfinished  m  any  respect.  Look- 
other  building,  used  or  occupied  with  such  ing  at  the  objects  of  the  statute  and  its 
dwelling-house  or  thereunto  belonging,  or  provisions,  we  are  fully  statisfied  that  the 
to  any  building  whatsoever,  or  fixed  in  any  term  building,  as  used  in  the  statute,  does 
garden,  orchard,  court-yard,  or  outlet  be-  not  necessarily  import  a  structure  so  fiar 
longing  to  any  dwelling-house  or  other  advanced  as  to  be  m  every  respect  finished 
building,  shall  be  guilty  c?  felony."  Under  and  perfsct  for  the  purpose  for  which  it  ii» 
this  statute  in  King  r.  iJickmtm  (1  Leach,  designed  eventually  to  be  used.  If  this 
318),  a  church  was  held  to  be  a  building,  were  so,  then  the  burning  of  a  structure. 
The  same  point  had  been  previously  held  designed  for  a  dwelling-house,  at  any 
by  a  majority  of  the  judges.  Hex  r.  Parker,  period  before  the  last  door  was  hung,  would 
1  Leach,  320  note.  And  under  the  same  not  be  punishable.  We  cannot  adopt  a 
statute  in  Hex  v.  NorrU  (Rus.  &  Ry.  69),  a  construction  of  the  statute  which  woiUd 
summer-house  occupied  occasionally  for  leave  open  so  wide  a  door  of  escape  from 
tea  and  refreshment  within  the  same  in-  its  penalties.  It  was  argued  that  ir  the  do- 
closure  as  the  house,  though  at  a  distance  scription  of  the  building,  as  found  in  this  in- 
of  about  half  a  mile,  was  held  to  be  a  dictment,  be  sufficient,  a  party  might  be 
building.  Heath,  J.,  doubting,  and  convicted  un^er  the  statute,  and  l^  stib- 
Chambre,  J.,  dissenting.  But  in  Rex  v.  jected  to  its  severe  penalties,  who  liad  been 
Richards  (1  Russ.  &  Ry.  28),  it  appeared  guilty  of  no  other  oflRance  than  that  of 
"  that  the  lead  stolen  consistied  of  three  burmng  a  single  post  or  some  small  parcel 
images,  which,  at  the  time  the^  were  taken  of  timber  which  was  used  as  the  mere  com- 
by  the  prisoners,  were  standmg  on  three  mencement  of  a  building.  The  obvious  a 
pedestals,  to  which  they  were  fastened  swer  to  this  suggestion  is,  that  the  qm 
with  irons,  and  the  pedestals  were  fixed  in  tion  whether  the  state  of  the  structure  m 
the  ground.  The  images  were  standing  its  progress  towards  completion  be  such 
near  a  brick  building,  called  the  Temple  to  constitute  it  a  building,  is  a  (]ue8tioit  of 
of  Pan,  which  was  erected  in  an  inclosed  fact,  to  be  submitted  to  the  jury,  under 
field  belonging  to  the  Earl  of  Clarendon,  proper  instructions  from  the  court.  Alter 
about  half  a  mile  from  his  dwelling-house,  a  general  verdict  of  guilty,  and  no  cxcep- 
and  without  his  Lordship's  park  pales,  tions  taken  for  misdirection  by  the  court  in 
from  which  it  was  separated  by  a  public  matter  of  law,  we  are  to  assume  that  it  ipraa 
road.  The  Temple  of  Pan  was  occasion-  found  by  the  jury  that  the  structure  set  on 
ally  used  by  Lord  Clarendon  as  a  tea-  fire  was  properly  denominated  a  building, 
drinking  place.  The  building  had  doors  and  was  not  merely  the  materials  prepared 
and  windows,  which  were  kept  shut  when  for  a  building." 

the  family  of  Lord  Clarendon  were  not  In  New  \ork,  in  Langdon  v.  The  J'^ire 
using  it:  the  doors  opened  into  the  place  Department  (17  Wend.  234*),  an  action  to  re« 
where  the  images  stood.  The  only  other  cover  four  penalties  for  tne  erection,  coo- 
building  within  the  tnclosure  was  an  open  trary  to  the  provision  of  a  statute,  of  ionr 
building,  which  was  once  a  barn,  but  it  buildings  without  proper  fire-walls,  it  ap- 
was  then  only  used  as  a  coach-house  when  peared  that  the  structure  consisted  of  fbnr 
the  family  came  to  the  Temple  of  Pan."  nouses  covered  by  one  continued  roof ;  that 
The  prisoners  were  convictea.    "  All  the  at  one  end  thereof  there  was  a  fire-^vraU 
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extending  abore   the  roof,  bat  that  the  bov,  J. :  "  The  question  whether  there  was 

division  w^ls  did  not  go  up  higher  than  only  one,  or  whether  there  were  four  dis- 

the  roof.    It  was  objected  that  the  whole  tinct  buildings,  was  properly  left  to  the 

of  the  erection  being  covered  by  one  con-  jury.    They  found  against  the  defendant, 

tinned  roof  constituted  but  one  building,  and  whether  that  finmng  was  either  right 

and  that  the  defendant  was  not  required  to  or  wrong,  cannot  be  mi^e  a  question  on  a 

pat  up  party  oralis.    By  the  Court,  Brok-  writ  of  error/' 


Fbank  Galb  v.  The  People, 

(26  Michigan,  157.     Supreme  Court,  1872.) 
Evidence.  —  Oross-examirutUan  of  Prisoner,  —  Prisoner's  Statement. 

Upon  cross-examination  of  a  prisoner  on  trial  for  a  crime,  upon  his  statement  to  the  jury. 
It  is  error  to  ^ow  questions  to  be  put  that  relate  to  matters  outside  of  that  statement, 
snch  as  whether  he  had  lived  or  been  in  a  number  of  places  named,  and  whether  at 
one  he  had  not  been  arrested  on  a  charge  of  murder,  and  at  others  also  been  arrested, 
and  at  others  still  been  put  in  jail. 

The  error  committed  in  Skllowing  such  questions  is  not  cured  by  an  instruction  to  the 
prisoner  that  he  might  decline  to  answer  at  his  option ;  and  especially  not  where 
the  asking  of  the  auestions  is  accompanied  with  the  production,  in  view  of  the  jury, 
of  several  letters,  m  a  manner  calculated  to  convey  an  impression  that  they  con- 
tain Hftinaging  disclosures  which  the  prisoner  must  either  admit  or  folsify  the  facts. 

Erbob  to  Kalamazoo  Circuit. 

0,  P.  PuthilU  for  plaintiff  in  error. 

Ihffight  May^  Attorney-General,  for  the  people. 

COOLEY,  J.  The  plaintiff  in  error  stands  convicted  of  an  assault 
with  intent  to  kill  and  murder  one  McDonald.  The  attempt  is 
charged  to  have  been  made  with  a  revolver  loaded  with  powder  and 
ball.  The  evidence  showed  the  revolver  to  have  been  discharged, 
bat  McDonald  was  not  injured,  and  there  was  no  direct  evidence 
that  the  revolver  was  loaded  with  ball.  The  circuit  judge  was  re- 
quested to  instruct  the  jury  that  the  jury  must  find  from  the  evi- 
dence all  the  material  allegations  in  the  information,  such  as  the 
intent  to  kill,  and  the  means  used  sufficient  to  accomplish  it,  and 
that  the  pistol  contained  a  leaden  bullet,  as  charged;  these  are 
material  averments,  and  must  be  proved  in  order  to  warrant  a  con- 
viction." This  request  was  refused,  and  error  is  assigned  upon  the 
refusal. 

The  point  made  is,  that,  for  all  that  appears,  the  revolver  may  not 
have  been  loaded  at  all,  and,  consequently,  whatever  may  have  been 
the  supposition  of  the  prisoner  in  that  regard,  and  whatever  his 
intent,  the  crime  chargea  is  not  shown  to  have  been  committed,  in- 
asmuch as  the  power  to  kill  would  then  be  wanting.  And  the  cases 
of  Henry  v.  The  State  (18  Ohio,  32),  and  State  v.  Swaih  (8  Ind. 
524),  are  cited  in  support  of  this  position. 

The  point  is  one  which  we  do  not  think  it  necessary  to  discuss  on 
this  record.  All  the  evidence  in  the  case  bearing  upon  it  tended  to 
prove  that  the  pistol  was  loaded  as  charged,  and  an  instruction  to 
the  jury  which  treated  that  fact  as  disputed,  could  only,  if  it  influ- 
enced tJieir  deliberations  at  all,  have  sent  them  off  into  the  regions 
of  conjecture,  without  practical  benefit.     No  one  but  the  prisoner 
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himself  knew  how  the  weapon  was  loaded.  He  made  a  detailed 
statement  of  the  affair,  in  which,  though  he  does  not  expressly  say 
the  instrument  contained  a  bullet,  he  all  the  while  assumes  that  it 
did,  and,  immediately  after  the  firing,  he  went  off  and  complained  of 
himself  on  the  evident  supposition  that  he  had  inflicted  (^ngerous, 
if  not  fatal,  injury.  We  therefore  think  the  case  did  not  call  for 
the  particular  instruction  requested.  The  crime  was  correctly  de- 
scribed in  the  charge,  and  its  elements  indicated  so  far  as  the  case 
made  necessary. 

A  more  serious  question  arises  upon  the  cross-examination  of  the 
defendant.  His  statement  covered  the  whole  case,  and  he  was  cross- 
examined  upon  it,  without  objection.  The  prosecution,  then,  after 
inqiiiring  about  the  former  place  of  residence  of  respondent,  pro- 
duced several  letters  in  view  of  the  jury,  and  from  what  they  pur- 
ported to  contain,  interrogated  the  respondent,  whether  he  haa  hved 
or  been  in  a  number  of  places  named,  and  whether  at  one  he  had 
not  been  arrested  on  a  charge  of  murder,  and  at  others  also  been 
arrested,  and  at  others  still  been  put  in  jail.  All  of  those  questions 
were  objected  to,  but  sustained  by  the  court,  and  were  answered. 
The  court,  however,  informed  the  prisoner,  after  the  first  had  been 
put  and  answered,  that  it  wa^  his  privaege  to  answer  any  question, 
or  to  decline  to  answer,  just  as  he  saw  fit. 

If  these  questions  were  improper,  it  must  be  apparent  that  the 
error  was  not  cured  by  the  instruction  to  the  nrisoner  that  he  might 
decline  to  answer  at  his  option.  When  the  judge  sustained  the  qu^- 
tions,  he  decided  in  effect  that  they  were  proper  to  be  put  and 
answered ;  and  had  the  prisoner  declined  to  answer  any  of  them 
ie  would  have  been  put  in  the  position  before  the  jury,  of  coming 
upon  the  stand  in  his  own  exculpation,  and  then  refusmg  to  make 
his  disclosure  as  full  as  the  rules  of  law  required.  An  unfavorable 
influence  upon  the  minds  of  the  jury  must  inevitably  have  been  pi-o- 
duced,  which  in  this  case  would  have  been  increasea  by  the  exhibi- 
tion of  letters,  brought  out  before  the  jury  for  no  purpose  that  we 
can  conceive,  unless  to  convey  an  impression  that  they  contained 
damaging  disclosures  regarding  the  prisoner,  which  he  must  either 
admit  or  falsify  the  facts.  If,  therefore,  the  questions  were  im- 
proper in  themselves,  the  error  was  a  serious  one. 

And  we  have  no  doubt  of  their  impropriety.  The  statute  pro- 
vides that  the  defendant  in  a  criminal  case  "  shall  be  at  liberty  to 
make  a  statement  to  the  court  or  jury,  and  may  be  cross-examined 
upon  any  such  statement."  Sess.  L.  1861,  p.  169.  In  People 
V.  Thomas  (9  Mich.  321),  it  was  said  by  Mr.  Justice  Campbell  that 
"  a  cross-examination  on  such  a  statement  would  not  be  allowed  to 
go  beyond  it.  It  could  not  properly  extend  over  the  entire  issue, 
as  it  might  if  he  were  a  general  witness,  neither  coidd  it  go  into  any 
of  the  collateral  inquiries  whereby  a  witness's  credit  or  memory  is 
sometimes  tested.  And  while  his  constitutional  right  of  declining 
to  answer  questions  cannot  be  removed,  yet  a  refusal  by  a  party  t<> 
answer  any  fair  question  not  going  outside  of  what  he  has  offered  t<^ 
explain,  would  have  its  proper  weight  with  the  jury."  This  view 
we  regard  as  a  correct  exposition  of  the  statute,  and  perhaps  th  t* 
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bdlure  to  act  upon  it  in  this  case  may  have  arisen  from  the  circimi- 
stance,  that  it  appears  in  the  reports  as  the  view  of  a  single  judge 
only,  though  in  fact  it  had  then,  and  has  now,  the  approY^  of  the 
court. 

We  have  frequently  had  occasion  to  remark  upon  the  beneficent 
purpose  which  the  statute  of  1861  had  in  view,  and  to  observe  that 
practically  it  had  tended  to  the  furtherance  of  justice ;  but  it  can 
only  have  this  effect  when  administered  in  the  spirit  which  led  to 
its  adoption.  Few  men,  however  innocent,  could  safely  go  upon 
the  stand  to  answer  a  criminal  charge,  if  they  must  at  their  peril 
be  prepared  to  give  satisfactory  answers  to  questions  regarding 
their  whole  former  life,  or  if  they  declined  to  do  so,  have  their 
triers  informed  that  the  information  they  declined  to  give  it  was 
proper  for  the  prosecution  to  call  out,  and  that  the  reiusal  to  re- 
spond to  the  questions  justly  subjected  them  to  unfavorable  in- 
ferences. 

Such  would  be  the  practical  result  of  a  refusal  to  answer  an  in- 
terrogatory which  the  court  had  sustained  after  objection  made. 
And  a  review  of  the  evidence  in  this  case  suggests  very  forcibly, 
that  however  full  may  be  the  explanations,  a  list  of  questions  which 
assume  the  existence  of  damflging  facts,  may  be  put  in  such  a  man- 
ner, and  with  such  persistency  and  show  of  proof,  as  to  impress 
the  jury  that  there  must  be  something  wrong  even  though  the 
prisoner  fully  denies  it,  and  there  is  no  other  evidence. 

Holding  that  these  questions  were  erroneous,  and  that  they 
might,  and  probably  did  prejudice  the  prisoner,  the  conviction  must 
be  set  asi^e^  s^d  a  new  trial  ordered. 

The  other  justices  concurred. 


State  v.  Obeb. 

(52  N.  H.  459.     Supreme  Court,  1878.) 
JBvidence.  —  Privilege  of  Defendant  when   Witness  in  his  own  behalf 

A  defendant  who  is  sworn  as  a  witness  at  his  own  request  can  be  compelled  to  answer 

questions,  upon  his  cross-examination,  as  to  facts  tending  to  convict  him,  in  relation 

to  which  he  was  not  interro^pated  on  his  direct  examination. 
If  each  witness  has  been  permitted  to  refuse  answering  such  questions,  upon  the  ground 

that  his  answers  might  tend  to  criminate  him,  such  refusal  may  be  commented  on  by 

the  state's  counsel,  and  be  considered  by  the  jury. 

Indictment,  found  at  the  April  term,  1873,  gainst  Everett 
I.  Ober,  for  keeping  spirituous  liquor  for  sale.  The  defendant 
being  produced  and  sworn  in  his  own  behalf,  testified  in  chief  sub- 
stantially as  follows:  First.  That  he  had  never  seen  or  known 
anything  of  the  existence  of  a  certain  bottle  of  spirituous  liquor 
found  upon  his  premises  on  March  26th,  by  virtue  of  proceedings 
under  a  search-warrant,  until  the  same  had  been  so  discovered. 
Second.  That  he  had  never  sold  any  spirituous  liquor  to  one 
Jirs.  Cofran,  a  witness  for  the  State,  and  that  one  Hirsdi  had  never 
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been  in  his  employ,  —  all  of  which  said  several  matters  had  been 

Eut  in  evidence  by  the  State,  and  were  material.  Third.  That  he 
ad  ne^^  sold  spirituous  liquors  to  any  female.  Fourth.  That 
he  had  nbt  kept  for  sale  or  sold  to  any  person  any  spirituous  liquors 
since  he  was  notified  by  a  committee  of  citizens,  six  or  seven  weeks 
before  the  date  of  the  indictment. 

Whereupon  the  State,  on  cross-examination,  asked  him  if  he  had 
not  sold  spirituous  liquors  within  one  year  previous  to  the  finding 
of  the  indictment.  But  the  defendant  being  advised  of  his  priv- 
ilege that  he  might  decline  to  answer  if  his  answer  might  tend  to 
criminate  him,  Qiereupon  so  dechned  to  answer.  After  some 
further  immaterial  proceedings,  and  the  argument  of  the  defend- 
ant's counsel,  the  counsel  for  the  State  proceeded  to  make  the 
closing  argument,  wherein  he  proposed  to  say  to  the  jury  that  they 
should  consider  his  declination  to  answer,  as  aforesaid,  a  pertinent 
matter  of  evidence  to  be  taken  against  him.  Whereupon  the  de- 
fendant's counsel  raised  the  objection  that  he  had  no  lawful  right 
thus  to  argue,  nor  had  the  jury  a  lawful  right  to  take  such  matter 
into  consideration,  but  the  court  overruled  the  defendant's  objec- 
tion, and  allowed  the  counsel  for  the  State  thus  to  argue  ;  and  the 
court,  in  the  charge  to  the  jury,  expressly  instructed  them  that 
they  might  consider  such  declination  to  answer,  and  give  it  such 
weight  as  they  thought  it  entitled  to  on  the  question  of  his  guilt 
or  innocence  of  the  ofiEence  alleged  against  him;  to  which  ruling 
and  instruction  the  defendant  excepted. 

The  jury  returned  a  verdict  of  guilty,  and  after  sentence  the 
defendant  filed  the  foregoing  bill  of  exceptions,  which  was  allowed. 

Havjthome  ^  Greene  for  the  respondent. 

Flinty  solicitor,  for  the  State. 

Foster,  J.  The  questions  are  presented  whether  a  prisoner,  -who 
is  sworn  as  a  witness  at  his  own  request,  can  be  compelled  to  an- 
swer questions,  upon  his  cross-examination,  as  to  facts  tending  to 
convict  him,  in  relation  to  which  he  was  not  interrogated  on  his  di- 
rect examination  ;  and  whether,  upon  being  permitted  to  refuse  to 
answer  such  questions,  upon  the  ground  that  his  answers  might  tend 
to  criminate  him,  such  refusals  may  be  commented  upon  by  the 
state's  counsel,  and  be  considered  by  the  jury. 

K  the  ruling  that  the  prisoner  had  the  rignt  to  decline  answering 
had  been  correct,  we  should  agree  with  his  counsel  that  the  subse- 
quent ruhng  could  not  be  sustained.  But  the  first  ruling  was  not 
correct.  Tne  respondent,  by  electing  to  testify  in  his  own  favor, 
waived  his  constitutional  privilege.  K  he  refuses  to  testify  at  all, 
the  statute  protects  him  from  adverse  comment  or  inference ;  but  if 
he  avails  himself  of  the  statute,  he  waives  the  constitutional  protec- 
tion in  his  favor,  and  subjects  himself  to  the  peril  of  being  examined 
as  to  any  and  every  matter  pertinent  to  the  issue.  This  is  expressly 
held  in  Com.  v.  Mullen  (97  Mass.  545),  Com.  v.  Bonner  (lb.  587) ,  Com, 
V.  Morgan  (107  Mass.  199),  McQ-arry  v.  The  People  (2  Lansing, 
227),  and  Connors  v.  The  People  (50  N.  Y.  240),  decided  in  No- 
vember, 1872,  in  which  Church,  C.  J.,  delivering  the  opinion  of  tbe 
Court  of  Appeals,  declares  the  principle  controlung  the  case   to  be. 
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that,  by  consenting  to  be  a  witness  in  his  own  behalf,  under  the 
statute,  the  accused  subjected  himself  to  the  same  rules,  and  was 
called  upon  to  submit  to  the  same  tests,  which  could  by  law  be  ap- 
plied to  the  other  witnesses  ;  in  other  words,  if  he  ayailed  himself  of 
the  privilege  of  the  act,  he  assumed  the  burdens  "necessarily  incident 
to  the  position.    The  prohibition  in  the  Constitution  is  against  com- 

felling  an  accused  person  to  become  a  witness  against  lumself .  If 
e  consents  to  become  a  witness  in  the  case  voluntarily,  and  without 
any  compulsion,  it  would  seem  to  follow  that  he  occupies,  for  the 
time  being,  the  position  of  a  witness,  with  all  its  rights  and  privi- 
l^es,  and  subject  to  all  its  duties  and  obligations,  it  he  gives  evi- 
dence which  bears  against  himself,  it  results  from  his  voluntary  act 
of  becoming  a  witness,  and  not  from  compulsion.  His  own  act  is 
the  primary  cause,  and  if  that  was  voluntary,  he  has  no  reason  to 
complain. 

If  the  respondent  had  not  seen  fit  to  make  himself  a  witness  in 
his  own  cause,  the  fact  that  he  did  not  choose  to  testify  could  not 
have  been  commented  upon  by  the  state's  counsel,  nor  would  the 
jury  have  been  at  liberty  to  draw  any  inference  detrimental  to  him 
from  his  silence.  But,  when  he  made  himself  a  witness-in-chief,  he 
subjected  himself  to  the  government's  right  of  cross-examination. 

By  electing  to  testify,  he  placed  himself  in  the  attitude  of  any  or- 
dinary witness,  irrespective  of  any  interest  in  the  cause.  As  a  pai*ty, 
his  denial  to  answer  a  particular  question,  on  the  ground  that  such 
answer  would  tend  to  criminate  him,  could  afford  him  no  exemption 
from  the  inferences  which  would  naturally  attach  to  any  other  wit- 
ness, not  a  party,  in  such  circumstances.  Norfolk  v.  Chaylord^  28 
Conn.  309.  ... 

The  fact  that  he  is  charged  with  a  crime  gives  him  certain  special 
privil^es.  Among  these  are  the  requirement  of  the  State  to  prove 
the  charge  a^nst  him  beyond  a  reasonable  doubt ;  the  constitu- 
tional prohibition  of  compelling  him  to  accuse  or  fiurnish  evidence 
against  himself ;  the  right  to  meet  the  witnesses  against  him  face  to 
ra^,  and  so  forth. 

With  such  exceptional  advantages,  he  stands  precisely  like  a  party 
to  a  civil  cause  electing  to  testify  m  his  own  favor,  and  thereby  sub- 
jecting himself  to  the  ordinary  ordeal  of  cross-examination,  and  com- 
ment upon  his  testimony  and  his  demeanor  upon  the  stand. 

In  the  present  case,  the  government  might  well  ask  for  a  convic- 
tion upon  proof  not  merely  that  he  had  knowledge  concerning  the 
liquor  found  on  his  premises  on  March  26,  or  that  he  had  sold  liquor 
to  Mrs.  Cofran,  or  that  Hirsch  had  ever  been  in  his  employment,  or 
tiiat  he  had  ever  sold  liquors  to  a  female,  or  that  he  had  sold  to  any- 
body since  he  had  been  notified  by  a  committee  of  citizens,  six  or 
seven  weeks  before  the  date  of  the  mdictment ;  but  also  upon  proof 
that  he  had  sold  spirituous  liquor  at  any  time,  and  to  any  person, 
within  one  year  previous  to  the  finding  of  the  indictment.      Gen. 
Stats,  ch.  99,  sec.  27.    Indeed,  the  only  material  question  for  the  jury 
was,  whether  he  had  kept  for  sale  spirituous  liquors  at  any  time 
within  the  year,  in  violation  of  section  13  of  the  chapter. 
His  object  in  taking  the  witness  stand  was,  to  show  himself  inno- 
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cent  of  this  oflEence  by  testifying  that  he  had  not  kept  liquor  for  sale 
within  the  year ;  and  putting  himself  in  such  a  position,  and  declin- 
ing to  testif}'^  except  to  such  matters  as  would  tend  to  exculpate  him- 
self, refusing  to  answer  the  most  direct,  competcoit,  and  material  in- 
quiry raised  by  the  case,  was  a  matter  of  great  significance,  which  it 
was  the  right,  if  not  the  duty,  of  the  state's  counsel  and  of  the 
court  to  bring  prominently  to  the  attention  of  the  jury.  See  An- 
drews V.  Frye^  104  Mass.  234. 

It  is  undoubtedly  a  general  proposition  and  a  wholesome  rule,  that 
if  a  witness  declines  answering  a  question  on  the  around  that  his 
answer  will  tend  to  criminate  him,  no  inference  of  the  truth  of  the 
fact  is  permitted  to  be  drawn  from  that  circumstance.  1  Greenl. 
Ev.  sec.  451. 

And  the  statute  of  1869  —  1  Sess.  Laws,  ch.  23  —  allowing  re- 
spondents to  testify,  and  providing  that  no  inference  of  guilt  sh^  be 
drawn  from  their  neglect  to  testify,  is  but  an  affirmance  of  this  prop- 
osition. But  it.  is  also  very  clearly  settled  that  in  all  cases  where 
the  witness,  being  advertised  of  his  privilege  to  decline  to  answer, 
chooses  not  to  avail  himself  of  the  privilege,  but  elects  to  answer  the 
particular  inquiry  which  he  might  have  avoided,  he  is  bound  to  an- 
swer every  material  question  relating  to  the  transaction.     1  Greenl. 

Ev.  sec.  451 ;  The  State  v.  K ,  4  N.  H.  562  ;  Cobum  v.  Odell, 

30  N.  H.  554,  555  ;  2  C.  &  H.  notes  to  Phil.  Ev.  736,  737. 

The  respondent  was  not  bound  to  volunteer  any  statement  oon- 
ceming  the  matter  of  the  charge  against  him,  nor  could  he  be  com- 
pelled to  disclose  any  fact  or  answer  any  question  which  would  ex- 
pose him  to  another  criminal  prosecution,  or  tend  to  convict  him  in 
this.     Such  immunity  from  confession,  examination,  argument,  or 
prejudicial  inference,  was  his  undoubted  privilege  ;  but  he  chose  to 
waive  it,  and  insisted  upon  his  right  to  testify ;  and,  having  testified 
concerning  a  part  of  the  transaction,  in  which  it  was  alleged  that  he 
was  criminally  concerned,  without  claiming  his  constitutional  privi- 
lege, it  was  too  late  for  him  to  halt  at  that  point  which  suitcKl  his 
own  convenience.     It  is  clear,  upon  reason  and  authority,  that  he 
might  have  been  compelled  to  answer  the  question  propounded,  by 
the  state's  counsel.     It  was  material  to  the  issue,  if  not  directly  in- 
volved in  his  own  proffered  testimony.     At  this  point,  for  obvious 
reasons,  he  saw  fit  to  close  his  lips,  and  the  court  allowed  him  to  re- 
main  silent.     Of  this  mistaken  clemency  he  cannot  now  be  heard  to 
complain. 

The  whole  argument  of  his  counsel  now  proceeds  upon  the  erro- 
neous assumption  that  the  ruling  of  the  court  was  right.  That  as- 
sumption being  groundless,  his  argument  fails. 

The  views  of  so  eminent  a  man  as  Judge  Cooley  seem  to  be  ad- 
verse to  those  now  expressed.  He  inclines  to  the  opinion  that  a 
party  accused  of  Qrime  should  be  and  is  entitled,  under  statute  of 
Michigan  allowing  the  accused  to  give  evidence  in  his  own  behalf,  to 
disclose  no  more  than  he  chooses  ("if  he  does  testify,  he  is  at  lib- 
erty to  stop  at  any  point  he  chooses,  and  it  must  be  left  to  the  iurv 
to  give  a  statement,  which  he  declines  to  make  a  full  one<,  such 
weight  as,  under  the  circumstances,  they  think  it  entitled  to  ;    other- 
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wise  the  statute  must  have  set  aside  and  overruled  the  constitutional 
maxim  which  protects  an  accused  party  against  being  compelled  to 
testify  against  himself,  and  the  statutory  privilege  becomes  a  snare 
and  a  danger  *').     Cooley's  Const.  Lim.  317  ;  also  p.  182. 

The  learned  jurist  does  not  furnish  us  with  cases  in  support  of  his 
views,  which,  after  such  consideration  of  them  as  the  great  ability 
and  learning  of  Judge  Cooley  compel,  we  cannot  regard  as  being 
supported  by  authority  or  sound  reason.  But  the  statute  of  Michigan 
is  peculiar.  By  its  provisions  the  accused  is  allowed  to  make  a  state- 
ment to  the  court  or  jury,  and  may  be  cross-examined  on  any  such 
statement.  It  has  been  held,  says  Judge  Cooley,  that  this  statement 
should  not  be  under  oath. 

In  speaking  of  this  statute  and  of  the  right  given  to  cross-examine 
the  party  who  has  made  his  statement.  Judge  Campbell  says : 
"  And  while  his  constitutional  right  of  declining  to  answer  questions 
cannot  be  removed,  yet  a  refusal  to  answer  any  fair  question,  not 
going  outside  of  what  he  has  offered  to  explain,  would  have  its 
proper  weight  with  the  jury."     People  v.  Thomas^  9  Mich.  321. 

Upon  the  whole,  we  are  unable  to  reach  any  other  conclusion  than 
that  the  respondent's  testimony,  so  far  as  it  went,  —  and  not  less  the 
fact  that  it  went  no  further  —  his  refusal  to  submit  to  a  full  cross- 
examination,  within  proper  limits,  after  waiving  his  constitutional 
privilege,  and  all  his  conduct  and  demeanor,  were  proper  matters  for 
comment  by  counsel  and  court,  as  well  as  for  the  consideration  of 
the  juiy.     The  exceptions  are,  therefore.  Overruled. 

In  his  work  on  Constitutional  Limita-  and  if  he  does  testify,  he  is  at  liberty  to 
fcioos  Judge  Cooley  says  (p.  316) :  "Be-  stop  at  any  point  he  chooses,  and  it  must 
fore  prisoners  were  allowed  the  benefit  of  be  left  to  the  jury  to  ^ve  a  statement, 
aamstance  from  counsel  on  trials  for  high  which  he  declines  to  make  a  full  one,  such 
crimes,  it  was  customary  for  them  to  make  weight  as,  under  the  circumstances,  they 
such  statements  as  they  saw  fit  concerning  think  it  entitled  to ;  otherwise  the  statute 
the  charge  against  them,  during  the  prog-  must  have  set  aside  and  overruled  the  con- 
ress  of  tne  trial,  or  after  the  evidence  for  stitutional  maxim  which  protects  an  ac- 
the  prosecution  was  put  in ;  and  upon  these  cused  party  a^^ainst  being  compelled  to  tes- 
statements  the  prosecuting  officer  or  the  tify  against  himself,  and  the  statutory  priv- 
conrt  would  sometimes  ask  questions,  which  ilege  becomes  a  snare  and  a  danger, 
the  accused  might  answer  or  not  at  his  op-  In  his  notes  to  this  passage  Judge  Coole  v 
tton.  And  although  this  practice  has  now  says :  "  By  a  recent  case  this  paragraph 
become  obsolete,  yet  if  the  accused  in  any  appears  to  have  led  to  some  misapprehen- 
case  should  manage  or  assist  in  his  own  de-  sion  of  our  views,  and  consequently  we 
fence,  and  should  claim  the  right  of  address-  must  regard  it  as  unfortunately  worded, 
log  the  jury,  it  would  be  difficult  to  confine  Nevertheless,  after  full  consideration,  it  has 
him  to  '  the  record '  as  the  counsel  mav  be  been  concluded  to  leave  it  as  it  stands. 
confined  in  his  argument.  A  disposition  What  we  intend  to  affirm  by  it  is,  that  the 
has  been  manifested  of  late  to  allow  the  privilege  to  testify  in  his  own  behalf  is  one 
mcciued  to  give  evidence  in  his  own  behalf;  the  accused  may  waive  without  justly  sub- 
and  statutes  to  that  efiect  are  in  existence  jecting  himself  to  unfavorable  comments ; 
in  some  of  the  states,  the  operation  of  and  that  if  he  avails  himself  of  it,  and 
which  is  believed  to  have  been  generally  stops  short  of  a  full  disclosure,  no  corn- 
satisfactory.  These  statutes,  however,  can-  pulsory  process  can  be  made  use  of  to  cora- 
ooc  be  so  construed  as  to  authorize  com-  pel  him  to  testify  further.  It  was  not  de- 
pidsory  process  against  an  accused  to  com-  signed  to  be  understood  that,  in  the  latter 
pel  him  to  disclose  more  than  he  chooses ;  case,  his  failure  to  answer  any  proper  ques- 
they  do  not  so  far  change  the  old  system  as  tion  would  not'  be  the  subject  of  comment 
to  establish  an  inquisitorial  process  for  ob-  and  criticism  by  counsel ;  but,  on  the  con- 
tatning  evidence  ;  they  confer  a  privilege,  trarv,  it  was  supposed  that  this  was  implied 
whic^  the  defendant  may  use  at  his  option,  in  the  remark,  tnat '  it  must  be  left  to  the 
If  he  does  not  choose  to  avail  himselr  of  it,  jury  to  give  a  statement,  which  he  declines 
mnfavorable  inferences  are  not  to  be  drawn  to  make  a  full  one,  such  weight  as,  under 
to  bis  prejudice  from  that  circum.stance  ;  the  circumstances,  they  think  it  entitled  to.' 
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All  circumstances  which  it  is  proper  for  the  for  crime  an  opportunity  to  make  full  ex- 
jury  to  consider,  it  is  proper  for  counsel  to  planation  to  the  jury,  in  respect  to  the  cir- 
comment  upon.  cumstances  given  in  evidence  which  are 

"  The  cose  referred  to  is  that  of  State  v.  supposed  to  nave  a  bearing  against  him. 

06^,  just  decided  in  the  Supreme  Court  of  Annis  v.  People,  13  Mich.  511.    That  the 

New  Hampshire.     The  defendant  was  put  statement  is  evidence  in  the  case,  to  which 

on  trial  for  an  illegal  sale  of  liquors ;  and  the  iury  can  attach  such  weight  as  they 

having  offered  himself  as  a  witness,  was  thiuK  it  entitled  to.    Maker  v.  People,  10 

asked  on  cross-examination  a  question  di-  Mich.  212.    Th'at  the  court  has  no  right  to 

rectly  relating  to  the  sale.    He  declined  to  instruct  the  jury  that,  when  it  conflicts  with 

finswer,  on  the  ground  that  it  might  tend  to  the  testimony  of  an  unimpeached  witness, 

criminate  him.    Being  convicted,  it  was  al-  they  must  believe  the  latter  in  preference, 

leged  for  error  that  the  court  suffered  the  Durant  r.  People^  13  Mich.  351.    And  that 

Drosecuting  officer  to  comment  on  this  re-  the  prisoner,  while  on  the  stand,  is  entitled 

riisal   to  the  jury.    The   Supreme  Court  to  the  assistance  of  counsel  in  directing  his 

held  this  no  error.    We  not  only  approve  attention  to  any  branch  of  the  charge,  that 

of  this  ruling,  but  we  should  be  at  a  loss  he  may  make  explanations  concerning  it  if 

for  reasons  which  could  furnish  plausible  he  desires.    Anms  v.  People,  13  Mich.  511. 

support  for  any  other.    It  is  in  entire  ac-  The  prisoner  does  not  cease  to  be  a  defend- 

cora  with  the  practice  which  has  prevailed  ant  by  becoming  a  witness,  nor  forfeit  rights 

without  question  in  Michigan,  and  which  by  accepting  a   privilege.     In  People  v. 

has  always  assumed  that  the  right  of  com-  Thomas,  9    Mich.   321,   Campbell,  J.,  in 

ment,  where  the  party  makes  himself  his  speaking  of  the  right  which  the  statute 

own  witness  and  then  refuses  to  answer  gives  to  cross-examine  a  defendant  who 

proper  questions,  was  as  clear  as  the  right  has  made  the  statement,  says :  '  And  while 

to  exemption  from  unfavorable  comment  his  constitutional  right  of  declining  to  an- 

when  he  abstains  from  asserting  his  stat-  swer  questions  cannot  be  removed,  yet  a  re- 

utory  privilege.  fusal  by  a  party  to  answer  any  fair  question, 

"  The  case  of  Connors  v.  People  (50  N.  Y.  not  gomg  outside  of  what  he  has  offered  to 
240|,  is  different.  There  the  defendant,  explain,  would  have  its  proper  weight  with 
havmg  taken  the  stand  as  a  witness,  ob-  the  jury.  See  Com.  v.  Mullen^  97  Mass. 
jected  to  answer  a  question ;  but  was  di-  547 ;  Com.  v.  Cttrtis,  lb.  574 ;  Com.  v.  Mor- 
rected  by  the  court  to  do  so,  and  obeyed  gati,  107  Mass.  199." 
the  direction.  This  was  held  no  error  be-  To  sustain  the  position  that  if  the  defend- 
cause  he  had  waived  his  privilege.  If  the  ant  does  not  choose  to  testify,  unfavorable 
defendant  had  persisted  in  revising,  we  are  inferences  are  not  to  be  drawn  from  that 
not  advised  what  action  the  court  would  circumstance  to  his  prejudice,  Ju(^e  Coo- 
have  deemed  it  proper  to  take,  and  it  is  ley  cites  the  cases  People  v.  Tyler  (36- Gal. 
easy  to  conceive  of  serious  embarrassments  522) ;  State  v.  Cameron  (40  Vt.  555),  and 
in  such  a  case.  Under  the  Michigan  prac-  says :  "  For  a  case  resting  upon  an  analo- 
tice,  when  the  court  had  decided  the  aues-  gous  principle,  see  Came  v.  Utchjietd,  2 
tion  to  be  a  proper  one,  it  would  have  oeen  Mich.  340.  A  different  view  would  seem 
left  to  the  defendant  to  answer  or  not  at  his  to  be  taken  in  Maine.  See  State  v.  BattUtt, 
option ;  but  if  he  failed  to  answer  what  55  Me.  200.  In  Devn'es  v.  Phillinps  (63  N. 
seemed  to  the  jury  a  proper  inquiry,  it  C.  53)  the  Supreme  Court  of  North  Carolina 
would  be  thought  surpnsing  if  they  gave  held  it  not  admissible  for  counsel  to  com- 
his  imperfect  statement  much  credence.  ment  to  the  jury  on  the  fact  that  the  op- 

*' The  statute  of  Michigan  of  1861,  p.  169,  posite  party  did  not  come  forward  to  be 

removed  the  common  law  disabilities  of  sworn  as  a  witness  as  the  statute  permitted, 

parties  to  testify,  and  added,  '  Nothing  in  See  also  CrandaU  v.  People,  2  Lansing,  309. 

this  act  shall  be  construed  as  giving  the  In  Michigan  the  wife  of  an  accused  party 

right  to  compel  a  defendant  in  criminal  may  be  sworn  as  a  witness  ¥rith  his  assent : 

cases  to  testify ;   but  any  such  defendant  but  it  has  been  held  that  his  failure  to  call 

shall  be  at  liberty  to  make  a  statement  to  her  was  not  to  subject  him  to  inferences  ol 

the  court  or  jury,  and  may  be  cross-exam-  ^ilt,  even  though  the  case  was  such  th&t 

iiied  on  any  such  statement.'    It  has  been  if  his  defence  was  true,  his  wife  must  have 

held  that  this  statement  should  not  be  under  been  cognizant  of  the  fiicts.    Knowles  ir 

oath.  People  v.  Thomas,  9  Mich.  314.  That  People,  15  Mich.  408." 
its  purpose  was  to  give  every  person  on  trial 


PEOPLE  V.  FAIR.  217 

The  People  op  the  State  of  Calefobnia  v.  Laxjba  D.  Faib. 

(48  CaL  137.     Sopreme  Court,  1872.) 

Murder.  —  JXsquaUficcUton  of  Juror,  —  Evidence  of  Character,  —  Right  to 

close. 

The  fact  that  a  jaror  had  formed  and  expressed  an  unqualified  opmion  of  ^ilt  of  the 
accused  is  not,  under  our  practice,  ground  for  a  new  trial,  when  the  objection  is  taken 
for  the  first  time  after  the  trial,  upon  affidavits  showing  disqualification. 
Section  four  hundred  and  forty  of  tne  Criminal  Practice  Act,  which  declares  what  shall 
be  grounds  for  a  new  trial,  and  uses  the  words,  "  in  the  following  cases  only,"  clearly 
excludes  all  other  grounds  whatsoever. 
People  T.  Plummer  (9  Cal.  298)  overruled  in  so  far  as  it  holds  that  an  objection  to  the 
competency  of  a  Juror,  taken  for  the  first  time  after  verdict,  may  be  availed  of  on 
motion  for  new  trial. 
Where  on  the  trial  of  a  woman  for  the  murder  of  a  man,  with  whom  she  had  been  having 
unlawful  intercourse,  defendant's  counsel  took  the  ground  that  her  prospects  had  been 
mined  by  the  acts  of  the  deceased,  and  introduced  testimony  tending  to  show,  and  for 
the  purpose  of  showing,  that  fact ;  and,  in  view  of  such  position  taken  by  counsel  and 
the  testimony  offered  by  him,  the  prosecution  was  allowed  in  rebuttal  to  prove,  against 
defendant's  objection,  that  her  general  character  for  chastity  was  bad :  ^eld^  error. 
On  a  teal  for  murder,  proof  of  the  general  character  of  the  accused  is  not  received,  even 
on  his  own  behalf —  the  inquiry  in  such  cases  being  confined,  when  pertinent  at  all, 
to  the  general  character  as  to  the  trait  involved  in  the  offence  charged. 
The  general  character  for  chastity  of  a  female  charged  with  the  murder  of  a  man  is  no 
more  necessarily  involved  in  the  question  of  her  guilt  or  innocence  than  her  general 
character  in  any  other  respect ;  and  on  the  trial  of  such  a  person  the  prosecution  will 
not  be  allowed  to  introduce  testimony  upon  the  point,  unless  the  defendant  initiate 
the  inquiry. 
The  fact  that  the  defence  made  by  a  woman  charged  with  the  murder  of  a  man  is 
rendered  more  formidable,  when  considered  in  connection  with  the  good  character 
which  the  law  presumes  her  to  possess,  does  not  of  itself  open  the  door  for  the  prose- 
cation  to  prove  that  her  general  character  for  chastity  is  bad. 
The  presumption  of  a  character  of  ordinary  fairness,  with  which  the  law  for  the  purposes 
of  trial  clothes  a  person  accused  of  crime,  is  one  to  which  he  is  entitled,  and  which 
cazmot  be  put  in  peril  unless  he,  by  introducing  testimony  in  reference  thereto,  elects 
to  put  it  distinctly  in  issue. 
On  a  murder  trial,  where  two  counsel  on  each  side  argue  the  case,  thev  must  speak  alter- 
nately ;  and  if  the  prosecution  open,  the  defence  has  the  right  to  the  close ;  and  it  is 
therefore  error  to  refuse  an  application  for  leave  to  do  so. 
The  amendments  of  1854  to  sections  three  hundred  and  sixty-two  and  three  hundred  and 
sixty-three  of  the  Criminal  Practice  Act,  providing  that  in  criminal  trials  the  prose- 
cation  must  open  and  may  conclude  the  argument,  but  that  this  order  may  by  permis- 
non  of  the  court  be  departed  from  (Stats.  1854,  p.  169),  do  not  change  the  rule, 
prescribed  in  section  three  hundred  and  sixty-four,  that  in  murder  cases  the  accused 
nas  a  right  to  be  heard  by  two  counsel,  and  that  if  the  case  be  argued  by  two  counsel 
on  each  side  in  addressing  the  jury,  counsel  shall  do  so  alternately. 
Under  section  three  hundred  and  sixty-three  of  the  Criminal  Practice  Act,  as  amended 
in  1854  (Stats.  1854,  p.  169),  the  court  in  a  capital  case  may,  in  its  discretion,  direct 
by  yyhich  aide  the  argument  to  the  jurjr  is  to  be  opened ;  but  by  whichever  side  it 
is  thus  opened,  the  otner  side,  under  section  three  hundred  and  sixty-four,  will  have 
the  close. 

APPEAii  from  the  District  Court  of  the  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco, 

The  defendant  was  indicted  by  the  grand  jury  of  the  City  and 
County  of  San  Francisco  for  the  murder  of  Alexander  P.  Critten- 
den, on  the  evening  of  November  3d,  1870.  The  facts  of  the  homi- 
cide are  briefly,  that  Crittenden,  on  the  afternoon  of  that  day,  left 
hia  residence,  in  San  Francisco,  and  went  to  Oakland  for  the  pur- 
pose of  meeting  his  wife,  son,  and  daughter,  who  were  on  their 
way  from  the  Eastern  States.  He  met  them  at  the  wharf,  went 
with  them  on  the  steam  ferry-boat  "  El  Capitan,"  and  sat  down,  be- 
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tween  his  wife  and  daughter,  on  the  deck.  In  a  few  minutes  aftei 
the  steamer  left  the  Oakland  wharf,  on  her  way  to  San  Francisco, 
Laura  D.  Fair,  the  defendant,  closely  veiled,  stepped  in  front  of 
Crittenden,  drew  a  pistol,  and  exclaiming,  "  You  have  ruined  me 
and  my  child,"  fired  at  him.  The  ball  took  effect  in  his  left  breast, 
inflicting  a  mortal  wound,  of  which  he  died  on  November  6th  fol- 
lowing. Mrs.  Fair,  after  the  fatal  shot,  ran  into  the  cabin  of  the 
steamer,  and  mingled  among  the  rest  of  the  passengers,  but  was 
soon  afterwards  arrested  ;  and  being  accused  of  the  murder,  she  re- 

Slied :  **  Yes,  I  don't  deny  it ;  I  admit  that  I  shot  him ;  I  don't 
eny  it.  He  has  ruined  me  and  my  child.  I  was  looking  for  the 
clerk  to  give  myself  up.  Take  me  ;  arrest  me  ;  I  am  re^y  to  go 
with  you." 

The  indictment  having  been  transferred  to  the  District  Court  of 
the  Fifteenth  Judicial  District,  and  the  accused  having  been  ar- 
raigned, and  pleaded  "  not  guilty,"  the  trial  commenced  on  March 
27th,  1871.  It  continued  until  April  26th,  1871,  upon  which  day, 
after  a  short  retirement,  the  jury  returned  a  verdict  of  "  GuiJty  of 
murder  in  the  first  degree."  The  defendant  subsequently  moved 
for  a  new  trial,  upon  numerous  points  and  exceptions,  among  which 
were  the  points  of  objection  discussed  in  the  opinion  of  this  court. 
The  motion  for  new  trial  being  denied,  and  defendant  sentenced  to 
be  hanged,  she  took  this  appeal  from  the  judgment  and  order. 

U.  Cook  f  L.  Quinty  for  appellant. 

Jo,  Hamilton^  Attorney  Greneral,  B.  J,  Murphy  ^  Alex.  Campbell^ 
for  respondent. 

By  the  Court,  Wallace,  J.  The  appellant  was  found  guilty  in 
the  court  below  of  the  crime  of  murder  in  the  first  degree,  in  the 
felonious  killing  of  A.  P.  Crittenden,  and  was,  thereupon,  adjudged 
to  suffer  death.  A  motion  for  a  new  trial  having  been  denied,  this 
appeal  is  taken  from  the  judgment  and  from  the  order  denying  a 
new  trial. 

First.  In  empanelling  the  trial  jury,  Henry  M.  Beach,  being 
examined  as  to  his  qualMcation  to  serve  as  a  juror,  stated,  in  sub- 
stance, that  he  had  read  in  the  newspapers  an  account  of  the  homi- 
cide ;  that  he  had  not  conversed  with  any  one  about  it ;  had  heard 
but  little  said  upon  the  subject ;  that  he  had  neither  formed  nor 
expressed  an  unqualified  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner ;  that  his  mind  was  entirely  unimpressed  upon  that  point, 
and  that  he  could  give  the  prisoner  a  fair  trial,  &c. ;  and  he  i?vas 
thereupon  accepted  and  sworn  as  a  juror. 

A  verdict  of  guilty  having  been  rendered  by  the  jury,  the  prisoner 
moved  for  a  new  trial  on  many  grounds  —  amon^  the  rest,   that 
Beach  was  not  a  competent  juror  —  he  having,  in  met,  as  the  pris- 
oner  alleged,  both  formed  and  expressed  an  unqualified  opinion, 
before  he  was  called  as  a  juror,  that  she  was  guilty  of  murder  in 
killing  Crittenden,  and  that  she  ought  to  be  executed.     Numerons 
affidavits  were  produced  and  read  at  the  hearing  of  the  motion 
which  tended  to  show  that  Beach  had,  in  point  of  fact,  shortly  after 
the  killing,  openly  declared  that  he  considered  it  a  wilful  mixrdei* 
and  that  if  he  should  be  upon  the  jury  he  would  consider  that  -Qn^ 
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offence  of  the  prisoner  was  murder  in  the  first  degree,  and  would 
hang  her.  Counter  affidavits  were  also  produced  and  read,  going  to 
show  that  the  statements  contained  in  the  affidavits,  upon  behalf  of 
theprisoner,  were  incorrect  and  untrue. 

Tne  alleged  disqualification  of  Beach  to  serve  as  juror  is  relied  upon 
here ;  and  it  is  claimed  that  in  view  of  the  affidavits  in  the  record 
the  court  below  should  have  set  aside  the  verdict  on  that  ground. 

We  think,  however,  that  in  this  respect  the  motion  was  properly 
overruled.  The  right  of  the  prisoner  to  move  for  a  new  trial  in  a 
criminal  case  is  given  by  section  four  hundred  and  forty  of  the 
Criminal  Practice  Act,  and  the  groimds  upon  which  such  a  motion 
is  to  be  made  are  therein  prescribed  and  enumerated.  The  statute 
declares,  that  such  a  motion,  when  made,  must  be  based  upon  one  or 
more  of  the  grounds  in  that  section  mentioned,  —  "  in  the  following 
eeues  only  ^^  is  the  expression,  —  and  it  clearly  excludes  all  other 
grounds  whatsoever. 

Could  the  question  of  practice  involved  be  quite  regarded  as  res 
Integra  here,  this  mere  reference  to  the  terms  of  exclusion  em- 
ployed in  the  statute  would  be  sufficient  to  dispose  of  the  point ;  but 
in  The  People  v.  Plummer  (9  Cal.  298),  it  was  held  by  this  court 
that  under  this  statute  an  objection  to  the  competency  of  a  juror 
might  be  made  by  the  prisoner  for  the  first  time  after  verdict  ren- 
dered, and  might  be  relied  upon  as  a  ground  of  motion  for  a  new 
triaL 

We  have  carefully  examined  the  elaborate  and  able  opinion  ren- 
dered in  that  case,  and  we  find  in  it  nothing  whatever  as  to  the  con- 
struction or  interpretation  of  section  four  hundred  and  forty  in  the 
particular  akeady  referred  to.  It  is  undoubtedly  true,  as  there  re- 
marked by  the  court,  that  every  citizen  has  the  right  ^'  to  demand 
that  all  offences  charged  against  him  shall  be  submitted  to  a  tribu- 
nal composed  of  honest  and  unprejudiced  men,  who  will  do  equal 
and  exact  justice  between  the  government  and  the  accused,  and,  in 
order  to  do  this,  weigh  impartially  everv  fact  disclosed  by  the  evi- 
dence." The  right  of  trial  by  jury  is  imquestionably  a  sacred 
right,  and  one  secured  by  the  guarantees  of  the  Constitution  ;  and 
this  is  much,  if  not  all,  of  what  is  said  in  the  opinion  delivered  here 
in  the  case  of  Plummer.  But  when  this  proposition  of  constitu- 
tional law  is  conceded,  we  have  advanced  but  a  little  way  toward 
tiie  point  of  practice  involved  here  and  in  the  Plummer  case  as  well. 
The  jurors  should  undoubtedly  be  indifferent,  omni  majores  excep- 
tione.  But  they  may  not,  in  fact,  be  so ;  and  if  not,  the  question  is, 
at  what  time  in  the  progress  of  the  case,  and  through  what  method 
of  procedure,  may  the  prisoner  be  heard  to  allege  that  fact.  Un- 
doubtedly, if  the  fact  be  known  to  him,  and  he  make  it  appear 
before  the  juror  is  sworn,  he  may  interpose  a  challenge  for  cause. 
Bat  if  the  prisoner  do  not  know  the  fact  of  disqualification,  or 
knowing  it,  is  still  unable  to  establish  it  before  the  juror  is  sworn, 
what  step  may  he  subsequently  take  to  avail  himself  of  the  objec- 
tion ?  May  he  make  it  a  ground  of  a  motion  in  arr^t  of  judgment, 
under  section  four  hundred  and  forty-two  ?  Certainly  not,  —  no  one 
fH^tends  that  he  could,  —  because  the  statute  itself  has  undertaken 
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to  enumerate  the  grounds  upon  which  the  judgment  may  be  arrested, 
and  the  incompetency  of  a  juror  not  being  one  of  these,  the  intention 
to  exclude  that  and  all  other  non-enumerated  grounds  must  be 
apparent.  But  in  reference  to  a  motion  for  a  new  trial,  the  statute 
has  not  only  enumerated  the  grounds  upon  which  it  may  be  made, 
but  has  expressli/  excluded  all  others.  A  single  decision  of  this 
court,  in  which  the  provisions  of  the  statute  upon  the  subject, 
though  cited  in  argument,  appear  to  have  been  wholly  overlooked, 
cannot  prevail  agamst  the  words  of  the  statute  unmistakably  ex- 
pressing the  legislative  intent.  The  case  of  The  People  v.  Plum- 
mer,  in  so  far  as  it  holds  that  an  objection  to  the  competency  of  a 
juror,  taken  for  the  first  time  after  verdict  rendered,  may  be  availed 
of  on  motion  for  new  trial,  is  therefore  overruled. 

Second.  The  evidence  of  the  defence  having  been  concluded, 
the  prosecution  were  permitted,  against  the  objection  of  the  prisoner, 
to  prove  that  her  general  character  for  chastity  was  bad. 

The  nature  of  the  charge  against  the  prisoner  certainly  did  not 
per  9e  involve  an  inquiry  into  her  character  for  chastity.  A  good 
reputation  for  that  virtue,  had  it  been  hers,  and  had  she  even  offered 
to  show,  as  part  of  her  defence,  that  she  possessed  that  reputation, 
must  have  been  excluded  upon  objection  of  the  prosecution,  inas- 
much as  it  involves  a  trait  of  character  not  in  the  slightest  degree 
involved  in  the  alleged  commission  of  the  crime  with  which  she 
stood  charged.  It  is  inexact  to  say  that  proof  of  the  general  charac- 
ter of  the  prisoner  is  received,  even  on  his  own  behalf,  in  courts  of 
common  law,  in  trials  for  felonious  homicide.  The  inquiry  in  such 
cases  is  confined  to  the  general  character  as  to  the  trait  involved  in 
the  offence  charged.  The  chastity,  or  general  character  for  chastity, 
of  a  female  charged  with  the  commission  of  such  an  offence,  is  no 
more  necessarily  mvolved  thereby  than  is  her  general  character  for 
honesty  of  dealing  in  pecuniary  transactions.  The  rules  of  evidence 
in  criminal  cases  umit  the  inquiry  to  the  characteristic  impugned  in 
the  alleged  commission  of  the  orfence  under  investigation. 

Mr.  Fhillips,  in  his  work  on  evidence,  expresses  the  true  rule 
upon  this  subject,  and  which  will  be  found  to  accord  with  the  cur- 
rent of  judicial  decisions,  and  the  opinions  of  the  text-writers  upon 
the  law.  He  says :  "  On  a  charge  of  stealing  it  would  be  in*ele- 
vant  and  absurd  to  inquire  into  the  prisoner's  loyalty  or  humanity  ; 
on  a  charge  of  high  treason  it  would  be  equally  absurd  to  inquire 
into  his  honesty  and  punctuality  in  private  dealings.  Such  evidence 
relates  to  principles  of  moral  conduct,  which,  however  they  might 
operate  on  other  occasions,  would  not  be  likely  to  operate  on  that 
which  is  alone  the  subject  of  inquiry.  It  would  not  afford  the  least 
presumption  that  the  prisoner  mi^ht  not  have  been  tempted  to  com- 
mit the  crime  for  which  he  is  tried,  and  is,  therefore,  totally  inap- 
plicable to  the  point  in  question  "  (pa^e  490).  It  is  apparent  that 
if  such  an  inquiry  must,  upon  objection  by  the  prosecution,  have 
been  excluded  for  mere  irrelevancy,  had  the  prisoner  sought  to 
introduce  it  in  her  own  behalf,  the  same  rule  should  have  rejected 
it  when  tendered  by  the  prosecution  itself. 

Supposing,  however,  that  an   invest^ation  upon  that  point,  or 
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upon  any  other  given  point  of  the  general  character  of  the  prisoner, 
had  been  pertinent  in  itself,  it  is,  nevertheless,  settled  by  an  over- 
whelming current  of  jndiciid  decisions  that  it  is  not  competent  to 
the  prosecution  to  initiate  the  inquiry,  and  that  it  is  only  after  the 
prisoner  has  elected  to  put  his  character  in  issue,  by  calling  wit- 
nesses and  adducing  evidence  in  its  distinctive  support,  that  the 
prosecution  is  permitted  to  follow  and  disprove  the  evidence  so 
offered,  if  it  can.  Nor  is  the  prisoner  to  be  held  to  have  thus  led 
the  way,  and  opened  up  her  character  to  the  attack  of  the  prosecu- 
tion, merely  because  the  case  made  or  attempted  in  the  defence  is 
rendered  more  formidable  when  considered  in  connection  with  the 
good  character  —  good  in  the  sense  of  not  being  bad  —  which  the 
law  assumes  the  prisoner  to  possess  in  cases  in  which  no  evidence 
upon  the  subject  of  general  cnaracter  is  offered.  The  presumption 
of  a  character  of  ordinary  fairness,  with  which  the  law  clothed  her 
for  the  purposes  of  the  case,  was  one  to  the  benefit  of  which  she 
was  entitled,  and  which  could  not  be  put  in  peril  unless,  discarding 
the  presumption  thus  afforded  her,  she  had  elected  to  put  it  dis- 
tinctly in  issue,  and  so  Qonstitute  it  a  fact  to  be  determined  by  the 
jury,  as  other  facts  in  issue  were  to  be  determined. 

"  Whenever  the  defendant  chooses  to  call  witnesses  to  prove  his 
general  character  to  be  good,  the  prosecution  may  offer  witnesses  to 
disprove  their  testimony.  But  it  is  not  competent  for  the  prosecu- 
tion to  go  into  the  inquiry  until  the  defendant  has  voluntarily  put 
his  character  in  issue."     Uomm.  v.  Hardy ^  2  Mass.  317. 

"  A  prisoner  on  trial  may  show  what  his  reputation  is,  and  then 
the  question  is  open  to  the  prosecution,  and  for  the  jui^  to  determine 
like  other  controverted  facts."     People  v.  Bodhie^  1  Denio,  314. 

We  have  remarked  already  that  tne  defence  called  no  witness  to 
establish  the  general  character  of  the  prisoner,  and  when  she  ob- 
jected to  the  attack  of  the  prosecution  in  that  respect,  the  learned 
court  below  said :  "  It  is  very  certain  that  in  the  opening  of  the 
case  the  counsel  for  the  defendant  took  the  ground  that  the  prison- 
er's prospects  had  been  ruined  by  the  acts  of  Mr.  Crittenden.  The 
evidence,  as  I  had  supposed,  has  been  given  tending  to  show  that 
fact,  and  given  for  that  purpose.  It  is  true  the  books  say  that  no 
evidence  of  that  character  can  be  given  by  the  prosecution  unless 
some  evidence  has  been  given  on  the  other  side  by  the  defence.  In 
other  words,  there  must  be  something  to  rebut  or  counteract.  But 
I  think  the  tendency  of  the  evidence  introduced  by  the  defence  was 
to  show  that  her  prospects  had  been  injured,  even  taking  the  testi- 
mony of  the  defendant  herself.  That  being  the  case,  the  testimony 
is  admissible." 

We  are  of  opinion,  however,  that  the  mere  fact  that  the  evidence, 
as  introduced  upon  the  part  of  the  prisoner,  tended  to  show  that 
^her  prospects  had  been  injured  by  reason  of  her  relations  with  the 
deceased,  was  not  of  itself  enough  to  authorize  the  prosecution  to 
be^n  a  direct  assault  upon  her  character.  No  adjudicated  case  nor 
treatise  upon  the  law  brought  to  our  attention  maintains  that  it  was, 
as'd  such  a  doctrine  would  operate  a  grave  innovation  upon  a  recog- 
nized rule  governing  the  introduction  of  evidence  in  criminal  trials, 
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—  an  innovation,  in  our  opinion,  totally  irreconcilable  with  the  prin- 
ciple  of  law  upon  which  the  rule  itself  is  founded,  and  which  would, 
in  practice,  insensibly  lead  to  its  entire  abrogation. 

The  authorities  upon  this  point  support  the  rule  laid  down  by  Mr. 
Burrill  in  his  work  on  Evidence  (p.  533) :  "  When  the  prisoner 
has  once  voluntarily  offered  his  character  as  a  distinct  subject  of  ex- 
amination, and  has  actujdly  put  it  in  issue  by  adducing  evidence  in 
relation  to  it,  the  prosecution  may  then  call  witnesses  to  impeach 
his  character,  in  order  to  rebut  and  counteract  such  evidence." 

It  is  not  sufficient,  within  this  rule,  that  there  be  something  in  the 
facts  or  line  of  defence  relied  upon  by  the  prisoner  which  mi^ht  be 
made  to  appear  in  a  less  favorable  aspect  for  her,  by  instituting  an 
inquiry  into  her  character  and  proving  it  to  be  other  than  of  that 
ordinary  degree  of  fairness  which  the  law  presumes  it  to  be ;  for 
however  peculiar  the  facts  or  circumstances  may  be  in  a  given  case, 
the  rule  is  absolute  upon  the  point  that  the  character  of  the  prisoner 
is  not  open  to  assault,  as  a  distinctive  feature  of  the  case,  until  the 
prisoner  shall  have  brought  it  forward  and  invited  the  attack  of  the 
prosecution,  by  arraying  the  evidence  in  -its  support.  Until  the 
prisoner  thus  initiates  the  inquiry,  the  prosecution  are  bound  to  as- 
sume it  to  be,  as  the  law  presumes  it,  ordinarily  fair,  and  must  es- 
tablish her  guilt,  if  at  aU,  in  the  face  of  this  presumption,  and  de- 
spite  the  benefit  it  affords  her. 

We  are  therefore  of  opinion  that  there  was  error  in  the  ruling  of 
the  court  below  in  this  respect. 

The  third  and  fast  point  which  we  shall  notice  concerns  the  rela- 
tive order  in  which  the  respective  counsels  —  two  upon  either  side 
of  the  case  — were  permitted  to  address  the  jury  in  summing  up. 

It  appears  by  the  record  that  on  the  fifteenth  day  of  April  the 
associate  counsel  of  the  District  Attorney  opened  the  argument  and 
concluded  on  the  same  day.      The  court  then  adjourned  until  the 
seventeenth  of  April,  on  which  day  Mr.  Quint,  one  of  the  counsel 
for  the  defence,  opened  upon  behaft  of  the  prisoner,  concluding  on 
the  twentieth  of  April,  and  that  during  his  argument  on  the  nine- 
teenth he  referred  to  the  statute,  and  asserted  that  the  defence  had 
the  right  to  finally  close  the  argument.     On  the  conclusion  of  Mr. 
Quint's  argument  on  the  day  following,  this  question  arose  for  deter- 
mination, when  the  court  ruled,  that  though  the  prosecution  had 
opened,  it  was  entitled,  also,  to  make  the  closing  argument.     The 
result  was  that  the  prosecution  both  opened  and  closed  the  argument 
to  the  jury,  the  two  counsel  for  the  prisoner  speaking  in  immediate) 
succession. 

Section  364  of  the  Criminal  Practice  Act  provides  as  follows  : 
"  Section  364.  If  the  indictment  be  for  an  offence  punishable  with 
death,  two  counsel  on  each  side  may  argue  the  cause  to  the  jury,  in 
which  case  they  must  do  so  alternately.  If  it  be  for  any  other  of- 
fence, the  court  may,  in  its  discretion,  restrict  the  argument  to  one 
counsel  on  each  side." 

It  is  to  be  remarked  that  section  364,  as  above  recited,  formed  a 
part  of  the  act  to  regulate  proceedings  in  criminal  cases,  as  enacted 
April  20, 1850,  where  it  is  to  be  found  as  section  394  (p.  303).       I^ 
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1851  (pp.  251,  252),  it  was  reenacted  in  totidem  verbis  in  the  new 
statute  of  that  year  regulating  proceedings  in  criminal  cases,  where 
it  appears  as  section  364,  and  it  has  ever  since  then  remained  upon 
tha  statute  book,  without  express  alteration,  amendment,  or  repeal. 

The  distinctive  features,  apparent  in  this  section,  considered  by 
itself,  are  two :  — 

First.  That  in  capital  cases  the  prisoner  may  insist  upon  being 
heard  through  two  counsel,  and  is  not  to  be  restricted  to  one,  as 
may  be  done  in  other  cases. 

Second.  That  in  such  cases  the  counsel  addressing  the  jury  must 
do  so  alternately. 

As  originally  enacted,  in  1850,  it  was  preceded  by  sections  three 
hundred  and  ninety-two  and  three  hundred  and  ninety-three  of  that 
act,  which  provided,  in  substance,  that  unless  the  court  should  other- 
wise direct^  the  counsel  for  the  people  must  commence,  and  might 
conclude  the  argument ;  but  that  m  every  case  the  counsel  for  the 

{irisoner  might,  if  he  chose,  insist  upon  making  the  closing  argument, 
t  will  be  seen  that,  under  the  Act  of  April,  1850,  the  order  of  the 
argument  in  a  capital  case,  when  two  counsel  on  each  side  were  to 
address  the  jury,  was  that  the  prisoner  was  entitled  to  the  close  ab- 
solutely, if  insisted  upon,  and  tnat  in  other  respects  the  order  of  the 
argument  was  subject  to  the  direction  of  the  court,  except  that  the 
re^ective  counsel  must  alternate  in  the  argument. 

The  absolute  right  of  the  prisoner  to  conclude  the  argument  being 
insisted  upon  under  the  Act  of  1850,  it  would  result  that  the  prose- 
cation  must  open  ;  and  the  rule  of  alternation  being  then  observed, 
the  prisoner's  counsel  would  necessarily  make  the  closing  argument. 
But  if  the  counsel  for  the  prisoner  should  not  assert  their  right  to 
make  the  closing  argument,  but,  waiving  that,  should  nevertheless 
insist  upon  the  alternation  of  argument  provided  for  by  section  three 
hundrea  and  ninety-four  of  the  Act  of  1850,  then  the  court,  under 
the  authority  conferred  by  section  three  hundred  and  ninety- three, 
might  change  the  order  of  argument  so  that  the  defence  would  open, 
ajid  the  argument  thence  proceeding  by  alternation,  the  prosecution 
ivould  necessarily  make  the  closing  argument. 

In  1851  (pp.  ^51,  252),  the  Act  of  1850  was  repealed,  and  a  new 
statute  enacted  7-  in  which  statute  sections  three  hundi-ed  and  ninety- 
two,  three  hundred  and  ninety-three,  and  three  hundred  and  ninety- 
four  of  the  Act  of  1850  were  introduced  as  sections  three  hundred 
and  sixty-two,  three  hundred  and  sixty-three,  and  three  hundred  and 
sixty-four,  without  any  change  of  expression  —  and  thus  the  statute 
remained  until  1854.  But  in  1854,  the  right  of  the  prisoner  to  con- 
clude the  argument,  theretofore  absolute  in  every  criminal  trial,  wa& 
taken  away  by  amendments  then  made  (p.  81)  to  sections  three 
hundred  and  sixty-two  and  three  hundred  and  sixty-three  of  the  Act 
of  1851. 

By  these  amendments  (yet  in  force)  it  was  provided,  in  substance, 
tiiat  the  counsel  for  the  people  must  open,  and  might  conclude  the 
argument,  but  that,  by  tne  permission  of  the  court,  this  order  of  ar- 
gument might  still  be  departed  from.  Section  three  hundred  and 
sixty-four  was,  however,  suffered  to  remain  without  express  altera- 
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tion  or  amendment.  Of  course,  under  the  settled  rule  of  statutory 
construction,  that  section  of  the  statute  is  not  to  be  considered  as  re- 
pealed by  mere  implication,  either  in  whole  or  in  part,  except  in  so  far 
as  its  provisions  are  found  to  be  absolutely  inconsistent  with  sections 
three  hundred  and  sixty-two  and  three  hundred  and  sixty-three,  as 
amended  in  1864.  K,  therefore,  after  giving  full  effect  and  scope  to 
the  amendment  of  1854,  section  three  hundred  and  sixty-four,  as 
enacted  in  1851,  is  still  found  to  include  any  subject  matter  not  at 
all  embraced  in  the  amendment  of  1854,  or  if  including  the  same 
subject  matter  as  that  embraced  in  that  amendment,  it  still  deals 
with  that  subject  matter  not  inconsistently  with  the  amendment  it- 
self, then  so  far  forth  the  provisions  of  section  three  hundred  and 
sixty-four  of  1851  must  continue  to  be  observed  in  the  conduct  of 
that  class  of  criminal  cases  to  which  it  especially  refers. 

And  after  an  attentive  examination  of  the  statute,  and  a  consider- 
ation of  the  numerous  amendments,  which  portions  of  it  here  have 
undergone,  we  are  unable  to  discover  any  repugnance  between  sec- 
tion three  hundred  and  sixty-four  of  1851,  upon  the  one  hand,  and 
section  three  hundred  and  sixty-two  and  three  hundred  and  sixty- 
three,  as  amended  in  1854,  upon  the  other.     It  is  clear  that  the 
admitted  right  of  a  prisoner  in  capital  cases  to  be  heard  at  this  day 
through  two  counsel,  instead  of  being  possibly  restricted  to  one,  as 
he  may  in  cases  of  a  lesser  grade,  exists  solely  by  force  of  section 
three  hundred  and  sixty-four  of  the  Act  of  1851,  and  has  not  been 
impaired  by  the  subsequent  amendments  to  sections  three  hundred 
and  sixty-two  and  three  hundred  and  sixty-three  of  that  act  passed 
in  1864.     Those  sections,  referring,  as  they  did,  to  the  general  sub- 
ject of  the  argument  of  counsel  in  criminal  trials  of  every  grade,  pre- 
scribed certain  niles  as  to  the  right  to  open  and  close  the  argument ; 
but  those  rules,  when  applied  to  the  conduct  of  cases  capital  in  de- 
gree, in  which  the  counsel  on  each  side  were  to  address  the  jury,  were 
qualified  and  restrained  by  the  positive  provisions  of  section  three 
hundred  and  sixty-four,  which  provisions  will  be  found  to  have  al- 
ways harmonized  with  sections   three  hundred  and  sixty -two  and 
three  hundred  and  sixty-three  notwithstanding  the  repeated  amend- 
ments which  these  latter  sections  have  from  time  to  time  undergone. 

It  should  be  borne  in  mind  that  section  three  hundred  and  sixty- 
four  (which,  as  we  have  seen,  has  been  in  force  ever  since  Apnl, 
1850)  never,  by  its  terms  assumed  to  confer,  or  to  take  away  either 
the  right  to  open  or  the  right  to  conclude  the  argument  in  any  crimi- 
nal case.     That  subject  belonged  elsewhere  in  the  statute,  and  ^was 
provided  for  by  the  other  sections  referred  to.     The  right  to  begin 
and  the  right  to  conclude  were  matters  of  distinct  regulation  by  sec- 
tions three  .  hundred  and  sixty-two  and  three  hundred  and  sixty- 
three  of  the  Act  of  1851.     Section  three  hundred  and  sixty-four 
undertook  to  deal  with  an  argument  already  begun  —  it  mattered 
not  by  which  side  —  and  declared  that,  by  whomsoever  begun,  it 
shoula  proceed  by  alternation  between  the  counsel  engaged.       No 
matter  how  often  by  amendments  to  sections  three  himdred    and 
sixty-two  and  three  hundred  and  siJcty-three  of  the  statute  the  right 
to  close  might  be  shifted  from  one  side  to  the  other,  the  rule  of 
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alternation  in  the  argument,  under  section  three  hundred  and  sixty- 
four,  would  still  remain  undisturbed.  The  general  result  under  the 
rule  of  alternation  would  naturally  be,  that  the  one  side  would  open 
and  the  other  would  close  the  argument  to  the  jury,  and  that  neither 
side  would  have  the  right  to  both  the  opening  and  the  close  of  the 
argument.  Had  the  amendments  to  sections  three  hundred  and 
sixty-two  and  three  hundred  and  sixty-three,  as  adopted  in  1854, 
provided  in  terms  that  the  prosecution  should,  at  all  events,  both 
open  and  close  the  argument,  it  might  then  have  been  claimed  that 
the  principle  of  alternation,  before  then  provided  for  by  section 
three  hundred  and  sixty-four,  had  been  swept  away  by  necessary 
implication,  since,  upon  the  supposition  that  each  of  the  counsel 
should  address  the  jury  but  once,  such  alternation  would  have  be- 
come incompatible  with  the  absolute  right  so  conferred  upon  the 
prosecution  to  both  open  and  close  the  argument.  But  these  amend- 
ments of  sections  three  hundred  and  sixty-two  and  three  hundred 
and  sixty-three  do  not  so  provide.  The  language  of  section  three 
hundred  and  sixty-two  is  that  "  the  counsel  for  the  people  must 
open  and  may  conclude  the  argument,"  followed  immediately  by 
section  three  hundred  and  sixty-three,  providing  that  the  court  may, 
in  the  exercise  of  its  discretion,  change  the  order  of  argument  named 
in  section  three  hundred  and  sixty-two.  The  result  is,  that  so  long 
as  the  rule  of  alternation  in  the  argument  of  a  capital  case  remains 
upon  the  statute  book,  in  the  absence  of  an  order  of  the  court  on 
the  subject,  the  prosecution  must  open,  and  the  counsel  for  the  pris- 
oner conclude  the  argument  to  the  jury.  And  in  view  of  tliis  rule 
it  devolves  upon  the  court,  in  its  discretion,  under  section  three  hun- 
dred and  sixty-three,  to  direct  in  such  a  case  by  whom  the  argument 
is  to  be  opened,  and  thus  it  will  occur  that  the  opening  argument 
must  fall  to  one,  and  the  closing  argument  to  the  other  side,  which 
result,  we  think,  was  intended  by  the  statute,  when,  in  1854,  it  took 
from  the  prisoner  the  exclusive  right  to  close  in  all  cases,  which  he 
had  theretofore  possessed. 

The  court  having  given  no  direction  upon  the  subject  at  the  trial, 
and  the  counsel  for  the  prosecution  having  opened  the  argument  to 
the  jury,  we  think  that  the  right  to  the  close  fell  to  the  counsel  for 
the  prisoner,  and  there  was  error  in  refusing  to  him  the  exercise  of 
that  right. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
Cbockbtt,  J.,  concurring :  — 

The  defence  relied  upon  m  this  cause  is,  that  at  the  moment  when 
the  fatal  shot  was  fired  the  accused  was  laboring  under  a  temporary 
insanity,  proceeding  from  certain  physical  causes,  aggravated  by  the 
extraordinary  mental  excitement  occasioned  by  tie  circumstances 
which  immediately  preceded  the  killing.  The  proof  of  the  defend- 
ant's bad  reputation  for  chastity  was  offered  and  submitted,  solely 
on  the  groimd  that  it  tended  to  rebut  the  inference  that  the  alleged 
mental  excitement  of  the  defendant  was  occasioned  by  a  sense  of 
shame  and  mortification  which  she  experienced  on  accoimt  of  the 
damage  which  she  supposed  her  reputation  had  suffered  by  reason 
of  her  connection  with  Crittenden.  The  proof  was,  therefore,  ad- 
voii.  I.  15 
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mitted  for  the  purpose  of  throwing  some  light  on  the  question  of 
her  mental  condition  at  the  moment  when  the  deed  was  committed. 
If  the  defendant  had  offered  any  proof  whatever  that,  previous  to 
her  relation  with  Crittenden,  her  reputation  for  chastity  was  good, 
and  that  the  damage  to  that  reputation  which  ensued  from  her  con- 
nection with  Crittenden  so  preyed  upon  her  mind,  in  her  then  state 
of  physical  debility,  as  to  result  in  a  state  of  temporary  insanity,  it 
would  have  been  clearly  competent  for  the  prosecution  to  rebut  this 
presumption  by  proof  that  she  had  no  reputation  to  lose,  and  conse- 
quently that  sue  could  not  have  experienced  any  great  mental  ex- 
citement occasioned  by  the  loss  of  a  reputation  which  she  did  not 
possess.     But  the  defendant  offered  no  proof  whatever  as  to  her  pre- 
vious reputation ;  and  even  in  her  own  account  of  the  transaction, 
and  of  the  state  of  her  mind  at  the  time,  did  not  attribute  her 
alleged  temporary  insanity  to  any  mental  excitement  resulting  from 
a  supposed  loss  of  her  reputation.     On  the  contrary,  she  attributes 
it  partly  to  her  physical  condition  and  partly  to  the  excitement  pro- 
duced by  a  fear  that  she  was  about  to  lose  or  was  in  danger  of  losing 
the  affections  of  Mr.  Crittenden,  to  which,  it  appears,  she  claimed 
to  have  a  better  right  than  his  lawful  wife.     In  the  absence  of  all 
proof  on  her  part  tending  to  show  that  her  alleged  mental  aberra- 
tion was  in  any  degree  produced  by  a  sense  of  shame  or  mortifica- 
tion occasioned  by  any  damage  to  her  good  name,  it  was  not  compe- 
tent for  the  prosecution  to  prove  that  her  reputation  for  chastity  was 
bad.     She  had  offered  no  proof  tending  to  show  that  it  was  good, 
and  she  did  not  pretend,  in  her  version  of  the  transaction,  that  her 
alleged  insanity  resulted  in  any  d^ree  from  the  loss  of  a  previously 
good  reputation. 

I  am,  therefore,  of  opinion  that  the  proof  offered  by  the  prosecu- 
tion on  this  point  was  improperly  admitted,  inasmuch  as  it  did  not 
tend  to  rebut  any  proof  offered  by  the  defence,  nor  to  elucidate  the 
causes  to  which  she  attributes  her  alleged  insanity.     I  have  deemed 
it  proper  to  add  my  views  on  this  branch  of  the  case  to  those  of  Mr. 
Justice  Wallace,  not  because  I  dissent  from  any  proposition  stated 
by  him,  but  for  the  reason  that  it  has  been  insisted  with  much  e€ur- 
nestness  by  the  counsel  for  the  prosecution  that  the  proof  of  reputa- 
tion in  this  case  does  not  fall  vnthin  the  general  rule  which  allowB 
the  reputation  of  the  accused  to  be  assailed  only  in  rebuttal  of  proof 
of  a  good  reputation  offered  by  the  defendant. 

I  concur  in  the  judgment  and  vnth  Mr.  Justice  Wallace  on   the 
other  questions  discussed  in  his  opinion. 
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Thb  Statb  of  Kansas  v.  John  J.  Mbdlioott. 

(9  Kansas,  257.     SujHreme  Court,  1872.) 
Murder,  —  Bicu  of  Juror,  —  Practice.  —  Dying  Declaration.  —  Expert, 

An  impreflsion  received  firom  newspaper  reports  which  will  not  preclude  an  impartial  ex- 
amination of  the  facts  presented  in  evidence  will  not  disquaufj  a  juryman.  But  see 
dissendng  opinion. 

A  witness  may  be  allowed  to  testify  on  behalf  of  the  prosecution,  although  his  name  has 
not  been  indorsed  upon  the  information  before  trial. 

The  following  writing  made  by  the  deceased  shortly  before  his  death  is  inadmissible  as  a 
dying  declaration,  there  being  no  evidence  except  what  can  be  gathered  from  the  writ- 
ing itself  to  show  that  the  deceased  believed  himself  to  be  in  articulo  nwrtis :  "  Dar- 
ling: The  Doctor — I  mean  Dr.  Medlicott  —  gave  me  a  quinine  powder  Wednes- 
day nighc,  April  26.  The  effects  are  these :  I  Imve  a  terrible  sensation  of  a  rush  of 
blood  to  the  head,  and  my  skin  bums  and  itches.  I  am  becoming  numb  and  blind.  I  can 
hurdly  hold  my  pencil,  and  I  cannot  keep  mv  mind  steady.  Perspiration  stands  out 
all  over  my  body  and  I  feel  terribly.  Tne  clock  has  just  struck  eleven,  and  I  took 
the  medicine  al>ont  10.30  f.  m.  I  write  this  so  that  if  I  never  see  you  again  you  may 
have  my  body  examined  and  see  what  the  matter  is.  Qood-by,  and  ever  remember 
my  last  thoughts  were  of  you.  I  cannot  see  to  write  more.  God  bless  you  and  may 
we  meet  in  heaven. 

"  Your  loving  HubUe.  I.  M.  Ruth." 

A  medical  exnert  who  has  heard  but  a  portion  of  the  evidence  cannot  be  asked  the 
question,  "  From  the  medical  testimonv  which  you  heard,  and  the  statement  of  these 
symptoms,  what  in  your  opinion  caused  the  death  ?  " 

Ebbob  from  Anderson  District  Court. 

Isaac  M.  Rath  was  found  dead  in  bed  at  his  residence  in  the  city 
of  Lawrence,  Douglas  County,  on  the  morning  of  April  27th, 
1871.  His  death  was  claimed  to  have  been  produced  by  means  of 
poison. 

Defendant  Medlicott  was  a  practising  physician  and  surgeon  in 
Lawrence,  and  was  Ruth's  family  physician,  and  from  his  own  testi- 
mony it  appeared  that  he  was  at  Ruth's  on  the  night  of  the  26th  of 
April ;  that  while  there  he  played  a  few  games  of  chess  with  Ruth  ; 
that  Ruth  complained  of  being  unwell,  and  Medlicott  prescribed 
quinine,  and  that  Medlicott  left  Ruth's  house  about  half  past  ten  at 
night.  Ruth's  wife  was  absent,  and  besides  Ruth  there  was  no  one 
in  the  house  except  the  children  of  Mrs.  Ruth  by  a  former  marriage. 
Medlicott  was  charged  with  the  killing  of  Ruth  and  an  information 
was  duly  filed  against  him  for  murder  in  the  first  degree.  Upon  his 
application,  and  upon  the  ground  that  the  prejudice  of  the  people  of 
Douglas  County  was  so  great  against  the  defendant  that  he  could 
not  have  a  fair  and  impartial  ti*ial  in  that  county,  the  place  of  trial 
ipras  dianged  to  Anderson  County.  The  case  was  tried  at  the  Sep- 
tember term,  1871.  The  errors  complained  of,  and  the  facts  and 
evidence  in  relation  thereto,  so  far  as  they  are  material  to  the  de- 
cision of  the  case,  are  sufficiently  stated  in  the  opinion.  One  of  the 
witnesses  called  by  the  State  was  a  man  named  Henry  Johnson, 
who  was  under  indictment  for  burglary,  and  who  testified  to  several 
alleged  conversations  with  Medlicott  wifile  both  were  confined  in  jail 
a-waiting  trial,  and  to  several  alleged  confessions  or  admissions  made 
by  Me<flicott. 

The  defence  claimed  that  the  testimony,  of  Johnson  was  false,  and 
that  it  had  been  induced  by  reason  of  promises  on  the  part  of  the 
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prosecuting  attorney  that  the  proceedings  against  him  should  be  dis- 
continued. At  the  instance  of  the  prosecuting  attorney  the  court 
gave  the  following  instructions :  — 

^^  1.  Criminal  prosecutions  in  the  State  of  Kansas,  in  the  District 
Courts  of  the  State,  are  under  the  control  of  a  county  attorney,  who 
must  be  a  member  of  the  legal  profession,  and  who  personally  con- 
ducts the  cause  on  the  trial,  and  in  every  stage  of  it  before  the 
court ;  this  officer  is  the  representative  of  the  public,  and  such  assist- 
ing counsel  as  he  may  have  are  held  in  the  same  capacity. 

"  2.  It  is  the  duty  of  the  prosecuting  officer  m  his  respective 
county  to  determine  not  only  whether  criminal  parties  can  be  con- 
victed, if  prosecuted,  but  likewise  whether  or  not  the  public  inter- 
est requires  the  prosecution  to  be  carried  on  ;  and  there  are  circum- 
stances in  which  the  question,  whether  or  not  a  prosecution  shall  be 
carried  on  against  a  particular  person,  addresses  itself  to  the  discre- 
tion of  the  prosecuting  officer,  even  though  there  are  no  legal  doubts 
concerning  technical  guilt  of  an  offender.  And  in  this  State  the 
prosecuting  officer,  upon  filing  in  the  court  a  written  statement 
showing  reasons  for  not  prosecuting  a  particular  person  charged 
with  an  offence,  in  the  discretion  of  the  court  such  officer  may  be  al- 
lowed no  further  to  prosecute  the  person  charged  for  such  offence,  or 
the  prosecution  in  such  case  be  dismissed  On  the  other  hand,  if  a 
prosecuting  officer  should  neglect  or  fail  to  prosecute  an  offender 
upon  proper  affidavit  filed  of  the  commission  of  crime,  the  district  . 
judge  may  compel  by  attachment,  fine,  or  imprisonment,  the  prose- 
cuting attorney  to  fulfil  his  duty  in  such  prosecution." 

The  appellant  asked  a  large  number  of  instructions,  many  of 
which  were  refused.  Some  of  those  refused  are  set  fortii  and  dis- 
cussed in  appellant's  brief,  and  among  those  so  asked  and  refused « 
and  commented  upon  by  the  court,  is  the  following :  — 

"  40.     That  in  regard  to  verbal  admissions  of  the  defendant,  they 
are  to  be  received  and  considered  with  great  caution,  for  besides  the 
danger  of  mistakes  from  misapprehension  of  the  witness,  the  misuse 
of  the  words,  the  failure  of  the  party  to  express  his  own  meaning, 
and  the  infirmity  of  memory,  it  should  be  recollected  that  the  mind 
of  the  prisoner  himself  is  oppressed  by  the  calamity  of  his  situation, 
and  he  is  often  influenced  by  motives  of  hope  or  fear  to  make    An 
undue  admission  ;  the  zeal,  too,  which  so  generally  prevails  to  detect 
offences,  especially  in  aggravated  cases,  and  the  strong  disposition  in 
the  person  engaged  in  the  pursuit  of  evidence  to  rely  on  sliglit 
grounds  of  suspicion,  which  are  exaggerated  into  sufficient  proofs  to- 
gether with  the  character  of  the  person  necessarily  called  as  a  -wit- 
ness in  secret  and  atrocious  crimes,  all  tend  to  impair  the  value  of 
this  kind  of  evidence."  ' 

The  jury  returned  a  verdict  of  guilty  of  murder  in  the  first  degree, 
and  the  defendant .  was  sentenc^  to  suffer  the  penalty  of  destth. 
From  this  judgment  he  appeals  to  this  court,  and  brings  the  record 
here  for  review. 

ThacherJ'  Banks  and  Nevison  ^  BiggB^  for  appellant. 

A.  L.  Williams,  Attorney  General,  John  Hutchings,  Thannjia  J^, 
Fenlon  ^  C.  B.  Mason,  for  the  State. 
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The  opinion  of  the  court  was  delivered  by  Kingman,  C.  J.  The 
appellant  John  J.  Medlicott  was  duly  charged  with  murder  in  the 
first  degree  by  poisoning  Isaac  M.  Ruth.  The  information  was  filed 
in  the  District  Court  of  Douglas  County,  and  was  on  change  of 
venue  moved  to  Anderson  County,  where  a  trial  was  had,  resulting 
in  a  verdict  and  a  judgment  of  guilty  against  the  defendant,  from 
which  he  appeals  to  this  court.  Numerous  errors  are  alleged,  and 
the  case  has  been  elaborately  argued  in  this  court.  We  proceed  to 
decide  such  of  the  errors  relied  on  as  are  essential ;  and.  if  the  rea- 
sons given  for  our  decision  are  not  as  elaborate  as  the  arguments,  it 
is  not  because  we  have  not  given  anxious  and  careful  attention  to  the 
questions  raised,  such  as  the  gravity  and  importance  of  the  matters 
in  issue  demanded,  but  rather  because  the  great  size  of  the  record 
we  have  been  compelled  to  examine  most  critically,  and  the  great 
number  of  the  questions  presented  and  argued,  have  taken  so  much 
time  that  but  little  is  left  m  which  to  give  our  reasons. 

I.  The  first  of  the  errors  alleged,  and  the  one  first  presented  in 
the  order  of  time  on  the  trial,  arose  from  the  rulings  of  the  court  in 
the  selection  of  jurymen.     The  facts  are  substantially  as  follows: 
C.  R.  Anderson  was  sworn,  and  in  answer  to  questions  by  counsel 
for  defendant  stated  that  he  believed  he  had  formed  an  opinion  on 
the  issue  to  be  tried,  and  may  have  expressed  such  opinion,  and  could 
not  say  it  would  not  take  testimony  to  change  it.     Counsel  for  de- 
fendants then  challenged    him  for  cause.      Whereupon  the  court 
asked  Anderson  certain  questions,  in  answer  to  which  he  stated  that 
the  opinion  he  had  formed  was  based  upon  newspaper  reports  only  ; 
that  it  was  an  impression  merely,  and  not  an  opinion,  and  was  de- 
pendent on  the  truth  of  the  newspaper  account;  that  he  had  no 
knowledge  whether  that  account  was  true  or  not ;  that  the  impres- 
sion was  not  positive  or  fixed,  but  dependent  upon  the  truth  or 
falsity  of  the  newspaper  accounts.     The  challenge  for  clause  was  over- 
ruled.    Very  nearly  the  same  state  of  facts  was  elicited  in  the  ex- 
amination of  Thomas  Newton  as  a  juror,  and  the  challenge  for  cause 
was  overruled.     J.  A.  Maghee,  in  answer  to  questions  of  defendant's 
coansel,  stated  that  he  had  formed  no  opinion,  but  that  he  had  a 
belief  that  would  require  testimony  to  change ;  could  not  say  it  was 
jfinulj  settled ;  would  wish  to  be  satisfied  as  to  whether  his  belief 
was  right  or  not.     And  again,  in  answer  to  questions  by  the  court, 
stated,  that  he  had  formed  no  opinion  or  impression  as  to  the  guilt 
or  innocence  of  the  accused,  "  only  a  belief."     On  what  "  the  be- 
lief "   was  based  does  not  appear.     It  would  require  testimony  to 
satisfy   him  that  his  belief  was  wrong.     This  man  was  challenged 
for  cause,  and  the  challenge  overruled. 

£2ach  of  these  jurors  was  challenged  peremptorily,  and  the  defend- 
ant having  afterwards  exhausted  all  his  peremptory  challenges  was 
deprived  of  the  right  to  three  peremptory  challenges  if  there  was 
error  in  overruling  his  challenges  of  these  men  for  cause.  Our 
statate.  Criminal  Code,  has  made  positive  provision  for  the  case, 
whicli  is  but  a  declaration  of  a  principle  generally  recognized  in  the 
decided  cases  in  other  states.     It  is  as  follows :  — 

^  Sec.  205.     It  shall  be  good  cause  of  challenge  to  a  juror  that 
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he  has  formed  or  expressed  an  opinion  on  the  issue,  or  any  material 
fact  to  be  tried."     Gen.  Stat.  853. 

The  rule  adopted  by  our  statute  has  so  frequently  been  the  sub- 
ject of  judicial  comment  as  to  leave  little  room  for  useful  extended 
observations.  Although  Anderson  at  first  stated  that  he  had  an 
opinion,  upon  further  questioning  it  appeared  clearly  that  it  was  an 
impression  only,  and  that  impression  depended  on  the  newspaper 
accoimt  of  the  truth  of  which  he  had  no  knowledge.  We  think 
there  was  no  error  in  overruling  the  challenge  for  cause  in  his  case. 
An  impression  is  not  an  opinion,  and  is  not  made  cause  for  chal- 
lenge by  the  statute.  It  was  claimed  in  the  argument  that  the  dis- 
tinction attempted  to  be  drawn  between  an  opinion  and  an  impres- 
sion is  technical,  fine-drawn,  and  unfair,  and  seems  not  to  be  treated 
with  great  respect  by  the  text- writers.  Yet  we  find  that  the  distinc- 
tion has  very  generally  been  recognized  by  the  courts,  and  seems  to 
be  founded  in  reason. 

In  one  of  the  earliest  cases,  and  one  very  generally  referred  to,  the 
juror  stated  that  he  had  frequently  thought  and  declared  the  de- 
fendant guilty,  if  the  statements  he  heard  were  true ;  that  he  did 
not  know  whether  they  were  so,  but  only  thought  from  the  great 
clamor  which  had  been  made  that  it  might  be  possible  they  were 
true ;  that  he  had  no  prejudice  for  or  against  the  defendant.     He 
was  admitted  as  a  juror.  Chief   Justice  Marshall  observing,  that 
"  light  impressions,  which  may  be  supposed  to  yield  to  the  testimony 
that  may  be  offered,  which  may  leave  the  mind  open  to  a  fair  con- 
sideration of  that  testimony,  constitute  no  sufficient  objection  to  a 
juror ;  but  that  those  strong  and  deep  impressions,  which  will  close 
the  mind  against  the  testimony  that  may  be  offered  in  opposition  to 
them,  which  will  combat  that  testimony,  and  resist  its  force,  do  con- 
stitute a  sufficient  objection  to  him.*'     1  Burr's  Trial,  416.     Tested 
by  these  conditions,  and  we  cannot  say  that  Anderson  was  not  a 
proper  juror.     There  is  nothing  to  show  bias  or  prejudice.     There 
was  no  opinion  formed.     He  had  read  about  the  case  in  the  news- 
papers, and  what  he  had  read  had  made  some  impression,  but  not 
such  as  to  prevent  his  ludgment  from  being  governed  by  the  testi- 
mony in  the  case,  and  giving  to  it  a  fair  and  just  consideration.     Jn 
these  times  it  would  be  difficult  to  find  men  fit  to  sit  upon  a  jury 
who  had  not  some  impression  as  to  the  case,  derived  from  newspaper 
accounts,  where  the  alleged  crime  was  of  such  a  character  as  to 
challenge  the  attention  of  the  public.     As  was  observed  by  Cooley, 
J.,  in  Holt  V.  The  People  (13  Mich.  224),  "To  require  that  jurors 
shall  come  to  the  investigation  of  criminal  charges  with  minds  en- 
tirely unimpressed  by  what  they  may  have  heard  in  regard  to  them, 
or  entirely  without  information  concerning  them,  would  be  in  manv 
cases  to  exclude  every  man  from  the  panel  who  is  fit  to  sit  there.^' 
With  the  present  means  of  information,  the  facts  or  rumors  tjon- 
ceming  an  atrocious  crime  are,  in  a  very  few  hours,  or  few  days   at 
the  farthest,  spread  before  every  man  of  reading  and  intelligence 
within  the  district  from  which  jurors  are  to  be  drawn ;  and  over 
the  whole  country,  if  the  atrocity  be  especially  great.     And  there 
are  some  crimes  so  great  and  striking  that  even  the  most  ignonstnt 
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will  have  information  and  impressions  in  regard  to  them ;  and  the 
rule  as  stated,  applied  to  such  cases,  would  render  the  empanelling 
of  a  jury  for  their  trial  "  impossible,  and  make  their  very  enormity 
a  complete  protection  from  punishment."  So  in  this  case,  the  im- 
pression that  the  juror  had  received  from  the  reports  in  the  papers 
did  not  indicate  a  state  of  mind  that  would  preclude  an  impartial 
examination  of  the  facts  when  presented  in  the  form  of  legal  tes- 
timony. It  is  admitted  by  every  one  that  an  impartial  jury  is  im- 
perative ;  but  impressions,  slight  and  fugitive  in  their  character,  such 
as  every  one  forms  from  reading  the  daily  press,  on  nearly  every 
crime  that  is  committed,  cannot  be  held  as  rendering  such  persons 
unfit  for  jurors ;  otherwise  only  the  most  ignorant  would  be  ad- 
mitted to  the  jury-box,  a  result  not  desirable,  and  most  dangerous 
to  those  charged  with  crime,  and  who  are  not  really  guilty.  It  is 
admitted  that  the  authorities  on  this  point  are  not  harmonious. 
Sustaining  the  decision,  reference  is  made  to  The  State  v.  Potter^  18 
Conn.  166 ;  Smith  v.  Uvans^  4  HI.  79 ;  Gardner  v.  The  State^ 
lb.,  85 ;  Leach  v.  The  People,  63  111.  811 ;  Stout  v.  The  People,  4 
Parker's  Crim.  R.  71 ;  The  State  v.  Kingsbury,  68  Maine,  238 ; 
Morgan  v.  The  State,  81  Ind.  193.  The  challenge  as  to  Thomas 
Newton  depends  upon  a  state  of  facts  so  similar  to  that  just  decided 
that  nothing  further  need  be  said. 

Maghee's  position  was  somewhat  different.  He  had  formed  no 
impression  or  opinion,  but  had  "  a  belief  "  as  to  the  merits  of  the 
case.  Now  whether  a  belief  may  or  may  not  be  stronger  than  an 
opinion  is  a  question  we  need  not  decide,  for  it  is  apparent  to  us 
that  Maghee  considered  his  belief  as  more  evanescent  and  less  fixed 
than  either  an  impression  or  opinion,  and  it  is  the  condition  of  his 
mind  as  to  the  matter  at  issue  that  we  are  to  determine,  and  not 
the  accuracy  of  the  terms  that  he  used.  In  this  view  he  was  a 
good  juror.  We  do  not  intend  to  say  that  a  belief  would  not  in 
any  case  be  a  good  cause  of  challenge,  because  in  most  cases  where 
correctly  used  in  such  a  connection  the  term  indicates  a  persuasion 
of  -the  mind  to  the  truth  of  a  proposition  founded  upon  evidence, 
and  might  not  only  include  opinions,  but  go  much  farther  than  that 
word  indicates  ;  but  as  this  man  had  no  opinion  we  must  infer,  as 
we  do  from  the  whole  examination,  that  he  used  the  term  as  show- 
ing a  much  weaker  condition  of  his  mind  as  to  the  issues  to  be 
tried  than  the  word  opinion  signifies.  The  court  correctly  over- 
ruled the  challenge  to  this  juror  for  cause. 

n.  The  second  error  alleged  is  the  ruling  of  the  court,  allowing 
witnesses  for  the  prosecution  whose  names  were  not  indorsed  upon 
the  information  to  testify  over  defendant's  objection.  This  point 
was  settled  in  the  case  of  TJie  State  v.  Dickson  (6  Kas.  209,^)  and 

1  "  It  is  farther  claimed  that  the  court  same ;  and  with  respect  to  the  Dames  of 

erred  in  permitting  certain  witnesses  to  such  other  witnesses  as  may  afterwards 

testify  <Hi  the   part  of  the  State   whose  become  known  to  him,  they  are  to  be  in- 

names  were  not  indorsed  upon  the  infor-  dorsed  before  the  trial,  under  the  direction 

mation  before  the  trial.    It  is  the  duty  of  of  the  court.    Crim.  Code,  Gen.  St.  1868, 

the  prosecuting  attorney  to  indorse  upon  p.  831,  §  67.      These  provisions  are  no 

mch  information  the  names  of  the  wit-  doubt  wise  and  salutary  in  their  aims  and 

known  to  him  at  the  filing  of  the  effects.    But  as  we  understand  it,  there  is 
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there  is  nothing  in  this  ease  to  make  it  an  exception  to  the  ruling 
therein  made,  and  on  the  authority  of  that  case  it  is  decided  that 
the  court  ruled  correctly. 

III.  The  next  error  alleged  is  the  admission  in  evidence  of  the 
entry  in  the  book  marked  "  Kansas  Tribune,"  on  pages  18  and  19,  as 
a  dying  declaration  of  Ruth.  It  was  in  testimony  that  the  wife  of 
deceased  had  on  the  26th  of  April  gone  to  Leavenworth  ;  that  the 
book  was  found  among  the  clothing  of  deceased,  lying  upon  his 
coat  on  the  piano  ;  on  the  coat  and  book  was  his  vest,  and  on  his 
vest  was  his  pantaloons.  The  book  was  found  with  the  tongue  of 
the  cover  tucked  imder  the  loop,  in  the  situation  described,  on  the 
morning  Ruth  was  foimd  dead,  the  27th  of  April,  1871.  The 
writing  on  pages  18  and  19  was  proven  to  be  in  the  handwriting  of 
Ruth,  and  the  book  identified  as  oelonging  to  him.  It  was  written 
with  a  pencil,  and  is  as  follows  :  — 

"  Darling :  The  Doctor — I  mean  Dr.  Medlicott — gave  me  a  qui- 
nine powder  Wednesday  night,  April  26.  The  effects  are  these : 
I  have  a  terrible  sensation  of  a  rush  of  blood  to  the  head,  and  my 
skin  burns  and  itches.  I  am  becoming  numb  and  blind.  I  can 
hardly  hold  my  pencil,  and  I  cannot  keep  my  mind  steady.  Per- 
spiration stands  out  all  over  my  body,  and  I  feel  terribly.  The 
clock  has  just  struck  eleven,  and  I  took  the  medicine  about 
10.30  P.  M.  I  write  this  so  that  if  I  never  see  you  a^n  you  may 
have  my  body  examined  and  see  what  the  matter  is.  Good-by, 
and  ever  remember  my  last  thoughts  were  of  you.  I  cannot  see  to 
write  more.     God  bless  you,  and  may  we  meet  in  heaven. 

"  Your  loving  Hubbie,  I.  M.  Ruth." 

It  has  been  shown  that  this  letter  was  written  by  Ruth,  in  a  book 
which  he  usually  carried  with  him.  We  will  assume  that  it  was  suffi^- 
ciently  shown  that  it  was  written  on  the  night  of  Wednesday,  the 
26th  of  April,  1871 ;  but  the  question  remains,  was  it  written  under 
such  circumstances  as  authorized  it  to  be  read  as  evidence  ?  While 
the  particular  circumstances  of  this  case  are  novel,  and  no  precedent 
is  found  presenting  the  same  peculiarities,  still  the  principles  on 
which  it  should  be  admitted  or  rejected  are  "well  defined,  marked, 
and  clear,  founded  upon  a  plain  reason,  and  sustained  by  uniform 
authority." 

nothing  in  them,  or  any  other  statute,  which  the  prosecution,  and  justice  should  require 
would  have  the  effect  of  prohibiting  a  wit-  the  impeachment  oi  a  witness  sworn  on 
uess  from  testifying  whose  name  had  be-  the  defence,  and  such  witness  had  been 
come  known  to  the  prosecution  after  the  hitherto  entirely  unknown  to  the  prose- 
commencement  of  the  trial,  and  without  cutiug  attorney.  In  such  a  case  the  uni- 
his  name  bein^  indorsed  upon  the  informa^  versa!  practice  has  been  to  call  and  ex- 
tion  at  all.  Tsor  do  we  think  that  such  a  amine  witnesses  without  regard  to  their 
prohibition,  if  it  did  exist,  would  as  a  rule  having  been  previously  named  and  sum- 
be  calculated  to  promote  justice.  Cases,  as  moned,  or  even  thought  of.  Other  in> 
is  well  known  to  every  practitioner  at  the  stances,  in  which  the  adoption  of  a  rule 
bar,  often  occur,  where  miring  the  progress  such  as  is  contended  for  might  operate  to 
of  a  trial  a  necessity  arises  for  the  introduc-  defeat  the  ends  of  justice,  will  readily  be 
tion  of  certain  kinds  of  testimony,  which  suggested;  and  it  is  not  seen  how  injustice 
could  not  have  been  known  or  anticipated  would  be  likely  to  result  from  allowing 
on  the  part  of  the  prosecution  before  the  such  witnesses  to  be  examined  in  any  case/' 
commencement  of  the  trial ;  as,  for  ex-  State  v.  Dixon,  6  Kaa.  209,  219. 
ample,  if  it  should  be  within  the  power  of 
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It  is  a  general  rule  that  testimony  must  be  given  under  the  sanc- 
tity of  an  oath ;  that  it  must  be  of  facts  of  which  the  witness  has 
knowledge,  otherwise  the  testimony  is  rejected  as  hearsay.  An  ex- 
ception is  made  to  this  rule  as  to  declarations,  called  in  the  law-book 
"  dying  declarations."  In  such  cases  certain  rules  are  laid  down 
with  such  exactness  as  to  leave  little  room  for  mistake,  and  wherever 
there  has  been  a  mistake  the  error  has  arisen  from  a  misapplication 
of  the  law  to  the  facts,  rather  than  from  any  misunderstanding  of  the 
principles  that  control  the  admission  of  the  testimony.  These  rules 
have  been  adopted  to  guard  against  the  manifest  danger  to  human 
life  that  is  so  liable  to  arise  from  the  admission,  as  evidence,  of  dec- 
larations not  made  under  the  sanction  of  an  oath,  and  not  offering  to 
the  party  to  be  affected  by  them  an  opportunity  of  cross-examma- 
tion,  or  to  call  attention  to  omitted  facts,  that,  if  stated,  might  mod- 
ify or  completely  overturn  the  inference  drawn  from  the  declarations 
as  made.  Such  declarations,  therefore,  are  admissible  only  where 
the  death  of  the  person  who  made  the  declaration  is  the  subject  of 
the  charge,  and  where  the  circumstances  of  the  death  are  the  subject 
of  the  dying  declaration.  They  are  admissible  only  where  the  per- 
son making  them  is  in  articulo  mortis^  and  in  the  full  belief  that  he 
is  about  to  die.  It  may  be  affirmed  that  no  well  considered  case  has 
varied  from  these  rules,  and  that  the  tendency  is  to  greater  stringency 
rather  than  to  any  relaxation  in  applying  them  to  cases.  It  is  the 
last  point  in  the  rules  indicated  that  is  most  important  in  this  case, 
in  the  view  we  have  taken  of  it,  and  reference  is  here  made  to  a  few 
of  the  leading  cases  thereon,  and  brief  quotations  made  from  them, 
as  illustrating  the  rule  by  the  remarks  of  eminent  judges  who  have 
had  occasion  to  apply  the  rule :  — 

"  Dying  declarations  are  made  in  extremity,  when  the  party  is  at 
the  point  of  death,  and  when  every  hope  of  this  world  is  gone,  when 
every  motive  to  falsehood  is  silenced,  and  the  mind  is  induced  by 
the  most  powerful  considerations  to  speak  the  truth  ;  a  situation  so 
solemn  and  so  awful  is  considered  by  the  law  as  creating  an  obliga- 
tion ^ual  to  that  which  is  imposed  oy  a  positive  oath,  administered 
in  a  court  of  justice."  Chief  Justice  Eyre,  in  Woodcock's  case^  1 
Leach,  502. 

In  a  very  recent  case  the  decision  shows  the  care  which  courts 
should  exercise  in  admitting  such  testimony,  and  the  judge  who 
delivered  the  opinion  said:  "Dying  declarations  ought  to  be  ad- 
mitted with  scrupulous,  and  I  had  almost  said  with  superstitious, 
care.  They  have  not  necessarily  the  sanction  of  an  oath ;  they  are 
made  in  the  absence  of  the  prisoner ;  the  person  making  them  is  not 
subjected  to  cross-examination,  and  is  in  no  peril  of  prosecution  for 
perjury.  There  is  also  great  danger  of  omissions  and  unintentional 
misrepresentations,  both  by  the  declarant  and  the  witness,  as  this 
^ase  shows.  In  order  to  make  a  dying  declaration  admissible  there 
must  be  an  expectation  of  impending  and  almost  immediate  death 
from  the  causes  then  operating.  The  authorities  show  that  there 
must  be  no  hope  whatever.  In  this  case  the  deceased  said  originally 
*  she  had  no  hope  at  present.'  The  clerk  put  down  that  ^  she  had 
no  hope.'     She  said  in  effect  when  the  statement  was  read  over  to  her. 
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^  No,  that  is  not  what  I  said,  nor  what  I  mean.  I  mean  that  at 
present  I  have  no  hope,"  which  is,  or  may  be,  as  if  she  had  said. 
If  I  do  not  get  better  I  shall  die."  AU  the  court  were  of  the  opin- 
ion that  the  evidence  was  inadmissible.  Regina  v.  Jenkins^  Law 
Rep.  1,  C.  C.  R.  191. 

"  No  matter  how  strong  the  expression  of  the  certainty  of  death 
may  be,  if  there  be  any  evidence  of  hope  in  the  language  or  actions 
of  the  declarant  his  statements  will  be  rejected."  Morgan  v.  The 
State,  31  Ind.  199. 

^^  Testimony  of  this  character  is  only  admitted  from  necessity,  and 
an  abuse  of  it  is  guarded  against  by  the  law  with  most  minute  par- 
ticularity. There  is  no  one  principle  better  established  than  that 
such  declarations  shall  not  be  received  unless  the  proof  clearly  shows 
that  the  deceased  was  in  extremis  (perhaps  the  words  in  artietdo 
mortisy  which  are  used  by  some  of  the  authorities  to  express  this 
condition,  are  more  accurate),  and  that  he  or  she  at  the  time  of 
making  them  was  fully  conscious  of  that  fact,  not  as  a  thing  of  sur- 
mise and  conjecture,  or  apprehension,  but  as  a  fixed' and  inev- 
itable fact."  Smith  v.  The  State,  9  Humph.  9.  See  further  on  this 
subject,  1  Phil,  on  Ev.  ch.  7,  §  6,  and  1  Greenl.  on  Ev.  §§  156,  157, 
168 ;  Campbell  v.  The  State,  11  Ga.  351. 

Such  are  the  decisions  on  the  admission  of  this  testimony.     Ad- 
mitting as  we  do  that  it  was  made  apparent  that  this  letter  of  Ruth 
was  written  on  Wednesday  night,  the  26th  of  April,  1871,  and  that 
on  the  next  morning  he  was  found  dead  in  his  bed,  and  conceding 
that  it  was  sufficiently  proven  that  he  died  of  poison,  is  it  satisfac- 
torily shown  that  when  he  wrote  he  was  fully  aware  that  the  band 
of  death  was  on  him  ?     K  so,  it  must  appear  from  the  letter  itself, 
for  all  the  extraneous  evidence  that  was  admitted,  both  before  and 
after  this  letter  was  read,  tends  to  show  that  he  was  not  without 
hope.     In  the  next  room  was  his  step-son,  a  youth  fifteen  years  old. 
The  house  was  surrounded  by  inhabited  dwellings.     At  quarter  be- 
fore eleven  the  witness  Apitz  saw  him  sitting  in  nis  room  apparently 
in  pain,  with  his  vest  and  pants  on,  which  were  found  in  tne  morn- 
ing arranged  in  an  orderly  manner  on  the  piano.     These  facts  vrere 
in  evidence  when  this  letter  was  ofiEered  in  evidence.     Other  facts 
appeared  after  its  admission,  which  the  judge  could  not  know   or 
take  into  consideration  then,  and  not  to  be  considered  now,   but 
which  we  may  notice  hereafter.     The  only  testimony  then  that  in 
any  way  shows  the  condition  of  Ruth's  mind  to  be  sudi  as  to  author- 
ize the  admission  of  the  writing  must  be  drawn  from  the  writing 
itself,  and  the  facts  above  stated.     For  this  purpose  the  court  could 
examine  the  writing,  but  with  no  better  opportunities  or  facilities 
for  arriving  at  a  conclusion  than  this  court  has.     Does  the  writing 
^^  clearlg  show^^  that  when  it  was  written  the  writer  had  lost   aU 
hope  of  life  ?     Ruth  was  not  a  well  man,  and  this  fact  is  app^Lrent 
from  his  taking  medicine.    Some  ailment  was  troubling  him.    vVhen 
he  wrote  it  is  evident  that  he  had  grave  suspicious  ;  mat  they  \irere 
strong  enough  to  induce  him  to  take  such  precautionary  measures  as 
would  lead  to  an  examination  if  his  suspicions  should  prove  correct, 
and  at  the  same  time  would  leave  within  his  control  the  evidence  of 
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his  suspicions  if  they  should  prove  groundless.  His  sufferings  were^ 
evidently  great.  He  was  not  able  to  account  for  them ;  his  feat's 
were  aroused  ;  horrible  doubts  filled  his  mind,  adding  to  the  tortures 
he  was  suffering  from  the  pains  in  his  body.  So  much  we  may  in- 
fer. But  we  look  in  vain  lor  the  clear  evidence  that  hope  had  fled. 
**  I  write  this  so  that  if  I  never  see  you  again  you  may  have  my 
body  examined  and  see  what  the  trouble  is.''  This  is  the  reason  he 
has  left  us  why  the  memorandum  was  written.  The  language  indi- 
cates doubts  and  provides  for  a  contingency,  not  a  certainty.  Why 
did  he  not  call  to  his  step-son,  who  was  sleeping  in  the  next  room, 
and  within  a  few  feet  of  him  ?  Such  a  course  would  seem  the  most 
natural  one,  as  he  could  talk  freely  with  him,  with  less  trouble  and 
inconvenience  than  was  possible  in  the  method  he  pursued.  It  is 
left  to  conjecture ;  and  it  is  possible  that  should  he  do  so,  and  in  the 
morning  filnd  himself  well,  it  would  place  him  in  a  somewhat  ridicu- 
lous position,  while  the  course  he  did  take  would  cause  inquiry  if  his 
suspicions  should  prove  well  founded,  and  would  avert  ridicule  if  his 
fears  were  needlessly  aroused.  But  this  is  speculation.  The  opera- 
tions of  Ruth's  mind  at  that  time  must  forever  remain  unknown  to 
us,  as  well  as  its  condition ;  and  this  is  the  reason  why  the  writing 
was  inadmissible  as  a  dying  declaration.  It  is  suggested  that  the 
memorandum  shows  on  its  face  evidence  of  failing  strength  in  the 
writer.  A  photograph  of  the  letter  is  attached  to  the  record,  and  it 
is  not  very  clear  mat  any  inference  can  be  drawn  from  the  chirogra- 
phy.  The  last  sentences  are  less  plainly  written  than  the  first. 
This  may  result  from  many  causes,  and  it  may  be  the  result  of  fail- 
ing strength.  But  it  in  no  way  indicates  the  condition  of  Ruth's 
mind.  To  those  who  see  in  it  the  signs  that  the  hand  of  death  was 
upon  him,  it  must  still  be  silent  as  to  the  hope  or  despair  that  filled 
his  mind.  Again,  it  is  said  in  argument,  that  ^^  that  species  of  tes- 
timony which  universally  convinces  the  intelligent  mind  of  the  fact 
alleged  ought  to  be  good  evidence."  To  this  statement  we  give 
a  hearty  assent ;  but  it  is  not  the  province  of  a  court  to  admit  such 
testimony  except  imder  the  sanction  of  an  oath,  and  subjecting  the 
witness  to  the  risk  of  the  pains  and  penalties  of  perjury,  and  also 
bringing  him  face  to  face  with  the  accused  so  that  he  may  have  the 
benefit  of  a  cross-examination.  These  rules  have  been  found  so 
essential  as  safeguards  in  the  investigation  of  truth  that  they  have 
become  fundamental  in  our  system  of  jurisprudence,  and  some  of  them 
have  been  placed  for  greater  security  in  our  constitutions.  No  mat- 
ter how  convincing  the  testimony  may  be  to  the  "  intelligent  mind ;" 
unless  it  can  be  presented  under  fixed  rules  it  cannot  be  received. 
So  in  this  case.  The  rule  is  established  ;  judicial  decisions  have  fixed 
the  terms  upon  which  dying  declarations  can  be  received,  and  those 
rules  are  such  as  wisdom  and  experience  have  suggested  as  most  con- 
ducive to  the  safety  of  society  and  the  protection  of  its  members. 

So  far  we  have  considered  the  case  upon  the  facts  in  evidence  at 
the  time  the  memorandum  was  admitted  in  evidence.  Subsequent 
testimony  in  the  case  tends  very  strongly  to  support  the  conclusion 
previously  arrived  at.  Not  only  does  it  appear  that  the  step-son  of 
deceased  slept  within  easy  call  in  the  adjoining  room,  with  other 
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cliildren  of  the  family,  a  youth  to  whom  he  had  spoken  kindly  at 
bed-time,  but  that  Ruth  had  caused  a  child  that  usually  slept  with 
himself  and  wife  to  be  removed  at  bed-time  to  the  room  with  the 
other  children,  and  had  caused  a  lap-dog  that  always  slept  in  an 
easy  chair  in  the  room  of  deceased  to  be  removed  from  the  room 
that  night.  In  the  morning  the  door  between  the  rooms  was  found 
locked  with  the  key  on  the  side  of  the  door  in  Ruth's  room.  It  also 
appears  that  deceased  had  locked  this  door  after  Dr.  Medlicott  had 
left,  and  after  he  had  bidden  his  son  good-night.  It  also  appeared 
that  Dr.  Rice  slept  in  his  house  that  night  with  his  windows  open 
towards  the  house  of  Ruth,  from  which  it  was  distant  ten  feet ;  that 
from  his  liability  to  professional  calls  at  night  he  was  very  suscepti- 
ble to  any  alarm  at  night,  and  that  he  heard  no  call  of  any  kind. 
Surrounded  by  these  facts,  why  did  the  deceased  make  no  call  for 
help  ?  The  witness  Apitz,  whose  house  was  but  twenty-five  feet 
distant,  entered  his  yard  about  quarter  hour  before  eleven  that 
night,  went  close  to  the  window  of  Ruth's  room,  looked  in,  and  saw 
him  apparently  suffering.  He  remained  near  the  window  about  five 
minutes,  and  thinks  he  heard  deceased  groan.  The  slightest  alarm 
would  have  brought  instant  assistance,  and  possibly  absolute  relief. 
It  is  incredible  that  deceased  should  have  felt  a  certainty  that  he 
was  in  immediate  peril  of  his  life,  and  not  have  sought  assistance 
when  he  knew  it  was  so  easy  to  get  it.  It  is  not  the  way  men  iict 
when  they  feel  that  they  are  dying.  They  want  not  only  aid,  but 
sympathy.  They  require  the  kindly  acts  of  their  fellows,  and  those 
kindly  feelings  elicited  by  such  circumstances  from  all  mankind. 
On  a  motion  for  a  new  trial  all  these  facts  had  appeared,  and  on 
that  motion  were  proper  to  be  considered.  It  is  not  necessary  that 
our  reasons  should  be  such  as  to  convince  all  minds.  If  it  leaves 
the  question  in  such  uncertainty  that  intelligent  men  may  differ 
about  it,  then  there  was  surely  no  such  -dear  showing  that  Rath 
believed  he  was  dying  when  he  wrote  the  memorandum  as  to 
authorize  its  admission  as  a  dying  declaration.  We  have  reached 
our  conclusions  in  this  case  upon  the  theory  of  the  prosecution  that 
Ruth  came  to  his  death  by  poison.  But  whether  that  is  so  or  not, 
or  whether  the  poison  was  administered  by  another,  or  taken  by 
himself,  are  questions  upon  which  we  do  not  feel  called  upon  to  ex- 
press our  views.  As  the  case  must  be  retried,  it  would  be  unwise 
to  do  so. 

IV.  Other  objections  were  taken  to  the  admission  of  testimony, 
some  of  which  require  notice.  Dr.  Rice  was  called  as  a  witness  foi* 
the  defence,  and  testified  as  to  his  qualifications  as  a  physician,  as 
to  the  proximity  of  his  residence  to  that  of  the  deceased,  the  rela- 
tive location  of  the  windows  of  the  two  houses,  that  he  was  at  his 
house  the  night  of  Ruth's  death,  and  heard  no  call  for  help.  He 
testified  as  to  the  symptoms  following  the  administering  of  certain 
drugs,  and  as  to  the  symptoms  described  in  the  book  marked  '*  Kansas 
Tribune,"  and  upon  these  points  only.  On  his  cross-examination, 
he  stated  that  he  had  not  heard  the  testimony  of  all  the  physicians 
who  had  testified  as  to  the  facts  of  the  case.  He  was  then  asked 
bhe  question,  "  From  the  medical  testimony  which  you  heard,  and 
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the  statement  of  these  symptoms,  what  in  your  opinion  caused  the 
death  of  I.  M.  Ruth?  This  question  was  objected  to,  and  an- 
swered over  the  defendant's  objection.  The  answer  was,  "  An  over* 
dose  of  morphine,"  by  which  he  explained  he  meant  a  poisonous 
dose.  It  does  not  anywhere  appear  what  part  of  the  memcal  testi- 
mony he  had  heard.  The  testimony  is  manifestly  improper.  It 
was  drawing  a  conclusion  from  a  part  of  the  testimony,  and  this  is 
never  allowable.  There  is  some  conflict  in  the  authorities  as  to 
whether  it  is  ever  proper  to  permit  a  witness  to  draw  an  inference 
from  the  testimony,  when  he  has  heard  it  all,  but  the  weight  of  the 
authorities  seems  to  be  that  he  may  testify  as  an  expert  if  he  has 
heard  all  the  testimony  in  the  case,  on  the  point  to  \diich  the  ques- 
tion is  directed ;  but  whether  such  a  course  is  permissible,  or  the 
opinion  of  the  expert  must  be  shown  by  hypothetical  questions,  the 
course  pursued  in  this  case  is  equally  objectionable.  But  it  is 
claimed  that  in  cross-examination  such  latitude  is  allowable  to  test 
the  intelli^nce  of  the  witness.  The  fallacy  of  the  reasoning  is  obvi- 
ous. Neimer  the  court,  nor  the  jury,  nor  coimsel  knew  on  what  part 
of  the  medical  testimony  the  opinion  of  the  witness  was  founded ; 
therefore  the  answer  formed  no  criterion  of  the  intelligence  of  the 
witness,  or  his  capacity  to  form  a  correct  judgment.  Had  it  appeared 
what  part  of  the  testmiony  the  witness  had  heard,  there  would  have 
been  some  plausibility  in  the  argument ;  but  as  the  question  was 
asked,  it  afforded  no  basis  whatever.  It  would  be  as  sensible  to  test 
a  person's  knowledge  of  mathematics  by  asking  him  the  sum  of  two 
and  an  unknown  quantity,  at  most  known  only  to  himself.  The  case 
of  TJie  State  v.  Reddick  (7  Kansas,  143)  is  referred  to  by  counsel  as 
authority  to  support  the  lading  of  the  court  on  this  question ;  but 
there  is  a  total  misapprehension  of  the  decision  in  that  case,  or  it 
could  not  be  claimed  as  sustaining  the  admission  of  Dr.  Rice's  testi- 
mony. In  Reddick' B  case^  a  definite  hypothetical  question  was  asked 
of  the  witness  on  his  cross-examination,  and  lus  opinion  sought  as 
to  the  sanity  of  the  deceased  in  the  facts  as  stated  in  the  question. 
This  was  held  allowable  on  cross-examination,  the  witness  having 
previously  shown  his  qualification  to  testify  as  an  expert,  and  having 
already  testified  on  the  very  question  of  the  prisoner's  insanity. 

Following  the  illustration  already  used,  and  it  may  be  said  that 
tn  Reddick's  case  the  witness  was  dealing  in  known  quantities, 
—  known  to  the  court,  jury,  and  counsel,  as  well  as  to  the  witness,  — 
therefore  his  answer  woula  be  a  test  of  his  intelligence.  There  is 
nothing  in  that  case  that  justiBed  the  asking  of  the  question,  or  in 
permitting  the  answer  of  Dr.  Rice.  That  the  answer  was  of  seri- 
ous importance  is  not  denied.  It  was  of  great  weight  on  one  of  the 
vital  and  difficult  issues  raised  on  the  trial. 

Substantially  the  same  legal  question  is  involved  in  the  testimony 
of  Dr.  Fuller.  He  was  asked  a  similar  question  under  very  much 
the  same  state  of  facts,  on  direct  examination. 

The  observations  made  on  Dr.  Rice's  testimony  are  applicable  to 
that  of  Dr.  Fuller,  and  it  is  not  deemed  important  to  notice  more 
particularly  the  exact  circumstances  under  which  it  was  given. 
Many  other  objections  are  noticed  in  the  brief  of  appellant,  to  the 
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admission  or  rejection  of  evidence ;  but  as  most  of  them  are  not 
well  founded,  and  others  are  not  of  importance,  and  not  likely  to 
occur  on  another  trial,  no  further  notice  will  be  taken  of  them. 

V.  The  instructions  given  by  the  court  were  very  full,  and  gen- 
erally accurate.  They  have  been  commented  on  at  a  great  length, 
and  particular  ones  have  been  subjected  to  very  searcliing  criticism. 
It  will  only  be  necessary  to  make  some  remarks  on  those  particu- 
larly pointed  out  as  obnoxious,  though  we  are  are  not  satisfied  that 
there  is  any  error  that  would  justify  us  in  sending  the  case  back  for 
a  new  trial,  were  it  not  for  the  causes  heretofore  mentioned.  Our 
observations  will  be  brief  and  only  directed  to  those  points  where 
it  wUl  be  wise  to  make  modifications  on  another  trial. 

It  seems  to  this  court  that  there  was  no  necessity  for  the  first  and 
second  instructions  given  at  the  instance  of  the  coimsel  for  the  State. 
That  they  are  correct  as  law  is  not  questioned.  That  they  were  not 
calculated  to  assist  the  jury  in  deciding  on  the  issues  submitted  to 
them,  seems  plain.  Unless  there  is  some  cause  not  apparent  in  this 
case,  such  instructions  ought  to  be  omitted. 

Again,  in  the  charge  of  the  court  is  this  statement :  "A  few  years 
ago  it  was  a  common  error  to  suppose  that  certain  vegetable  poisons 
left  no  trace  exclusive  of.  any  other  symptoms  of  disease ;  but  at 
present  such  progress  has  been  made  in  analytical  chemistry  that  it 
is  almost  as  easy  to  discover  vestiges  of  y^etable  as  of  mineral  poi- 
sons." We  cannot  say  that  this  is  not  true.  It  is  a  fact  lying  more 
especially  in  the  domain  of  another  profession.  But  such  authorities 
as  are  in  reach  of  this  court  would  justify  the  remarks  that  the 
learned  judge  was  led  into  error  in  his  statement.  2  Beck's  Med. 
Jur.  416,  419,  420;  Wharton  &  Stille's  Med.  Jur.  §  1120.  These 
authorities  are  positive,  and  against  the  statement  made  in  the 
charge.  The  same  conclusion  may,  without  violence,  be  drawn  from 
the  medical  testimony  in  this  case.  The  most  that  we  feel  justified 
in  saying  about  it  is,  that  we  must  withhold  our  assent  from  it  until 
better  advised.  The  statement  must  have  had  weight,  when  taken 
in  connection  vrfth  the  rest  of  the  paragraph,  in  giving  the  jury  con- 
fidence in  the  chemical  analysis  that  was  in  evidence,  and  which  was 
attacked  on  the  part  of  the  defence  by  testimony  of  a  high  character. 

A  single  remark  as  to  instruction  No.  40,  asked  by  the  defendant 
and  refused.  A  portion  of  the  law  in  that  instruction  is  elsewhere 
given,  but  we  fail  to  observe  in  any  part  of  the  charge  any  notice  of 
the  effect  on  the  mind  of  the  prisoner  of  the  perilous  position  in 
which  he  was  placed,  and  the  great  care  which  should  be  taken  in 
weighing  admissions  made  imder  such  circumstances.  Many  of  the 
instructions  asked  by  the  defendant  and  refused  are  given  elsewhere, 
and  some  of  them  are  couched  in  too  strong  language,  and  all  sucH 
conwere  properly  refused. 

On  the  first  question  decided,  Mr.  Justice  Valbntinb  does  not; 
concur  with  the  other  justices  of  the  court. 

For  the  reasons  given,  the  motion  for  a  new  trial  should  have 
been  sustained ;  wherefore 

The  judgment  is  reversed  with  directions  to  award  a  new  trial. 

Brewbr,  J.,  concurring. 
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Valentdte,  J.  I  concur  with  my  brethren  in  the  decision  of 
this  case,  but  I  do  not  concur  in  all  that  is  decided  by  them.  I 
think  the  court  below  unquestionably  erred  in  its  rulings  while  em- 
panelling the  jury.  The  court  below  held  that  C.  R.  Anderson, 
Thomas  Newton,  and  J.  A.  Maghee  were  competent  jurors,  and  they 
served  on  the  trial  of  the  case  as  such.  These  three  persons,  as 
well  as  all  the  other  jurors,  were  examined  upon  their  voir  dire  as  to 
their  competency  to  serve  as  jurors.  On  the  examination  of  Ander- 
son, by  counsel,  ne  stated  that  he  had  formed  an  opinioh  in  the  case  ; 
on  the  examination  by  the  court  he  stated  that  it  was  only  an  im- 

Sression.  The  same  thing  is  partially,  at  least,  true  with  regard  to 
[ewton.  The  last  statement  made  by  Newton  is  as  follows  :  "  I 
have  formed  an  opinion  ;  but  only  what  could  be  changed  by  tes- 
timony ;  it  would  need  testimony ;  only  the  impression  is  not  nxed ; 
it  may  be  changed."  Maghee  stated  tnat  he  had  formed  a  belief, 
and  not  an  impression,  or  an  opinion.  All  three  stated  that  it 
would  require  testimony  to  remove  their  impressions,  opinions,  or 
beliefs.  A  portion  of  Maghee's  statement  is  as  follows  :  "  I  cannot 
say  it  (my  oelief )  is  firmly  settled.  I  would  wish  to  be  satisfied 
with  regard  to  whether  my  belief  is  right  or  not.  It  would  require 
evidence  to  satisfy  me  that  my  belief  was  wrong ;  it  would  require 
testimony."  The  impressions  or  opinions  of  Anderson  and  Newton 
were  founded  upon  newspaper  accounts.  What  the  belief  of  Maghee 
was  founded  upon  is  not  shown.  We  are  therefore  left  to  conjec- 
ture. The  opmions,  impressions,  or  beliefs  that  these  three  jurors 
entertained  were  not  merely  hypothetical  opinions  founded  on  cer- 
tain evidence,  of  the  truth  or  falsity  of  which  they  entertained  no 
opinion.  Their  opinions,  impressions,  or  beliefs,  whether  strong  or 
weak,  were  absolute  and  unconditional.  It  is  true  that  the  opinions 
of  Anderson  and  Newton  were  foimded  upon  newspaper  accounts 
alone,  but  these  two  jurors  believed  the  newspaper  accounts  to  be 
true.  But  it  is  not  shown  that  Maghee's  belief  was  founded  on 
newspaper  accounts.  His  belief  may  have  been  produced  from  a 
very  diSerent  source ;  ^sibly  by  talking  with  the  witnesses. 

It  is  true  that  the  opmions,  impressions,  or  beliefs  of  these  jurors 
were  not  so  firmly  fixed,  nor  so  strong,  that  they  could  not  be  re- 
moved or  changed  by  evidence.  But  probably  no  opinions  founded 
on  moral  evidence  can  ever  be  so  firmly  fixed,  or  so  strong,  that  they 
cannot  be  removed  or  changed  by  evidence.  I  suppose  that  but  few 
persons,  perhaps  none,  who  heard  all  the  evidence  at  the  trial  of 
this  case  nave  opinions  so  firmly  fixed,  or  so  strong,  that  such  opin- 
ions could  not  be  removed  or  changed  by  evidence  ;  but  still  it  will 
hardly  be  claimed  that  any  person  who  heard  all  the  evidence  at 
the  trial  would  be  a  competent  juror  on  a  retrial.  With  reference 
to  what  the  common  law  was,  and  what  the  decisions  of  other  states 
have  been  upon  this  question,  I  would  refer  to  counsels'  briefs  and 
the  authorities  there  cited.  With  reference  to  what  our  own  laws 
we,  I  will  now  proceed  to  consider. 

Section  10  of  the  ''  Bill  of  Rights  "  (Constitution  of  the  State  of 
Kansas)  reads  as  follows :  — 

•*  Sec.  10.     In  all  prosecutions  the  accused  shall  be  allowed  to 
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appear  and  defend  in  person,  or  by  counsel ;  to  demand  the  nature 
and  cause  of  the  accusation  against  him  ;  to  meet  the  witnesses  face 
to  face,  and  to  have  compulsory  process  to  compel  the  attendance  of 
witnesses  in  his  behalf,  and  a  speedy  public  trial  by  an  impartial 
jury  of  the  county  or  district  in  whicn  the  oflEence  is  alleged  to  have 
been  committed.  No  person  shall  be  a  witness  against  himself,  or 
be  twice  put  in  jeopardy  for  the  same  offence." 

From  1859  up  to  1868  the  statutes  of  this  State  concerning  com- 
petency of  jurors  provided,  among  other  things,  as  follows :  — 

^'  It  shall  be  a  good  cause  of  challenge  to  a  juror,  that  he  has 
formed  or  delivered  an  opinion  on  the  issue,  or  any  material  fact  to 
be  tried ;  but  if  it  appear  that  such  opinion  is  rounded  only  on 
rumor,  and  not  such  as  to  prejudice  or  bias  the  mind  of  the  juror, 
he  may  be  sworn."     Comp.  Laws  of  1862,  page  263,  §  184. 

In  1868  said  statute  was  so  amended  as  to  read  as  foUowa:  — 

"  It  shall  be  a  good  cause  of  challenge  to  a  juror,  that  he  has 
formed  or  expressed  an  opinion  on  the  issue  or  any  material  fact  to 
be  tried."     Gen.  Stat.  85i3,  §  206. 

It  will  be  noticed  that  the  words,  "  but  if  it  appear  that  such 
opinion,  is  founded  only  on  rumor,  and  not  such  as  to  prejudice  or 
bias  the  mind  of  the  juror,  he  may  be  sworn,"  found  in  the  statute 
of  1859  (published  in  the  Comp.  Laws  of  1862,  page  263),  was  left 
out  of  the  statute  of  1868,  and  the  statute  of  1859  was  repealed. 
Gen.  Stat.  877,  §  361.  The  statutes  of  1868,  under  which  this  action 
was  tried,  also  provide  that ''  A  defendant  is  presumed  to  be  inno- 
cent imtil  the  contrary  is  proved.  When  there  is  a  reasonable  doubt 
whether  his  guilt  is  satisfactorily  shown,  he  must  be  acquitted,"  &c. 
Gen.  Stat.  856,  §  228. 

For  the  pui-poses  of  this  case  we  must  presume  that  all  the  impres- 
sions, opinions,  and  beliefs  of  said  jurors  were  against  the  defendant. 
Then,  were  said  jurors  competent  to  serve  in  this  case  ?     The  Con- 
stitution guarantees  to  evei'y  person  accused  of  crime  an  impartial 
iury.     Bill  of  Rights,  §  10.     Was  this  an  impartial  jury?     A   ju- 
ror's mind,  in  orde^^  to  be  impartial,  should  be  at  least  blank  upon  the 
question  of  the  guilt  or  innocence  of  the  accused.     How  can  a  jury 
be  impartial,  or  do  justice  to  the  accused,  when  their  minds  are  al- 
ready preoccupied  with  the  opinion,  the  impression,  or  the  belief  tbat 
the  accused  is  guilty  ?     Can  any  man  judge  impartially  of  a  matter 
which  he  has  already  predetermined  in  a  particular  way  in  his  own 
mind  ?     Probably  nearly  every  man  will  think  that  he  himself  can 
do  so,  but  no  man  will  think  that  any  other  man  could.     And  it 
makes  no  difference  whether  a  man  has  founded  his  opinion  upon 
evidence  or  not.     If  he  has  founded  his  opinion  upon  evidence,  it 
will  take  evidence  to  remove  that  opinion.     But  if  he  has  jumped 
to  conclusions  without  evidence,  he  is  certainly  an  unfit  person   to 
serve  as  a  juror  (more  unfit  indeed  than  a  person  who  has  formed 
his  opinion  upon  evidence),  and  could  not  tiy  a  question  impartially 
upon  evidence. 

But  the  statute  of  1868  seems  to  have  settled  this  question.  In- 
stead of  extending  the  door  wider  for  those  who  have  formed  or  ex- 
pressed an  opinion  in  the  case  to  become  competent  jurors,  it  lias 
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absolutely  closed  it .  While  under  the  statute  of  1859  a  person  who 
had  formed  an  opinion  founded  on  rumor  alone,  and  not  such  an 
opinion  as  would  oias  or  prejudice  his  mind,  was  a  competent  juror, 
under  the  statute  of  1868  no  person  who  has  formed  any  opinion 
upon  the  merits  of  the  case,  in  whatever  way  he  may  have  formed 
it,  or  upon  whatever  evidence  it  may  be  founded,  is  a  competent 
juror.  The  rule  of  law  as  prescribed  by  the  statutes  of  this  State  is, 
that  the  defendant  must  be  presumed  to  be  innocent  until  the  con- 
trary is  proved ;  that  it  devolves  upon  the  State  to  remove  this  pre- 
sumption of  innocence  by  evidence ;  and  that  it  devolves  upon  the 
State  to  prove  the  defendant's  guilt  W  evidence  that  will  satisfy 
the  jury  beyond  a  reasonable  doubt.  The  rule  of  law  for  this  case 
seems  however  to  have  been,  that  the  defendant  is  presumed,  be- 
lieved, or  understood  to  be  guilty  by  these  three  jurors  (and  it 
might  as  well  upon  principle  have  been  by  the  whole  of  the  jury), 
until  it  is  proved  to  them  that  he  is  not  guilty,  and  that  it  devolves 
upon  the  defendant  to  prove  his  innocence.  But  how  much  evidence 
it  would' require  to  prove  the  defendant's  innocence  is  not  shown  or 
declared.  How  much  evidence  it  would  take  to  place  the  minds  of 
these  jurors  in  equilibrium,  or  how  much  it  would  take  to  render 
them  impartial  judges  of  the  defendant's  guilt  or  innocence,  or  how 
much  it  would  take  to  enable  them  to  presume  the  defendant  to  be 
innocent,  as  the  law  requires,  is  not  shown  by  the  record.  In  fact, 
they  never  did  presume  the  defendant  to  be  innocent,  but  always 
believed  him  to  be  guilty,  and  found  him  guilty.  The  defendant 
exhausted  all  his  peremptory  challenges  upon  other  persons  who 
had  been  summoned  to  serve  as  jurors,  and  therefore  could  not  re- 
move these  three  jurors  by  peremptory  challenge.  Hence  he  was 
tried  by  these  three  jurors,  together  with  nine  others,  and  convicted 
and  sentenced  to  be  executed. 

I  think  the  judgment  of  the  court  below  should  be  reversed  as 
well  for  error  in  empanelling  the  jury  as  for  the  other  errors  men- 
tioned in  the  opinion  delivered  by  the  Chief  Justice. 


The  State  v.  Poetee. 

(84  Iowa,  181.     Supreme  Court,  1871.) 

Murder.  —  Admiisihility  of  Evidence.  —  Opinions  of  Experts,  —  Reason- 
able  Doubt,  —  Afode  of  conducting  Oross-examincUion.  —  Insanity,  —  Res 
gesUs,  —  Self-defence, 

A  prisoner,  after  being  indicted  for  murder,  may  properly  be  ordered  to  be  confined  in 
tne  State  Penitentiary  for  safe  keeping  before  trial,  instead  of  in  the  coun^  jail. 

Facts  affecting  merely  the  weight  of  testimony  constitute  no  objection  to  its  admission. 

The  opinions  of  medical  experts  as  to  the  character  of  an  instrument  producing  a  wound, 
ito  probable  effect  and  conse(}uences,  are  admissible  in  a  prosecution  for  murder. 

The  rule  that  the  State  in  a  criminal  prosecution  must,  in  order  to  convict  the  prisoner, 
establish  his  guilt  beyond  a  reasonable  doubt,  or  to  the  exclusion  of  every  other 
hypothesis,  is  limited  to  cases  where  the  doubt  or  hypothesis  arise  out  of  the  evidence 
innoduced,  and  does  not  extend  to  facts  which  may  possibly  exist,  and  of  which 
there  is  no  proof. 

^Me  for  the  purpose  of  eliciting  truth  great  latitude  should  be  allowed  in  cross-exam- 
ktttion,  its  extent  rests  somewhat  in  the  sound  discretion  of  coe  court. 
VOL.  I.  16 
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Where  in  a  prosecution  for  murder,  in  which  the  deface  of  insanity  was  set  up,  a  wit- 
ness  stated,  in  answer  to  a  question  by  defenduit's  counsel,  that  the  defendant  "  never 
was  just  right/'  it  was  held  proper  for  the  State  to  ask  the  witness  whether,  in  his 
opinion,*  the  defendant  was  not  intelligent  enough  to  know  right  from  wrong. 

tn  such  prosecution,  a  witness  on  the  part  of  the  State  testified  that,  on  approachine 
the  house  of  the  deceased,  he  saw  the  prisoner  at  the  door  brandishing  a  chair  and 
calling  for  some  one  to  **  come  on."  He  further  testified  that,  on  entering  the  house, 
the  deceased  jumped  from. the  chair  in  which  he  was  sitting  and  exclaimed,  ''Now, 
we'll  see  whether  I  am  to  be  knocked  do¥rn  with  a  chair  in  my  own  house."  Held, 
that  evidence  of  such  declaration  was  admissible  as  forming  a  part  of  the  res  gestce. 

In  a  prosecution  for  murder,  wherein  the  plea  of  self-defence  was  relied  upon,  the 
court,  after  instructing  the  jury  that  if  tney  found  that  the  prisoner  killed  the  de- 
ceased in  self-defence,  thev  should  acquit,  nirther  charged :  '*  If,  however,  you  find 
that  the  defendant  inflicted  the  blow  upon  the  deceased  that  caused  his  death,  then 
the  burden  of  proof  is  upon  the  defendant  to  show  that  he  did  it  in  self-deface." 
Hfld,  that  the  instruction  was  erroneous,  on  the  around  that,  in  effect,  it  required 
the  defendant  to  establish,  by  a  preponderance  of  evidence,  that  he  acted  in  self- 
defence,  and  excluded  him  from  the  Muefit  of  an  acquittal,  if,  under  the  fetots  shown, 
there  existed  a  reasonable  doubt  that  his  act  was  wilful. 

Appeal  from  Madison  District  Court. 

Friday.^  March  29.  The  defendant  was  indicted  for  the  murder 
of  his  father,  John  Porter.  At  the  August  term,  1869,  of  the 
Madison  District  Court,  he  was  tried,  found  guilty  of  murder  in  the 
second  degree,  and  sentenced  to  imprisonment  in  the  Penitentiary 
for  twenty  years.  Defendant  appeals.  The  necessary  tsLCts  are 
stated  in  the  opinion. 

John  Leonard^  for  the  appellant. 

Henry  0'  Connor^  Attorney  General,  for  the  State. 

Day,  J.  The  printed  abstract  comprises  over  five  hundred  pages. 
Upon  the  return  of  the  verdict  the  defendant  filed  a  motion  for  a 
new  trial,  embracing  fourteen  grounds.  This  being  overruled  he 
filed  his  motion  in  arrest  of  ju^ment,  including  thirteen  grounds. 
The  references  in  appellant's  argument  are  to  the  written  transcript, 
and  not  to  the  printed  abstract.  We  have  thus  been  needlessly 
embarrassed  in  our  consideration  of  the  case.  The  objections  urged 
are  so  numerous  that,  in  order  to  bring  the  opinion  within  reason- 
able space,  it  is  necessary  to  group  many  of  them  together  and  tx> 
consider  them  all,  but  briefly. 

I.  The  defendant  having  been  indicted,  was  remanded  to  the 
Penitentiary  at  Fort  Madison,  for  safe  keeping,  until  the  time  of 
trial.  It  is  claimed  that  this  act  was  in  contravention  of  the  spirit 
of  our  law,  and  of  the  right  of  the  defendant  to  a  speedy  trial,  and 
that  the  defendant  was  thus  placed  beyond  the  reach  of  his  counsel^ 
and  deprived  of  the  means  of  making  preparation  for  his  defence. 
It  does  not,  however,  appear  that  the  order  was,  under  the  circum- 
stances imnecessary,  nor  that  the  defendant  was  in  any  way  preju- 
diced thereby. 

II.  Objection  is  made  to  the  entire  testimonv  of  Drs.  S.  B.  Cheiry 
and  L.  M.  Pedrick,  because  one  of  them  confessed,  *'  I  don't  thinir 
we  did  our  duty  ;  I  don't  think  we  made  sufficient  examination  ;  '* 
and  the  other  admitted,  "  That  it  might  probably  be  true  that  lie 
went  to  examine  the  body  for  the  purpose  of  findmg  evidence  tli&t; 
the  deceased  had  been  killed,  and  not  for  the  purpose  of  ascertsiiix. 
ing  whether  there  was  any  evidence  of  any  other  cause  of  death,  to 
be  foimd  on  the  body."     These  admissions,  drawn  out  on  cross-^oc- 
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amination,  affect  not  the  competency,  but  the  weight  of  their  tes« 
timony,  and  are  to  be  considered  by  the  jury  and  not  by  the  court. 
It  is  farther  objected  that  these  witnesses  introduced  their  state^ 
ments  with  such  expressions  as  ^*  I  think,"  "  I  took  it,"  "  We  con- 
cluded," **  We  inferred,"  "  We  supposed,"  and  like  expressions,  and 
that  their  statements  thus  brought  out  were  allowed  all  the  effect  of 
proof.  This,  also,  is  a  consideration  for  the  jury.  There  is  no  rule 
of  law  which  requires  a  witness  to  be  absolutely  positive  in  his 
statement  of  fact.  The  positive  witness  is  often  entitled  to  less  con- 
sideration than  the  more  cautious.  The  rule  excluding  secondary 
evidence  is  not  applicable  to  this  consideration. 

III.  The  physicians  were  asked  the  following  questions :  ^^  Could 
you  tell  the  jury,  from  your  examination,  where  that  blood  must 
have  come  from ?  "  "I  will  ask  you  whetiiier  a  strong  blow  from  a 
chair  could  have  produced  an  appearance  similar  to  that  which  you 
noticed  on  the  neck  of  John  Porten  for  example  ?  "  "  How  long 
could  a  person  ha^^e  lived  after  sufficient  external  force  was  applied 
to  produce  these  conditions  ?  "  "I  will  ask  you  to  state,  doctor,  from 
your  examination  of  the  old  man's  body,  what,  in  your  opinion, 
caused  his  death,  whether  internal  disease  or  external  vidence  ?  " 

These  witnesses  were  introduced  as  experts,  and  hence  all  the 
above  questions  were  proper.  The  opinions  of  medical  men,  who  are 
shown  to  be  experts,  as  to  the  instruments  producing,  and  the 
nature  and  consequence  of  wounds,  or  the  causes  of  diseases,  are 
competent  evidence  in  a  prosecution  for  homicide.  State  v.  Morphy^ 
33  Iowa,  270.  The  fact  that,  upon  cross-examination,  it  appeared 
that  the  examination  of  deceased  was  not  as  thorough  as  it  might 
have  been,  does  not  affect  the  competency  of  their  testimony.  Dr. 
Cherry  having  stated  that  there  might  have  been  an  aneurism  suf- 
ficient to  produce  death  ;  that  they  did  not  examine  the  lower  por- 
tions of  the  body  at  all ;  and  that  it  would  have  been  impossible  to 
have  discovered  an  aneurism  without  an  examination  of  the  blood- 
vessels, was  asked  by  the  State  the  following  question :  ^^  State, 
what  was  the  reason  you  made  no  more  extensive  examination  than 
you  did  ?  "  Ans.  "  The  reason  we  did  not  pursue  our  investigations 
farther  was,  that  we  thought  we  had  discovered  sufficient  cause  to 
produce  death."  There  was  no  error  in  admitting  this  testimony. 
Having  discovered  a  cause  sufficient  to  produce  death,  there  existed 
no  legal  necessity  that  they  should  dissect  the  entire  body  and  ex- 
amine all  the  blood-vessels,  for  the  purpose  of  discovering  whether 
an  aneurism  existed,  causing  a  rupture  of  any  of  them.  And,  hav- 
ing &uled  to  make  such  dissection,  we  know  of  no  reason  why  they 
should  not  be  allowed  to  state  the  cause  which  induced  them  to 
forego  such  examination.  True,  if  they  had  made  such  examination 
and  been  able  to  state  that  no  other  cause  existed  to  which  the 
death  could  be  attributed,  their  evidence  would  have  been  more 
satisfactory  and  convincing.  And  a  desire  to  give  intelligent  testi- 
mony in  a  trial  involving  no  less  than  the  life  of  the  accused*  should 
lead  every  physician  to  prosecute  his  investigations  as  far  as  the  cir- 
cmnstances  render  possible.  Yet,  when  this  is  not  done,  it  is  not 
improper  to  state  the  reason  for  the  failure.  The  sufficiency  of  the 
reason  is  to  be  weighed  by  the  jury. 
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IV.  Dr.  Pedrick  having  testified  that  there  was  nothing  in  the 
appearance  of  the  cavity  of  the  skull,  and  in  the  external  appear- 
ance on  the  side  of  the  neck  of  the  deceased,  absolutely  forbidding 
the  idea  that  he  might  have  died  from  apoplexy  except  the  ecchy- 
mosed  appearance  on  the  surface  of  the  neck,  and  that  he  did  not 
see  how  apoplexy  could  have  produced  that,  was  asked  the  following 
question  by  the  defence  :  "  Would  it  not  have  had  that  appearance 
if  a  man  had  had  an  attack  of  apoplexy,  and  had  fallen  on  that  side 
of  his  head  and  neck  ?  "  This  was  rejected,  upon  the  ground  that 
it  was  based  upon  a  hypothesis  shown  by  the  evidence  not  to  exist. 

It  is  claimea  by  appellant,  that  in  criminal  cases  the  prosecution 
must  adduce  such  evidence  as  vrill  exclude  every  other  hypothesis 
but  that  of  the  guilt  of  the  accused  ;  citing  Greenleaf  on  Evidence, 
§  13  a.  If  this,  without  qualification,  were  to  be  admitted  to  be  the 
rule,  which  we  doubt,  yet  the  hypothesis  must  arise  outof  the  evi- 
dence adduced,  and  not  out  of  |acts  which,  by  possibility,  may  exist, 
and  of  which  there  is  no  proof. 

V.  The  witness  Pedrick,  testifying  with  reference  to  the  dark 
spot  on  the  neck,  stated  that  he  did  not  suppose  that  any  one  could 
tell  whether  the  injury  that  occasioned  it  had  been  inflicted  before 
or  after  death ;  that  it  might  have  been  done  a  minute  before,  or  a 
minute  after,  or  a  few  minutes  after. 

He  was  then  asked  "  if  the  books  lay  down  the  extent  of  the 
time  within  which  this  external  force  may  be  applied,  and  produce 
these  spots."     This  question  was  excluded  by  the  court. 

The  witness  was  subjected  to  a  rigid,  searching,  and  minute  cross- 
examination,  occupying  thirty  pages  oif  the  printed  record.     While 
the  greatest  latitude  should  be  allowed  in  cross-examination,  so  long 
as  it  tends  to  the  eliciting  of  truth,  and  the  furnishing  of  the  jury 
with  data  upon  which  to  base  an  intelligent  finding,  yet  it  must  rest 
somewhat  in  the  sound  discretion  of  the  trial  court.     And  when 
there  seems  to  have  been  no  abuse  of  discretion,  and  no  substantial 
prejudice  has  resulted,  this  court  will  not  interfere.     It  is  claimed 
that  this  witness  had  based  his  opinions  upon  the  statements  of  the 
books,  and  that  this  question  was  proper  in  order  to  a  subsequent 
introduction  of  the  books,  to  show  that  the  witness  did  not  know 
what  the  books  taught.     But  the  books  could  have  been  introduced, 
for  that  purpose,  just  as  well  without  asking  this  question.    While, 
therefore,  the  court  might  with  propriety  have  admitted  the  ques- 
tion, there  was  no  error  in  rejecting  it. 

VI.  The  defendant  relied  upon  insanity  as  a  defence.    James 
Porter,  the  brother  of  defendant,  was  introduced,  and  testified   to 
various  declarations  of  the  deceased,  and  of  defendant's  mother 
who  was  also  dead,  touching  the  mental  condition  of  the  defendant. 
The  defence  then  asked  the  following  question :  "  You  may  noijv^ 
state  anything  that  you  may  have  ever  heard  any  other  memoers  of 
the  family  say  in  relation  to  Henry's  mental  condition  ?  "     Tlie 
question  being  objected  to,  the  defendant's  attorney,  in  response    to 
a  question  by  the  court,  stated  that  the  other  members  of  the  family 
were  all  living,  and  residing  in  Madison  County,  except  a  sister  xv^ho 
lived  ill  Indiana.     Thereupon  the  court  excluded  the  question.      W"e 
are  aware  of  no  rule  of  law  rendering  the  question  proper. 
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The  declarations  are  connected  with  no  act  of  which  they  consti- 
tute part  of  the  res  gestce.  The  declarants  are  living  and  competent 
witnesses. 

The  question  in  issue  is  not  one  of  pedigree,  and  if  governed  by  the 
same  rides  governing  questions  of  pedigree,  the  declarations  of  per- 
sons living  are  inadmissible.     1  Greenl.  on  Ev.  §  103. 

VII.  Certain  witnesses,  having  testified  as  to  the  mental  condi- 
tion of  defendant,  were  permitted,  against  his  objection,  to  answer 
the  following  question :  "  I  will  ask  you  whether,  in  your  opinion, 
Henry,  the  defendant,  has  not  sense  enough  to  know  right  from 
wrong."  The  witnesses  were  not  experts,  but  had  detailed  fully  the 
facts  upon  which  their  opinions  were  based,  and  had  stated,  in  an- 
swer to  a  question  by  the  defence  as  to  the  mental  condition  of  de- 
fendant, "  that  he  never  was  just  right."  Having  given  an  opinion 
as  to  defendant's  lack  of  mental  power,  it  was  proper,  it  seems  to  us, 
to  ascertain  from  them  upon  cross-examination,  the  degree  of  imbe- 
cility. It  is  objected,  however,  that  the  ability  to  distinguish  right 
from  vnrong  does  not  furnish  the  proper  test  of  criminal  responsibil- 
ity. This  may  or  may  not  be  true.  If  the  insanity  consist  in  a 
want  of  intellectual  power,  this  rule  furnishes  the  test.  If  the  in- 
sanity consist  in  an  incontrollable  impulse,  overcoming  the  will,  and 
impelling  one  to  do  an  act  known  to  be  wrong,  it  may  not  furnish 
the  proper  test.  The  testimony,  however,  is  proper,  inasmuch  as  it 
famishes  a  rule  which  may  apply  to  the  case. 

In  reexamination,  one  of  these  witnesses  was  asked  to  state 
whether  he  had  ever  seen  the  defendant  angry,  and  what  was  his 
appearance  then?  This  was  rejected.  With  respect  to  this  it  is 
sufficient  to  say,  that  the  same  witness  upon  direct  examination 
st£^^,  that  he  had  seen  defendant  angry,  and  detailed  his  appear- 
ance. There  was  no  error  in  refusing  to  hear  the  testimony  re- 
peated. 

Vni.  The  testimony  disclosed  the  following  facts :  At  the  time 
of  the  alleged  homicide,  Calvin  Hunt  was  approaching  deceased's 
house,  and  when  he  reached  the  top  of  a  hiU,  about  one  hundred 
yards  from  the  house,  he  heard  a  fuss  there,  and  the  deceased  telling 
some  one  to  go  out  of  the  house  and  stay  out,  and  not  come  ip  any 
more.  When  witness  came  within  thirty  or  forty  yards  of  the  house, 
he  saw  the  defendant  come  to  the  back  door,  with  a  chair  drawn  up 
in  his  hands,  and  heard  him  say,  ^^  Oh,  come  on ! "  Just  then  Lydia 
Porter  came  up  and  said,  "  What  is  all  this  fuss  about  here  ?  "  De- 
fendant said,  "  The  old  man  is  trying  to  drive  me  oflE  of  the  place." 
The  defendant  stepped  around  the  west  end  of  the  house,  and  Lydia 
went  in.  Hunt,  all  this  time  approaching  the  house,  went  in  and 
found  the  deceased  sitting  before  the  fire,  with  his  hands  across  his 
knees.  He  jumped  out  of  his  chair  and  said,  "Now,,  we'll  see 
whether  I  am  to  be  knocked  down  with  a  chair  in  my  own  house." 
He  stepped  to  the  back  part  of  the  room,  sat  down  in  a  chair  by  the 
foot  of  the  bed,  and  said,  "  I  am  hurt ;  I  am  bad  hurt ;  yes,  near 
about  killed."  He  then  said,  "  Lord,  have  mercy  on  me ;  I  am 
dying."  He  sprang  from  the  chair,  and  reeled  and  staggered  to- 
ward the  door.     Lydia  caught  him  by  the  arm.     He  again  sat  down 
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in  the  cbair,  threw  up  his  arms,  threw  his  head  back  on  the  bed,  and 
died.  Defendant  assigns  as  error  the  declaration  of  the  deceased, 
"  Now  we'll  see  whether  I  am  to  be  knocked  down  with  a  chair  in 
my  own  house."  This  testimony  occupies  a  position  so  near  the 
line  dividing  the  competent  from  the  incompetent,  that  the  questicm 
of  its  admissibility  is  not  altogether  free  from  difficulty ;  yet,  we 
believe  it  was  properly  allowed. 

Surrounding  circumstances,  constituting  parts  of  the  res  geHce^ 
may  always  be  shown  to  the  jury  along  with  the  principal  fact ;  and 
their  admissibility  is  determined  by  the  judge  abcording  to  the  de- 
gree of  their  relation  to  tliat  fact,  and  m  the  exercise  of  a  sound 
discretion ;  it  being  extremely  difficult,  if  not  impossible,  to  bring 
this  class  of  cases  within  the  limits  of  a  more  particular  description. 
The  principal  points  of  attention  are,  whether  the  circumstances  and 
declarations  offered  in  proof  were  contemporaneous  with  the  main 
fact  under  consideration,  and  whether  they  were  so  connected  with 
it  as  to  illustrate  its  character."  1  Greenl.  on  Ev.  §  108,  and  cases 
cited.  The  defendant  had  just  passed  from  the  house  with  a  chair 
in  his  hand,  challenging  deceased  to  come  on  as  Lydia  Porter  and 
witness  entered  the  house.  The  affray,  of  whatever  nature,  had  just 
transpired.  Upon  the  instant  of  the  witness  entering,  the  deceased 
'jumped  from  his  chair,  and  made  the  declaration  objected  to.  The 
declaration  itself  is  in  no  sense  a  history  of  the  past  occurrence.  It 
is  the  natural  and  spontaneous  expression  of  a  feelinir  of  security, 
DOW  that  a  neighbor  ha«  arrived  from  whom  he  expe<l>  protection. 
That  he  leaped  from  his  chair  as  the  witness  entered,  is  clearly  ad- 
missible as  an  act,  constituting  part  of  the  entire  transaction.  His 
declaration  at  the  time,  "  Now  we'll  see  whether  I  am  to  be  knocked 
down  with  a  chair  in  my  own  house,"  is  also  an  act,  a  verbal  act, 
expressive  o|  his  hopes  and  feelings. 

IX.  Thirty-nine  instructions  were  asked  by  the  defendant,  all  of 
which  were  refused.  The  court,  upon  its  own  motion,  gave  thirty- 
three,  only  eighteen  of  which  appear  in  the  record.  Many  of  the 
instructions  asked  by  the  defendant  are  substantially  embraced  in 
those  given  by  the  court.  To  consider  each  one  separately  would 
occupy  a  space  entirely  disproportioned  to  the  advantages  which 
would  result.  The  charge  of  the  court  in  its  main  feati^es  is  cor- 
rect. 

We  notice  specially  instruction  twenty-four,  which  is  as  follows  z 
"  If  you  find  from  the  evidence  that  defendant  killed  or  caused  the 
death  of  the  said  John  Porter,  and  if  you  further  find  that  he  waa 
acting  in  self-defence  in  so  doing,  it  will  be  your  duty  to  acquit 
him  ;  or  if  you  find  that  John  Porter  attacked  the  defendant,  and 
that  the  defendant  only  used  such  force  as  was  necessary  to  repel 
ihe  assault,  he  would  not  be  guilty  as  charged,  even  if  death  did  re- 
sult therefrom.     If,  however,  you  find  that  the  defendant  inflicted 
the  blow  upon  the  deceased  that  caus^  his  death,  then  the  burden 
of  proof  is  upon  the  defendant  to  show  that  he  did  it  in  self-de- 
fence." 

This  instruction  is  clearly  erroneous.     Proof  is  Ae  result  of  evi- 
dence.    No  fact  can  legally  be  said  to  be  proved,  unless  it  is  est&l>« 
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lished  by  at  least  a  preponderance  of  evidence.  The  party  upon 
whom  rests  the  1:>urden  of  proof,  must  establish  the  fact  respecting 
which  the  burden  is  cast  upon  him,  by  at  least  a  preponderance  of 
evidence. 

Whether  or  not  a  homicide  is  committed  in  self-defence  depends 
opon  the  circumstances  under  which  the  act  was  done.  And  these 
cucumstances,  whether  introduced  by  the  State  in  making  out  the 
case  in  chief,  or  by  the  defendant  in  supp(»-t  of  his  defence,  consti-* 
tute  part  of  the  res  gesUe.  If  they  do  not,  they  are  not  admissible 
in  evidence.  And  however  the  circumstances  are  introduced,  the 
role  of  law  is,  that  the  jury,  after  weighing  them  all,  must  be  satis- 
fied of  the  defendant's  guilt  beyond  a  reasonable  doubt,  or  they 
must  acquit.  Under  the  rule  laid  down,  the  defendant  must  es- 
tablish, by  a  preponderance  of  evidence,  that  he  acted  in  self-de- 
fence, or  the  jury  would  be  required  to  fijid  him  guilty ;  whereas  he 
is  entitled  to  an  acquittal  if  he  shows,  by  the  facts  attending  the 
commission  of  the  offence,  proved  either  by  himself  or  the  State, 
that  there  is  reasonable  douot  that  his  act  was  wilful.  The  rule  is 
different  when  the  matter  of  defence  is  wholly  disconnected  from 
the. body  of  the  offence.  Tweedy  v.  The  State^  5  Iowa,  484,  and 
eases  cited ;  The  State  v.  Morphy,  33  lb.  270  ;  The  State  v.  Felter, 
82  lb.  49. 

There  was  no  eye-witness  of  the  homidde  in  question.  The  de- 
fendant was  seen  coming  from  deceased's  house,  brandishing  a  chair, 
and  was  heapd  calling  upon  deceased  to  come  on.  The  deceased 
was  heard  telling  him  to  go  out  of  the  house  and  stay  out.  De- 
fendant said  :  ''  The  old  man  is  trying  to  drive  me  off  of  the  place." 
Immediately  thereafter  the  deceased  was  found  sitting  by  the  fire* 
place  apparently  very  angry.  Other  circumstances  were  introduced 
slewing  the  violent  temper  of  the  deceased,  and  previous  difficulties 
between  him  and  the  defendant.  It  was  due  the  defendant  that  the 
cause  should  be  submitted  to  the  jury  with  proper  instructions  as  to 
every  reasonable  phase  of  the  case.  For  the  error  in  the  instruction 
above  nsuned  the  cause  is  reversed,  and  remanded  for  a  new  trial. 

Reversed. 


Statb  v.  Emiune  Shxjford. 

(69  North  CaroUna,  486.     Supreme  Court,  1878.) 
Murder,  —  Nan-admUiihllity  of  Evidence  of  Distinct  Offence. 

On  the  trial  of  the  mother  for  the  murder  of  her  infant  chfld,  it  is  error  \n.  the  court 
below  to  permit  a  witness  to  relate  a  statement  made  by  the  mother  of  the  prisoner 
and  in  her  presence,  that  the  prisoner  "  had  a  child  this  way  before,  and  put  it  away/' 
to  which  the  prisoner  made  no  reply,  and  the  reception  of  such  evidence  entitles  the 
prisoner  to  a  new  trial 

Einklence  of  a  distinct,  subBtantiye  offence  cannot  be  admitted  in  support  of  another 
offence. 

Ikdictmbnt  for  murder,  tried  at  Spring  Term,  1878,  of  Catawba 
Superior  Court,  before  his  honor,  Mitghell,  J* 

The  prisoner,  a  colored  woman,  with  one  Geo.  Haynes  (the  latter 
not  arrested),  was  indicted  for  killing  a  new-born  infant,  her  child. 
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On  Tuesday  of  the  term,  the  prisoner  was  arraigned  and  pleaded 
"  not  guilty,"  and  a  special  venire  of  seventy-five  jurors  ordered  to 
be  summoned  to  appear  on  the  coming  Thursday.  On  Wednesday, 
the  Solicitor  for  the  State  sent  a  new  bill  to  the  grand  jury  against 
the  same  parties  for  the  same  oflEence,  which  being  found  "  a  true 
biU,"  the  prisoner  on  that  day  was  again  arraigned  and  pleaded 
"  not  guilty  "  to  the  second  indictment,  and  on  which  the  trial  pro- 
ceeded, ana  a  special  venire  of  seventy-five  jurors  again  ordered.  No 
nol  pros,  or  any  other  order  was  made  in  the  first  case. 

On  Thursday  morning  when  the  case  was  called,  the  prisoner's 
counsel  asked  leave  to  withdraw  the  plea  of  "  not  guilty,"  to  enable 
the  prisoner  to  plead  in  abatement  the  pendency  of  the  first  indict- 
ment and  the  arraignment  thereon.  The  motion  was  refused,  and 
the  prisoner  excepted. 

Prisoner's  counsel  then  moved  to  be  allowed  to  enter  the  plea  in 
abatement  in  addition  to  the  plea  of  "  not  guilty."  Motion  refused, 
and  exception  by  the  prisoner. 

On  the  trial  and  during  the  calling  of  the  original  panel,  one  Eng- 
land,  a  juror  belonging  thereto,  was  directed  by  the  Solicitor  to 
stand  aside,  without  being  challenged  for  cause.  No  jury  was  ob- 
tained from  the  original  panel,  and  the  State,  without  recalling  and 
tendering  England,  proceeded  to  call  the  special  venire  summoned 
on  Tuesday.  No  other  venire  had  been  summoned  by  the  sheriff 
under  the  order  of  Wednesday. 

Prisoner's  counsel  then  challenged  the  array  of  the  special  venire^ 
and  called  attention  to  the  order  and  date  of  its  execution,  and  also 
to  the  order  made  on  Wednesday.  This  challenge  was  not  allowed, 
and  the  prisoner  excepted. 

A  juror  from  the  special  venire  was  called,  and  tendered  by  the 
State.  After  juror  was  sworn,  prisoner's  coimsel  asked  him  "  If  he 
had  formed  the  opinion  that  the  prisoner  at  the  bar  was  guilty,'' 
without  first  asking  if  he  had  formed  and  expressed  an  opinion. 
The  State  objected.  Objection  sustained,  and  the  defendiuit  ex- 
cepted. Another  juror  was  called  and  tendered.  Prisoner's  coun- 
sel proposed  to  swear  and  examine  him  as  to  his  "  unindifferency,'* 
before  challenging  him  for  cause,  and  that  after  the  juror  had  an- 
swered, he  might  then  have  the  right  to  challenge.  State  objected, 
and  the  court  sustained  the  objection.     Prisoner  excepted. 

Prisoner's  counsel  proposed  to  ask  another  juror  whether  he  had 
paid  his  taxes  for  this  year  or  the  previous  year.     Question  ruled 
out,  and  prisoner  again  excepted.     The  jury  empanelled,  the  State 
called  Betsey  Seltzer,  a  colored  midwife,  who  testified  that  she  knew^ 
the  prisoner,  who,  in  September  last,  lived  in  a  negro  village  near 
Newton,  at  which  time  her  person  was  very  large,  and  as  she,  the 
\vitness,  believed   pregnant ;  that  she  was  called  to  see  prisoner, 
Wednesday,  4th  of  September,  1872 ;  that  she  found  her  in  a  fee- 
ble, prostrate  condition,  lying  on  a  pallet  on  the  floor  of  the  roonx 
in  which  the  prisoner  and  her  mother  lived  ;  that  she  examined  her 
person  and  found  that  she  had  been  delivered  of  a  child,  which,  ^wit- 
ness  thinks  was  bom  on  Tuesday  night. 

There  was  no  child  there,  and  prisoner  denied  having  been  de- 
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livered  of  a  child.  Witness  called  again  on  Thursday  evening,  and 
found  the  prisoner  quite  feeble.  Prisoner  asked  witness  "  if  any 
white  folks  had  come  to  her  about  the  matter."  She  was  told 
"  no,"  but  that  witness  expected  them,  and  if  anything  was  there, 
they  would  find  it.  Prisoner  still  denied  the  birth  of  the  child. 
After  dark,  witness  with  prisoner's  mother  went  to  a  church  near 
by,  leaving  prisoner  in  tne  house  alone,  but  before  going,  made 
arrangements  with  Adam  Hoyle,  Scott  Hunter,  and  Peter  Byors, 
colored  men,  to  watch  the  prisoner's  movements  and  see  if  they 
could  find  the  child.  On  her  cross-examination,  the  witness  stated 
that  she  saw  no  child  on  Wednesday  or  Thursday,  though  she 
understood  numbers  of  persons  searched  for  it.  Witness  further 
stated  that  the  prisoner's  box  or  chest  contained  a  quantity  of  baby 
clothing,  as  generally  prepared  by  pregnant  women. 

Witness  further  testified  that  about  the  time  preaching  closed, 
she  learned  that  the  child  had  been  found  near  the  house,  and  she 
went  down  there  ;  there  was  a  crowd  assembled  and  much  talk  and 
commotion  ;  she  could  not  remember  much  that  was  said  ;  witness 
saw  the  child  lying  on  its  face  near  the  house  on  the  ground ;  it 
was  a  black  child,  fully  developed,  and  had  one  leg  cut  off  just 
above  the  ankle ;  witness  did  not  handle  it ;  it  smelled  offensively  ; 
witness  knew  Greorge  Haynes,  the  prisoner  indicted ;  he  was  a  black 
man,  married,  and  fived  about  Newton  for  over  a  year,  and  for  some 
time  previous  to  September,  in  a  house  near  where  the  prisoner 
lived ;  witness  had  not  seen  him  for  some  time  ;  that  he  suddenly 
disappeared  after  the  child  was  found,  and  she  had  not  seen  him 
since. 

Dr.  Campbell  examined  the  child  on  Friday  for  the  coroner's 
jury.  It  was  a  fully  developed  black  child,  with  its  forehead  and 
face  mashed  in  as  from  a  blow  by  a  blunt  instrument ;  skull  was 
broken,  much  contusion,  but  skin  not  cut ;  one  of  its  legs  was  off 
just  above  the  ankle ;  it  seemed  to  have  been  cut  one  third  round 
with  a  knife,  then  the  bone  broken  and  the  part  torn  off  ;  that  the 
lungs  were  inflated  fully,  swam  in  water,  and  gave  every  indica- 
tion that  the  child  was  bom  alive.  Witness  further  described  the 
appearance  of  the  child,  giving  it  as  his  opinion  that  it  was  killed. 
Adam  Hoyle  watched  prisoner's  house  on  Thursday  night.  Soon 
after  witness  and  others  had  taken  their  position,  they  saw  prisoner 
coming  up  to  the  house  from  a  westerly  course,  about  30  or  40  feet 
from  the  door ;  she  was  in  a  stooping  posture,  and  entered  the  door 
on  the  west  side ;  witness,  with  Scott  Hunter,  went  up  to  the  chim- 
ney, which  was  low  and  unfinished,  and  peeped  into  the  house,  and 
saw  prisoner  take  off  a  black  skirt  and  place  it  on  the  bed ;  they 
made  a  noise  and  prisoner  blew  out  the  light;  witness  and  those 
that  were  with  him,  about  this  time,  smelt  something  very  offensive, 
which  proved  to  be  the  child,  and  sent  for  Betsy  Seltzer ;  she,  with 
others,  came  and  searched  the  house  but  found  nothing ;  prisoner 
left  the  house  at  this  time,  when  witness  heard  some  one  calling  for 
a  light,  and  when  he  got  there  he  saw  the  child  on  the  ground  with 
its  face  to  the  earth  ;  prisoner  saw  it  and  exclaimed,  "  Lord-y,  what 
IB  ibskt ! "     She  afterwards  acknowledged  that  it  was  her  child,  but 
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said  it  was  bom  dead ;  there  was  a  number  of  negro  men  and 
women  there,  and  much  talking  and  confusion  ;  after  the  crowd  had 
partly  dispersed,  witness  and  others  nailed  up  one  of  the  doors  of 
prisoner's  house,  so  she  could  not  get  out,  and  then  they  sat  down 
at  the  front  door  and  in  the  house,  and  there  remained  all  night  to 
watch  the  prisoner ;  that  during  the  night,  when  a^ed  about  it, 
prisoner  said  the  child  was  hers,  but  was  bom  dead.  Counsel  for 
the  prisoner  objected  to  the  introduction  of  prisoner's  declaration 
imder  the  circumstances.  Objection  overruled,  and  prisoner  ex- 
cepted. Witness  also  testified  that  he  knew  George  Haynes,  and 
that  he  suddenly  left  soon  after  the  child  was  found. 

Lorenzo  Bost  testified  to  the  finding,  &c.,  corroborating  the  other 
witness  as  to  the  facts  above  set  out  in  his  evidence  ;  witness  further 
stated,  after  objection  by  prisoner,  that  the  prisoner's  mother,  in 
the  presence  of  the  prisoner  and  others,  said  that  night  that  ^^  she 
(the  prisoner)  had  a  child  this  way  before,  and  put  it  away,"  and 
ihe  prisoner  made  no  reply.  The  court  admitted  the  evidence,  and 
prisoner  excepted.  This  declaration  of  the  mother  was  deposed  to 
by  other  witnesses,  and  objected  to  by  prisoner. 

Other  witnesses  for  the  State  were  examined,  but  testified  to  no 
other  material  facts. 

His  honor  was  asked  by  the  prisoner's  counsel  to  charge  the 
jury:  — 

1.  If  the  child  was  killed  while  the  prisoner  was  not  present,  the 
jury  must  acquit. 

2.  If  there  is  any  reasonable  way  to  account  for  the  death  of  the 
child,  except  that  charged  in  the  biU  of  indictment,  the  prisoner  was 
entitled  to  the  doubt. 

3.  If  the  child  came  to  its  death  from  the  combined  effects  of  the 
wound  on  the  leg  and  the  woimd  on  the  head,  the  jury  most  acquit. 

4.  That  the  evidence  being  circumstantial,  it  must  produce  an 
effect  and  conviction  as  clear  and  strong  as  one  credible  and  respect-    ' 
able  witness,  to  sustain  a  verdict  of  guilty. 

5.  That  the  means  and  manner  whereby  the  deadi  of  the  child 
took  place  being  known,  charged,  and  proven  by  the  State,  that  the 
jury  could  not  convict  on  the  last  count. 

The  court  instructed  the  jury,  in  einswer  to  the  foregoing  prop- 
ositions :  — 

1.  To  acquit  the  prisoner  if  she  were  not  present  when  the  child. 
was  killed. 

2.  That  if  there  was  any  reasonable  way,  consistent  with  the  evi- 
dence in  the  case,  to  accoimt  for  the  death  of  the  child,  the  prisoner 
was  entitled  to  the  benefit  of  the  doubt  in  her  favor. 

3.  The  third  prayer  for  instruction  the  court  declined  to  give. 

4.  The  court  charged  as  requested. 

The  jury  found  a  verdict  of  guilty.  Prisoner  moved  for  a  ne^w 
trial,  on  the  ground  of  the  exceptions  taken  and  noted  as  to  the  in- 
troduction of  evidence ;  and  also,  because  the  State  proceeded  with 
the  special  venire  before  recalling  and  tendering  England,  one  of  the 
original  panel,  whom  the  solicitor  had  stood  aside  ;  and  becauae  hii^ 
honor  did  not  state  the  evidence  of  Dr.  Campbell  to  the  jury,  luid 
because  his  honor's  charge  was  calculated  to  mislead  the  jury« 
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Prisoner  also  mored  in  arrest  of  judgment,  because  the  child  was 
not  described  with  sufficient  cert^nty  in  the  indictment. 

Motion  in  arrest  of  judgment  refused.  Motion  for  a  new  trial 
also  refused.     Judgment  of  death,  and  appeal  by  the  prisoner. 

Schencky  for  appellant. 

Attorney  General  Hargrove^  for  the  State. 

Settle,  J.  The  prisoner  being  on  trial  for  the  murder  of  her 
child,  recently  born,  the  court  permitted  three  witnesses  to  state  to 
the  jury,  that  the  mother  of  the  prisoner  said  in  her  presence,  just 
after  the  dead  body  was  found,  and  while  the  prisoner  was  undei 
arrest,  that  ^^  she  hsul  a  child  this  way  before,  and  put  it  away,"  and 
that  the  prisoner  made  no  reply,  and  it  was  argued  from  her  silence 
that  she  had  confessed  the  charge  of  putting  away  the  first  child. 

Of  course  the  purpose  of  this  evidence  was  to  induce  the  jury  to 
conclude  that  if  the  prisoner  had  put  away  one  child,  she  would 
murder  another.  It  might  be  suggested  that  concealing  the  birth  of 
a  child  bom  dead,  is  a  very  different  offence  from  the  killing  of  one 
bom  alive. 

But  evidence  of  matters  not  allied  is  only  admissible  when  it 
tends  to  prove  or  disprove  the  fact  in  issue.  The  fact  in  issue  here 
was  the  guilt  or  innocence  of  the  prisoner  on  the  charge  of  killing 
the  child,  and  evidence  tending  to  prove  that  she  was  guilty  of  the 
murder  of  the  first  child  was  wholly  irrelevant,  but  well  calculated 
to  prejudice  and  mislead  a  jury. 

^^  Evidence  of  a  distinct  substantive  offence  cannot  be  admitted  in 
support  of  another  offence.  So,  proof  of  a  distinct  murder,  com- 
mitted by  the  defendant  at  a  different  time,  or  of  some  other  felony 
or  transaction  committed  upon  or  against  a  different  person,  and  at 
a  different  time,  in  which  the  defendant  participated,  cannot  be  ad- 
mitted until  proof  has  been  given,  establishing,  or  tending  to  estab- 
lish, the  offence  with  which  he  is  charged,  and  showing  some  con- 
nection between  the  different  transactions  ;  or  such  facts  and  cir- 
cumstances as  will  warrant  a  presumption  that  the  latter  grew  out 
of,  and  was  to  some  extent  induced  by  some  circumstances  connected 
with  the  former."    Wharton  Am.  Crim.  Law,  647. 

Admitting,  for  the  sake  of  argument,  that  the  prisoner  did  put 
away  her  child,  there  is  no  connection  between  that  crime  and  the 
murder  of  her  second  child.  The  acts  did  not  form  one  transaction, 
nor  did  the  latter  in  any  manner  grow  out  of  the  first. 

It  is  true  that  in  jDurm  v.  ^ate  (2  Pike,  229),  it  was  held 
that  where  a  prisoner  was  indicted  as  an  accessory  before  the  fact, 
to  the  crime  of  killing  a  person  who  had  been  actively  engaged  in 
ascertaining  the  perpetrators  of  a  former  murder,  evidence  of  the 
^uilt  of  the  accused  as  to  the  former  murder  was  held  admissible, 
K>r  the  purpose  of  showing  motive  as  to  the  second  murder. 

Bat  there,  it  will  be  observed,  that  it  became  necessary  to  show 
guilty  knowledge  and  malicious  intent  growing  out  of  the  first 
trsLosaction ;  and  it  is  admitted  that  such  cases  form  exceptions  to 
the  rule  already  stated.  In  Holme%ley  v.  Hogue  (2  Jones,  391),  the 
court,  in  holding  that  it  was  not  competent  for  a  creditor,  in  order 
to  establish  the  fraud  in  question,  to  show  that  the  debtor  had  made 


252  CRIMINAL  LAW  REPORTS. 

a  fraudulent  transfer  of  other  property  to  another  person,  say, 
"Whether  the  plaintiff  had  defrauded  the  vendee  in  the  sale  of 
the  land,  had  no  more  bearing  upon  the  issue  before  the  jury,  than 
to  prove  that  in  the  sale  of  the  horse  to  another  person  he  had  com- 
mitted a  fraud,  or  to  prove  that  he  was  m  the  habit  of  committing 
fraud.  That  A  has  made  an  usurious  contract  with  B,  is  no  proof 
that  his  contract  with  C  is  usurious.  Such  evidence  is  irrelevant 
and  mischievous,  having  a  direct  tendency  to  mislead  the  jury." 

As  the  prisoner  is  clearly  entitled  to  a  venire  de  novo  for  the  ad- 
mission of  this  evidence,  we  will  not  further  notice  the  many  excep- 
tions taken  by  the  defendant's  counsel,  who  argued  the  case  with 
£eal  and  ability  in  this  court. 

Perhaps,  however,  it  is  proper  to  notice  the  fact  that  his  honor 
in  charging  the  jury,  after  calling  their  attention  to  the  witnesses, 
who  testified  to  the  pregnancy  of  the  prisoner,  the  finding  of  the 
body  of  the  child  in  her  possession,  and  its  remaining  in  an  un- 
changed condition  untU  the  coroner  and  physician  arrived,  added 
the  words  *'  the  prisoner  in  the  mean  time  detained,  on  the  admis- 
sion that  the  child  was  bom  alive." 

What  his  honor  construed  into  an  admission  that  the  chUd  was 
bom  alive,  must  have  been  the  prisoner's  silence,  when  her  mother 
said  in  her  presence  that  she  nad  a  child  in  this  way  before,  and 
put  it  away,  for  the  prisoner  repeatedly  declared  that  the  child  was 
bom  dead/^d  she  at  no  time  admitte<i  otherwise,  unless  her  sUence. 
when  charged  with  another  crime,  be  construed  into  such  an  ad- 
mission. 

At  all  events  it  is  readily  perceived  how  such  a  remark  from  his 
honor  could  have  imjustly  prejudiced  the  case  of  the  prisoner. 

Per  CurlAlM.  Venire  de  novo. 


The  People  v.  William.  Knapp. 

(26  Michigan,  112.    Supreme  Court,  1872.) 

Jlilurder.  —  Effect  of  Verdict  of  guiUy  of  Manslattghter.  —  Combination  to 

commit  Offence.  —  Dying  DeclarcUions. 

A  yerdict  of  manslaughter  upon  an  indictment  for  murder  is  an  acquittal  of  the  higher 
crime,  and  renders  all  further  inquiry  in  regard  to  it  incompetent. 

A  ruling  upon  a  Question  which  becomes  unimportant  by  reason  of  an  acquittal  of  the 
only  crime  to  wnich  it  related  will  not  be  reyiewed  on  error. 

Where  parties  combine  to  commit  an  oiTence,  and  a  homicide  is  committed  by  a  part  of 
them  m  an  attempt  to  escape,  one  who  did  not  consent,  and  was  not  ])riyy  in  fact  to 
the  homicide,  cannot  be  held  responsible  by  reason  of  the  original  combination. 

There  can  be  no  responsibility  against  one  who  is  not  himself  engaged  in  the  act  of  his 
associates,  unless  it  is  within  the  scope  of  the  combination  to  which  he  was  a  party, 
and  thus  authorized  as  his  joint  act. 

It  is  admissible,  in  case  of  an  offence  which  was  the  termination  of  a  continuous  transaG- 
tion,  to  show  the  entire  train  of  connected  facts. 

It  is  also  proper  to  admit  proof  of  all  the  facts  and  circumstances  attendant  upon  Utio 
making  of  dying  declarations,  to  show  more  fully  what  credit  should  be  giyen  to  theoi  ; 
and  such  dying  declarations  may  properly  be  receiyed  to  explain  all  the  circumatances 
of  the  crime  which  led  to  the  death  of  the  declarant ;  they  may  coyer  such  facts  in  i 
Lation  thereto  as  the  dying  person  could  haye  testified  to  as  a  witness.  Httrd 
People  (25  Mich.  405),  approyed. 


THE   PEOPLE  V.  KNAPP.  253 

Snspinioos  drcnmstaiices  and  practices  connected  with  the  taking  of  dying  declarations 

will  not  exclude  them,  bat  g^  to  their  credibility. 
A  priiioner  has  the  same  right  as  the  prosecution  to  rely  upon  the  dying  declarations  of 

tne  person  he  is  chai^d  with  killing. 
Where  in  a  criminal  case  there  has  been  no  judgment,  a  writ  of  error  is  unnecessary  to 

bring  the  rulings  to  this  court  for  review ;  the  case  should  come  upon  the  exceptions, 

under  the  statute. 

Ebbob  to  Livingston  Circuit. 

IhrngJu  May^  Attorney  General,  for  the  People. 

O.  Hawkins^  for  the  respondent. 

Campbell,  J.  Knapp  was  tried  separately  on  an  information 
charging  him  and  others  with  the  murder  of  Cloetha  Perkins,  and 
was  convicted  of  manslaughter.  The  death  of  the  deceased  was 
caused  by  a  broken  leg,  the  result  of  accident,  or  else  of  her  being 
thrown,  or  pushed,  from  a  window  by  some  one  or  more  persons. 
The  verdict  of  the  jury  can  only  rest  upon  the  finding  that  she  was 
thrown,  or  in  some  way  ejected  from  the  wmdow,  and  that  defend- 
ant was  responsible.  But  as  there  was  no  testimony  which  would 
justify  the  conclusion  that  the  defendant  himself  did  this  act,  he 
must  have  been  convicted  on  the  ground  that  he  was  responsible  for 
Uie  conduct  of  those  who  did.  And  the  principal  questions  in  the 
cause  bear  upon  this  theory  as  allowed  to  go  to  the  jury. 

The  evidence  for  the  prosecution  tended  to  show  that  the  de- 
ceased was,  before  the  accident,  in  the  upper  story  of  a  building  be- 
longing to  defendant,  and  used  as  a  paint  shop,  m  Howell,  in  com- 
pany with  him  and  several  other  young  men,  and  that  they  had 
sexual  intercourse  with  her ;  and  this  was  claimed  by  the  prosecu- 
tion to  have  been  forcible,  and  against  her  will,  and  that  she  had 
been  forcibly  taken  there  for  that  purpose,  and  that  the  whole  trans- 
action was  essentially  one  combined  grievance.  On  the  part  of  the 
defence,  it  was  claimed  that  her  death  was  not  the  result  of  any 
common  purpose  or  offence,  and  was  either  accidental,  or  caused  by 
some  act  in  which  Knapp  had  no  part. 

The  verdict  of  the  jury  amounts  in  law  to  an  acquittal  of  any 
more  serious  charge  than  manslaughter,  and  therefore  is  a  denial  of 
the  charge  that  her  death  was  the  result  of  any  other  felony.  This 
disposesTf  some  otherwise  serious  questions,  a^d  reduces  tL  num- 
ber  of  exceptions  which  would  have  required  attention  had  there 
been  a  verdict  of  murder. 

A  plea  in  abatement  was  interposed  to  the  second  count  of  the 
ii^ormation  -which  differs  from  tlie  rest  only  in  charging  the  hom- 
icide  to  have  been  done  in  connection  with  rape  —  which,  if  found 
at  all,  would  have  made  it  murder.  The  ground  of  the  plea  was, 
that  there  had  been  no  examination  on  that  charge.  The  court 
overruled  this  plea.  But  as  the  jury  did  not  find  Knapp  guilty  ot 
this  offence,  nor  of  any  act  not  charged  in  the  other  counts,  to 
which  no  objection  was  interposed,  the  ruling  became  immaterial, 
and  need  not  be  discussed. 

The  defendant  having  been  convicted  of  an  offence  which,  under 
the  verdict,  could  only  be  attributed  to  his  complicitv  with  others 
srho  actually  did  the  act  which  led  to  the  death  of  Miss  Perkins,  it 
becomes  necessary  to  consider  on  what  basis  anv  such  verdict  rests, 
in  order  to  determine  the  exact  legal  position  of  the  case. 
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Tlie  conviction  of  manslaughter  could  only  have  been  under  cer- 
tain portions  of  the  charge,  permitting  the  jury  to  find  it  in  case  the 
injury  was  caused  in  an  attempt  of  the  various  persons  assembled 
in  the  paint  shop  to  avoid  an  arrest.  The  language  of  the  court, 
repeated  nearly  in  the  same  terms  twice,  was  as  follows :  — 

"  In  this  case,  if  the  jury  should  be  satisfied  (beyond  the  doubt 
that  I  have  spoken  of)  that  these  defendants  combined  for  the  pur- 
pose of  inducing  this  girl  to  go  to  that  shop  for  the  purpose  of  pros- 
titution, and  that  they  did  induce  her  to  go,  and  while  at  the  shop 
all  had  connection  with  her,  and,  in  order  to  avoid  arrest  or  ex- 
posure, threw  her  out  of  the  window,  without  the  intention  of  kill- 
mg  her,  but  by  it  she  received  injuries  which  caused  her  death,  it 
would  be  manslaughter,  because  they  were  engaged  in  an  act  against 
public  morals,  and  imlawful." 

And  the  court  refused  to  charge  that,  if  the  act  was  done  under 
these  circumstances  without  the  concurrence  of  Knaj^,  he  should 
not  be  convicted.  Also  refused  to  charge,  that  if  the  parties  at- 
tempted to  escape,  and  one  of  them,  without  the  knowledge  or  con- 
sent of  the  others,  helped  or  threw  the  deceased  out  of  the  window, 
then,  none  but  those  actually  engaged  in  the  act  are  liable  for  the 
consequences. 

The  effect  of  these  rulings  was  practically  to  hold  that  parties 
who  have  combined  in  a  wrong  purpose  must  be  presumed,  not  only 
to  combine  in  some  way  in  escaping  arrest,  but  also  to  be  so  fa^ 
bound  to  each  other  as  to  be  responsible  severally  for-every  act  done 
by  any  of  them  during  the  escape. 

It  is  impossible  to  maintain  such  a  doctrine.  It  is  imdoubtedly 
possible  for  parties  to  combine  in  order  to  make  an  escape  effectual, 
but  no  such  agreement  can  lawfully  be  inferred  from  a  combination 
to  do  the  original  wrong.  There  can  be  no  criminal  responsibility 
for  anything  not  fairly  within  the  common  enterprise,  and  whi<m 
might  be  expected  to  happen  if  occasion  should  arise  for  any  one  to 
do  it.  In  other  words,  the  principle  is  quite  analogous  to  that  of 
agency,  where  the  liability  is  measured  by  the  express  or  implied- 
authority.  And  the  autnorities  are  quite  clear,  and  reasonable, 
which  deny  any  liability  for  acts  done  in  escaping,  which  were  not 
within  any  joint  purpose  or  combination.  Rex  v.  Collison,  4  C.  & 
P.  565 ;  Reff.  v.  Hbwelly  9  C.  &  P.  437  ;  Rex  v.  White,  R.  &  R. 
99 ;  1  Bishop's  Cr.  L.  §  633-642  (6th  ed). 

This  ruling  must  have  been  of  controlling  weight  with  the  jury. 
There  is  evidence  tending  to  show  that  some  person  other  thai^ 
Knapp  pushed  or  threw  the  deceased  out  of  the  window ;  but,  if  the 
testimony  is  all  before  us,  it  has  very  little,  if  any,  bearing  upon. 
Knapp's  complicity  in  the  act  which  caused  her  death.     He  jumped 
out  first,  according  to  the  clear  current  of  evidence,  and  it  is  not  easy 
to  discover  in  the  record  proof  of  his  part  in  any  conspiracy  or  agre^^ 
ment,  in  pursuance  or  execution  of  which  it  can  be  inferred  she  wra, 
put  out  of  the  window. 

The  introduction  of  the  occurrences  of  the  evening,  being  continxi- 
ous,  wa^  proper  to  explain  the  entire  transaction,  and  there  was 
error  in  receiving  the  testimony.     It  was  also  proper  to  allow 
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dence  as  to  the  circumstances  under  which  the  dying  declarations 
were  taken,  in  addition  to  the  document  itself.  Such  testimony  is 
proper  to  show  whether  it  was  really  taken  when  the  declarant  was 
under  the  conviction  of  approaching  and  inevitable  death,  as  evidence 
of  this  should  usually  be  given  in  advance  of  proof  of  the  declara- 
tions themselves.  See  Queen  v.  Jenkins^  L.  R.  1  C.  C.  R.  187.  The 
substance  of  the  declarations  is  relevant  to  the  charges  in  the  infor- 
mation. It  was  held  in  Hurd  v.  People  (25  Mich.  405),  in  accord- 
ance with  well  settled  rules  of  evidence,  that  the  narrative  may 
properly  include  the  entire  circumstances  attending  the  fatal  occur- 
rence. The  declarations  are  proper  as  to  the  same  facts  which  she 
could  testify  to.  Hex  v.  Sellers^  Carr.  Sup.  233  ;  Roscoe's  Cr.  Ev. 
28.  Their  value  depends  on  their  intrinsic  probability,  and  the 
candor  and  truthfulness  of  the  person  making  them,  as  well  as  upon 
the  fulness  and  fairness  with  which  they  are  taken  and  reported. 
Where  they  are  taken  under  suspicious  circumstances,  or  drawn  out 
by  doubtful  means,  they  are  not  excluded,  but  go  to  the  jury  for 
what  they  are  worth.  The  whole  admission  is  from  necessity,  —  the 
witness  having  passed  away,  —  and  the  objections  are,  therefore, 
confined  to  the  weight  and  value  of  the  declarations.  Hex  v.  Fagent^ 
7  C.  &  P.  238 ;  Rex  v.  Hayward,  6  C.  &  P.  157 ;  Rex  v.  Reason,  1 
Str.  500 ;  Woodcock's  case,  2  Leach,  563.  See  also  notes  to  2  Lead- 
ing Cr.  Ca.  236,  et  seq. 

As  defendant  has  been  acquitted  of  murder,  and  can  no  longer  be 
subject  to  trial  on  that  charge,  it  is  now  more  important  for  him 
than  for  the  prosecution  to  determine  upon  the  admission  of  these 
declarations,  which  are  somewhat  favorable  to  him  on  the  only  point 
now  left  open.  It  was  held  in  Scaife's  case  (1  Moo.  &  R.  551)  that 
the  prisoner  had  the  same  right  with  the  people  to  show  them.  The 
rule  would  be  very  unjust  without  this  application. 

We  have  been  in  doubt  whether,  upoathe  evidence,  there  was  any- 
thing to  go  to  the  jury  upon  the  issue  of  manslaughter,  but  the  mat- 
ter is  not  so  clearly  presented  as  to  authorize  us  to  give  any  further 
directions  than  that  the  verdict  be  set  aside,  and  a  new  trial  awarded. 
It  is  proper  to  call  attention  to  the  fact  that  a  writ  of  error  is  not 
need^  where  there  has  been  no  judgment.  The  case  should  come 
up  on  the  exceptions. 

The  other  justices  concurred. 


John  C.  Williams  v.  The  State. 

(3  Heisk.  376.     Supreme  Court,  Tennessee,  IS 72.) 

Murder.  —  Pleading.  —  Evidence,  —  Practice.  —  Provocation.  —  Self- 
defence, 


court,  when  a  word  in  an  indictment  is  eqaiTocal,  as  if  it  be  donbtfnl  wliether  it 
be  empanelled  or  imponnded,  wiU  read  it  to  make  sense  rather  than  nonsense. 
Im  substitution  of  the  word  impounded  for  empanelled,  in  the  caption  of  an  indict- 
ment,  would  not  be  error  for  which  a  court  would  reverse. 
Wt»«re  the  oefendant  examines  a  witness  to  prove  a  conversation  with  the  prosecutor, 
the  State  maj  bring  out  the  whole  of  the  conversation  so  introduced,  though  it  may 
involve  statements  concerning  independent  ofifouces. 
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The  action  of  the  court  in  the  admission  or  rejection  of  evidence,  not  excepted  to,  can* 
not  be  made  a  g:roand  of  reversal.  Where  the  record  shows  that  the  court,  amonc^ 
other  things  not  excepted  to,  charged,  &c.,  it  will  be  presumed  that  any  materiiu 
point  not  shown  in  the  charge  was  given  among  the  matters  not  excepted  to. 

On  an  indictment  for  murder  in  the  second  degree,  and  a  conviction  for  murder  in  the 
second  degree,  a  failure  to  charge  upon  the  law  of  involuntary  manslaughter  will  not 
be  considered  error,  unless  the  facts  show  that  such  a  charge  would  have  been  per- 
tinent to  the  case. 

A  charge  not  asked  for  in  a  capital  case,  need  not  be  given. 

Words  or  conduct  calculated  to  induce  the  belief  that  the  deceased  intended  to  provoke 
a  difficulty,  are  not  such  provocations  as  will  reduce  a  killing  from  murder  in  the 
second  degree  to  manslaughter. 

To  excuse  a  killing  on  the  ground  of  self-defence,  the  danger  to  the  defendant  must  be 
real,  or  honestly  believed  to  be  so,  on  sufficient  grounds. 

Past  threats  or  conduct  of  the  deceased,  how  violent  soever,  will  not  excuse  a  homicide 
without  sufficient  present  demonstration  to  authorize  the  belief  that  the  deadly  pur- 
pose then  exists,  and  the  fear  that  it  will  be  then  executed.  The  danger  must  be 
present,  ap])arent,  and  imminent,  and  the  killing  must  be  done  under  a  well  founded 
nelief  that  it  was  absolutely  necessary  for  the  defendant  to  kill  at  that  moment,  to 
save  himself  fh)m  a  great  or  like  injuiy. 

TF.  H,  Kercheval  ^  J.  H,  Burnham^  for  the  prisoner. 

Attorney  General  ffeiskell^  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

At  the  November  Term,  1871,  of  the  Lincoln  County  Circuit 
Court,  John  C.  Williams  was  tried  for  the  murder  of  Toliver  R. 
Garret,  and  convicted  of  murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  twenty  years.  His  motions  for  a  new  trial 
and  in  arrest  of  judgment  having  been  overruled,  he  has  appealed 
to  this  court. 

The  first  eiTor  assigned  is,  that  the  judgment  ou^ht  to  have  been 
arrested,  because  it  appears  upon  the  face  of  the  indictment  that  the 
grand  jurors  were  duly  elected,  "  impoundedj^^  sworn,  &c.,  instead 
of  being  elected,  "  empanelled,"  sworn,  &c.  In  the  indictment,  as 
copied  in  the  transcript,  the  word  is  "  empanelled."  It  is  said  that 
the  word  in  the  original  indictment  may  be  read  either  "  empan> 
elled  "  or  "  impounded."  The  presumption  is  that  the  real  word 
intended  to  be  used  was  ''  empanelled,"  instead  of  "  impounded," 
as  this  would  make  sense,  wnile  the  word  "  impounded "  would 
mean  nothing.  There  is  no  substance  in  the  objection,  even  if  the 
nonsensical  word  "  impounded  "  had  been  plainly  written. 

The  next  objection  is,  that  in  describing  the  offence  of  murder  in 
the  first  degree,  the  word,  "  unlawfully  "  is  omitted  in  the  indict- 
ment. 

This  question  was  settled  in  the  case  of  Williams  v.  The  State^ 
3  Heis.  37.     This  objection,  therefore,  is  not  well  taken. 

It  is  next  objected  that  incompetent  testimony  was  given  by  the 
witnesses,  Burnett,  Baker,  and  Riley.     These  were  defendant's  Mrit- 
nesses,  introduced  by  him  to  show  that  Garret  had  an  old  grudge  at 
defendant,  and  that  the  fact  of  his  having  this  old  grudge  was  com- 
municated to  defendant  before  the  killing.     In  deling  the  entire 
conversation  between  the  witnesses  and  Garret,  independent  transac- 
tions were  alluded  to  by  him,  which  the  State  would  not  have  had 
the  right  to  prove.     But  when  the  witnesses  detailed  parts  of  the 
conversations,  the  State  had  a  right  to  have  them  all  detailed.      For 
this  reason,  and  because  no  objection  was  made  by  the  defendant  to 
the  evidence  when  given,  he  cannot  now  object  to  it. 
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The  next  objection  is  taken  to  the  charge  of  the  court.  The 
charge  is  full,  and  in  detail  as  to  the  several  grades  of  homicide  em- 
braced in  an  indictment  for  murder  in  the  first  degree.  The  several 
offences  are  correctly  defined  ;  the  proof  to  sustain  each  stated ;  the 
distinguishing  characteristics  of  each  offence  fully  laid  down,  the 
Decessity  of  the  ingredients  being  proven  beyond  a  reasonable  doubt, 
and  the  circumstances  under  which  the  homicide  would  be  justifi- 
able :  all  these  matters  are  fully  explained  to  the  jury ;  but  the 
judge,  so  far  as  appears  in  the  charge,  said  nothing  on  the  subject  of 
involuntary  manslaughter. 

This  is  m^ed  as  a  fatal  error.  There  are  several  answers  to  this 
objection.  First,  the  record  shows  that  "  among  other  things  not 
objected  to,  the  court  charged  as  follows,"  &c.  The  presumption  is, 
that  the  judge  charged  satisfactorily  to  defendant  as  to  involuntary 
manslaughter,  and  for  that  reason,  that  portion  of  his  charge  was 
omitted.  Second,  the  facts,  as  they  appear  in  the  bill  of  excep- 
tions, do  not  show  that  a  charge  as  to  involuntary  manslaughter 
would  have  been  pertinent.  And  third,  the  judge  was  not  re- 
quested to  charge  the  jury  on  this  branch  of  the  law  of  homicide, 
though  he  was  requested  to  charge  on  a  hypothetical  state  of  facts, 
that  defendant  would  not  be  guilty  of  either  "  murder  or  involun- 
tary manslaughter.''  It  is  clear,  therefore,  that  the  objection  to  the 
ch^u^  is  not  well  taken. 

The  last,  and  most  important  question  raised,  is,  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  verdict.  The  settlement  of 
this  question  makes  it  necessary  to  examine  with  care  the  evidence 
in  the  case. 

The  first  witness  for  the  State  was  William  Edwards.     He  proves 
that  Garret  was  killed  about  the  Ist  of  September,  1870,  at  witness' 
house.     He  was  shot  by  defendant  with  a  shot  gun,  and  did  not  live 
a  minute.     Grarret  was  employed  by  witness  to  build  a  stable,  but 
he  was  not  at  work  that  day.     He  was  at  witness'  house  early  in  the 
morning,  and  afterwards  was  at  witness'  and  defendant's  still-house, 
and  was  drinking,  but  remained  but  a  short  time,  and  made  no  in- 
quiries for,  or  said  anything  about  defendant.     Garret   returned 
again  to  the  still-house  in  the  evening.     Witness  and  defendant 
were  gearing  up  the  team  to  haul  some  brandy  to  witness'  house, 
which  was  about  a  quarter  of  a  mile  distant.     Defendant's  house 
was  about  a  mile  distant.     When  Garret  returned  to  the  still-house 
in  the  evening,  he  "  came  cursing,  ripping,  and  swearing."     He  got 
off  his  horse,  took  the  proof  vial,  sunk  it  into  a  barrel  of  brandy, 
came  to  where  defendant  and  witness  were,  put  his  thumb  on  the 
moath  of  the  vial,  as  if  he  was  going  to  try  the  bead,  struck  the 
vial  in  his  hand,  and  looking  at  the  defendant,  drank  a  toast,  which 
was  a  vulgar  toast.     It  was  not  a  toast  of  friendship  or  health,  but 
was    a  vulgar  toast.     Defendant  said  to  witness:     ^^I  must  leave 
here,  or  I  will  have  a  difficulty  with  Garret."     Witness  advised 
him  to  go,  to  avoid  a  difficulty  with  Garret.     Defendant  then  left, 
axni  went  to  witness'  house.     Ga-rret  was  at  the  still-house  about 
half  an  hour.     Witness  left  the  still-house  a  short  time  before  Gar- 
ret, leaving  at  the  still-house  Garret,  Mcintosh,  and  Shroud.     De- 
void. L  17 
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fendant  had  left  the  still-house  some  time  before  witness  did.     Gar- 
ret overtook  witness  and  Tillery,  and  the  three  went  together  to 
witness'  house;  witness  walking,  Tillery  driving  the  wagon,  and 
Garret  riding  horseback.     On  the  way,  Garret  pulled  out  his  pistol 
and  waived  it.     This  was  about  three  hundred  yards  from  witness' 
house.     The  pistol  was  then  put  up.     They  approached  the  house 
on  the  east  side.     Witness  pulled  down  the  fence  to  let  in  the  wag- 
on, but  Garret  leaped  the  fefice  with  his  horse  before  it  was  pulled 
down.     When  the  three  got  in  sight  of  witness'  house,  they  came 
to  the  road  leading  to  Garret's  house,  which  passed  about  forty 
yards  from  witness'  house.     Witness  tried  to  get  Grarret  to  go  on 
his  road  home,  saying  to  him,  "  Yonder  is  Williams'  horse."    Garret 
said,  "  I  have  got  to  have  another  dram."     After  they  got  into  the 
house,  witness  said  to  Grarret,  "  If  I  give  you  another  dram,  will  you 
go  ofif,"  and  he  said  he  would.     But  before  this,  Grarret  had  helped 
witness,  defendant,  and  Tillery,  unload  the  wagon.     After  witness 
gave  Grarret  the  dram,  he  got  on  his  horse  and  started  off.     He  af- 
terwards came  back,  and  called  witness  out,, and  the  two  were  talk- 
ing about  exchanging  some  brandy  for  bacon.     Grarret  said,  *'  There 
is  one  fellow  in  the  house  that  he  would  go  that  far  in  hell  for  " 
(measuring  about  twelve  inches  on  his  arm).     Tillery  and  defend- 
ant were  in  the  house  at  the  time.     Garret  and  Tillery  were  un- 
friendly at  the  time,  but  they  spoke  to  each  other.   Witness  says  that 
when  Garret  went  into  the  house  when  they  arrived  with  the  brandy, 
there  were  only  two  or  three  words  passed  between  him  and  defend- 
ant.    While  witness  and  Grarret  were  talking  about  the  exchange  of 
brandy  for  bacon,  defendant  stepped  to  the  door  and  said,  "  Grarret, 
you  have  come  for  a  fuss,  and  by  G — d,  if  you  don't  mind  you  will 
get  it."     Grarret  replied,  "  Just  walk  out,  and  you  can  have  it.      I 
will  give  more  than  you  can  take,  or  can  carry  off  from  here." 
When  Garret  said  that,  defendant  stepped  back  and  got  his  gun, 
and  then  stepped  out  on  the  puncheon  between  the  houses,  and  said^ 
"  Are  you  in  the  same  notion  still  ?  "  and  defendant  shot  him.   When 
Grarret  saw  defendant  with  the  gun,  he  said,  '*  By  G — d,  let  it  conae.*' 
He  was  at  the  time  sitting  on  his  horse,  about  eight  steps  from   the 
house.     His  pistol,  a  five  or  six  shooter,  was  in  his  left  pants  pocket. 
He  was  a  left-handed  man.     Garret  had  been  living  in  the  neigli- 
borhood  about  two  years.     When  sober  he  was  a  peaceable  roan, 
but  when  drunk  he  was  a  dangerous  one.     He  was  drunk  that  day. 
He  was  a  small  man,  tolerably  stout,  and  a  little  larger  than  defend- 
ant.    While  unloading  the  brandy,  Grarret  and  defendant  did   not 
speak.     One  had  one  end  of  the  barrel  and  the  other  the  other  end. 
Garret  did  not  draw,  or  attempt  to  draw,  any  weapons,  after    lie 
came  to  the  house.     At  the  time  defendant  said  to  Garret,  '*  You 
have  come  for  a  fuss,  and  by  G— d  if  you  don't  mind  you  can  get 
it,"  Grarret  had  not  said  anything  to  defendant,  or  about  defendant ; 
that  is,  did  not  mention  defendant's  name.     It  was  about   eight 
steps  from  the  house  when  Garret  said,  '*  He  would  go  twelve  inches 
in  hell  for  a  fellow  in  the  house." 

Milly  Edwards,  for  the  State,  proved  that  the  defendant  was   at 
her  house  the  day  Garret  was  killed.     Defendant  came  first.      -AAer 
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he  got  there,  he  said,  ^^  he  had  seen  Grarret  at  the  still*house,  and 
Grarret  was  cutting  up  down  there ;  that  Grarret  had  said  nothing  to 
him,  but  he  knew  G&rret  was  pitching  it  all  at  him."  Defendant 
got  his  gun  and  called  for  powder.  He  sat  down  and  laid  the  gim 
across  his  lap.  This  was  before  Garret  got  in  sight.  Witness  saw 
Grarret  coming,  and  told  defendant  to  go  and  hide  from  him.  He 
said  "  he  had  oeen  running  long  enough,  and  he  did  not  intend  to 
run  any  further."  He  then  told  me  and  Mrs.  Fowler  to  go  into 
the  other  room.  He  then  saw  Garret  coming,  and  got  up  and  set 
the  gun  behind  the  door.  Witness  told  defendant  to  run.  He 
said,  "  he  had  given  up  his  house  once  to  Garret,  at  the  Plains, 
and  he  was  not  going  to  run  any  more."  Witness  saw  Gktrret 
when  he  came  up.  He  was  not  doing  anything.  He  came  up  be- 
hind the  house  ;  after  he  started  off,  and  talked  with  Edwards.  The 
gun  belonged  to  Williams ;  he  left  it  at  Edwards'  some  time  in  pass- 
ing, two  or  three  weeks  before.  He  took  the  gun  off  with  him. 
She  did  not  see  the  shooting.  Grarret  rode  close  up  to  the  house, 
when  he  came  back.-  Defendant  was  sitting  down.  Witness  was 
standing  up. 

Mrs.  Fowler,  for  the  State,  proved  that  she  was  at  Edwards'  the 
day  Garret  was  killed.  Defendant  said :  "  If  Garret  comes  up, 
he  intended  to  kill  him ;  he  had  run  long  enough."  He  had  the 
gun  across  his  lap,  scraping  it ;  said  to  me  to  go  into  the  other 
house.  Ghtrret  came  up  and  said  "  Howd'y  "  to  me,  and  nodded 
his  head  to  defendant ;  out  defendant  did  not  speak.  Garret  came 
up  horseback;  was  off  his  horse  when  he  spoke.  Before  Garret 
came,  defendant  said  he  had  run  his  last  time.  Witness  left  before 
the  killing. 

On  cross-examination,  witness  said,  the  first  she  saw  of  defendant, 
he  was  sitting  in  the  door,  with  the  gun  in  his  hand.  Garret 
walked  up  to  the  house  and  nodded.  She  don't  know  whether  he 
spoke  to  witness  or  defendant. 

This  was  all  the  testimony  of  the  State,  as  to  what  occurred  at 
the  house  at  the  time  of  the  killing. 

Byers,  for  the  State,  proved  that,  on  the  day  of  the  difficulty  at 
Pleasant  Plains,  about  six  months  before  the  killing,  defendant 
came  to  him  for  a  gun.  He  did  not  get  it.  Defend^t  made  no 
threat  against  Garret.  Garret  wanted  witness  to  get  half-a-pint  of 
whiskey  from  defendant's  grocery,  saying  that  he  did  not  want  to 
go  there ;  that  he  did  not  want  to  meet  defendant.  Garret  had  a 
shot  gim  and  pistol.  He  was  very  dnmk  that  day;  heard  him 
make  no  threats  against  defendant ;  he  was  inclined  to  be  boister- 
oos  when  drunk. 

John  J.  Rauls,  for  the  State,  proved  that  he  was  at  the  Plains 
the  day  of  the  difficulty ;  saw  some  demonstrations  between  de- 
fendant and  Garret  that  day  ;  heard  no  threats  by  defendant ;  saw 
Grarret  knocking  around  on  the  streets  with  a  gun ;  at  the  same 
time  defendant  came  into  witness'  store  and  got  a  shot  gun,  and 
loaded  it.  He  next  saw  defendant  when  Garret  was  down  on  the 
ground  or  platform  ;  defendant  had  a  gun,  and  said,  "  Shoot  him," 
or,  **  Kill  him  ;  "  this  was  soon  after  defendant  got  the  gun.     Heard 
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Grarret  say  nothing  at  the  time  ;  was  very  drunk,  and  down  on  the 
ground.     Defendant  did  not  try  to  shoot  Grarret. 

M.  D.  Hutchinson,  for  the  State,  proved  that  the  evening  after 
the  difficulty,  he  was  with  defendant ;  he  said  Grarret  said  to  him, 
that  he,  Garret,  was  one  of  the  boys  that  feared  no  noise ;  and  de- 
fendant said  that  was  the  first  time  he  knew  that  Garret  had  any- 
thing against  him. 

J.  M.  Davis,  for  the  State,  proved  that  he  went  after  d^endant, 
after  Grarret  was  killed ;  did  not  find  him  at  home.  Afterwards, 
went  to  Limestone  County,  Ala.,  and  arrested  him. 

Buck  Roper,  for  defendant,  proved  that  about  a  year  before  the 
killing,  he  rode  out  from  Pleasant  Plains  in  company  with  Grarret 
and  defendant.  Witness  rode  between  them.  Garret  told  de- 
fendant "  not  to  laugh  at  his  stirrup  leather,  if  it  was  a  rope."  De- 
fendant said  he  had  not  laughed  at  his  rope  stirrups.  Garret  said 
he  was  one  of  the  boys  that  feared  no  noise,  although  one  himdred 
and  twenty  miles  from  home.  He  repeated  this  expression  ten  or 
fifteen  times.  When  he  used  it  first,  he  drew  a  pistol.  Defendant 
asked  him  if  he  wanted  a  fuss ;  he  said  he  did.  Defendant  told 
him  to  put  up  the  pistol,  he  had  nothing  against  him,  and  he  put  it 
up.  Grarret  drew  the  pistol  three  or  four  times.  Garret  told  wit- 
ness to  ride  on,  that  he  might  settle  it  with  defendant.  Witness 
told  him  "  he  would  not  do  so  ;  that  he  did  not  want  him  to  kill  de- 
fendant." This  was  about  a  mile  from  the  Plains.  When  they 
got  to  the  forks  of  the  road,  defendant  and  witness  turned  off  to  go 
home.  Garret  ^ot  down  and  hitched  his  horse  to  a  bush,  and 
pulled  out  his  pistol,  and  wanted  defendant  to  fight  him ;  defend- 
ant rode  on,  and  Garret  followed  him  about  one  hundred  yards. 
Defendant  told  him  to  put  up  his  pistol ;  was  all  he  said,  and  Gar- 
ret put  it  up.  Witness  is  the  nephew  of  defendant.  Garret  was 
about  half  drunk ;  he  did  not  present  his  pistol  at  defendant. 

Dick  Burnett,  for  defendant,  proved  thiat  on  the  evening  of  the 
difficulty  detailed  by  the  last  witness,  Grarret  came  by  his  house  ; 
said  he  had  a  fuss  with  defendant ;  wanted  him  to  fight  it  out  fair  ; 
that  defendant  run  off.  Witness  told  this  to  defendant  four  or  five 
months  before  the  killing. 

R.  M.  Dunlap,  for  defendant,  proved  that  he  witnessed  the  diffi- 
culty at  Pleasant  Plains.     He  was  in  the  front  room  of  defendant's 
grocery,  with  defendant,  Tillery,  and  others ;  saw  Garret  coming 
across  the  street  with  his  gun.     Defendant  and  Tillery  both  re- 
marked, "  Yonder  comes  Grarret  for  a  fuss."   All  went  into  the  back: 
room,  except  the  defendant,  and  commenced  playing  cards  for  fun. 
Heard  Garret  come  into  the  front  room,  and  stop  in  there  for  a  time^ 
and  heard  a  rattling  of  glasses.     Garret  came  into  the  back  room 
and  commenced  cursing,  and  said  he  could  beat  a  certain  man  at  his 
own  game.     Tillery  soon  got  up  and  started  out.     Garret  jumped 
up,  grabbed  his  gun,  and  said  he  would  kill  them.     DefendLa.nt 
jumped  over  the  counter,  and  went  out  the  front  door  with  Tillery, 
Witness  seized  the  gun  and  took  the  caps  off,  and  gave  it  back:  to 
Garret.   Garret  went  hurriedly  to  the  front  door,  and  asked,  "  Wiiich 
way  have  they  gone  ?  "     Witness  told  him  a  contrary  direction  from 
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that  they  had  gone.  Never  heard  Garret  make  any  threats.  About 
ten  minutes  afterwards,  saw  Garret  with  a  pistol  belted  round  him. 
Garret  was  drunk.  Saw  him  lying  on  the  ground.  Witness  knocked 
him  down  for  striking  him.  Defendant  came  up  with  a  gun  and 
said,  "  Kill  him."  Garret  went  to  Hodges'  store,  asked  if  they  had 
gone  in  there.  Hodges  met  him  at  the  door,  and  told  him,  '^  no ;  not 
to  come  in  there ;  there  was  some  ladies  in  there."  He  said  he 
would  go  in,  and  presented  his  gun  at  Hodges,  and  snapped  it. 
Uoc^es  was  in  the  act  of  throwing  a  weight  at  him,  when  witness 
hollered  not  to  throw ;  there  were  no  caps  on  the  gun.  Hodges 
knocked  him  down.     Defendant  put  up  his  gun  after  the  difficulty. 

Gillespy  Riley,  for  defendant,  proved  that,  in  1869,  Garret  told 
him  he  and  defendant  had  had  a  fuss  that  day,  and  that  ^^  if  de- 
fendant would  not  shoot  it  out,  or  fight  it  out,  it  would  have  to  stop 
right  there  ;  but  (if)  he  ever  came  to  his  house  to  abuse  him,  as  he 
had  done  once,  he  would  hurt  him."  On  cross-examination,  he 
said,  in  the  same  conversation,  that  defendant,  Tillery,  Daniel  Har- 
din, and  Jim  Vickers  had  come  to  his  house  in  disguise,  and  abused 
him,  and  if  they  ever  came  again,  he  would  hurt  them. 

Irvin  Baker,  for  defendant,  proved  that,  last  spring  was  a  year, 
saw  Gtirret  with  a  shot  gun  in  his  wagon.  Asked  him  what  he  was 
going  to  do  with  it.  Said  there  was  a  good  many  squirrels,  and  he 
would  shoot  them  if  they  came  in  his  way.  Said  he  had  been  run 
over  and  imposed  upon  by  men  on  his  own  premises,  and  if  it  hap- 
pened again  he  was  going  to  defend  himself,  and  his  wife  and  chU 
dren.  He  did  not  say  it  was  defendant.  Witness  told  defendant  ol 
this.  On  cross-examination  he  said,  two  of  the  parties  in  disguise 
were  Daniel  Hardin  and  Jim  Vickers.  At  the  time  witness  told 
defendant  what  Garret  said,  witness  says  ^^  He  approached  me  in  a 
rough  manner,  cursed  me,  said  G— d  damn  you,  hold  on  there  ;  G— d 
damn  you,  don't  speak  to  me  again.  Said  G— d  damn  you ;  I  was 
fii^tened."     Witness  then  told  him  what  Grarret  said. 

Thomas  Allison,  for  defendant,  proved  that  he  was  at  the  still- 
house  on  the  day  of  the  killing ;  late  that  evening  heard  Garret 
swear  he  would  kill  defendant  before  simset,  or  defendant  would 
kill  him.  Said  it  twice.  He  did  not  tell  defendant  of  it.  Garret 
had  a  pistol  —  six-shooter,  in  his  right  pants'  pocket.  His  conver- 
sation with  Garret  was  in  the  still-house ;  no  one  present.  It  was 
an  hour  and  a  half  after  defendant  left  before  Garret  left.  Defend- 
ant came  back  afterwards,  and  told  witness  Garret  was  killed  up 
there,  and  to  go  and  take  care  of  him.  Garret  left  haU  an  hour 
after  he  had  made  the  threat.  Witness  said,  he  did  not  say  to  A. 
D.  Anderson,  in  Fayetteville,  on  Tuesday  last,  that  Gurret  said,  if 
defendant  ever  interrupted  him,  he  would  kill  him. 

A.  D.  Anderson,  for  State,  proved,  that,  on  last  Tuesday,  in 
Fayetteville,  Thomas  Allison  told  him  that  Garret  said,  if  defendant 
ever  fooled  with  him  auy  more,  he  would  kill  him. 

The  question  to  be  determined  upon  this  evidence  is,  whether 
the  verdict  of  murder  in  the  second  degree  is  sustained  thereby. 
As  the  jury  have  found  that  the  defendant  was  not  guilty  of  murder 
in  the  &rst  degree,  it  is  unnecessary  for  us  to  inquire,  whether  the 
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killing  was  attended  with  that  deliberation  and  premeditation  I'eq^ 
uisite  to  constitute  murder  in  the  first  degree. 

The  proof  as  to  the  killing  by  the  defendant  with  a  deadly  weapon, 
is  clear  and  uncontradicted.  The  presumption,  therefore,  is,  that 
it  was  done  with  malice.  This  presumption  stands  imtil  it  is  re 
butted  by  evidence  showing  either  that  the  killing  resulted  from 
passion  produced  by  suflBicient  provocation,  or  by  evidence  that  the 
killing  took  place  under  circumstances  which  excused  the  defend- 
ant for  taking  the  life  of  the  deceased,  either  to  save  his  own  life  or 
to  prevent  great  bodily  harm. 

It  is  abundantly  shown,  by  the  evidence,  that  there  was  an  old 
grudge  between  tlie  defendant  and  deceas^.  On  the  part  of  the 
deceased,  it  is  shown  that  he  believed  the  defendant,  together  with 
others,  had  visited  his  house  in  disguise,  and  had  abused  him ;  in 
what  way  the  evidence  does  not  show ;  but  it  was  shown  that  the 
abuse  was  such  that  the  deceased  brooded  over  it,  and  cherished  the 
purpose  of  having  revenge. 

This  feeling  of  revenge  is  shown  to  have  been  cherished  by  the 
deceased  down  to  the  very  moment  when  he  was  killed.  Almost 
the  last  words  that  he  uttered,  were,  that  he  would  go  twelve  inches 
into  hell  to  have  revenge. 

On  the  part  of  the  defendant,  it  is  shown  that  his  hostility  to  the 
deceased  grew  out  of  the  difl&culty  on  the  road  when  the  deceased 
endeavored  to  provoke  him  into  a  difficulty,  —  and  out  of  the  con- 
duct of  deceased  at  Pleasant  Plains,  when  he  was  driven  from  his 
house  and  forced  to  seek  safety  in  flight.  His  hostility  to  the 
deceased  on  that  occasion  was  manifested  bv  his  approaching  him 
when  lying  on  the  ground,  knocked  down,  calling  for  him  to  be  shot 
or  killed.  It  was  distinctly  manifest,  only  a  few  minutes  before  the 
killing,  in  his  declarations  to  the  two  female  witnesses,  that  he  had 
been  driven  from  his  home  by  the  deceased,  that  he  had  run  from 
him  for  the  last  time,  and  that  if  deceased  came  there  he  would  kill 
him. 

An  old  grudge  is,  therefore,  clearly  proven,  and  the  law  presumes 
that  the  killing  occurred  on  this  old  grudge,  unless  the  proof  shows 
a  new  and  sufficient  provocation,  —  and  then  the  law  would  pre- 
sume  that  the   killing  was  on  the  new  provocation ;   and  if   that 
provocation  was  sufficient  in   law  to  rebut   the  presumption    of 
malice,  the  oiBEence  would  be  voluntary  manslaughter  or  in   self- 
defence,  dependent  upon  all  the  proof.     Was  there  sufficient  prov- 
ocation for  the  killing  to  rebut  the  presumption  of  malice  ?     Tt  is 
not  shown  that  the  defendant  was  informed  of  the  threat  made  £tt; 
the  still-house,  as  proved  by  Allison,  —  if  it  be  conceded  that  any 
such  threat  was  made  there,  —  and  if  it  was  made,  and  had  been 
communicated   to  defendant,  it  would  not  be   such  provocation, 
because  no  words   are  regarded  as  sufficient  provocation   in  la^ve. 
Defendant  admitted  to  the  female  witnesses  that  the  deceased  ha.d 
said  nothing  to  him  at  the  still-house,  but  his  conduct  there  had  inx- 
pressed  him  with  the  belief  that  deceased  was  seeking  to  bring  on  ^ 
difficulty.     This  was  not  such  provocation  as  excited  his  passiona^ 
and  impelled  him  at  once  to  resent  the  insult ;  but  it  only  produc 
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the  conviction  in  his  mind  that  it  would  be  prudent  for  him  to  leave, 
m  order  to  avoid  the  difficulty  which  he  apprehended. 

After  the  deceased  came  to  the  house  he  spoke  only  two  or  three 
words  to  the  defendant,  according  to  the  testimony  of  Edwards,  and 
what  these  were  we  are  not  informed.  According  to  the  female 
witnesses,  deceased,  when  he  came  up,  nodded  and  said  ''  Howd'y«" 
It  is  not  certain,  by  the  evidence,  to  whom  he  nodded  or  to  whom 
he  said  "  Howd'y  "  ;  nor  is  it  shown  that  there  was  anything  pecul- 
iar or  significant  in  the  ^^  nod.^' 

Defendant  took  no  exception  to  deceased's  conduct  on  that  occa- 
sion ;  they  went  out  together  and  helped  to  unload  the  wagon.  Up 
to  this  point  of  time  there  was  no  provocation.  But  the  deceased 
sot  on  his  horse  and  started  off,  and  very  soon  returned  and  called 
lor  Edwards.  While  conversing  with  Edwards  about  exchanging 
brandy  for  bacon,  he  made  the  remark  that  ^'  there  was  a  fellow  in 
the  house  he  would  go  twelve  inches  in  hell  for."  The  only  proof 
that  defendant  heard  this  remark  is,  that  it  was  made  within  eiffht 
steps  of  the  house  in  which  defendant  was  sitting,  and  as  the  dis- 
tance was  such  that  the  remark  might  be  heard,  it  is  inferred  that 
he  did  hear  it.  If  this  be  true,  as  significant  as  the  language  was 
of  the  malice  of  the  deceased  towards  either  the  defendant  or 
Tillery,  —  for  both  were  in  the  house,  and  he  had  the  same  cause 
for  hostility  to  both,  —  yet  the  law  regards  no  language,  however 
violent  or  offensive,  as  sumcient  provocation  for  taking  life.  But  if 
defendant  heard  the  offensive  remark,  the  proof  shows  that  it  did 
not  excite  his  passions  and  impel  him  to  do  the  killiug  under  the 
influence  of  passion ;  but  he  rose  from  his  seat,  and,  without  getting 
his  gun,  stepped  to  the  door  and  said  to  the  deceased :  ''  You  have 
come  for  a  fuss,  and  by  G — d  if  you  don't  mind  you  can  get  it." 
At  that  time  deceased  was  sitting  on  his  horse  ;  he  made  no  demon- 
stration by  drawing  his  pistol ;  it  does  not  appear  from  the  proof 
that  he  knew  defendant  had  a  gun  behind  the  door  in  the  house. 
He  replied  :  "  Just  walk  out  and  you  can  have  it.  I  will  give  you 
more  than  you  can  take  or  carry  off  from  here."  Without  saying 
more,  defendant  retired  from  the  door,  got  his  gun,  and  returned  ; 
but  even  then  he  did  not  instantly  fiire,  but  said,  "  Are  you  in  the 
same  notion  still  ?  "  When  the  deceased  saw  the  defendant  return 
with  his  gun,  his  only  words  were,  "  By  G— d,  let  it  come,"  and 
thereupon  defendant  fired  and  killed  him. 

There  was  no  manifestation  of  passion  on  the  part  of  defendant, 
and  there  is  nothing  shown  on  the  part  of  deceased  which  the  law 
regards  as  a  sufficient  provocation.  We  are,  therefore,  of  opinion 
that  the  killing  was  with  malice,  unless  the  proof  shows  that  the 
defendant  was  in  such  imminent  danger  of  his  life,  or  of  great 
bodily  harm,  as  will  make  the  killing  justifiable  in  self-defence. 

It  is  insisted  for  defendant,  that  the  facts  in  proof  bring  this  case 
within  the  principle  of  Q-rainger  v.  State^  6  Yerg.  459.  Judge 
Catron  stated  the  facts  on  which  his  opinion  rested,  as  follows : 
**  Gndnger  used  all  the  means  in  his  power  to  escape  from  an  over- 
bearing bully.  He  was  shuddering  with  fear,  and  his  last  hope  of 
protection  was  defeated  when  Rainey's  door  continued  closed  against 
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him.  He  shot  only  to  protect  his  person  from  threatened  violence, 
and  that  great.  It  was  certain.  Henson  sat  quietly  on  the  fence ; 
the  woman  and  Rainey  did  not  open  the  door ;  they  no  doubt  were 
afraid  of  Broach,  who  displayed  the  traits  of  a  reckless  bully,  and 
would  have  attacked  Grainger  the  moment  he  reached  him,  as  well 
in  the  house  as  out  of  it.  From  Henson  no  assistance  could  be 
hoped  for."  Upon  these  facts  Judge  Catron  said :  **  Was  there 
malice  prepense  in  this  case  of  homicide,  so  as  to  exclude  the  benefit 
of  clergy  within  the  23  Henry  8,  c.  1  ?  Did  Grainger  display  a 
cold,  deliberate,  and  wicked  conduct  ?  a  heart  lost  to  all  social  order, 
and  fatally  bent  on  mischief  ?  It  cannot  be  believed.  He  behaved 
like  a  timid,  cowardly  man,  was  much  alarmed ;  in  imminent  danger 
of  a  violent  and  instant  assault  and  battery,  and  was  cut  off  from  the 
chances  of  probable  assistance." 

In  the  case  of  Rippy  v.  The  State  (2  Head,  217),  Judge  Caruthers, 
after  recognizing  the  doctrine  of  Grainger  v.  The  State^  as  explained 
by  that  of  Copeland  v.  The  State  (7  Humph.  479),  because  of  the 
perversions  and  misapplications  of  that  case  by  advocates  and  juries, 
proceeds  to  lay  down  the  law  as  follows :  "  The  law  on  the  subject 
is,  that,  to  excuse  a  homicide,  the  danger  of  life  or  great  bodily 
injury  must  either  be  real  or  honestly  believed  to  be  so  at  the  time, 
and  upon  sufficient  gTOunds.     It  must  be  apparent  and  imminent. 
Previous  threats,  or  even  acts  of  hostility,  how  violent  soever,  will 
not  of  themselves  excuse  the  slayer,  but  there  must  be  some  words 
or  overt  acts  at  the  time,  clearly  indicative  of  a  present  purpose  to 
do  the  injury.     Past  threats  and  hostile  actions,  or  antecedent  cir- 
cumstances, can  only  be  looked  to  in  connection  with  present  dem- 
onstrations as  grounds  of  apprehension,  to  constitute  the  defence ; 
the  belief  or  apprehension  of  danger  must  be  founded  on  sufficient 
circumstances  to  authorize  the  opinion  that  the  deadly  purpose  then 
exists,  and  the  fear  that  it  will  at  that  time  be  executed.    The  char- 
acter of  the  deceased  for  violence,  as  well  as  his  animosity  to  the 
defendant,  as  indicated  by  words  and  actions  then  and  before,  are 
proper  matters  for  the  consideration  of  the  jury  on  the  question  of 
reasonable  apprehension.     Even  if  sufficient  cause  to  fear  does  exist, 
but  the  deed  is  not  perpetrated  under  the  apprehension  it  is  calcu- 
lated to  inspire,  or  the  fear  is  feigned  or  pretended,  the  defence  will 
not  be  avaiUible.     So  a  case  must  not  only  be  made  out  to  authorize 
the  fear  of  death  or  great  bodily  harm,  but  such  fear  must  be  really- 
entertained,  and  the  act  done  under  an  honest  and  well  founded 
belief  that  it  is  absolutely  necessary  to  kill  at  that  moment  to  save 
himself  from  a  like  injury.     It  is  scarcely  necessary  to  remark,  tkstt 
a  real  or  apparent  necessity,  brought  about  by  the  design,  contriv- 
ance, or  fault  of  the  defendant,  is  no  excuse." 

The  law  as  laid  down  in  Qrainffer  v.  The  State^  explained,  ana- 
lyzed, and  defined,  in  the  case  of  Rippy  v.  The  State^  must  goveom 
tne  case  now  before  us.  The  proof  of  previous  threats  and  hostile 
acts  by  the  deceased,  indicating  feelings  of  settled  animosity,  and 
purpose  to  have  revenge,  for  injuries  alleged  to  have  been  inflict;ed 
on  him  by  the  defendant,  is  abundant.  His  conduct  about  a  yestr 
before  he  was  killed,  while  riding  along  the  road,  repeatedly  dr&i^. 
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ing  his  pistol,  seeking  persistently  to  provoke  the  defendant  into  a 
difficulty,  shows  clearly  that  he  was  then  filled  with  hatred  towards 
the  defendant,  and  eager  for  a  pretext  to  take  his  life.  His  acts 
afterwards,  at  Pleasant  Plains,  when  the  defendant  escaped  from 
his  violence  by  deserting  his  own  house,  show  that  there  was  no 
abatement  of  nis  hostility  to  the  defendant.  His  conduct  on  that 
occasion,  as  well  as  other  evidence,  shows  that  when  drunk,  he  was 
a  most  violent,  reckless,  and  dangerous  man. 

The  fact  that  his  hostility  towards  the  defendant  was  manifested, 
in  this  violent  and  dangerous  manner,  while  he  was  drinking,  fur- 
nishes strong  evidence  that  his  hatred,  and  his  desire  for  revenge, 
were  entertained  and  cherished  in  his  sober  moments.  His  declara- 
tion at  the  still-house,  and  just  before  his  death,  indicate  distinctly 
a  continuance  of  his  revengeful  purpose.  That  he  was  a  violent, 
dangerous  man,  when  drunk,  however  harmless  and  peaceable  he 
may  have  been  when  sober,  we  are  fully  satisfied.  The  proof  is 
clear  that  for  about  a  year  the  defendant  had  been  apprised  of  the 
violent  hatred  which  the  deceased  entertained  towards  him.  It  is 
also  in  proof,  that  he  was  informed  of  the  alleged  ground  of  the 
deceased's  hostility.  But  there  is  nothing  in  the  evidence  showing 
whether  defendant  was  guilty  of  the  outrage  complained  of  by  the 
deceased  or  not ;  nor  is  there  anything  showing  that  defendant  ever 
sought  to  explain  the  matter  or  to  relieve  the  deceased  of  his  sus- 
picions. But  it  is  in  proof  that  he  knew  of  the  deceased's  hostility, 
imd  its  alleged  cause,  and  also,  that  the  deceased  was  a  dangerous 
man  in  liquor.  He  was  so  well  apprised  of  these  things  that  when 
the  deceased  approached  him  at  the  still-house,  and  gave  him  the 
look  described  by  the  witness,  drank  the  vulgar  toast,  and  struck 
the  proof  vial  in  his  hand,  defendant  at  once  understood  these  things 
as  being  "  pitched  "  at  him.  To  avoid  a  difficulty,  he  went  to  Ed- 
wards' house,  where  he  had  previously  left  his  gun. 

That  one  inducement  with  him  to  go  to  Edwards'  house  was,  that 
his  gun  was  there,  we  think  may  be  fairly  inferred  from  the  fact, 
that  as  soon  as  he  reached  there  he  got  his  gun,  called  for  powder, 
and  sat  down  to  put  it  in  order ;  and  from  the  fact,  also,  that  he 
informed  the  women  at  the  house  of  the  difficulty  he  apprehended, 
and  his  purpose  to  kill  the  deceased  if  he  came  there.  He  evidently 
apprehended  that  the  deceased  would  come,  and  he  determined  to 
be  prepared. 

In  view  of  the  known  violence  of  deceased's  character,  when 
drank,  and  of  deceased's  known  anxiety  to  get  defendant  ii^to  a  diffi- 
culty, we  see  nothing  which  was  either  imprudent  or  wrong  in  the 
£act,  that  the  defendant  left  the  still-house,  went  to  Edwards'  house, 
and  put  his  gun  in  order.  While  we  discover  nothing  indicating 
cowardice,  on  the  part  of  defendant  in  leaving  his  house  at  Pleasant 
Plains,  or  the  stiU-house,  to  avoid  the  drunken  violence  of  the  de- 
ceased^ we  can  well  understand  that  even  a  brave  man  would  have 
fesLTS  from  such  an  enemy  as  deceased  is  shown  to  have  been. 

That  defendant  had  fears  of  the  deceased,  and  had  good  reason  to 
bare  fears,  we  think  the  proof  fully  establishes.  But  the  important 
question  now  presents  itself,  did  he  really  entertain  the  fear  of  death 
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or  great  bodily  harm  at  the  time  he  fired  the  gun,  and  did  the  kill- 
ing ?  and  did  he  shoot  under  an  honest  and  well  founded  belief  that 
it  was  absolutely  necessary  for  him  to  kill  the  deceased  at  that 
moment,  to  save  himself  from  a  like  injury  ?  To  make  out  his  justi- 
fication, all  these  things  must  concur.  It  is  not  enough  that  de- 
fendant honestly  believed  that  his  own  life  was  in  danger,  or  that 
he  was  in  danger  of  great  bodily  harm  from  the  deceased,  at  some 
future  time  ;  but  he  must  have  believed  that  the  danger  was  real  at 
the  time ;  that  it  was  apparent  and  imminent.  There  must  have 
been  words  or  overt  acts  at  the  time  of  shooting,  clearly  indicative 
of  a  present  purpose,  on  the  part  of  the  deceased,  to  take  his  life  or 
do  him  great  bodily  harm. 

The  proof  is,  that  after  arran^ng  his  gun,  at  Edwards'  house,  he 
set  it  behind  the  door.     After  the  deceased  came  to  the  house,  he 
made  no  hostile  demonstration.     He  refused  to  go  home,  when  Ed^ 
wards  advised  it,  but  there  is  more  probability  that  he  declined 
because  he  wanted  more  brandy  as  he  said,  than  that  his  purpose  in 
going  to  the  house  was  to  have  a  difficulty  with  defendant.     He 
aided  defendant,  Edwards,  and  Tillery  in  unloading  the  wagon.    He 
did  nothing  and  said  nothing  offensive  or  indicative  of  any  purpose 
to  attack  defendant.     He  had  his  six-shooter  in  his  pocket,  but  it 
remained  there.     When  Edwards  gave  deceased  anotiier  drink,  he 
got  on  his  horse  and  rode  oflf.     Defendant  and  Tillery  went  into  the 
house.     In  a  short  time  deceased  rode  back  within  eight  steps  of  the 
house,  and  called  for  Edwards.     They  were  conversing  about  an 
exchange  of  brandy  and  bacon,  and  in  that  conversation  the  deceased 
manifested  his  hatred  for  defendant,  and  his  anxiety  for  revenge,  by 
violent  language  already  quoted.     At  that  time  defendant  and  Til- 
lery were  both  in  the  house.     There  was  nothing  in  the  language 
which  indicated  any  present  purpose  to  disturb  the  defendant.     It 
was  strongly  indicative  of  his  hostility,  and  his  anxiety  for  revenge. 
If  it  was  heard  by  defendant,  he  could  not  have  inferred  that  he 
was  in  danger  of  an  immediate  attack.     If  he  did  so  understand  the 
language,  when  he  stepped  to  the  door  and  saw  the  deceased  sitting 
on  his  horse,  with  no  pistol  drawn,  and  no  indication  of  an  intendeo 
attack,  with  Edwards  standing  by  him,  he  could  not  have  believed 
that  he  was  in  imminent  danger.    But  he  probably  did  suppose  that 
the  deceased  had  returned  for  a  difficulty,  for  he  said  to  the  aeceased  i 
"  You  have  come  for  a  fuss,  and  by  G— d,  if  you  don't  mind  you 
can  have  it."     This  remark,  as  far  as  we  can  see,  was  provoked  by- 
no  word  or  action  of  the  deceased.     Edwards  proves,  that  at  the 
time  the  'Sefendant  made  the  remark,  "  You  have  come  for  a  fuss, 
and  by  G — d,  if  you  don't  mind  you  can  get  it,"  the  deceaseii 
"  had  not  said  anything  to  defendant,  or  about  defendant ;  that  is, 
did  not  mention  defendant's  name."     But  defendant  assumed  tha^t 
deceased  had  returned  for  a  fuss,  and  being  well  prepared,  he  de- 
termined to  bring  the  matter  to  an  issue  at  once,  by  telling  de- 
ceased, ''  if  he  did  not  mind  he  could  have  it."     The  response  of  tlxe 
deceased  was,  "  Just  walk  out  and  you  can  have  it ;  I  will  ^ve  you 
more  than  you  can  take  or  carry  off  from  here."    The  question  lier^ 
arises,  was  defendant  then  in  such  imminent  danger,  that,  for   the 
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preservation  of  his  own  life,  it  was  absolutely  necessary  that  he 
should  return  into  the  house,  and  get  his  gun  from  behind  the  door, 
and  step  out  and  shoot  deceased  ?  When  the  deceased  responded 
to  him  and  inyited  him  out,  he  seemed  to  understand  defendant's 
remark  as  a  banter  or  challenge ;  he  said,  "  Just  walk  out  and  you 
shall  have  it ; "  but  he  remained  on  his  horse  and  made  no  demon- 
stration of  getting  ready,  by  drawing  his  pistol,  or  otherwise. 

The  defendant  was  in  no  danger,  when  he  was  standing  in  the 
door,  talking  to  deceased.  It  was  only  on  condition  that  he  would 
walk  out  that  deceased  proposed  to  let  him  have  a  fuss.  He  had  no 
weapon  drawn,  and  made  no  attempt  to  draw  one.  Much  less  was 
defendant  in  any  danger,  after  he  returned  into  the  house.  The  de- 
ceased could  not  then  hurt  him ;  if  he  had  dismounted  and  at- 
tempted to  enter  the  house,  with  his  drawn  weapon,  the  danger 
might  then  have  been  real,  apparent,  and  imminent.  But  no  such 
thing  occurred.  He  remained  on  his  horse,  with  his  pistol  in  his 
pocket,  when  defendant  returned  with  his  gun,  and  stepped  on  the 
puncheons.  He  was  in  no  danger  then,  real,  apparent,  or  imminent ; 
tor  he  then  saw  deceased  on  the  horse,  with  no  pistol  in  his  hand. 
In  this  situation,  with  the  deceased  completelv  in  his  power,  he  asks 
him,  "  Are  you  in  the  same  notion  still  ?  "  When  the  deceased  saw 
him  return  with  his  gun,  his  only  reply  to  the  question,  was,  "  Let 
it  come."  The  defendant  instantly  fired,  and  the  deceased  was  dead 
in  a  minute  —  his  pistol  still  in  his  pocket. 

That  the  defendant  did  the  killing  under  an  apprehension, 
honestly  entertained,  that  the  deceased  might,  or  would,  in  some  of 
his  drunken  moments,  gratify  his  thirst  for  his  blood,  we  think  the 
proof  follv  shows  ;  but  that  at  the  time  of  the  killing,  he  was  in  any 
danger  whatever  of  then  losing  his  life,  or  that  he  so  believed,  the 
proof  wholly  fails  to  show. 

We  are,  therefore,  of  the  opinion  that  the  verdict  is  sustained  by 
the  ervidenoe,  and  we  affirm  the  judgment. 
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(22  Grattan,  924.     Supreme  Court  of  Appeals  of  Virginia,  IS  72.) 

MaHciaus    Shooting,  —  Practice.  —  Previous   Grtidge.  —  Provocation,  — 

New  Trial, 

Tfaoui^b  the  bill  of  exceptions  taken  to  the  refusal  of  the  court  to  grant  a  new  trial 
purports  to  certify  the  facts,  jet  it  may  appear  from  the  bill  of  exceptions  itself  that 
the  evidence  is  certified.    And  this  is  shown  when  the  facts  certified  to  are  contra- 

In  vnch  case  where  the  evidence  is  certified,  the  appellate  court  will  not  reverse  the 
jndbginent  unless  after  rejecting  all  the  parol  evidence  of  the  exceptor,  and  givin£^  full 
fiut£^  and  credit  to  that  of  the  adverse  party,  the  decision  of  the  court  below  shafi  ap- 
per  to  be  wrong. 

Wbether  a  prisoner  on  trial  is  guilty  of  malicious  shooting  with  intent  to  kill,  depends 
apon  tbe  question,  whether  u  he'had  killed  the  person  at  whom  he  shot,  instead  of 
oolj  woimding  him  with  intent  to  kiU  him,  the  onence  would  have  been  murder. 

If  the  kiUing  would  not  have  been  murder,  then  he  is  not  guilty  of  the  offence  of  ma- 
lidoofl  shootinur,  however  he  may  have  been  guilty  of  another  offence,  as  of  unlawful 
ibooUng'  with  intent  to  kill. 
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Every  unlawfal  homicide  must  be  either  murder  or  manslaiighter,  and  whether  it  be  the 
one  or  the  other  depends  alone  npon  whether  the  party  who  perpetrated  the  act  did 
it  with  malice  or  not  —  malice  either  expressed  or  implied. 

Where  there  has  been  a  previous  grudge  and  also  an  immediate  provocation,  it  is  for  the 
jury  to  determine  whether  the  shooting  was  induced  by  the  previous  grudge  or  im- 
mediate provocation ;  and  it  is  not  for  an  appellate  court  to  reverse  their  judgment, 
which  the  judge  who  tried  the  case  declines  to  set  aside. 

For  the  principles  by  which  an  appellate  court  will  be  governed  in  considering  the  ques- 
tion or  reversing  the  judgment  of  the  court  below  renising  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence,  see  opinion  of  Moncure,  P. 

To  authorize  the  granting  a  new  trial  on  the  ground  of  after-discovered  evidence,  fbur 
things  are  necessarv:  1st.  The  evidence  must  have  been  discovered  since  the  former 
trial.  2d.  It  must  be  such  as  reasonable  diligence,  on  the  part  of  the  party  asking  it, 
could  not  have  secured  at  the  former  trial,  dd.  It  must  be  material  in  its  object,  and 
not  merely  cumulative  and  corroborative,  or  collateral.  4th.  It  must  be  such  as  ought 
to  produce,  on  another  trial,  an  opposite  result  on  the  merits. 

As  a  general  rule  the  evidence  of  jurors  is  ndt  admissible  to  impeach  their  verdict. 

On  the  trial  of  a  prisoner  for  a  felony,  which  lasts  several  days,  the  sheriflT  and  his  dep- 
uties are  sworn  to  keep  the  jury,  and  not  allow  them  to  be  Hpoken  to,  or  to  speak  to 
them  themselves  in  relation  to  the  case.  In  the  progress  of  the  trial  one  of  the  dep- 
uties is  called  by  the  Commonwealth,  and  gives  evidence  of  a  fact  which  had  occurred 
in  his  presence ;  and  the  same  fact  had  been  proved  by  other  witnesses.  This  is  not 
sufficient  ground  for  setting  aside  the  verdict. 

Sunday  is  not  to  be  counted  as  one  of  the  days  of  the  term  of  a  court. 

At  the  August  term,  1872,  of  the  County  Court  of  Bedford  Coun- 
ty, Harrold  r.  Read  was  indicted  for  feloniously  and  with  malice 
aforethought  shooting  George  S.  Merriman,  with  intent  to  maim,  dis- 
figure, disable,  and  kill  him.  The  prisoner  was  tried  at  the  Septem- 
ber term  of  the  court,  and  the  trial  lasting  for  three  days,  on  each 
day,  when  the  court  was  about  to  adjourn,  the  sheriff  and  his  two 
deputies  were  sworn  to  keep  the  jury,  and  neither  speak  to  them 
themselves  nor  suffer  any  other  person  to  speak  to  them  touching 
any  matter  relative  to  the  trial,  until  they  return  into  court.  On 
the  third  day  the  jury  found  the  prisoner  guilty,  as  chained  in  the 
indictment,  and  fixed  the  term  of  his  imprisonment  in  the  Peniten- 
tiary  at  two  years. 

After  the  verdict  was  rendered  the  prisoner  moved  the  court  for 
a  new  trial,  on  the  grounds,  first,  that  the  verdict  was  contrary  to 
the  evidence ;  second,  because  of  after-discovered  evidence ;  third, 
because  the  jury  were  influenced  in  making  up  their  verdict  by  im- 
proper considerations,  not  admissible  under  the  evidence,  ana  not 
warranted  by  it ;  and,  fourth,  because  the  jury  were  committed  to 
the  custody  of  a  deputy  sheriff  who  had  testified  to  material  facts 
on  behalf  of  the  Commonwealth  on  the  trial.  But  the  court  over- 
ruled the  motion  ;  and  the  prisoner  excepted. 

The  bill  of  exceptions  purports  in  its  commencement  to  state  the 
facts  proved  on  the  trial.  It  names  each  witness  for  the  Common- 
wealth and  sets  out  what  he  proves ;  and  at  the  end  of  these  state- 
ments, it  says  the  foregoing  being  all  the  facts' proved  in  chief  on  be- 
half of  the  Commonwealth,  it  was  then  proved  on  behalf  of  the  pris- 
oner ;  and  then  it  names  each  witness  for  the  prisoner  and  sets  out 
what  he  states,  and  after  giving  them,  says,  the  foregoing  being  all 
the  facts  proved  on  behalf  of  the  prisoner,  &c.  But  the  statements 
of  the  witnesses  are  in  some  respects  contradictory.  The  testimony 
is  sufficiently  set  out  in  the  opinions  of  Judges  Moncure  and  Anderson.' 

The  prisoner  was  brought  into  court  on  the  11th  of  September  to 
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receive  his  sentence,  when  he  moved  the  court  in  arrest  of  judgment, 
on  the  ground  that  the  term  of  the  court  at  which  the  prisoner  was 
tried  had  ended,  and  it  was  not  competent  for  the  court  to  enter  up 
judgment  on  the  verdict.  But  the  court  overruled  the  motion,  and 
sentenced  the  prisoner  in  accordance  with  the  verdict ;  and  the  pris- 
oner excepted.  It  appeared  that  the  term  of  the  County  Court  of 
Bedford,  at  which  the  prisoner  was  tried,  and  the  verdict  found 
against  him,  commenced  on  Tuesday  the  27th  of  August  1872,  and 
had  continued  thence  up  to  the  11th  of  September,  and  still  contin- 
ued. That  the  court  was  held  every  day  during  the  term  except 
Sundays,  and  except  Saturday  the  31st  of  August  and  Tuesday  the 
10th  of  September,  on  which  days  the  court  was  not  held.  The 
court  adjourned  from  Friday  the  30th  of  August  to  the  next  day 
thereafter,  and  did  not  sit  until  Monday  the  2d  of  September.  It 
adjourned  on  Monday  the  9th  of  September  and  did  not  sit  again 
until  the  11th. 

The  prisoner  obtained  a  writ  of  error  to  the  Circuit  Court  of  Bed- 
ford County ;  but  that  court  affirmed  the  judgment  of  the  County 
Court.  And  the  prisoner  thereupon  applied  to  this  court  for  a  writ 
of  error ;  which  was  allowed, 

T.  N.  Williams  and  Wm.  ^  J,  Daniel^  for  the  prisoner. 
The  Attorney  O-enercUy  for  the  Commonwealth. 
MoNOUBB,  P.     This  is  a  writ  of  error  to  a  judgment  of  the  Cir- 
cuit Court  of  Bedford  Countv,  affirming  a  judgment  of  the  Coimty 
Court  of  said  county,  convicting  the  plaintiff  in  error,  Harrold  P. 
Read,  of  maUciously  shooting  one  George  S.  Merriman,  with  intent 
to  maim,  disfigure,  disable,  and  kill  him.     The  questions  arising  in 
the  case  are  presented  by  two  bills  of  exceptions,  taken  by  the  plain- 
tiff in  error  m  the  course  of  the  proceedings  in  the  County  Court : 
one  of  them  to  the  opinion  of  said  court  overruling  the  motion  of 
the  prisoner  to  set  aside  the  verdict  of  the  jury  and  grant  him  a  new 
trial,  upon  various  grounds  set  out  in  the  first  bill  of  exceptions ; 
and  the  other,  to  the  opinion  of  said  court  overruling  the  motion  of 
the  prisoner  to  arrest  judgment  on  said  verdict,  upon  the  ground  set 
oat  in  the  second  bill  of  exceptions.     I  will  consider  these  questions 
in  their  order ;  and  first  those  which  arise  on  the  first  bill  of  excep- 
tions. 

The  motion  to  set  aside  the  verdict  and  grant  a  new  trial  was 
based  upon  four  grounds,  viz :  1st.  That  the  verdict  of  the  jury 
was  against  the  law  and  the  evidence  in  the  cause. 

2d.  Because,  since  the  rendering  of  said  verdict  the  prisoner  had 
discovered  important  evidence,  which  he  could  not  have  before  dis- 
covered by  reasonable  diligence,  material  to  his  defence  on  said  trial ; 
and  which,  if  given  in  before  the  jury,  ought,  and  would,  have  pro- 
duced a  different  verdict  from  the  one  found. 

3d.  Because  the  jury  were  influenced  in  making  up  their  ver- 
dict bj  improper  considerations,  not  admissible  under  the  evidence, 
and  not  vrarranted  by  it. 

4th.  Because  of  the  improper  and  irregular  treatment  of  the  jury 
during  the  trial,  by  being  committed,  after  they  were  sworn  and 
during  the  trial,  to  tibe  custody,  and  exposed  to  the  influence,  of  a 
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deputy  sheriff,  who  was  a  witness,  and  had  testified  to  material  facts 
on  behalf  of  the  Commonwealth  on  said  trial. 

Ought  the  verdict  to  have  been  set  aside  and  a  new  trial  granted 
on  either  of  these  four  grounds ;  and, 

1st.     That  the  verdict  was  af^ainst  the  law  and  the  evidence. 

In  considering  this  ground  H  may  be  material,  first,  to  inquii« 
whether  the  facts  proved,  or  only  the  evidence  introduced,  on  the 
trial,  are  certified  in  the  bill  of  exceptions.     While  it  is  well  settled 
that  an  appellate  court  may  revise  a  judgment  of  the  court  below, 
refusing  a  new  trial  on  the  ground  tW  the  verdict  is  contrary  to 
evidence,  even  in  a  crimmal  case,  in  behalf  of  the  accused  ;  yet  it  is 
also  well  settled  that  the  bill  of  exceptions  must  so  present  the  case 
as  that  the  appellate  court  may  be  able  to  see  whether  the  jury  has 
correctly  applied  the  law  to  the  facts  of  the  case,  and  to  correct  any 
error  which  the  jury  may  have  committed  in  that  respect.     Regu- 
larly the  facts,  instead  of  the  evidence,  ought  to  be  certified  in  the  bill 
of  exceptions  ;  and  where  there  is  a  conflict  or  complication  of  evi- 
dence, the  court  may,  on  that  groimd,  be  unable  or  unwilling,  and, 
therefore,  refuse,  to  certify  the  facts ;  and  then  the  appellate  court 
cannot  revise  the  judgment,  tmless  the  evidence  be  certified,  and 
then  only  on  certain  conditions.     That  is,  the  court  will  not  in  that 
case  reverse  the  judgment,  unless,  after  rejecting  all  the  parol  evi- 
dence  for  the  exdiptor,  and  giving  fuU  f aitl^  and  credit  to  tLt  of  the 
adverse  party,  the  decision  of  the  court  below  still  appears  to  be 
wrong.     As  to  the  rule  to  be  observed  where  evidence  only  is  certi- 
fied, see  Ewing  v.  Ewingy  2  Leigh,  337 ;  Green  v.  A%hly^  6  lb.  136  ; 
Rohr  V.  Davisj  9  lb.  80 ;  Pa%ley  v.  English,  5  Gratt.  141 ;  BtdV^ 
ca%e^  14  lb.  618. 

Whether  the  court  of  trial  intended  to  certify  the  facts,  or  the 
evidence  only,  is  sometimes  a  doubtful  question.     In  form,  it  sonrie- 
times  appears  that  the  certificate  is  one  of  facts,  whereas,  in  sub- 
stance, it  is  a  certificate  of  evidence  only ;  and  so,  on  the  other  hand^ 
it  may,  in  form,  appear  to  be  one  of  evidence  only,  when  it  was  in- 
tended to  be  one  oi  facts.     Each  case  must  depend  upon  its  own 
circumstances,  and  the  appellate  court  must  determine,  as  well  as  it 
can,  what  is  the  character  of  the  certificate  in  that  respect.     On 
this   subject    see  Bennett  v.  Hardaway^  6  Munf.   125  ;  JacksorCs 
AdmW  V.  Henderson^  3  Leigh,  196 ;  Patterson  v.  Ford^  2  Gratt.  18  ; 
Vaiden's  case^  12  lb.  717.     Where  the  matters  certified  in  form  as 
facts  are  in  any  respect  conflicting,  it  is  evident  that  the  certifiej^te, 
in  that  respect  at  least,  is  of  evidence  and  not  of  facts,  because  facts 
cannot  be  conflicting,  but  must  be  consistent  with  each  other. 

The  certificate  in  this  case  may  be  said  to  be  in  form  a  certificate 
of  facts.  It  commences  by  saying :  "  The  court  doth  certify  that 
the  following  are  the  facte,  and  all  of  the  facte,  proved  before    the 

{'ury  on  said  trial.''  It  then  proceeds  to  state  what  each  witness  on 
>ehalf  of  the  Commonwealth,  and  on  behalf  of  the  prisoner^ 
'*  proved  "  in  detail ;  and  it  concludes  each  statement  by  saying, 
that  the  foregoing  are  all  the  facte  proved  "  on  behalf  of  the  Com- 
monwealth," and  "  on  behalf  of  the  prisoner,"  respectively. 

But  when  we  come  to  examine  the  **  facte  proved,"  as  stated    >>y 
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the  several  witnesses,  we  find  such  a  conflict  between  them  in  most 
material  respects  as  to  show  that  the  certificate,  though  in  form 
one  of  facts,  is  really  one  of  evidence  only.  For  example,  in  regard 
to  the  nature  and  degree  of  violence  of  the  blow  given  by  Merriman 
to  the  prisoner  immediately  preceding  the  act  of  shooting  by  the 
latter,  — a  vitally  important  fact  in  the  case,  if  that  blow  was  the 
provocation  which  induced  and  caused  the  said  act,  —  there  is  a 
very  decided  conflict  in  the  testimony,  and  most  of  the  witnesses  on 
both  sides  differ  among  themselves  as  to  the  character  of  that  blow. 
Jordan  Martui,  a  witness  for  the  prisoner,  says  that  "  Merriman 
struck  prisoner  a  violent  blow  in  the  pit  of  the  stomach,  knocking 
him  back  eight  or  ten  feet,  prisoner  falling  and  catching  on  his 
hands."  The  blow  struck  by  Merriman  was  a  heavy  one — like  the 
kick  of  a  mule." 

Now,  if  this  be  a  true  account  of  the  blow,  and  it^  and  not  a  pre 
vious  grudge  or  provocation,  was  the  cause  of  the  shooting,  such 
shooting  could  hardly  be  considered  as  malicious,  at  least,  without 
satisfactory  evidence  that  the  act  was  done  deliberately,  and  not  in 
heat  of  blood.  But  all  the  other  evidence  on  both  sides  represents 
the  blow  as  not  having  been  near  so  violent,  while  it  varies  materi- 
ally in  itself  as  to  the  nature  of  the  blow.  Merriman  himself  says 
he  '*  struck  "  the  prisoner,  who  "  staggered  back  several  feet,  and 
drew  his  pistol  and  fired  at  witness."  Hogan's  evidence  is  to  the 
same  effect.  Kearns  says  "  he  saw  prisoner  put  his  hand  on  Merri- 
man's  shoulder,  seemingly  in  a  gentle  manner  ;  then  Merriman  gave 
prisoner  a  lick  or  a  shove,  saying,  '  Go  away  from  me  and  let  me 
alone  ;  I  don't  want  to  have  anything  more  to  do  with  you  ; '  then 
firing  commenced."  From  this  account,  taken  by  itseU,  it  would 
appear  that  the  blow,  if  blow  it  could  be  called,  was  slight,  and  that 
the  shooting,  even  though  caused  by  the  blow  alone,  was  malicious. 
Franklin  says  he  "  saw  Merriman  strike  or  shove  the  prisoner.  It 
Mras  between  a  shove  and  a  bloTf ;  prisoner  fell  back  about  ten  feet ; 
seemed  to  be  getting  back  to  get  his  pistol ; "  thinks  blow  not  suffi- 
cient to  have  forced  him  back.  '"  The  blow  was  not  a  heavy  one." 
Craig  says,  "  Prisoner  struck  M.  with  his  open  hand ;  M.  then  hit 
prisoner  with  his  doubled  fist.  Prisoner  fell  back,  drew  his  pistol, 
and  after  he  recovered  himself  enough,  shot  M." 

Other  witnesses  besides  Martin,  examined  in  behalf  of  the  pris- 
oner, testified  as  to  the  nature  of  the  blow.  One  of  them,  Lee,  the 
prisoner's  brother-in-law,  says  that  *'  M.  struck  the  prisoner  and 
knocked  him  back  some  ten  feet.  It  was  a  heavy  blow.  Then  pris- 
oner drew  his  pistol  and  fired."  This  testimony  rather  tends  to  con- 
firm that  of  Martin.  But  another  of  the  prisoner's  witnesses, 
Douglass,  gives  testimony  tending  the  other  way.  He  says  he  "  saw 
M.  strike  or  shove  prisoner  off  several  paces,  and  theil  prisoner 
commenced  firing."  Thus  describing  the  blow  in  almost  the  same 
kDgaage  in  wbi^  it  is  described  by  two  of  the  witnesses  for  the 
Commonwealth,  to  wit,  Kearny  and  Franklin,  and  concurring  with 
them  in  representing  the  blow  to  have  been  a  slight  and  not  a 
heavy  one. 

There  are  other  material  facts  about  which  there  is  a  conflict  in 
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the  evidence  ;  but  enough  has  been  stated  to  show  that  the  County 
Court  really  certified  in  the  bill  of  exceptions  the  testimony  in  full 
of  the  witnesses,  and  not  the  facts  only,  which  the  court  consid- 
ered to  be  proved  by  them. 

Regarding  the  certificate,  then,  to  be  one  of  evidence,  and  not  of 
the  facts  which  the  court  considered  to  be  proved  by  the  evidence, 
we  must  reject  the  evidence  in  behalf  of  the  prisoner,  and  consider 
the  case  upon  the  evidence  on  the  part  of  the  Commonwealth,  accord- 
ing to  the  rule  established  by  cases  before  referred  to.  See  Vaiden's 
case  (12  Gratt.  726),  and  the  cases  there  cited.  Applying  that 
rule  to  the  case,  it  will  be  found,  I  think,  to  be  a  very  plain  one. 
We  have  only  to  take  the  testimony  of  the  witness,  Merriman,  who 
states  the  whole  case  from  the  beginning  to  the  end ;  examine,  in 
connection  with  it,  some  few  circumstances  omitted  by  him  but 
stated  by  other  witnesses  for  the  Commonwealth,  and  inquire 
whether,  upon  the  case  thus  presented,  this  court  would  be  warranted 
in  reversing  the  judgment  upon  the  ground  that  the  verdict  was 
contrary  to  law  and  the  evidence. 

Before  I  review  Merriman's  testimony,  I  will  remark  in  regard 
to  it,  that  it  seems  to  be  in  conflict  with  none  of  the  other  testimony, 
either  that  in  behalf  of  the  Commonwealth,  or  that  in  behalf  of  the 
prisoner.  He  omits,  perhaps  from  inadvertence,  a  few  particulars 
statied  by  other  witnesses,  but  those  particulars  are  consistent  with 
what  he  states.  Even  the  testimony  of  the  prisoner's  witness,  Mar- 
tin, in  regard  to  the  severity  of  the  blow  given  by  Merriman  to  the 
prisoner,  is  not  in  conflict  with  the  testimony  of  Merriman,  who, 
while  he  gives  no  particular  description  of  the  severity  of  the  blow, 
admits  that  he  ''struck"  the  prisoner,  who  "staggered  back  sev- 
eral feet  and  drew  his  pistol  and  fired  at  witness."  The  testimony 
of  this  witness  is,  therefore,  no  doubt  substantially  true.  But 
whether  so  or  not,  it  must  be  so  considered  in  disposing  of  the  ques- 
tion now  before  us. 

Merriman  states  that  he  had  played  at  cards  with  prisoner  and 
others,  at  the  November  term,  1871,  of  Bedford  County  Court,  and 
had  there  lost  a  twenty-dollar  note,  which  he  believed  had  been 
stolen  from  him.     At  January  term,  1872,  of  said  court,  at  Liberty, 
and  in  the  morning  of  said  day,  witness  went  to  prisoner  and  men- 
tioned  the  loss  of  the  note  to  him,  and  prisoner  said  he  was  innocent 
in  the  matter,  and  if  witness  would  give  him  time  he  would  show  his 
innocence.     Witness  then  told  prisoner  he  would  give  him  time.      In 
the  afternoon  of  the  same  day  witness  went  again  to  prisoner  axid 
asked  him  about  the  note.     Prisoner  again  said  that  if  witness  woixld 
give  him  time  he  would  show  his  innocence;  and  witness  again  told 
him  he  would  give  him  time.     At  the  following  February  term  of 
said  court  witness  again  went  to  prisoner  about  said  note,  and  pris- 
oner again  asked  for  time,  which  witness  again  agreed  to  give.      A.t 
the  following  June  term  of  said  court  witness  again  called  on  pris- 
oner about  said  note,  when  prisoner  jgave  witness  an  account  of  ssvid 
note,  which  witness  said  he  knew  was  false ;  and,  therefore,  witness 
told  the  prisoner  that  he  had  stolen  the  note.     Prisoner  then  said  to 
witness  that  witness  must  take  back  that  charge,  or  he  would  shoot 
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him.    Witness  replied  to  prisoner,  ^'  Shoot,  then,  if  you  choose ;  T 
will  not  take  it  back/' 

On  the  11th  day  of  July  following,  in  the  night  time,  prisoner 
was  passing  along  the  public  road  near  the  residence  of  the  mother 
of  witness,  with  whom  witness  lived,  and  called  witness  out  in  the 
road,  where  prisoner  was  sitting  on  his  horse,  and  had  a  conversa- 
tion with  witness  about  the  note,  and  told  witness  he  must  take 
back  the  chaige  he  had  made  against  prisoner  about  the  note. 
Witness  said  to  prisoner  that  he  would  not  take  it  back.     Prisoner 
then  said  to  witness  that  if  he  did  not  take  it  back  he  would  shoot 
liim.    Witness  replied,  "  Shoot,  then."    And  prisoner  rode  oflE  home, 
saying,  ''  I  \viU  see  you  again  at  court."     On  the  23d  day  of  July 
(same  month)  witness  came  to  Liberty,  court  day.     About  ten  or 
eleven  o'clock  in  the  morning  he  saw  prisoner  in  the  court-house  yard, 
near  the  door  of  the  office  of  James  F.  Johnson,  engaged  in  conver- 
sation with  Preston  Burton.     Witness  went  to  where  prisoner  was 
engaged  in  this  conversation,  and  found  it  was  in  regard  to  the  bank 
note.     After  some  conversation  had  about  the  matter  between  Bur- 
ton and  the  prisoner,  prisoner  said  to  witness  that  he,  witness,  had 
told  the  prisoner  that  Burton  had  said  that  he,  Burton,  had  seen  the 
prisoner  take  the  note  from  the  pocket  of  witness,  and  that  Burton 
denied  that  he  had  ever  said  so.     Witness  then  said  that  he  had 
never  said  to  prisoner  that  Burton  made  that  statement.     Prisoner 
insisted  that  witness  had  said  so ;  whereupon  witness  told  the  pris- 
oner that  he  was  ^^  a  damned  liar ;  that  he  had  stolen  his  money, 
iind  he  could  prove  it  on  him."    Witness  and  prisoner  after  this 
went  to  a  bar-room  in  Liberty,  and  were  seated  together  alone  on 
some  barrels.     The  note  was  again  made  the  subject  of  conversation 
by  prisoner,  when  the  prisoner  said  to  witness  that  witness  must 
take  back  what  he  had  said  to  him  about  the  note,  or  he  would 
shoot  him.  Witness  replied,  "  Shoot,  then ; "  that  he  would  not  take 
back  anything  he  had  said  ;  and  that  if  he,  the  prisoner,  did  shoot, 
he  had  better  put  in  a  good  one.     Afterwards,  about  twelve  o'clock 
(if  the  same  day,  prisoner  and  witness  again  met  at  the  grocery  store 
of  John  Caddie,  in  Liberty.     After  they  had  been  there,  Mr.  Cad- 
die gave  them  each  a  glass  of  Uquor.     Witness  drank  a  little  and 
was  about  leaving,  when  prisoner  was  drinking  his  liquor,  and  called 
to  him  and  said,  that  he  must  take  back  what  he  had  said,  or  he 
would  shoot  himr.     Witness  replied  that  he,  prisoner,  might  shoot  as 
much  as  he  pleased  ;  that  he,  witness,  would  not  take  back  any- 
thing fae  had  said. 

After  the  interview  spoken  of  between  prisoner  and  witness  at  the 
bar-room,  witness  went  to  his  sister  (Mrs.  Lucy  Dennis),  who  re- 
sides in  Liberty,  and  borrowed  from  her  the  pistol  which  he  subse- 
quently used  in  the  fight  with  prisoner  in  front  of  Ferguson's  Hotel. 
It  was  a  five-shooter,  similar  to  the  one  used  by  prisoner  in  the  fight, 
smd  every  chamber  was  loaded.  In  the  afternoon  of  said  day  be- 
tween the  hours  of  three  and  six  o'clock,  the  prisoner  called  witness 
to  him  and  asked  him  to  take  a  walk ;  that  they  walked  across  the 
street,  and  when  Uiey  reached  the  front  of  the  door  of  Ferguson's 
Hotel,  facing  the  court-house  lot,  witness  said  to  prisoner  &at  he 
vor-  !•  18 
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would  go  no  further ;  that  he  intended  to  go  into  Ferguson's  and  get 
a  drink ;  prisoner  then  said  this  matter  must  be  settled  right  now ; 
witness  then  said,  *'  Let  it  be  settled  then ; "  prisoner  then  said,  '*  You 
must  take  back  what  you  have  said,  or  I  will  shoot  you ;  '*  witness 
replied,  "  Shoot,  damn  you,  shoot;  I  am  tired  of  this  talk ; "  and  used 
a  vulgar  expression  to  prisoner.  Prisoner  then  pushed  witness  off, 
and  witness  struck  him,  and  prisoner  staggered  back  several  feet  and 
drew  his  pistol  and  fired  at  witness,  and  struck  him  on  the  shoulder ; 
witness  then  attempted  to  draw  his  pistol,  and  found  some  difficulty 
in  getting  it  out ;  after  witness  got  his  pistol  out  he  presented  it  at 
prisoner,  and  before  he  fired,  prisoner  fired  his  second  shot,  which 
struck  witness  on  his  right  arm  as  it  was  extended,  and  caused  wit- 
ness to  lower  his  arm,  and  witness  fired  his  ball  from  his  pistol,  he 
thinks,  into  the  ground.  Prisoner  fired  some  three  or  four  shots  in 
all.  Witness  fired  only  one  shot,  and  snapped  his  pistol  several 
times  at  prisoner,  but  could  not  get  it  to  go  off  but  once.  After 
prisoner  had  ceased  firing,  he  ran  into  Ferguson's  Hotel,  and  witness 
pursued  to  the  door. 

Witness  was  shot  in  two  places  —  on  the  top  of  the  right  shoulder, 
and  on  the  front  of  the  right  arm,  between  the  elbow  and  the  top  of 
the  shoulder.  The  ball  that  struck  the  shoulder  went  out  in  rear  of 
the  shoulder,  and  the  one  that  struck  the  arm  ranged  upwards  along 
the  arm,  and  lodged  in  the  muscles  over  the  right  chest.  Imme- 
diately after  the  snooting.  Dr.  Bowyer  dressed  the  wounds  and  cut 
out  the  ball  that  was  lodged  as  aforesaid. 

Witness  was  in  bed  about  two  days  from  his  wounds ;  was  lying 
about  the  house  about  two  weeks,  and  they  were  well  at  the  time  of 
the  trial.  When  the  difficulty  occun'ed  in  front  of  Ferguson's  Hotel 
witness  did  not  think,  as  he  stated,  that  prisoner  intended  to  shoot 
until  he  saw  him  draw  his  pistol.  Witness  and  prisoner  had  both 
been  drinking  during  the  day  on  which  the  shooting  occurred,  and 
both  were  under  the  influence  of  liquor  when  the  shooting  took  place. 

Wingfield,  another  witness  for  the  Commonwealth,  states  that  he 
was  at  the  livery  stable  of  John  W.  Scott,  in  Liberty,  a  short  time 
before  the  difficulty  occurred;  saw  prisoner  there;  prisoner  asked 
him  if  he,  prisoner,  got  into  a  difficulty,  whether  witness  would 
stand  by  him  ;  further  inquired  if  he,  prisoner,  needed  bail,  whether 
witness  would  go  his  bail.  Merriman's  name  was  not  mentioned  by 
prisoner  in  this  conversation ;  prisoner  was  drunk ;  was  very  much 
under  the  influence  of  liquor. 

Scott,  another  witness  for  the  Commonwealth,  states  that  prisoner 
put  up  his  horse  at  the  livery  stable  of  witness  in  Liberty,  on  the 
morning  of  the  23d  of  July.     Saw  him  again  about  two  o'cloet  oi 
that  day ;  was  talking  a  heap  of  foolishness,  and  said  something  &l>out 
that  money  ;  said  George  must  take  that  back ;  if  he  didn't  t&ke  it 
back  there  would  be  some  shooting.     Witness  thought  it  was  limtor 
talking.    Prisoner  was  drunk  —  so  drunk  that  he  staggered  ;  h^L  to 
hold  to  a  peg  in  the  stable  in  order  to  be  able  to  stand.     This  Mras 
an  hour  or  more  before  the  shooting  occurred.     Prisoner  and  Merri- 
man  seemed  always  to  be  friendly ;  saw  them  walking  the  streot  to- 
gether a  short  time  before  the  difficulty. 
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In  regard  to  the  conduct  and  manner  of  the  prisoner  at  the  time 
of  the  shooting,  Franklin,  a  witness  for  the  Commonwealth,  says, 
"  Prisoner  seemed  to  handle  himself  well  and  very  cool ;  "  and  Mar- 
tin, a  witness  for  the  prisoner,  says,  ^^  Prisoner  rose  and  drew  his 
pistol  from  mider  his  coat  tail,  and  shot  at  Merriman  two  fair  and 
deliberate  fires^  as  if  he  had  a  post  planted  ;  did  not  seem  to  be  ex- 
cited or  alarmed.^^ 

I  have  stated  the  evidence  (or  so  much  of  it  as  seems  to  be  ma- 
terial to  be  stated  in  the  yiew  I  am  now  taking  of  the  case)  thus 
fully,  because  it  is  necessary  to  make  such  a  statement  in  order  to 
determine  the  question  now  before  us,  whether  the  verdict  of  the 
jury  was  contrary  to  law  and  the  evidence,  and  whether,  on  that 
ground,  the  judgment  ought  to  be  reversed.  And  now,  with  the 
case  before  us  as  it  appears  upon  the  record,  I  will  proceed  to  con- 
sider that  question. 

There  is  certainly  no  good  ground  for  dispute  about  the  law  which 
is  to  govern  us  in  the  decision  of  the  question.  The  conviction  was 
of  malicious  shooting  with  intent  to  kill.  Whether  the  prisoner  was 
guilty  of  malicious  shooting  with  intent  to  kill  or  not,  depends  en- 
tirely upon  the  question  whether,  if  the  prisoner  had  killed  Merriman, 
inst^Ml  of  only  wounding  him  (with  intent  to  kill,  &c.),  the  offence 
would  have  been  murder,  either  in  the  first  or  second  degree  —  it 
matters  not  which — or  would  have  been  only  manslaughter,  or 
homicide  in  self-defence.  If  it  would  have  been  murder,  then  the 
prisoner  was  guilty  of  the  offence  of  malicious  shooting  with  intent 
to  kill,  of  which  he  was  convicted.  If  it  would  not,  then  he  was 
not  guilty  of  that  offence,  however  guilty  he  might  have  been  of 
another  offence,  as  of  unlawful  shooting  with  intent  to  kill,  &c. 
That  it  would  have  been  homicide  in  self-defence  is  not  pretended, 
and  there  is  certainly  no  ground  for  pretending.  The  only  question, 
therefore,  is  whether  it  would  have  been  murder  or  manslaughter. 

The  distinctions  between  murder  and  manslaughter,  at  least  so  far 
as  concern  this  case,  have  been  settled  for  centuries,  and  can  admit 
of  no  question ;  and  I  will  not  take  time  to  repeat  what  has  already 
been  repeated  more  than  a  thousand  times,  the  definitions  of  these 
two  offences.  I  will  only  say  on  this  subject  that  every  unlawful 
homicide  must  be  either  murder  or  manslaughter;  and  whether  it 
be  one  or  the  other  depends  alone  upon  whether  the  party  who  per- 
petrated the  act  did  it  with  malice  or  not  —  malice  either  express  or 
implied.  That  one  word  malice  is  the  touchstone  by  which  the 
grade  of  the  offence  must  be  determined.  When  a  homicide  is  com- 
mitted in  the  course  of  a  sudden  quarrel  or  broil,  or  mutual  combat, 
or  upon  a  sudden  provocation,  and  \vithout  any  previous  grudge,  the 
t'ffence  may  be  murder  or  manslaughter,  according  to  the  circum- 
stances, of  the  case.  Of  which  circumstances  the  most  important, 
generally,  are  the  nature  and  degree  of  the  provocation ;  the  man- 
ner in  which  it  was  resented ;  the  character  or  the  weapon  used  for 
the  purpose,  and  whether  it  was  casually  or  accidentally  at  hand,  or 
was  prepared  for  the  purpose  of  doing  such  an  act  and  carried 
secretly  about  the  person.  A  reasonable  provocation  is  always  neces- 
sary to  reduce  a  felonious  homicide,  committed  upon  sudden  provoca- 
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tion,  from  the  degree  of  murder  (which  is  its  presumed  d^ree)  to 
that  of  manslaughter ;  and  especially  when  the  ofiEence  is  committed 
with  a  deadly  weapon.  Words  alone,  however  insulting  or  con- 
temptuous, are  never  a  sufficient  provocation  to  have  that  effect,  at 
least  where  a  deadly  weapon  is  used ;  so  tender  is  the  law  of  human 
life,  and  so  much  opposed  is  it  to  the  use  of  such  a  weapon. 

It  is  not  only  necessary  in  such  a  case  and  for  such  an  effect  that 
a  reasonable  provocation  should  be  received,  but  it  is  also  necessary 
that  the  provocation  should  have  the  effect  of  producing  sudden 
passion  under  the  influence  of  which  alone  the  offence  is  committed. 
It  must  be  a  sudden  transport  of  passion,  which  the  law  calls  ^ror 
brevis.  If  a  person  on  receiving  the  gravest  provocation  is  un- 
moved by  passion,  but  wantonly  and  wilfully  and  wickedly  kills  his 
adversary  otherwise  than  in  self-defence,  he  is  guilty  of  murder. 
The  law  mitigates  the  offence  to  manslaughter  only  as  an  indul- 
gence to  the  infirmity  ot  human  nature.  Provocation  without  pas- 
sion, or  passion  without  provocation,  will  not  do  ;  both  must  concur 
to  reduce  the  offence  to  the  grade  of  manslaughter. 

Again,  if  an  unlawful  homicide  be  committed  in  pursuance  of  a 
preconceived  purpose,  the  offence  will  be  murder,  no  matter  how 

?*eat  a  sudden  provocation  may  have  immediately  preceded  the  act. 
he  provocation  may  have  been  brought  about  or  sought  by  the 
perpetrator,  or  he  may  have  availed  himself  of  it  to  give  color  of 
justification  or  excuse  to  his  act,  done  in  execution  of  his  deliberate 

Eurpose.  It  is  true  that  where  there  is  both  an  old  grudge  and 
:esh  provocation,  the  jury  ought  rather  to  presume,  in  the  absence 
of  sufficient  evidence  to  the  contrary,  that  the  homicide  was  in- 
duced bv  the  fresh  provocation,  and  not  by  the  old  grudge.  But 
then  this  is  a  matter  for  the  jury  on  all  the  evidence  before  it,  and 
there  is  generally  sufficient  evidence  in  every  such  case  to  satisfy  the 
jury  beyond  a  doubt  which  one  of  these  two  concurring  motives  in- 
duced tne  act. 

In  this  case,  if  there  had  been  no  evidence  of  an  antecedent 
grudge,  or  of  previous  threats  and  preparation  for  the  commissioix 
of  the  act ;  in  other  words,  if  it  had  been  the  case  of  a  homicide 
committed  alone  on  sudden  provocation ;  and  the  jury  had  found 
the  accused  guilty  of  murder,  it  would  have  been  difficult,  consist- 
ently with  the  rules  of  law,  even  for  the  court  of  trial  to  set  aside 
the  verdict,  much  less  for  an  appellate  com-t  to  reverse  the  judg- 
ment on  the  ground  that  the  verdict  was  contrarv  to  law  and 
evidence.     It  would  have  been  a  question  for  the  jury  to  decide 
upon  all  the  evidence ;  and,  looking  to  the  nature  of  the  provoca- 
tion, being  between  a  shove  and  a  blow,  according  to  some  of  th.e 
evidence  ;  to  the  deadly  nature  of  the  weapon  used  by  the  offender^ 
which  was  carried  secretly  about  his  person,  perhaps  for  the  very 
purpose ;  to  the  cool  and  deliberate  manner  in  which  he  used  xt^ 
thus  indicating  an  absence  of  sudden  passion,  and  the  presence  of 
a  malicious  purpose;  even  the  court  of  trial  could  not  well  ha^ve 
said  that  the  evidence  did  not  warrant  the  jury  in  finding  suck    «k 
verdict.     But  that  court  being  satisfied  with  the  verdict,  and 
fusing  to  set  it  aside,  surely  an  appellate  court  would  not  have 
versed  the  judgment. 
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Bat  in  tiiis  case,  there  was  abundant  evidence  of  an  antecedent 
grudge  and  previous  threats,  and  preparation  for  the  commission  of 
die  act.  Merriman  had  lost  a  twenty-dollar  note,  and  suspected 
the  prisoner  of  stealing  it.  The  prisoner  asked  for  time  to  show 
his  innocence,  and  repeated  the  request  from  time  to  time,  which 
Merriman  as  often  granted  him.  At  length  the  prisoner  having 
given  him  an  account  which  was  not  satisfactory  to  Merriman,  but 
which,  on  the  contrary,  confirmed  his  suspicion,  he  charged  the 
prisoner  with  the  theft.  Witness  then  said  that  Merriman  must 
take  back  the  charge  or  he  would  shoot  him.  Merriman  replied, 
"  Shoot  then,  if  you  choose ;  I  will  not  take  it  back ; "  without  re- 
peating the  evidence  on  this  subject  again,  it  is  enough  to  say  that 
tliis  threat  of  the  prisoner  and  this  reply  of  Merriman  were  repeated 
as  many  as  five  different  times,  and  at  different  places,  almost  in 
the  same  words,  down  to  the  time  of  the  commission  of  the  act,  im- 
mediately preceding  which  the  prisoner  said,  for  the  last  time, 
"  You  must  take  back  what  you  have  said,  or  I  will  shoot  you."  Mer- 
riman replied,  "  Shoot,  damn  you,  ^hoot ;  I  am  tired  of  this  talk," 
and  used  a  vulgar  expression  to  prisoner.  Now,  although  both  the 
prisoner  and  Merriman  drank  freely  on  the  day  of  the  commission 
of  the  act,  and  were  under  the  influence  of  spirit  at  that  time,  yet 
it  does  not  appear,  and  it  is  not  probable,  that  they  were  under 
such  influence  on  the  former  occasions  when  the  threat  was  made. 
The  prisoner  prepared  himself  with  a  deadly  weapon,  to  wit,  a 
five-shooter,  in  good  order  for  shooting,  which  he  carried  secretly 
about  his  person.  It  does  not  appear  that  he  had  been  in  the  habit 
of  carrying  such  a  weapon  secretly  about  his  person,  and  as  it  is 
unlawful  to  do  so  habitually  (Code  ch.  196,  §  7,  p.  803),  the  jury 
might  well  have  presumed  that  he  provided  himself  with  this 
weapon  for  the  special  purpose  of  executing  his  threat  whenever  he 
could  find  a  favorable  occasion  for  doing  so,  unless  he  could  in- 
timidate Merriman  to  retract  the  charge  he  had  made  against  him. 
These  acts,  connected  with  the  actual  shooting  which  followed  as 
aforesaid,  and  the  circumstances  under  which  it  was  done,  strongly 
tend  to  show  that  the  act  was  deliberately  done  in  execution  of  his 
prior  threats  that  he  would  do  precisely  what  he  did  do.  And  this 
is  greatly  confirmed  by  what  he  said  to  Wingfield  about  being  his 
hwl  if  necessary. 

Now,  could  the  judge  who  presided  at  the  trial  of  this  case  say 
that  the  jury  were  not  warranted  in  finding  that  the  shooting  was 
malicious,  even  if  he  could  have  said  that,  if  upon  the  jury,  he 
would  have  found  a  different  verdict  from  that  which  was  found  ? 
Could  he  have  said  that  the  evidence  was  plainly  insufficient  to  sus- 
tain the  verdict  ?  'It  was  a  case  peculiarly  proper  for  the  determi- 
nation of  the  jury  upon  all  its  facts  and  circumstances.  The  judge 
who  presided  at  the  trial,  and  who,  like  the  jury,  saw  the  witnesses 
and  heard  them  give  their  testimony,  was  satisfied  with  the  verdict, 
and  refused  to  set  it  aside.  And  the  judge  of  the  Circuit  Court  has 
affirmed  the  judgment  of  the  County  Court,  giving  his  reasons  for 
CO  doing  in  an  able  opinion,  which  is  inserted  in  me  record.  Can 
tihis  court,  which  has  not  the  great  advantages  that  the  jury  and  the 
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court  of  trial  had,  in  seeing  and  hearing  the  witnesses,  but  must 
look  at  the  case  in  the  necessarily  imperfect  manner  in  which  it  is 
presented  in  the  record,  undertake  to  reverse  the  judgment  of  two 
courts,  and  to  set  aside  the  verdict  of  the  jury,  in  a  case  which  it 
^as  their  peculiar  province  to  decide,  and  which  thev  had  so  much 
better  means  of  deciding  than  this  court  could  possibly  have  ?    This 
court,  though  it  has  the  power  to  reverse  the  judgments  of  the  courts 
below,  and  set  aside  the  verdict,  has  no  power  to  decide  the  cause  ; 
all  it  can  do  in  that  way  is  to  remand  the  cause  for  a  new  trial  by 
another  jury.     But  it  has  already  been  tried  by  one  jury,  and  there 
is  no  good  reason  for  believing  that  another  jury  would  come  to  a 
different  result.     But  whether  they  would,  or  might,  or  not,  I  think 
this  is  clearly  a  case  in  which  we  ought  not  to  reverse  the  judgment 
on  the  ground  we  have  been  considering.     For  the  rules  which  gov- 
ern this  court  in  such  a  case,  I  refer  to  the  following  decisions  :  In 
civil  cases.  Hobs  v,   Overton  (3  Call,  309)  ;    Brugh  v.  Shanks  (6 
Leigh,  598)  ;  Mays  v.  Callison  (6  lb.  230)  ;  Brotvn  v.  Handley  (1 
lb.  119)  ;  Mahon  v.  Johnston  (lb.  317)  ;  Bell  v.  Alezarider  (21 
Gratt.  1)  ;  and  Blosser  v.  Harshbarger  (lb.  214)  ;  and  in  criminal 
cases.  Slaughter's  case  (11  Leigh,  681)  ;  McCune^s  case  (2  Rob.  R. 
771)  ;  HilVs  case  (2  Gratt.  694)  ;   Mc  WhiH's  case  (3  lb.  594)  ; 
Grayson's  case  (6  lb.  712)  ;  Vaiden's  case  (12  lb.  717)  ;  and  BidVs 
casCy  14  lb.  613.     In  Ross  v.  Overton^  Judge  Roane,  delivering  the 
resolution  of  the  whole  court,  laid  down  the  principle  (in  language 
which  has  since  been  cited  and  approved  in  many  cases)  thus :   A 
new  trial,  on  the  ground  that  the  verdict  is  contrary  to  evidence, 
"  ought  to  be  granted  only  in  case  of  a  plain  deviation,  and  not  in 
a  doubtful  one,  merely  because  the  court,  if  on  the  jury,  would  have 
given  a  different  verdict ;  since  that  would  be  to  assume  the  province 
of  the  jury,  whom  the  law  has  appointed  the  triers."     In  jSnigh  v. 
ShankSy  Judge  Carr,  after  quoting  the  above  language  of  Judge 
Roane,  says :  "  These  remarks  are  applied  to  the  court  which  pre- 
sides at  the  trial,  and  has  all  the  advantages  (possessed  by  the  jury) 
of  seeing  and  hearing  the  witnesses :  how  much  more  strongly  do 
they  apply  to  an  appellate  court,  deprived  of  these  all-important  aids 
in  eviscerating  truth  ?   But  here  they  apply  a  mvlto  fortiori ;  for  not 
only  have  the  triers  appointed  by  law  found  the  verdict,  but  the  court 
which  heard  the  witnesses  has  refused  the  new  trial.     In  such  a  case 
the  '  deviation '  must  be  gross  and  palpable  indeed,  before  I  could 
agree  to  interfere  with  the  verdict."     "  Perhaps,  as  a  juror,  I  naiglit 
have  hesitated  to  find  the  verdict  this  jury  found;  but,  assuredly, 
I  should  not,  as  the  presiding  court,  have  set  aside  its  verdict   as 
against  evidence  ;  and  much  less,  as  an  appellate  court,  can  I  agree 
to  disturb  it."     In  Mays  v.  Callison^  Judge  Cari%  opinion,  in  which 
the  whole  court  concurred,  was  to  the  same  effect ;  and  so  also    in 
Brovm  v.  Handley^  and  in  Mahon  v.  Johnston.     In  Slaughter*9  cci%e^ 
in  regard  to  the  question  whether  a  homicide  was  committed  in  con- 
sequence of  present  provocation  or  a  previous  grudge,  the    couxt 
quote  the  following  appropriate  language  from  the  case  of  Be^rKji  v 
kirkham  (8  Carr.  &  Payne,  115 ;  34  Eng.  C.  L.  R.  318)  :  "  If  a  per- 
son has  received  a  blow,  and  in  the  consequent  irritation  immediately 
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inflicts  a  wound  that  occasions  death,  that  will  be  manslaughter. 
But  he  shall  not  be  allowed  to  make  this  blow  a  cloak  for  what  he 
does ;  and  therefore,  though  there  have  been  an  actual  quarrel  and 
the  deceased  shall  have  given  a  great  number  of  blows,  yet  if  the 
party  inflict  the  wound,  not  in  consequence  of  these  blows,  but  in 
consequence  of  previous  malice,  all  the  blows  would  ^o  for  nothing." 
'-*'  And  so  in  the  case  before  us,"  said  the  court  in  Slaughter* %  caae^ 
^^  we  may  say  the  deceased  committed  a  violent  assault  upon  the 
prisoner  in  throwing  the  brick  at  him ;  but  did  the  prisoner  shoot  him 
in  consequence  of  the  ungovernable  passion  excited  by  that  assault  ? 
or  did  he  seize  upon  it  as  an  opportunity  of  gratifying  his  previous 
malice,  and  carrying  into  effect  a  preconceived  design  to  take  the  life 
of  the  deceased  ?     Those  were  questions  that  belong  to  the  jury  to 
decide ;  and  if  the  record  contains  testimony  from  which  the  jury 
might  reasonably  conclude,  as  they  did,  that  the  killing  was  the 
result  of  malice  aforethought,  then  it  would  be  an  invasion  of  their 
province  for  this  court  to  interfere  and  set  aside  their  verdict."     In 
McCunes  case  the  language  of  the  court  is  very  strong  on  the  same 
subject.     In  HilVs  case  the  court  say :  ^^  Has  the  Commonwealth 
made  out  a  case  of  wilful,  deliberate^  and  premeditated  killing  ? 
And  here  it  should  be  premised  that  this  was  a  question  resting  upon 
the  tendency  and  weight  of  the  evidence,  and  proper  for  the  jury  to 
determine.     And  where  the  jury  and  the  judge  who  tried  the  cause 
concur  in  the  weight  and  influence  to  be  given  to  the  evidence,  it  is 
an  abuse  of  the  appellate  powers  of  this  court,  remote  as  it  is  from 
the  scene  of  the  transaction,  having  the  evidence  only  on  paper,  di- 
vested of  many  elements  which  enter  into  every  jury  trial,  and  which, 
from  their  nature,  cannot  be  presented  on  paper,  to  set  aside  the 
verdict  and  judgment,  because  the  judges  of  this  court,  from  the 
evidence  as  written  down,  would  not  have  concurred  in  thf  verdict. 
Although  we  have,  contrary  to  the  rule  of  the  English  c  mrts,  de- 
cided that  it  is  within  the  appellate  powers  of  this  court  to  set  aside 
a  verdict  because  it  was  not  authorized  by  the  evidence ;  yet  it  is 
only  in  a  case  where  the  jury  have  plainly  decided  against  the  evi- 
dencey  or  loithout  evidence^  that  this  appellate  power  will  be  exer- 
cised.    McCune's  case^  2  Rob.  R.  771."     To  the  same  effect  is  Mc- 
WTiirCs  case.     In  GraysorCs  case  (6  Gratt.  723),  Judge  Scott  lays 
down  the  principles  which  have  been  settled  in  regard  to  new  trials, 
motions  for  which,  he  says,  are  governed  by  the  same  rules  in  crim- 
inal as  in  civil  cases.      I  think  this  case  falls  under  the  fourth  rule 
stated  by  him  (if  under  any),  supposing  the  evidence  to  be  contradic- 
tory ^nd  the  verdict  to  have  been  against  the  weight  of  evidence ; 
in  which  case  he  says,  '^  a  new  trial  may  be  granted  by  the  court 
which  presides  at  the  trial ;  but  its  decision  is  not  the  subject  of  a 
writ  of  error  or  supersedeas,  or  examinable  by  an  appellate  court." 
In   Vaideti's  case  it  was  held  that  a  bill  of  exceptions  in  a  criminal 
ease,  upon  the  refusal  of  the  court  to  grant  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence,  is  to  be  framed  in  the 
same  way  as  the  bill  of  exceptions  in  civil  cases  to  the  like  refusal  is 
framed  ;  and  that  in  reviewing  the  judgment  of  the  court  below,  the 
^{>ellate  court  will  not  reverse  the  judgment  on  the  ground  that 
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there  is  a  doubt  of  its  correctness ;  but  it  must  be  satisfied  that  the 
evidence  is  plainly  insufficient  to  warrant  the  verdict.     See  also 
Hotels  cascy  17  Gratt.  561.     In  the  last  case  decided  by  this  court 
on  the  subject,  Bloiser  v.  Hanhharger^  decided  in  1871,  my  brother 
Christian,  in  whose  opinion  the  other  judges  concurred,  declared 
that  *'  the  rules  of  law,  under  which  a  court  is  warranted  in  set- 
ting  aside  the  verdict  of  a  jury  and  granting  a  new  trial,  are  too 
well  settled  and  firmly  established  by  the  decisions  of  this  court  to 
admit  of  doubt,  or  even  serious  cUscussion"  —  and  he  then   re- 
peated and  reaffirmed  them.     I  have  thus  far  been  considering  the 
case  as  upon  a  certificate  of  evidence  only,  and,  according  to  the  rule 
which  applies  to  such  a  case,  have  disregarded  the  parol  evidence  in 
favor  of  the  prisoner.     "  But  the  result  will  not  be  varied,"  as  was 
said  in  BulVs  ease  (14  Gratt.  613, 622),  "  even  if  the  objection  to  the 
form  of  the  bill  of  exceptions  be  disregarded,  and  all  the  evidence 
^  therein  set  forth  as  well  for  as  against  the  prisoner  be  considered.'* 
In  pursuing  that  mode  of  deciding  the  case,  it  would,  of  course,  be 
necessary  to  disregard  all  the  evidence  of  the  prisoner  in  conflict 
with  the  evidence  against  him.     Nor,  indeed,  will  it  be  varied  if  we 
consider  the  certificate  as  a  certificate  of  facts,  if  it  be  possible  so  to 
consider  it ;  nor  even  if  we  regard  the  evidence  of  the  prisoner  as 
true  where  it  is  in  conflict  with  the  evidence  of  the  Commonwealth, 
and  to  that  extent  reject  the  latter  evidence,  thus  reversing  the  rule 
which  properly  applies  to  such  a  case.     In  any  view  which  can  be 
taken  of  the  case,  the  question  was  a  proper  one  for  the  jury  to  de- 
cide upon  all  the  evidence  before  them.     And  the  jury  having  so  de- 
cided it,  and  the  judge  who  presided  at  the  trial  having  been  satis- 
fied with  the  verdict  and  refused  to  set  it  aside,  this  court  cannot 
properly  reverse  the  judgment,  on  the  ground  that  it  was  contrary 
to  the  evidence. 

I  will  now  consider  the  other  grounds  of  the  motion  to  set  it  aside  ; 
and,   2dly.  As  to  the  ground  of  after-discovered  evidence.     It  is 
admitted  that  the  rules  on  this  subject  ate  correctly  laid  down  in  3 
Wharton's  Am.  Cr.  Law,  §  8161,  and  Thompson's  case  (8  Gratt. 
641)  ;  and  that  after-discovered  evidence,  in  order  to  afford  a  proper 
ground  for  the  granting  of  a  new  trial,  must :  1st,  have  been  discov- 
ered since  the  former  trial ;  2dly,  be  such  as  reasonable  diUgenoe  on 
the  part  of  the  defendant  could  not  have  secured  at  the  former  trial  ; 
Sdly,  be  material  in  its  object,  and  not  merely  cumulative  and  corrob- 
orative or  collateral ;  and,  4thly,  must  be  such  as  ought  to  produce, 
on  another  trial,  an  opposite  result  on  the  merits.     Without  saying 
anything  in  regard  to  whether  the  first  and  second  of  these  four  requi- 
sitions are  complied  with  in  this  case,  I  think  it  very  clear  tliat 
the  third  and  fourth  are  not.    To  say  the  most  of  it,  the  idleged  after- 
discovered  evidence  is  merely  cumulative  and  corroborative,  and  is 
not  such  as  ought  to  produce  on  another  trial,  an  opposite  result   on 
the  merits.     It  does  not  tend  to  discredit  Merriman  ;  and  if  it  did» 
the  general  rule  is,  that  a  new  trial  will  not  be  granted,  where   the 
object  is  to  discredit  a  witness  on  the  opposite  side.     8  Whart,    § 
8184  ;  Thompson's  ease^  supra.   In  regard  to  "  the  remarkable 
ment  of  Jolm  W.  Scott,  that  he  knew  that  the  twenty-dollar 
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note  spoken  of  was  not  stolen  by  the  prisoner,  but  was  won  in  gam- 
ing by  him  from  Merriman,"  I  agree  with  the  learned  judge  of  the 
Circuit  Court  in  saying,  that  said  statement,  "  if  true,  would  not  be 
relevant  or  material  testimony  on  the  trial  of  the  prisoner  for  mali- 
cious shooting.  But  it  does  seem  very  strange  that  this  person  who 
was  examined  as  a  witness  on  the  trial,  and  who  knew  of  the  diffi- 
culty between  Merriman  and  the  prisoner,  and  that  the  latter  was 
threatening  to  shoot  the  former  for  charging  him  with  stealing  the 
note,  should  never  have  spoken  of  it  until  after  the  trial,  when  one 
word  from  him  would  have  settled  all  difficulties  between  them." 
I  am  of  opinion  that  the  alleged  after-discovered  evidence  afforded 
no  good  ground  for  a  new  trial. 

3dly.  As  to  the  ground  that  the  jury  were  influenced  in  their  ver- 
dict by  improper  considerations.  The  only  support  offered  to  sus- 
tain this  ground  was  the  affidavit  of  Scott,  that  he  heard  two  of  the 
jury  say  that  they  had  rendered  their  verdict  in  part  on  account  of 
the  deiendant's  failure  to  explain  before  them  the  matter  of  the 
twent^'-doUar  note  which  he  was  charged  to  have  stolen.  To  say 
nothing  of  the  doubtful  character  of  this  witness  for  veracity,  for 
reasons  before  stated,  it  is  enough  to  say,  that  even  the  affidavits  of 
the  two  jurors  themselves  to  the  same  effect  would  have  been  an  in- 
sufficient ground  for  setting  aside  the  verdict  of  the  jury.  "  Though 
the  former  practice  was  different,"  says  Wharton,  '*  it  is  now  settled 
in  England  that  a  juror  is  inadmissible  to  impeach  the  verdict  of  his 
fellows.  '  It  would  open  each  juror,'  declared  Mansfield,  C.  J.,  '  to 
great  temptation,  and  would  unsettle  every  verdict  in  which  there 
could  be  found  upon  the  jury  a  man  who  could  be  induced  to  throw 
discredit  on  their  common  deliberations.'  "  3  Whart.  §  3155.  In 
tins  country  the  English  rule  has  generally  been  adopted.  lb.  In 
Thomp»orCB  case  (8  Gratt.  641, 650),  Thompson,  J.,  in  delivering  the 
opinion  of  the  court,  admitted  the  well  settled  English  rule,  and  the 
great  preponderance  of  American  authority  in  the  same  way ;  and  he 
quoted  the  strong  language  of  Chief  ^'Justice  Hosmer,  in  5  Conn.  R. 
348,  that  "  the  opinion  of  almost  the  whole  legal  world  is  adverse  to 
the  reception  of  such  testimony,  and  in  my  opinion,  on  invincible 
foundations."  In  BvlV%  case  (14  Gratt.  613, 626,  632),  most  of  the 
authorities,  English  and  American,  including  those  of  our  own  State, 
on  this  subject,  were  referred  to  ;  and  tiiis  court  concluded  that, ''  in 
view  of  all  the  authorities,  and  of  the  reason  on  which  they  are 
founded,  we  think,  as  a  general  rule,  the  testimony  of  jurors  ought 
not  to  be  received  to  impeach  their  verdict,  especially  cm  the  ground 
of  their  own  misconduct." 

But  in  this  case  we  have  not  the  affidavit  of  the  two  jurors  them- 
selves, but  only  the  affidavit  of  a  third  person,  as  to  what  he  says 
he  heard  them  say ;  and  it  is  laid  down  that  ^^  the  affidavit  of  third 

E arsons  as  to  what  they  have  heard  jurors  say  respecting  their  ver- 
ct,  is  inadmissible  to  impeach  it."  3  Wharton,  §  3156.  In  this 
ease,  too,  we  have  counter  affidavits  of  two  others  of  the  jury,  that 
m  deciding  the  case  and  rendering  their  verdict,  the  question  of  the 
guilt  or  innocence  of  the  prisoner  in  taking  the  twenty-dollar  note, 
which  Merriman  charged  the  prisoner  with  having  taken,  was  not 
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discussed  or  considered  by  the  jary,-r-^t  least,  so  far  as  the  affiants 
heard  or  believed.  I  am  of  opinion  that  the  ground  thirdly  relied 
on  as  aforesaid  for  setting  aside  the  verdict  was  insufficient  for  that 
purpose. 

4thly.  As  to  the  ground  that  the  jury,  after  they  were  sworn  and 
during  the  trial,  were  committed  to  the  custody  and  exposed  to  the 
influence  of  a  deputy  sheriff,  who  was  a  witness  and  haa  testified  to 
material  facts  in  behalf  of  the  Commonwealth  on  said  trial. 

I  do  not  think  I  can  answer  this  objection  in  stronger  or  more 
appropriate  language  than  that  which  was  used  by  the  learned  judge 
of  the  Circuit  Court  on  the  same  subject,  and  which,  therefore,  I 
adopt  as  mine :  ^^  The  counsel  for  the  prisoner  argue  that  this  was 
improper,  and  liken  it  to  a  case  of  a  separation  of  the  jury,  or  their 
improper  intercourse  with  persons  not  of  the  jury.  If  it  had  even 
been  shown  that  the  deputy  sheriff  was  an  important  witness,  or 
had  any  feeling  against  the  prisoner,  it  seems  to  me  that  it  would 
be  going  a  great  length  to  presume  that  he  had  violated  his  duty  and 
his  oath,  by  speaking  to  the  jury  on  the  subject  of  the  trial.  He 
took  an  oath  that  he  would  not  speak  to  them  himself  on  the  subject 
of  the  trial,  nor  suffer  any  other  person  to  speak  to  them.  The 
sheriff  is  obliged  to  speak  to  the  jury  as  relates  to  their  comfort  or 
wants,  and  under  the  law,  he  is  obliged  to  take  care  of  and  provide 
for  them,  and  have  the  custody  of  them  during  the  recess  of  the 
court ;  and  because  he  happens  to  be  called  upon  as  a  witness  to 
prove  a  fact  in  the  case,  however  immaterial  or  unimportant,  it  seems 
to  me  that  it  ought  not  to  be  presumed  that  he  violated  his  duty  and 
his  oath,  without  any  motive  for  so  doing. 

In  this  case  it  does  not  appear  that  the  deputy  was  summoned  as 
a  witness.     He  was  not  examined  in  chief,  but  was  called  on  as 
rebutting  evidence  to  prove  a  single  fact,  viz. :  that  the  prisoner  did 
not  fall  when  he  was  stricken  by  Merriman  —  a  fact  not  very  mate- 
rial, and  which  was  proved  by  a  number  of  other  witnesses  who  tes- 
tified in  the  cause  —  indeed,  by  every  one  who  testified  on  the  sub- 
ject, except  Jordan  Martin.     The  sheriffs  who  had  custody  of  the 
jury  were  sworn  in  court  every  evening  in  the  presence  of  the  pris- 
oner and  his  counsel ;  and  if  tnere  was  any  objection  to  any  of  tnem 
having  charge  of  the  jury,  it  ought  to  have  been  made  then  ;  and  if 
there  was  any  reason  for  it,  the  court  would  doubtless  have  pre- 
vented any  improper  person  from  having  charge  of  it.     That  the 
deputy  sheriff,  Kasey,  should  have  been  casually  called  on  in  the 
progress  of  the  trial,  to  prove  a  single  fact  which  transpired  in  hia 
presence,  and  had  been  already  proved  by  several  witnesses,  cer- 
tainly did  not  show  that  he  had  any  feeling  about  the  result  of  the 
prosecution,  or  legally  disqualify  him  from  keeping  the  jury.      It 
did  not  tend  to  show  that  he  was  an  unfit  person  to  perform  that 
office,  and  he  might,  notwithstanding  that  fact,  have  been  a  very  fit 
person  for  that  purpose.     The  prisoner  may  haie  had  perfect  confi- 
dence in  his  integrity,  and  may  have  preferred  that  he  should  con* 
tinue  to  keep  the  jury  after  he  had  given  evidence.     That  he  'Was 
sworn  for  that  purpose  in  the  presence  of  the  prisoner,  without  Hxiy 
objection  being  made  on  his  part,  shows  that  he  had  no  objection  to 
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make ;  and  it  is  now  too  late  to  make  such  an  objection,  for  the  first 
time,  in  the  appellate  court,  even  if  it  could  have  been  made  suc- 
cessfully at  any  time.  It  will  be  presumed  that  the  oflBcer  performed 
his  duty  and  his  oath,  in  the  absence  of  any  evidence  to  the  contrary. 

My  attention  has  been  called  to  the  case  of  McElrath  v.  The 
State  (2  Swan  R.  378),  which  is  supposed  to  have  a  material  bearing 
on  the  question  I  am  now  considering.  I  always  regard  with  respect 
a  decision  of  the  highest  court  of  a  sister  State,  especially  when  it 
is  supported  by  good  reasons,  although  it  is  not  a  binding  authority 
in  this  State,  but  in  my  opinion,  and  with  all  respect  for  the 
opinions  of  those  who  differ  from  me,  that  case  is  not  at  all  in  point. 
There  a  new  trial  was  awarded  a  prisoner  convicted  of  manslaughter, 
because  it  appeared  that  during  the  progress  of  the  trial  the  prose- 
cutor spent  a  night  in  the  room  with  the  jury,  who  had  been  com- 
mitted by  the  court  to  the  care  of  a  constable,  though  the  prosecutor 
was  the  sheriff  of  the  county,  and  all  exceptions  to  the  competency 
of  the  panel  of  jurors  summoned  by  him  were  waived  by  the  pris- 
oner, and  though  the  prosecutor  stated  in  an  affidavit,  that  he 
"  made  use  of  no  means  of  any  sort  to  influence  the  jury." 

Of  all  persons  concerned  in  a  prosecution,  the  prosecutor  himself 
is  the  most  interested,  and  the  most  unfit  to  have  charge  of  the  jury ; 
and  accordingly,  in  that  case,  the  jury  was  placed  in  the  care  of  a 
constable,  who  took  an  oath  to  keep  them  separate  from  all  other 
persons,  and  suffer  no  one  to  have  any  communication  with  them. 
Under  these  circumstances,  it  was  an  act  of  great  misbehavior  in  the 
prosecutor  (though  he  was  sheriff)  to  obtrude  himself  into  the  room 
with  the  jury  and  stay  with  them  all  night,  and  it  was  an  act  from 
which  the  prisoner  might  have  sustained  great  detriment,  notwith- 
standing the  affidavit  of  the  sheriff  that  he  made  use  of  no  means  to 
influence  them.  It  is  true  that  the  court,  in  its  opinion  in  that  case, 
makes  use  of  an  expression  which,  taken  by  itself,  might  seem  to 
imply  that  a  witness  is  in  no  case  a  proper  person  to  have  charge  of 
a  jnry-  But  we  must  construe  this  expression  with  the  context. 
**  The  simple  inquiry,  then,  is  (say  the  court)  :  Can  it  be  tolerated 
that  the  prosecutor  may,  at  his  pleasure,  associate  and  hold  commu- 
nication with  the  jury  dining  the  progress  of  the  trial  ?  And  this 
inquiry,  it  seems  to  us,  admits  of  no  discussion,  if  the  purity  of  the 
trial  by  jury  be  deemed  worthy  of  preservation.  If  the  prosecutor 
may  do  so,  who  may  not  ?  May  not  any  stranger  to  the  prosecu- 
tion, or  any  witness  in  the  case,  or  any  relative  of  the  deceased,  thus 
intrude  himself  upon  the  jury  ?  "  The  responsibilities  of  a  prosecu- 
tor, further  say  the  court,  "  are  of  a  nature  to  inspire  him  with  a 
feeling  of  personal  interest  in  the  result  of  the  prosecution.  He 
may  be,  and  frequently  is,  a  witness;  his  reputation  is,  in  some 
d^ree,  not  unfrequently  involved  in  the  issue ;  he  is  liable  to  be 
subjected  to  costs,  in  the  event  that  the  court  should  be  satisfied 
tliat  the  prosecution  was  either  frivolous  or  malicious  ;  and  likewise 
to  an  action  for  damages  at  the  suit  of  the  injured  party."  How 
anlike  in  its  circumstances'  is  that  case  to  this  ?  If,  in  this  case, 
Merriman  had  intruded  himsejf  into  the  same  room  with  the  jury  and 
stayed  all  night,  and  conversed  freely  with  them,  the  cases  would 
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have  been  more  alike.  Here,  after  the  testimony  in  chief  was 
closed  on  both  sides,  a  deputy  sheriflF  was  called  on  by  the  attorney 
for  the  Commonwealth  and  testified  to  a  single  fact  of  little  impor- 
tance, which  happened  to  be  within  his  observation,  and  which  had 
already  been  proved  by  nearly  all  the  witnesses  on  both  sides. 
After  this  the  deputy  was  sworn,  as  on  former  occasions,  in  the 
presence  and  without  any  objection  of  the  prisoner  or  his  counsel,  to 
keep  the  jury  ;  and  the  only  question  is,  wnether,  as  matter  of  law, 
the  verdict  is  invalid  for  sucn  a  cause  and  under  such  circumstances  ? 
I  say,  clearly  not.  I  am  of  opinion  that  this  fourth  and  last  groimd 
relied  on  for  setting  aside  the  verdict  was  insufficient  for  that  pur- 
pose. 

And  now  I  have  but  one  remaining  point  to  consider,  which  is  the 
point  presented  by  the  second  bill  of  exceptions,  to  wit :  that  on  the 
llth  day  of  September,  1872,  when  the  prisoner  was  brought  into 
court  to  hear  judgment  on  the  verdict,  the  term  of  the  court  at 
which  he  was  tried  had  ended,  and  it  was  not  competent  for  the 
court  to  enter  up  judgment  on  said  verdict ;  and,  therefore,  that  the 
court  ought  to  have  sustained,  and  not  overruled,  his  motion  to  ar- 
rest said  judgment  on  that  ground. 

By  the  Code  (ch.  157,  §  15),  it  is  provided,  that "  every  such  term 
of  said  courts  (to  wit :  the  county  courts)  may  continue,  if  it  be  a 
monthly  term,  not  exceeding  six  days,  and  if  it  be  a  quarterly  term, 
not  exceeding  twelve  days."    By  the  Act  of  April  27, 1867  (Acts  of 
Assemblv  1866-'67,  ch.  118,  §  8,  p.  944),  the  15th  section  of  ch. 
157  of  the  Code  is  amended  and  reenacted,  the  amendment  provid- 
ing that ''  every  such  term  of  said  courts  may  continue,  not  exceed- 
ing fifteen  days,  and  may  adjourn  from  day  to  day,  or  to  any  day 
within  the  fiifteen  days."    By  the  Act  of  April  2,  1870  (Acts  of  As- 
sembly 1869-'70,  ch.  88,  p.  85),  passed  after  the  adoption  of  the 
present  Constitution,  chapter  157  of  the  Code  of  1860  was  amended 
and  reenacted.     The  chapter  as  amended  consisted  of  11  sections, 
while  the  original  chapter  consisted  of  18.     The  jamended  chapter, 
§  2,  provides,  that  "  there  shall  be  held  in  each  county  of  this  Com- 
monwealth, monthly,  a  term  of  the  County  Court,  to  be  held  at  the 
times  prescribed  by  law,  and  with  the  jurisdiction  hereinafter  pro- 
vided."    But  neither  in  that  section,  nor  anywhere  else  in  the  chap- 
ter, is  anything  said  about  the  duration  oi  the  term ;  while  §  10 
repeals  "  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
this  act."    If  this  act  repeals  the  provision  of  the  Act  of  1867,  fixing 
the  duration  of  the  term  at  fifteen  days,  then*  there  is  now  no  other 
limitation  of  the  term  than  that  which  is  implied  in  the  declaration 
contained  in  the  Act  of  1870,  that  there  shall  be  held  in  each  county, 
monthly,  a  term  of  the  County  Court,  to  be  held  at  times  prescribed 
by  law, — the  effect  of  which  would  be,  that  the  term  must  commence 
at  the  time  prescribed  by  law,  but  might  continue  as  long  as  the 
business  of  the  court  required  ;  not  longer,  however,  than  until  the 
day  fixed  for  the  commencement  of  the  next  succeeding  term.     K 
this  be  the  true  construction  of  the  Act  of  1870,  then  certainly  the 
term  of  the  court  at  which  the  prisoner  was  tried  had  not  ended 
when  the  judgment  against  him  was  pronounced. 
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Bat  it  is  contended  that  the  provifiion  in  the  Act  of  1867,  fixing 
the  duration  of  the  term,  not  being  inconsistent  with  any  provision 
of  the  Act  of  1870,  is  not  repealed  by  that  act,  but  yet  remains  in 
full  force ;  that  the  term  of  the  court  at  which  the  prisoner  was 
tried  could  not  be  continued  longer  than  fifteen  days,  counting  the 
Sundi^s  which  happened  during  that  period  in  the  number  of  the 
days  fixed  for  the  duration  of  the  court ;  and  that  the  judgment 
having  been  pronounced  on  the  11th  day  of  September,  1872,  which 
wafi  the  sixteenth  day  from  the  commencement  of  the  term,  counting 
the  two  Sundays  which  intervened  (though  only  the  fourteenth  day 
from  said  commencement,  not  counting  those  Sundays),  the  said 
judgment  was  pronounced  after  the  end  of  the  term,  and  therefore 
was  void. 

The  question  whether  the  aforesaid  provision  of  the  Act  of  1867 
was  repealed  by  the  Act  of  1870  is  an  interesting  question,  but  not 
necessary  to  be  decided  in  this  case,  in  my  view  of  it.  As  I  am 
clearly  of  opinion  that,  if  the  said  provision  was  not  so  repealed,  but 
yet  remains  in  full  force,  and  the  duration  of  the  term  of  the  Ck)unty 
Court  is  still  limited  by  law  to  fifteen  days,  Sundays  are  not  by  our 
law  judicial  days,  and  are  not  to  be  counted  in  the  number  of  the 
fifteen  days  dunngwhich  the  County  Court  is  authorized  by  law  to 
sit  in  a  term.  The  term  ''may  continue  not  exceeding  fifteen 
days,"  that  is  judicial  days  on  which  the  court  may  lavrfully  sit,  and 
not  including  Sundays,  which  are  dies  non,  on  which  the  court  can- 
not sit.  That  such  is  the  construction  of  every  such  law  in  this 
State,  unless  where  a  contrary  intention  is  clearly  indicated  in  the 
law,  is  expressly  decided  by  uiis  court  in  the  recent  case  of  Michie^ 
fe.  V.  Miehie^s  J.dmV,  ^c,  (11  Gratt.  109),  in  which  it  was  held 
that  Sunday,  being  dies  non  ^uridicus^  ia  not  one  of  the  days  of  the 
term  of  a  court.  See  also  the  Code,  ch.  16,  §  18,  8th  clause,  p.  115  ; 
and  HilVs  case^  2  Gratt.  594,  612-13.  A  contrary  intention  is  not 
indicated  in  the  Act  of  1867.  The  counsel  for  the  prisoner  seemed 
to  think  that  it  ^as,  by  the  provision  that  the  court  may  adjourn 
"  to  any  day  within  the  fifteen  days."  But  that  means  "  any  ju- 
ridical day  vrithin  the  fifteen  judicial  days,  during  which  the  court  is 
authorizea  to  be  continued."  It  is  mucn  more  important  that  the 
law  should  be  settled  than  that  it  should  be  settled  in  any  particular 
way  (which  indeed  is  a  matter  of  little  importance),  and  it  has 
accordingly  been  settled  with  us.  I  am,  therefore,  of  opinion  that  the 
County  Court  did  not  err  in  overruling  the  prisoner's  motion  to  ar- 
rest  the  judgment. 

I  have  now  considered  and  disposed  of  all  the  questions  arising  in 
€tm  case.  I  regret  that  my  opinion  should  have  been  extended  to 
so  great  length,  but  felt  that  it  was  proper  to  examine  fully  the  ar- 
guments made  by  the  very  able  counsel  of  the  prisoner,  both  in  this 
court  and  in  the  court  below.  I  think  there  is  no  error  in  the 
judgment,  and  am  for  affirming  it. 

Andersok,  J.  "  When  fresh  provocation  occurs  between  pre- 
eonceived  malice  and  death,  it  ought  clearly  to  appear  that  the  Kill- 
ing was  upon  the  antecedent  malice,  which  may  be  difficult  in  some 
to  show  satisfactorily,  if  the  new  provocation  be  a  grievous  one. 
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In  such  cases,  pays  Hawkins,  **  it  should  not  be  presumed  that  they 
fought  on  the  old  gructee,  unless  it  appear  by  the  whole  circum- 
stances of  the  fact."  Wharton's  Grim.  Law,  6th  ed.  §  955  ;  1  Rus- 
sell, 484.  I  do  not  think  it  appears  from  the  evidence  in  this  case 
that  the  prisoner  had  preconceived  malice.  It  is  true  that  he 
threatened  the  prosecutor  that  if  he  did  not  withdraw  a  grievous 
charge  he  had  made  against  him,  he  would  shoot  him.  But  such 
threat  does  not  seem  to  have  been  made  in  malice.  The  prisoner 
did  not  so  regard  it ;  for  their  relations,  which  were  of  tne  most 
friendly  character,  were  not  affected  by  it.  They  seemed  to  have 
met  and  parted  as  friendly  as  before,  associated  together,  drank  to- 
gether, and  talked  with  each  other  in  the  most  mendly  manner. 
And  the  prosecutor  evidently  did  not  regard  his  threats  as  serious. 
The  prisoner  does  not  appear  to  be  a  malicious  man,  as  he  is  ex- 
hibited in  this  record.  His  conduct  was  not  that  of  a  man  who  had 
a  murderous  purpose.  He  was  doubtless  grieved  by  the  imputation 
made  upon  his  character,  and  his  threat  of  shooting  was  evidently 
made,  not  with  a  malicious  or  murderous  purpose,  but  as  a  means 
of  relieving  his  character  from  the  imputation,  by  inducing  Merri- 
man,  the  prosecutor,  to  withdraw  it.  1  do  not  thmk  from  the  evi- 
dence that  he  had  formed  a  fixed  resolution  to  put  his  threats  in 
execution  ;  but  he  had  serious  thoughts  of  it  on  the  day  the  shoot- 
ing took  place,  as  is  shown  by  the  inquiry  he  made  of  the  witness 
Wingfield,  "  Will  you  back  me  if  I  get  into  any  difficulty  ;  will  yon 
go  my  bail  ?  "  He  was  evidently  considering  the  consequences  of 
such  an  act,  if  he  was  not  too  drimk  then  for  reflection.  But  it  does 
not  show  that  he  had  made  up  his  mind  to  it. 

But  whatever  may  have  been  his  intention  or  purpose  then,  if  it 
was  to  shoot  the  prisoner,  I  think  the  evidence  shows  plainly  that 
he  abandoned  it. 

If  there  was  preconceived  malice,  it  appears  from  the  evidence 
that  he  received  grievous  fresh  provocation  ;   and  it  does  not  clearly 
appear  from  the  evidence,  in  my  opinion,  that  the  shooting  wa* 
upon  the  antecedent  malice,  which,  as  we  have  seen,  it  was  incum- 
bent on  the  Commonwealth  to  make  clear.      On  the  contrary,  I 
think  it  does  plainly  appear  that  it  was  caused  by  the  fresh  provo- 
cation.    I  am  c6nvincea  from  the  evidence,  that  the  prisoner  would 
not  have  shot  if  he  had  not  been  struck  by  Merriman.      And  there 
is  no  evidence  that  he  did  anything  to  provoke  him  to  strike  him. 
On  the  contrary,  the  evidence  shows  that  he  endeavored  to  appease 
him  ;  that  he  put  liis  hand  gently  upon  him  and  begged  him  to  de- 
sist, and  let  the  matt-er  drop,  when  ne  was  struck  a  blow  by  Merri- 
man, a«  to  the  force  and  violence  of  which  there  is  a  difference  of 
opinion  among  the  witnesses  ;  but  which  was  of  sufficient  violence^ 
according  to  the  testimony  of  Merriman  himself,  to  stagger  him 
back  two  or  three  feet ;  according  to  the  testimony  of  other  wit- 
nesses eight  or  ten  feet,  and  according  to  the  testimony  of  one  to 
fell  him  to  the  ground,  he  catching  on  his  hands.     No  other  witness 
saw  him  fall.     The  prisoner  then  drew  his  pistol,  and  about   Hie 
same  time  Merriman  attempted  to  draw  his,  but  it  hung  in  his  coa»t^ 
and  the  prisoner  shot  first,  evidently,  according  to  the  testimony  of 
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the  physician  who  dressed  Merriman's  wounds  and  extracted  the 
ball,  while  he  (Merriman)  was  in  the  act  of  drawing  his  pistol. 

I  concur  with  the  president  in  his  exposition  of  the  law,  and  only 
differ  from  him  in  inference  from  the  facts  proved.  I  regard  the 
certificate  of  the  judge  of  the  court  of  trial  as  a  certificate  of  facts, 
upon  the  authority  of  our  decision  in  McClunff^a  Adm^r  v.  Ervin^ 
recently  decided  and  not  yet  reported,  in  which  the  cases  on  the  sub- 
ject of  new  trials  are  reviewed.  But  if  it  is  a  certificate  of  evidence 
as  was  said  by  Judge  Brockenbrough  in  Oreen  v.  Ashby  (6  Leigh, 
p.  135),  I  can  perceive  no  diffei-ence  between  evidence  admitted  to  be 
true  and  facts  proved.  In  this  case  I  do  not  think  there  is  any 
material  or  substantial  conflict  in  the  evidence,  or  facts  certified  as 
proved.  Some  of  the  witnesses  saw  what  others  did  not,  as  is  uni- 
versally the  case  among  the  witnesses  of  such  conflicts.  And  the 
difference  as  to  the  force  of  the  blow  struck  is  only  a  difference  of 
opinion.  The  effect  of  the  blow,  according  to  all  the  testimony, 
snows  that  it  was  a  violent  one;  as,  indeed,  it  is  most  likely  it 
would  have  been  from  a  man  who  exhibited  the  indecent  rage  and 
violence  that  Merriman  did  at  the  time. 

I  am  of  opinion,  therefore,  that  the  fresh  provocation,  which  there 
is  no  evidence  to  show  was  incited  by  the  prisoner,  is  suflScient  to 
account  for  the  shooting,  and  that  the  jury  were  not  justified  by  the 
evidence  in  ascribing  it  to  preconceived  malice  —  if,  indeed,  any  ever 
existed.  I  think  the  evidence  shows  that  the  prosecutor  was  to 
blame  from  the  beginning  to  the  end  of  the  controversy.  He 
charged  the  prisoner  with  stealing  his  money,  and  instead  of  prose- 
eating  him  for  it,  and  discarding  him  as  a  thief,  he  was  cheek  by 
jowl  with  him  whenever  they  met;  his  social  and  friendly  inter- 
course with  him  were  unaffected  by  the  belief  of  Merriman  that  he 
was  a  felon.  But  on  the  occasion  of  the  fight,  conscious  of  being 
armed  himself  with  a  revolver,  he  goaded  the  prisoner  to  make  an 
assault  on  him,  by  hectoring  and  bullying  over  him,  and  belching  in 
his  teeth  the  most  abusive  and  insulting  language,  and  assuming 
towards  him  the  most  offensive  attitudes,  all  of  which  was  unavail- 
ing to  provoke  the  prisoner  to  an  attack,  until  he,  without  provoca- 
tion, struck  the  blow  which  sent  him  reeling  from  him  ;  and  then 
the  prisoner  drew  his  pistol  (the  prosecutor  drawing  his  almost 
simultaneously)  and  fired  on  him,  and  slightly  wounded  him. 

Some  little  time  elapsed  before  the  second  fire,  when  they  both 
fired  nearly  simultaneously,  and  Merriman  was  again  slightly 
wounded.  They  had  one  or  two  more  rounds,  Merriman's  pistol 
snapping  every  time,  when  the  prisoner  retreated  into  the  tavern 
nejir  by,  one  barrel  of  his  revolver  being  still  loaded,  and  Merriman 
pursued  him  to  the  door,  apparently  anxious  to  continue  the  fight. 

I  am  of  opinion,  from  the  best  view  I  can  take  of  the  evidence, 
that  the  fresh  provocation,  which  there  is  no  evidence  to  show  was 
incited  by  the  prisoner,  is  sufficient  to  account  for  the  shooting ;  and 
that  the  jury  were  not  justified  by  the  evidence  in  ascribing  it  to 
preconceived  malice. 

I  deem  it  unnecessary  to  notice  the  other  grounds  on  which  the 
reversal  of  the  judgment  is  asked,  this  being,  in  my  opinion,  suffi- 


288  CRIMINAL  LAW  REPORTS. 

cient.  But  I  wiU  only  add  that  I  think  it  a  bad  practice,  daring 
the  pendency  of  a  criminal  trial,  to  commit  the  custody  of  the 
prisoner  to  a  sheriff,  who  is  examined  as  a  witness  for  the  Common- 
wealth, whether  he  had  been  regularly  subpoenaed  as  a  witness  or 
not.  In  order  to  preserve  the  purity  of  trial  by  jury,  I  am  not  pre- 
pared to  say  that  public  policy  does  not  require  that  the  judgment 
m  this  case  should  be  reversed  upon  that  ground  alone,  if  there  was 
no  other. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  should  be  re- 
versed, and  a  new  trial  awarded  the  prisoner. 

Christian  and  Staples,  JJ.,  concurred  in  the  opinion  of  MoK- 

CUBE,  P. 
BoxTLDiN^  J.,  concurred  in  the  opinion  of  Akdebson,  J. 

Jvdgment  afirmed. 


State  v.  Willlam  Linkhaw. 

(69  North  Carolina,  214.     Supreme  Court,  1S78.) 

Disturbing  Religious  Meeting, 

The  distarbance  of  a  religiouB  congregation  bj  singing,  when  the  singer  does  not  intend 
so  to  disturb  it,  but  is  conscientiously  taking  part  in  the  religious  services,  maj  be  a 
proper  subject  for  the  discipline  of  his  church  but  is  not  indictable. 

Indictment  for  misdemeanor,  tried  before  Russell,  J.,  at  Rob- 
eson Superior  Court,  Spring  Term,  1873. 

Defendant  was  indicted  for  disturbing  a  religious  congregation. 
The  evidence  as  detailed  by  several  witnesses  was  substantially  this  : 
Defendant  is  a  member  of  the  Methodist  Church  ;  he  sings  in  such  a 
way  as  to  disturb  the  congregation ;  at  the  end  of  each  verse  his 
voice  is  heard  after  all  the  other  singers  have  ceased.  One  of  the 
witnesses  being  asked  to  describe  defendant's  sin^g,  imitated  it 
by  singing  a  verse  in  the  voice  and  manner  of  defendant,  which 
"  produced  a  burst  of  prolonged  and  iiaresistible  laughter,  con\'nls- 
ing  alike  the  spectators,  the  bar,  the  jury  and  the  court." 

It  was  in  evidence  that  the  disturbance  occasioned  by  defendant's 
singing  was  decided  and  serious  ;  the  effect  of  it  was  to  make  one 
part  of  the  congregation  laugh  and  the  other  mad ;  that  the  irrelig- 
ious and  frivolous  enjoyed  it  as  fun,  while  the  serious  and  devoat 
were  indignant.  It  was  also  in  evidence  (without  objection)  that 
the  congregation  had  been  so  much  disturbed  by  it  that  the  preacher 
had  declined  to  sing  the  hymn,  and  shut  up  the  book  without 
singing  it ;  that  the  presiding  elder  had  refused  to  preach  in  the 
church  on  account  of  the  disturbance  occasioned  by  it ;  and  that  on 
one  occasion  a  leading  member  of  the  church,  appreciating  that 
there  was  a  feeling  of  solemnity  pervading  the  congregation  in  con- 
sequence of  the  sermon  just  delivered,  and  fearing  that  it  would  l>e 
turned  into  ridicule,  went  to  the  defendant  and  asked  him  not  to 
sing,  and  that  on  that  occasion  he  did  not  sing.  It  also  appeared 
that  on  many  occasions  the  church  members  and  authorities  expoB- 
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ialated  with  the  defendant  about  his  singing  and  the  disturbance 
growing  out  of  it.  To  all  of  which  he  replied :  ^^  That  he  would 
worship  his  Ood,  and  that  as  a  part  of  his  worship  it  was  his  duty 
to  sing."  Defendant  is  a  strict  member  of  the  church,  and  a  man 
of  exemplary  deportment. 

It  was  not  contended  by  the  State,  upon  the  evidence,  that  he  had 
any  intention  or  purpose  to  disturb  the  congregation ;  but  on  the 
contrary,  it  was  admitted  that  he  was  conscientiously  taking  part 
in  the  religious  services. 

Defendant  prayed  the  court  to  instruct  the  jury  that  if  the 
defendant  did  not  intend  to  disturb  the  congr^^tion  he  was  not 
guilty. 

This  instruction  his  honor  refused,  and  among  other  things,  told 
the  jury  that  it  would  not  excuse  the  defendant  to  say  that  he  did 
not  intend  to  disturb  the  congregation.  The  question  is,  did  he  in- 
tend to  commit  the  act  which  did  disturb  the  congregation  ?  The 
jury  must  be  satisfied  that  there  was  an  actual  disturbance  occa- 
sioned by  the  defendant's  act.  It  is  a  general  principle  that  every 
man  is  presumed  to  have  intended  the  necessary  consequence  of  his 
own  acts. 

There  was  a  verdict  of  guilty.  Judgment,  and  appeal  by  the 
defendant. 

W.  McL.  McKoif  ^  N.  A.  McLean^  for  appellant. 

Attc»mey  (xeneral  Hargrove^  for  the  State. 

Settlb,  J.  The  defendant  is  indicted  for  disturbing  a  congrega- 
tion while  engaged  in  divine  worship,  and  the  disturbance  is  alleged 
to  consist  in  his  singing,  which  is  described  to  be  so  peculiar  as  to 
excite  mirth  in  one  portion  of  the  congregation,  and  mdignation  in 
the  other. 

From  the  evidence  reported  by  his  honor  who  presided  at  the 
trial,  it  appears  that  at  the  end  of  each  verse  his  voice  is  heard  after 
all  the  other  singers  have  ceased,  and  that  the  disturbance  is  decided 
and  serious  ;  that  the  church  members  and  authorities  expostulated 
with  the  defendant  about  his  singing  and  the  disturbance  growing 
out  of  it ;  to  all  of  which  he  replied  that  he  would  worship  his  God, 
and  that  as  a  part  of  his  worship  it  was  his  duty  to  sin^.  It  was 
farther  in  evidence  that  the  defendant  is  a  strict  member  of  the 
church,  and  a  man  of  most  exemplary  deportment. 

^  It  was  not  contended  by  the  State,  upon  the  evidence,  that  he 
bad  any  intention  or  purpose  to  disturb  the  congregation ;  but  on 
the  contrary,  it  was  admitted  that  he  was  conscientiously  taking  part 
in  the  religious  services." 

This  admission  by  the  State  puts  an  end  to  the  prosecution.  It 
is  true,  as  said  by  his  honor,  that  a  man  is  generally  presumed  to 
intend  consequences  of  his  acts,  but  here  the  presumption  is  rebutted 
by  a  fact  admitted  by  the  State. 

It  would  seem  that  the  defendant  is  a  proper  subject  for  the  disci- 
pline of  his  church,  but  not  for  the  discipline  of  the  courts. 

Peb  Cubiam.  Venire  de  novo. 

The  following  prosentment.  fimnd  in  Criminal  Canses,  extracted  ftouL  the  Act- 
UaW'a  "Precedents  and  Proceedings   in    books  of  Ecclesiastical  Courts/' &c.,  p.  238^ 

VOL.  I.  19 
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No.  1742,  being  an  extract  from  the  pro-  should  and  the  rather  in  that  he  is  the  par- 

ceedings  in  the  Court  of  the  Archdeaconry  ishe  clerk  who  ought  to  give  good  example 

of  Essex,  under  the  date  of  6  May,  1615,  thereby  unto   others  that  are    negligent 

shows  that  the  offence  is  one  for  ecclesias-  therin,  and  he  hath  often  tymes  bene  ad- 

tical  discipline  : —  monished  for  to  kneele  by  the  minister  but 

''  Eastham  contra  Tkomam  Milborne,    Pre-  he  doth  altogether  refuse  it.    And  for  that 

sentatur,  for  spreadinge  mowle  hills  with  a  he  singeth  the  psalmes  in  the  church  with 

shovell  in  the  churchyard  upon  the  Sun-  such  a  jesticulus  tone  and  altitonant  Toyce, 

daye  nexte  Septuagesima  last  being  the  viz.  squeaking  like  a  gelded  pigg  whidi 

Xm*-^  daye  of  Eebruarie  1613,  and  that  be-  doth  not  onlie  interrupt  the  other  Yoyces, 

tweene  mominge and  eveninge  prayer;  and  but  is  altogether  dissonant  and  disagreeing 

was  then  taken  at  worke  by  the  minister  unto  any  musicall  harmonic  and  he  ha£ 

and  other  of  the  parishioners ;  and  for  that  been  requested  by  the  minister  to  leave  it, 

he  doth  not  kneele  on  his  knees  in  tyme  of  but  he  doth  obstinatlie  persist  and  oontynne 

devine  service  when  as  it  is  fittinge  he  therein." 


State   of   Missouri,    respondent,   t;.    T.    M.    Lipscomb, 

appellant. 

(52  Missouri,  82.     Supreme  Court,  1878.) 
Sale  of  JntoxiccOing  Liquor,  —  Pleading.  —  Proof  of  Negative  Averment. 

Where  the  subject  matter  of  a  negative  averment  lies  peculiarly  within  the  knowledge 
of  the  other  party,  it  is  taken  as  true,  unless  cusproved  by  that  party. 

Appeal  from  the  Weston  Court  of  Common  Pleas. 

Doniphan^  Baldtvin^  for  appellant. 

John  P.  Wood%  ^  S.  A.  Young^  for  respondent. 

EwiNG,  Judge,  delivered  the  opinion  of  the  court. 

Lipscomb  was  indicted  at  the  July  term,  1871,  of  the  Weston 
Court  of  Common  Pleas,  for  selling  liquor  without  a  license. 

At  the  trial,  the  State  having  given  evidence  tending  to  sustain 
the  charge  in  the  indictment,  defendant  offered  to  read  in  evidence 
a  license,  or  a  paper  in  the  usual  form  of  a  license,  purporting  to  be 
under  the  hand  and  seal  of  the  clerk  of  the  County  Court,  authorizing 
him  to  keep  a  dram  shop  at  his  stand  in  the  city  of  Weston,  whi<£ 
was  excluded  by  the  court. 

The  certificates  of  license  are  without  date  and  there  was  no  offer 
by  the  defendant,  to  show  when  they  were  actually  issued. 

A  license  must  be  shown  by  the  party  claiming  its  protection. 
When  the  subject  matter  of  the  negative  averment  lies  peculiarly 
within  the  knowledge  of  the  other  party,  the  averment  is  taken  as 
true,  unless  disproved  by  that  party.  Such  is  the  case  in  a  civil  or 
criminal  prosecution  for  a  penalty  for  doing  an  act  which  the  statutes 
do  not  permit  to  be  done  by  any  persons  except  those  who  are  dnly 
licensed  therefor ;  as  for  selling  liquors,  exercising  a  trade  or  pro- 
fession, and  the  like.  ^ 

Hence  the  party,  if  licensed,  can  show  it  without  the  least  incoi^^ 
venience.  See  1  Green.  Ev.  §  79 ;  10  Mo.  591.  The  indictment; 
charges  that  a  sale  was  made  in  June,  1871,  and  the  evidence  intro- 
duced by  the  State  sustains  the  allegation.  The  license  offered 
covered  a  period  of  time,  commencing  March  24, 1871,  and  en< 
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September  24,  1871,  during  which  the  sale  is  charged  and  proved 
to  nave  taken  place. 

But  when  this  license  was  issued  does  not  appear  on  the  face  of 
the  paper,  or  from  the  certificate  of  the  clerk.  The  license  could 
have  no  effect,  nor  afford  any  protection,  except  as  to  sales  made 
after  its  issue.  State  v.  HugJiea^  24  Mo.  147,  151.  The  paper 
offered  was  therefore  properly  excluded. 

The  instructions  given  on  behalf  of  the  State  were  in  accordance 
with  the  foregoing  views  and  were  correct.  The  remaining  question 
rehites  to  the  jurisdiction  of  the  Court  of  Common  Pleas  in  such  cases. 
The  court  was  asked  to  instruct  the  jury,  that  in  order  to  find  de- 
fendant guilty  they  must  believe  that  he  sold  liquor  in  Weston  and 
Marshall  townships,  and  outside  of  the  city  of  Weston,  &c. 

An  Act  approved  March  26th,  1868,  amendatory  of  the  act  to  es- 
tablish a  Court  of  Common  Pleas  in  the  county  of  Platte,  confers  on 
that  court  exclusive  original  jurisdiction  in  all  criminal  cases  and 
misdemeanors,  by  information  and  indictment,  within  the  said  town- 
ships of  Weston  and  Marshall,  below  the  grade  of  felonies.    Sess. 
Acts,  1868,  p.  260.     The  Act  of  March,  1868,  declared,  that  there- 
after  no  misdemeanor  under  the  laws  of  the  State,  the  punishment 
whereof  was  by  fine  or  imprisonment  in  a  county  jail,  or  both,  should 
be  indictable,  but  all  such  offences  should  be  presented  to  the  court 
having  jurisdiction,  by  information.    Sess.  Abts,  1868,  p.  81.     This 
ac^  was  repealed  by  that  of  February  24,  1869,  but  it  did  not  have 
the  effect  to  restore  the  provision  of  the  General  Statutes  of  1865, 
which  provided  for  indictment  in  such  cases.     By  a  subsequent  Act, 
however,  February  21st,  1871,  section  thirty  of  the  General  Statutes 
is  reenacted,  under  which  the  offence  with  which  defendant  stands 
charged  is  indictable.     The  cases  of  Z%e  State  v.  Huffachmidt^  (47 
Mo.  73),  and  The  State  v.  Dougher  (49  Mo.  409),  arise  and  were  de- 
cided after  the  Act  of  March  28th,  1868,  was  passed,  and  have  there- 
fore no  application  to  the  case  at  bar. 
The  other  judges  concur.  Judgment  affirmed. 

In  Commonwealth  y.  Thxriow  ^24  Pick,  can  be  given?  ShaU  he  be  convicted  for 
(Mass.)  374),  which  was  a  prosecution  for  want  of  such  affirmative  proof,  or  shall  the 
being  a  seller  of  spirituous  liquors  with-  prosecution  fail  for  want  of  proof  to  nega- 
OQt  a  license,  one  of  the  questions  was  tive  it  ?  Again,  suppose  unaer  the  law  of 
whether  it  was  incumbent  upon  the  gov-  this  Commonwealtn  it  were  made  penal 
eminent  to  producfi  prim&  facie  evidence  for  any  person  to  sell  ffoods  as  a  hawker 
of  the  want  of  a  license.  Upon  this  point  and  pedler,  without  a  lioense  from  the  8«*- 
tke  court  say:  "  The  court  entertain  no  lectmen  of  some  town  in  the  Commoii- 
doabt,  that  it  is  necessary  to  aver  in  the  wealth.  Suppose  one  prosecuted  for  the 
indictment,  as  a  substantive  part  of  the  penalty,  and  tne  indictment,  as  here,  con- 
char^,  that  the  defendant,  at  the  time  of  tains  the  negative  averment,  that  he  was 
■elliu?,  was  not  duly  licensed.  How  far  not  duly  licensed.  To  support  this  nega- 
uid  whether  under  various  circumstances,  tive  averment,  the  selectmen  of  more  tluui 
Jt  \a  necesi^ary  to  prove  such  negative  aver-  three  hundred  towns  must  be  called.  It 
meat,  is  a  question  of  great  difficulty,  upon  may  be  said,  that  the  difficulty  of  obtain- 
vhich  there  are  conflicting  authorities,  ing  proof  is  not  to  supersede  the  necessity 
Cases  may  be  suggested  of  great  difficulty  of  it,  and  enable  a  party  having  the  bnr- 
on  either  side  of  the  ^neral  question,  den,  to  succeed  witnout  proof.  This  is 
Suppose  under  the  English  game  laws,  an  true ;  but  when  the  proceeding  is  upon 
nni]ualified  person,  prosecuted  for  shooting  statute,  an  extreme  difficulty  of  obtaimug 
game  without  the  license  of  the  lord  of  the  proof  on  one  side,  amounting  nearly  to  im- 
nianor,  and  after  the  alleged  oifence  and  practicability,  and  great  facility  of  fiir- 
befbre  trial,  the  lord  dies,  and  no  proof  of  nishing  it  on  the  other,  if  it  exists,  leads  t(i 
license,  which  may  have  been   by  parol,  a  strong  inference,  thisit  such  course  was 
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not  intended  hy  tke  legislatme  to  he  re-  which,  as  in  the  case  now  before  us,  the 

Quired.     It  would  no  doubt  be  competent  subject  matter  of  the  negative  arerment 

for  the  legislature,  so  to  frame  a  statute  lies  peculiarly  within  the  knowledge  of  the 

provisioB,  as  to  hold  a  party  liable  to  the  defendant.  3  Russell  on  Crimes  ( 7 thAmer. 

penalty,  who  should  not  produce  a  license,  ed.)  769,  770 ;  1  Phil.  £t.  (4th  Amer.  ed.) 

**  B^des,  the  common  law  rules  of  evi-  821,  822 ;  Black  y.  Rackham,  5  £.  F.  Moore, 

dence  are  founded  upon  good  sense  and  305;  Morton  y.   Copelcmdf  16  C.  B.  517  ;  I 

experience,  and  adapted  to  practical  use,  Greenl.  £y.  (19th  ecU  §  79,  and  cases  diere 

and  ought  to  be  so  applied  as  to  accom-  cited;  The  otate  y.  J^oeter,  3  Post.  (N.  H.) 

plish  the  purposes  for  which  they  were  348. 
named.  **  The  defendaat'sooimsel  relies  on  the  de- 

**  But  the  court  have  not  tiiou^ht  it  nee-  cision  in  Commonwealth  y.  Thurloio  (24  Pick, 

essary  to  decide  the  general  question ;  cases  381),  that  on  the  trial  of  an  indictment, 

ma^  be  affected  by  special  circumstances,  charging  the  defendant  with  selling  spirit- 

giymg   rise  to    distinctions  applicable  to  nous  liquors  without  license,  it  was  incum- 

them  to  be  considered  as  they  arise.  bent  on  the  Commonwealth  to    produce 

"  In  the  present  case,  the  court  are  of  evidence  that  he  had  no  license.    iTut  that 

opinion  that  the  prosecutor  was  bound  to  decision  is  an  aathonty  only  in  cases  of 

vrodnce  primd  facie  evidence  that  the  de-  the  class  to  which  it  belonged.    For  Chief 

rendant  was  not  licensed,  and  that  no  evi-  Justice  Shaw  said :  '  The  court  have  not 

dence  of  that  averment  having  been  g^ven,  thought  it  necessary  to  decide  the  general 

the  verdict  ought  to  be  set  aside.    The  gen-  question ;  cases  nuiy  be  Reeled  by  apeciai 

eral  role  is,  that  all  the  averments  neces-  circumstances  giving  rise  to  distinctions 

sary  to   constitute  the   substantive  oiFenoe  applicable  to  them,  to  be  considered  when 

must  be  proved.    If  there  is  any  exception,  they  arise.'     And  he  did  not  deny  that 

it  is  hom  necessity,  or  that  ^reat  difficulty,  the  rule  of  evidence,  which  was  appUed  in 

amouatiBg.  practically,  to  such  necessity ;  that  case,  might  be  inapplicable  '  where 

or  in  other  words,  where  one  party  could  one  party  could  not,  witnout  great  diffi- 

not    show  the    negative,  and  where    the  culty,  show  the  negative,  and  where  the 

other  could  with  perfect  ease  show  the  af-  other  party  could,  with  perfect  ease,  show 

firmative.    But  if  a  party  is  licensed  as  a  the  affirmative.'    In  Thurlow*8  caae^  it  was 

retailer  under  the  statutes  of  the  Common-  as  easpr  for  the  Commonwealth  to  show  the 

wealth,  it  must  have  been  done  by  the  n^^tive,  as  for  the  defendant  to  show  the 

comity  commissioners  fur  the  county  where  affirmative.     Licenses   to   sell    spirituous! 

the  cause  is  tried,  and  within  one  year  Honors  were  then  granted  by  county  com- 

next  previous  to  the  alleged  offence.    The  missioners,  who  were  required  to  keep  a 

county  commissioners  have  a  clerk  and  are  record,  and  whose  records,  in  all  the  couii- 

requind  by  law  to  keep  a  record,  or  memo-  ties,  in  which  there  was  only  one  shire 

randum  in  writing,  of  their  acts,  including  town,  were  in  the  same  court-house    in 

the  grautiug  of  licenses.      This  proof  is  which  the  trial  must  have  been  had.     The 

cquaUy  accessible  to  both  parties,  tne  nega*  absence  of  any  record  of  a  license  by  them 

tive  averment  can  be  proved  with  great  to  the  defendant  would  have  been  pn'm^ 

facility,  and  therefore,  in  conformity  to  the  facie  evidence  that  none  had  been  granted 

Seneral  rule,  the  prosecutor  ought  to  pro-  to  him.     Commonwealth  v.  Kimball,  7  Met . 

uce  it,  before  he  is  entitled  to  ask  a  jury  304.    In  Maine,  where  the  licensin|^  boani 

to  convict  a  party  accused."  was  not  a  court  of  record,  nor  required  to 

In  CoinmonioMi/<Av.  £^c^r(7Allen(Mass.)  keep  a  record  of  all  its  proceedings,  ami 

306),  the  defendant  was  indicted  for  polyg-  whose  license,  when  granted,  was  signed 

amy ;  at  the  trial  the  government  offered  by  the  members  of  the  board  and  deliverefl 

no  evidence  to  show  that  she  had  Aot  been  to  the  i)erson  licensed,  it  was  decided  thnt 

divorced  from  her  first  husband,  and  the  it  was  incumbent  on  a  defendant,  indicte>d 

judge  ruled  that  no   such  evidence  was  for  selling  liquors  without  license,  to  provt^ 

necessary.     The  defendant  excepted,  and  that  he  bad  a  license,  and  not  on  the  Btate 

the  court  in  overruling  the  exceptions  say :  to  prove  that  he  had  not.     The  State  v. 

*'  The  court  are  of  opinion  that  it  was  cor-  Croioeil,  25  Maine,  171.    And  in  England, 

rectly  ruled,  at  the  trial,  that  it  was  incum-  on  a  prosecution  for  selling  ale  without    a 

bent  on  the  defendant  to  prove  that  she  license,  it  is  not  necessary  that  the  informer 

was  legally  divorced  from  her  former  hus-  should  give  evidence  of  the  negative  aver- 

band,  and  that  the  Commonwealth  needed  ment.  Hex  v.  Harrison,  Roscoe  s  Crim.  Kv . 

not  to  offer  any  proof  that  she  was  not.  (5th  ed.|  72. 

The  general  rule  of  evidence  respecting        "We  know  of  no  case,  before  or  since  that 

proof  of  negative  averments  in  an  indict-  of  Commonwealth  v.  Thurlow,  in  which  tKia 

ment.  as  it  is  found  in  the  f^lish  decisions  court  applied  the  rule  of  evidence,  whicli 

and  in  those  of  the  American  courts,  is  was  there  applied,  to  negative  avermex&tn^ 

this :  When  the  defendant  is,  in  the  first  in  an  indictment  for  any.  besides  thai;    of 

instance,  shown  to  have  done  an  act  which  unauthorixed  sales,  or  unauthorizing  keo|>. 

was  unlawful,  unless  he  was  distinctly  au-  ing  for  sale,  of  intoxicating  liquors,      ^a 

thorized  to  do  it,  the  proof  of  authority  is  to  offences  of  those  classes,  that  rule   baji 

upon  him.    And  the  decisions  show  tnat  been  adhered  to,  except  where  the  letter 

this  role  ia  specially  applicable  to  cases  in  of  St.  1844,  c  102,  and  of  the  Gen.  St»«  e. 
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172,  §  10,  required  the  defendmit  to  show  In  Mehan  v.  The  State  (7  Wise.  670),  it 

his  aathoritj.     Commonwealth  v.  Lahy,  8  was  held  that  on  a  trial  for  selling  intoxi- 

Gray^  459,  and  Commonwealth  v.  Livermoref  eating  liqaors  without  license,  the  burden 

t  ADen,  892.  The  dfeta  in  those  two  cases,  was  upon  the  Government  to  prore  affirma* 

that  the  ecneral  common  law  rule  of  evi-  tively  that  the  deitendant  had  no  license, 

deuce  (which  was  left  undecided  in  Thur-  Witn  the  exception  of  Com,  y.  Thurlow  and 

low's  case)  requires  the  government  to  prove  Mekan  v.  The  State,  it  is  believed  that  the 

n^advr  averments,  cannot  be  sustained.  law  has  been  uniformly  held  as  it  is  held  in 

^  In  the  present  case,  the  defendant  could,  the  above  case.     See  State  v.  Morrisonf  3 

with  perfect  ease,  show  the  affirmative,  to  Dev.  299;   State  v.   CroweU,.2b  Me.  174; 

wit,  tnst  she  was  logally  divorced  from  her  R.  v.  Turner^  5  M.  &  S»  205 ;  State  v.  Afc- 

fonner  husband,  if  such  were  the  fact,  and  Glfm^  84  N.  H.  422  ;  Smith  v.  Jeffries^  9 

the  government  could  not  without  great  Pnce,  257:  Shearer  v.  State,  7  Blackf.  99 ; 

difficulty  show  the  negative.    Proving  that  CI.  S.  v.  Hayward,  2  Qall.  485 ;  Harrison's 

she  was  not  divorced  in  this  State  would  com,  Paley  on  Conv.  45. 
not  prove  that  she  was  not  legidly  divorced 
in  some  other  and  disti^it  State.'^ 


Commonwealth  v.  Txjbkeb 

(8  Bosh,  1.    Court  of  Appeals  of  Kentucky,  1871.) 
MaUeumi  3Bsckief,  —  Pleading.  —  FoUavfing  Word$  of  Statute, 

Where  the  words  of  the  statute  are  descriptive  of  the  offence,  the  indictment  should  fol- 
low the  language,  and  expressly  charge  the  described  offence  on  the  defendant,  or  it 
will  be  defective. 

"  If  any  person  shall  wflfolly  kill,  disfigure,  or  maim  any  hone,"  ftc.  (sec.  8,  art.  25, 
chap.  28,  Revised  Statutes ;  I  Stanton,  41 1 ),  Am  indictment  under  this  statute,  which 
charged  that  the  defendant  "  did  uniawfuUtf  shoot  and  kill  a  bay  mare/'  &c,  was  de- 
fective. 

John  Rodman^  Attorney  General,  for  appellant. 

ff.  J".  Ahbett  ^  John  L,  Scott,  for  appellee^ 

Jadge  Peters  delivered  the  opinion  of  the  court. 

This  is  an  indictment  under  sec.  8,  art.  25,  chap.  28,  1  Revised 
Statutes,  411,  which  reads  as  follows :  ^'  If  any  person  shall  tc^t2- 
^uUj/  kill,  disfigure,  or  maim  any  horse,  cow,  mule,  jack,  or  ffenet 
not  his  own,  without  the  consent  of  the  owner,  he  shall  be  fined  not 
less  than  ten  nor  more  than  one  hundred  dollars,  or  imprisoned  not 
less  than  one  nor  more  than  six  months,"  &c. 

The  indictment  in  this  case  charged  that  appellee  did  utUawfully 
shoot  and  kill  a  bay  mare,  aged  abo^t  two  years,  of  the  value  of  one 
hundred  dollars,  the  personal  property  of  Reuben  Crutcher,  &c. ;  to 
which  indictment  a  demurrer  was  sustained  by  the  court  below,  and 
die  Commonwealth  has  appealed. 

In  Wharton*8  American  Criminal  Law,  page  185,  it  is  said  the 
general  rule  is  well  settled  that  in  an  indictment  for  an  offence  ere* 
ated  by  statute  it  is  sufficient  to  describe  the  offence  in  the  words  of 
tiie  statute.  But  few  exceptions  to  this  rule  are  recognized ;  and 
where  the  words  of  the  statute  are  descriptive  of  the  offence,  the  in- 
dictment should  follow  the  language,  and  expressly  chiurge  the 
described  offence  on  the  defendant,  or  it  will  be  defective. 

The  defendant  here  is  charged  with  having  unlaurfully  killed  the 
mare  of  Crutcher.  This  he  may  have  done,  and  yet  he  may  not 
have  done  it  wilfidly.  As  if  the  owner  of  the  mare  had  been  rid- 
isg  her  on  the  public  highway,  and  appellee  had  shot  at  him  with 
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the  intention  of  killing  or  wounding  him,  and  by  accident,  and  with 
no  such  intention,  had  killed  the  mare,  that  would  certainly  have 
been  an  unlawfvX  killing  of  the  mare,  and  for  which  he  would  have 
been  responsible  in  a  civil  action ;  but  it  could  not  with  any  pro- 
priety be  said  to  be  a  wilful  killing,  because  the  slayer  had  no  such 
wish  or  intention,  nor  would  it  be  within  the  inhibition  of  the  stat- 
ute, 9upra. 

We  therefore  conclude  that  the  demurrer  was  properly  sustained 
to  the  indictment,  and  the  judgment  must  be  affirmed. 


State  v.  William  W.  Jackson. 

(89  Connecticut,  229.     Supreme  Court  of  Errors,  1872.) 
Form  of  LidictmerU  upon  Statute. 

A  statute  proYided  that  "  every  person  who  shaU  hire  an^  horse  or  team,  ....  and 
shall  wilrally  make  any  false  statement  or  misrepresentation  relative  to  the  distonce, 
time,  place,  or  manner  of  using  or  driving  the  same,  ....  shall  be  punished.  Heid, 
that  a  complaint  upon  this  statute  which  simplj  foUowed  the  woros  of  the  statute 
was  not  sufficient.  The  gist  of  the  ofience  bemg  a  false  statement,  the  folse  state- 
ment must  be  alleged  with  particularity. 

Gband  jubor's  complaint  to  the  Police  Court  of  the  city  of 
Norwich,  alleging  that  the  defendant,  "  on  the  17th  day  of  April, 
1871,  at  and  within  the  limits  of  the  city  of  Norwich,  did  hire  and 
use  a  certain  horse  belonging  to  John  Rourke,  and  then  and  there 
did  wilfully  make  a  false  statement  and  misrepresentation  relative 
to  the  distance,  time,  place,  and  manner  of  using  and  driving  the 
same,  with  intent  to  defraud  the  said  John  Rourke,  against  the 
peace,  and  contrary  to  the  form  of  the  statute  in  such  case  pro- 
vided." 

The  statute  under  which  the  complaint  was  brought  provides, 
that  "  every  person  who  shall  hire  any  horse  or  team,  or  use  any 
horse  or  team  hired  by  others,  and  shall  wilfully  make  any  false 
statement  or  misrepresentation  relative  to  the  distance,  time,  place, 
or  manner  of  using  or  driving  the  same,  with  intent  to  defraud  the 
owner  thereof,  or  any  other  person,  shaU  be  punished,"  &c.  G^n. 
Statutes,  tit.  12,  sec.  80. 

The  case  was  appealed  by  the  defendant  to  the  Court  of  Common 
Pleas  for  the  county  of  New  London,  where,  after  conviction,  he 
moved  in  arrest  of  judgment  for  the  insufficiency  of  the  oompUdnt  ; 
which  motion  being  overruled,  he  brought  the  record  before  this 
court  by  a  motion  in  error. 

A,  F,  Park  ^  Iaicoa^  for  the  plaintiff  in  error. 

Chadmck^  for  the  State. 

BuTLBB,  C.  J.  It  is  generally  sufficient  to  describe  a  statutory 
offence  in  the  words  of  the  statute,  fiut  cases  occur  where,  from  tlie 
nature  of  the  offence,  greater  particularity  is  necessary  for  the  pix>- 
tection  of  the  accused.  This  subject  has  recently  been  examined  in 
the  case  of  State  v.  Lockbaum  (38  Conn.  R.  400),  and  it  is  not  n 
essary  to  reexamine  it. 
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This  case  is  exceptional.  The  gist  of  the  offence  created  by  the 
statute  is  a  false  and  fraudulent  representation  in  relation  to  the  use 
of  a  hired  animal.  Such  representations  may  be  made  to  the  owner 
or  an  agent,  and  may  vary  in  character  and  intent  according  to  the 
circumstances  of  the  case.  It  is  absolutely  necessary  therefore  that 
the  misrepresentation,  and  the  person  to  whom  made,  should  be 
alleged  with  particularity,  that  the  accused  may  have  reasonable 
opportunity  to  make  defence,  and  be  protected  from  another  prose- 
cation. 

The  case  is  analogous  to  those  of  misrepresentation  which  arise 
under  the  statute  in  relation  to  the  obtaining  of  goods  by  false  pre- 
tences. In  that  class  of  offences,  although  created  by  statute,  it  has 
always  been  holden  that  from  the  nature  of  the  offence  the  statutory 
description  was  insufficient,  and  that  the  false  representation,  and 
theperson  to  whom  made,  should  be  set  forth. 

There  is  manifest  error  in  the  record. 

In  this  opinion  the  other  judges  concurred. 

Bfanj  dicta  are  to  be  fonnd  in  the  re-  Plead.  Ch.  12 ;  Archb.  Crim.  PI.  13th  ed. 

ports  to  the  effect  that  it  is  a  well  settled  pp.  50,  51,  and  cases  cited;  Purcell's  Plead, 

rule  of  the  common  law  *'  that  in  settine  &  £v.  pp.  79,  SO,  81,  and  cases  cited.    In 

out  a  statatory  offence  it  is  generally  suflC  England  bj  Stat.  7  Geo.  4,  ch.  64,  sec.  21 

cient  to  follow  the  words  of  thestatnte."  (1826),  it  is  enacted  that  ''where  the  of- 

iitau    V.   Lorkbaum,   38    Conn.  400,  402.  fence  charged  has  been  created  by  any  stat- 

There   is  no  such  rule  of  law.    No  dis-  ute,  or  siibjected  to  a  greater  de^ee  of 

tiuction  is  made  by  the  common  law  as  punishment,  or  excluded  from  the  oenefit 

respects  the  degree  of  particularity  and  of  clergy  by  any  statute,  the  indictment  or 

precision  essential  to  the  description  of  an  information  shall  after  verdict  be  held  suffi- 

offence  between  statutory  and  common  law  cient  to  warrant  the  punishment  prescribed 

offences.    All  indictments  must  specify  the  by  the  statute,  if  it  describe  the  offence  in 

criminal  nature  and  degree  of  the  ofience,  the  words  of  the  statute."    This  statute 

and  the  particular  facts  and  circumstances  has  probably  not  been  generally  reenacted 

which  render  the  defendant  guilty  of  that  in  this  country.    It  is  undoubtedly  true  as 

offence.     If  the  statute  sets  out  fully  and  a  matter  of  fact,  that  where  a  statute  ere- 

precisely  the  necessary  ingredients  of  the  ates  an  offence  it  is  generally  sufficient  to 

offence,  then  an  indictment  is  generally  follow  the  words  of  tne  statute.    But  this 

sufficient  which  follows  the  words  of  the  is  true  not  because  there  is  any  rule  of  law 

statute.    But  such  indictment  is  good  not  to  that  effect,  but  because^  when  the  legisla- 

becaose  it  follows  the  words  of  the  statute,  ture  make  a  new  offence  they  generally 

but  because  it  satisfies  the  common  law  specify  the  facts  necessary  to  constitute  the 

mlea  of   pleading.    1   Starkie  on  Crim.  offence. 


FowLBB  V.  TsB  State. 

(d  Heisk.  154.    Supreme  Court,  Tennessee,  1871.) 

AssatiU  and  Battery.  —  Pleading, 
An  indictment  against  two  persons  for  assault  and  battery  upon  three  persons  is  good. 

Appeal  from  the  Circuit  Court,  January  Term,  1871.  J.  D.  Por- 
:er,  J.,  presiding. 

W.  2>.  Lannum^  forplaintifif  in  error. 

Attorney  Greneral  ffeiskelly  for  the  State. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

The  indictment  in  this  case  charges  two  persons  with  committing 
ux. assault  and  battery  upon  three,  and  it  is  insisted  that  the  Circuit 
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Court  erred  in  refusing  to  quash  it  upon  motion,  because  three  of- 
fences are  thereby  embraced  in  one  count.  It  is  neither  a  legal  nor 
physical  impossibility  that  two  persons,  by  one  and  the  same  act, 
could  commit  the  same  identical  offence.  Mr.  Russell  says :  "  It  was 
formerly  holden  that  a  person  could  not  be  prosecuted  on  one  indict- 
ment for  assaulting  two  persons,  each  assault  being  a  distinct  of- 
fence. But  the  case  has  subsequently  been  treated  as  one  which 
was  not  well  considered ;  and  the  court  said  :  *  Cannot  the  king  call 
a  man  to  account  for  a  breach  of  the  peace,  because  he  broke  two 
heads  instead  of  one  ? '  "  1  Russ.  on  Crimes,  5th  Am.  ed.  759.  So, 
*'  It  has  been  said  that  a  person  could  not  be  indicted  for  assault  on 
two  distinct  parties  in  tne  same  indictment ;  but  this  doctrine  is 
now  explodea."  2  Chit.  Cr.  Law,  Riley's  ed.  582,  in  note,  citing 
2  Ld.  Raym.  1672 ;  2  Burr.  984.  See,  also,  1  Waterman's  Archb. 
Cr.  Pr.  314,  315.  Aflrm  the  judgment.^ 

1  The  same  doctrine  was  also  held  in  984 ;  Ancn,  Loflft,  271 ;  Regina  r.  (rid- 
CommanweaUh  v.  O'Brien^  107  Mass.  208,  dings.  Car.  &  M.  634 ;  CommowweaUh  t. 
dtiBg  Rex  y.  Bei\fidd,  2  Burr.  980,  983,    McLavghUn,  12  Ciuh.  615. 


State  v.  Joseph  P.  Moore. 

(89  Connecticut,  244.      Supreme  Court  of  Errors,  1872.) 
Obstructing  Officer.  —  Pleading.  —  TVespctsser  ah  initio. 

The  Statute  of  Connecticut  (Gen.  Stat.  tit.  12,  sec.  103)  provides  that  anyperscm  who 
shall  resist  or  obstruct  any  sheriff,  depnty  sheriff,  constable,  or  other  ofiScer,  in  the 
execution  of  his  office,  shall  be  panisned,  &c.  Held  to  be  an  offence  within  this 
statute  to  obstract  an  indifferent  person  deputed  to  serve  a  writ  of  attachment,  while 
in  the  performance  of  his  duty. 

The  information  alleged  that  G.  was  lawfully  deputed  as  an  indifferent  person  by  B.  a 
jastice  of  the  peace,  and  as  such  had  in  his  hands  a  writ  of  attachment  lawfully  is- 
sued by  said  lustice  and  perfected  in  all  respects  accordin^^  to  law,  and  which  waa 
directed  to  said  G.  as  an  mdifferent  person,  commanding  him  to  attach,  &c.,  but  did 
not  allege  that  G.  was  an  officer,  nor  that  the  oath  required  by  the  statute  in  such  a 
case  was  administered  to  the  plaintiff  or  his  agent  by  the  justice,  nor  that  a  bond  for 
prosecution  was  given.    Held  to  be  good  after  verdict. 

And  held  that  the  original  process  was  admissible  in  evidence  to  prove  the  offence, 
although  it  had  not  been  returned  to  court,  the  offence  being  complete  when  the 
service  of  the  process  was  obstructed,  and  it  not  being  a  question  of  the  justification 
of  the  indifferent  person  for  his  doings  under  the  writ. 

Intobmation  for  unlawfully  obstructing  the  execution  of  legal 
process,  brought  to  the  Superior  Court  in  Litchfield  County. 

The  information  charged  "  that  at  Washington,  in  said  county,  on 
the  5th  day  of  January,  1871,  Julius  A.  Glover  was  lawfully  de- 
puted, according  to  the  statute  in  such  cases  provided,  as  an  indifiFer- 
ent  person,  by  Frederick  Beardsley,  Esq.,  a  justice  of  the  peace  for 
said  county,  and  as  such  indifferent  person  had  in  his  hands  a  writ 
of  attachment,  issued  by  said  justice,  in  favor  of  Otis  E.  Gillette  of 
said  Washington,  and  against  Joseph  P.  Moore  of  said  Washington, 
which  was  lawfully  issued  and  perfected  in  all  respects  according  to 
law,  and  directed  to  the  sheriff  of  the  county  of  Litchfield,  his 
ieputy,  or  either  of  the  constables  of  said  town  of  Washington,  and 
to  the  said  Julius  A.  Glover  as  an  indifferent  person,  to  serve  and 
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return,  commanding  them  and  him  to  attach  to  the  value  of  twenty 
dollars,  the  goods  or  estate  of  said  Joseph  P,  Moore,  and  him  sum- 
mon to  appear,  &c.,  as  by  said  writ  and  oath  and  deputation  ready 
in  court  to  be  shown  may  appear ;  and  that  while  the  said  Julius  A. 
Glover,  thus  deputed  as  aforesaid,  was  proceeding  with  said  writ  of 
attachment  to  serve  the  same,  and  to  levy  the  same  on  personal 
property  of  the  said  Joseph  P.  Moore,  in  conformity  with  the  com- 
mand and  direction  therein  contained,  the  said  Joseph  P.  Moore, 
with  force  and  arms,  and  with  great  violence,  at  said  Washington, 
on  the  day  last  aforesaid,  did  unlawfully  resist,  hinder,  obstruct,  and 
abuse  the  said  Julius  A.  Glover  in  the  discharge  of  his  duty  in  the 
premises,  and  did  prevent  the  said  Julius  A.  Glover  from  serving 
said  writ  of  attachment ;  against  the  peace  and  contrary  to  the  stat- 
ute in  such  cases  made  and  provided.' 

The  case  was  tried  to  the  jury,  upon  the  plea  of  not  guilty,  before 
Pardee,  J. 

Upon  the  trial  the  Attorney  for  the  State  claimed  the  conviction  of 
the  defendant  under  the  103d  section  of  the  act  concerning  crimes 
and  punishments  (Gen.  Statutes,  p.  261),  which  is  as  follows : 
"  Every  person  who  shall  hinder,  obstruct,  resist,  or  abuse  any  jus- 
tice of  the  peace,  or  resist,  hinder,  obstruct,  or  abuse  any  sheriff, 
deputy  sheriff,  constable,  or  other  officer,  in  the  execution  of  his 
office,  shall  be  punished,"  &c. 

To  prove  the  averments  that  Glover  was  lawfully  deputed,  and 
that  he  had  in  his  hands  for  service  a  lawful  writ  of  attachment,  the 
State  offered  in  evidence  the  original  writ  upon  which  the  deputa- 
tion was  indorsed,  with  the  oath  required  by  law.  This  paper  was 
the  only  evidence  offered  by  the  State  to  prove  these  averments.  It 
was  admitted  that  the  writ  was  never  returned  to,  and  had  never 
been  in  the  possession  of,  the  justice  of  the  peace  before  whom  the 
same  was  made  returnable,  either  before  or  after  the  return  day 
mentioned  in  the  writ,  but  that  it  had  always  been  in  the  possession 
of  Glover,  or  of  some  person  who  kept  it  at  his  request. 

It  was  claimed  by  the  State,  and  not  denied  by  the  defendant,  that 

E'or  to  the  return  day  of  the  writ  the  defendant  had  paid  to  Gil- 
te,  the  plaintiff  in  the  writ,  the  claim  for  which  the  writ  had  been 
issued,  with  the  costs,  which  payment  was  made  in  presence  of 
Glover. 

The  defendant  objected  to  the  writ  being  received  in  evidence, 
because  it  did  not  come  from  the  proper  custody,  and  because,  as  it 
had  never  been  returned  to  the  court  to  which  it  was  returnable,  it 
was  not  a  file  or  record  of  any  court,  and  was  not  and  could  not  be 
authenticated  so  as  to  be  made  evidence  in  the  case ;  and  also  for  the 
reason  that  after  the  return  day  the  writ,  not  having  been  returned, 
was  not  admissible  evidence  for  any  of  the  purposes  for  which  it  was 
offered.  The  court  overruled  all  the  objections  and  admitted  the 
writ  in  evidence. 

The  defendant  claimed,  and  asked  the  court  to  charge  the  jury, 
that  as  the  information  only  alleged  that  the  defendant  had  resisted 
an  indifferent  person,  lawfully  deputed  to  serve  the  writ,  it  did  not 
set  forth  any  offence  within  the  statute.    He  also  claimed,  and  asked 
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the  court  to  instruct  the  jury,  that  it  was  not  a  crime  within  the  pur- 
view of  the  statute  to  resist  an  indifferent  person  in  the  service  of  a 
writ  of  attachment.  The  court  overruled  both  these  claims,  and 
charged  the  jury  that  the  information  was  sufficient  to  sustain  a  ver- 
dict against  the  defendant,  and  that  the  deputation  of  Glover  hav- 
ing been  proved  to  be  lawful,  he  was  under  the  protection  of  the 
statute. 

The  defendant  claimed  that  by  the  neglect  of  Glover  to  return 
the  writ  he  became  a  trespasser  clo  initio^  and  that  so  all  his  acts  in 
serving  the  writ,  or  in  attempting  to  serve  it,  were  trespasses  for 
which  Glover  might  be  subjected  to  damages,  and  that  for  resisting 
him  in  such  acts  this  prosecution  could  not  be  maintained  a^inst  the 
defendant,  and  asked  the  court  so  to  instruct  the  jury.  The  court 
did  not  so  instruct  the  jury,  but  charged  them  that  if,  prior  to  the 
return  day  of  the  writ,  the  defendant  settled  the  claim  for  which  the 
writ  was  issued,  together  with  the  costs,  of  which  settlement  Glover 
had  notice  in  the  manner  claimed,  it  was  a  sufficient  excuse  for  his 
omission  to  return  the  writ. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  moved 
for  a  new  trial  for  errors  in  the  roUngs  and  charge  of  the  court.  He 
also  moved  in  arrest  of  judgement  for  the  insufficiency  of  the  infor- 
mation,  which  motion  bein|  overruled,  he  filed  a  motion  in  error 
and  brought  the  record  before  this  court. 

Andrews^  in  support  of  the  motions. 

Sedgwick^  State  Attorney,  and  E.  W,  Seymour^  contra, 

Pabk,  J.  The  principal  question  in  this  case  is,  whether  it  is  an 
offence  within  the  provisions  of  the  103d  section  of  the  act  con- 
cerning crimes  and  punishments  (Rev.  Stat.  p.  261),  for  a  person  to 
hinder  and  obstruct  an  indifferent  person,  regularly  deputed  to  serve 
a  writ  of  attachment,  while  such  person  is  en^iged  in  the  perform- 
ance of  his  duty  in  serving  such  process.  The  language  of  the 
statute  is :  "  Every  person  who  shall  hinder,  obstruct,  resist,  or  abuse 
any  justice  of  the  peace,  or  resist,  hinder,  obstruct,  or  abuse  any 
sheriff,  deputy  shenff,  constable,  or  other  officer,  in  the  execution  of 
his  office,  shall  be  punished,"  &c.  The  question  is,  does  the  case  of 
an  indifferent  person,  lawfully  deputed  to  serve  process,  and  while 
engaged  in  so  doing,  come  within  the  meaning  of  the  term  ^^  or 
other  officer,"  as  used  in  this  statute.  ^ 

No  good  reason  can  be  shown  why  this  phrase  was  not  intended 
to  include  all  persons,  except  those  specially  named  in  the  act,  who 
are  authorized  by  law  to  serve  process.     The  statute  authorizing 
writs  to  be  directed  to  indifferent  persons  was  intended  to  reach  cases 
of  emergency,  where  a  party  finds  himself  in  danger  of  losing  his 
claim  if  he  should  be  compelled  to  look  up  the  regularly  appointed, 
officers  of  the  law  to  serve  his  process.     In  such  cases  the  statute 
was  intended  to  meet  the  necessities  of  the  case,  and  to  supply  an 
officer  who  must  be  always  at  hand,  to  take  the  place  of  the  regu- 
larly appointed  officers  of  the  law,  and  to  confer  upon  him  all  the 
authority  quoad  the  process,  that  is  conferred  upon  sheriffs  and  con- 
stables.    The  office  of  a  deputed  person  therefore,  to  the  extent  of 
his  deputation,  cannot  be  distinguished  in  principle  from  that   of 
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the  sheriff  of  the  county.  The  difference  consists  in  the  extent  of 
the  jurisdiction  rather  than  in  the  nature  of  the  authority.  The 
authority  of  the  one  is  confined  to  a  particular  case,  and  he  is  there- 
fore a  special  officer^  while  the  authority  of  the  other  extendi  over 
all  cases  within  the  county  that  come  to  his  charge ;  but  this  differ- 
ence makes  no  difference  in  the  nature  of  the  authority.  The 
sheriff  can  serve  but  one  process  at  one  time,  and  in  the  service  of 
that  process  he  is  no  more  an  officer  than  a  deputed  person  would 
have  been  acting  in  his  stead.  While  so  doing  the  sheriff  is  in  the 
performance  of  a  public  duty  under  the  sanction  of  the  law ;  so, 
likewise,  must  the  deputed  person  be  to  the  same  extent.  Webster 
defines  an  officer  to  be  ^^  a  person  commissioned  or  authorized  to 
perform  any  public  duty."  According  to  this  definition,  a  person 
charged  with  the  performance  of  one  public  duty  is  as  much  an 
officer,  while  engaged  in  its  performance,  as  another  who  is  charged 
with  the  performance  of  many  public  duties,  and  especially  if  such 
duties  are  of  the  same  class  or  character. 

It  would  seem  that  these  considerations  are  sufficient  to  show  that 
a  deputed  person,  while  engaged  in  the  performance  of  his  appointed 
duty,  is  an  officer  of  Jie  law,  and  is  one  of  those  embraced  within 
the  phrase  "  or  other  officer  "  in  the  statute  in  question.  But  other 
considerations  could  be  adduced.  It  was  urged  with  great  force  in 
the  argument,  that  unless  the  statute  in  question  has  this  construc- 
tion, it  is  strange  indeed  that  the  legislature,  in  making  provision 
for  the  service  of  this  class  of  cases,  where  haste  is  necessary,  should 
leave  the  deputed  person  without  protection,  so  that  the  fleeing 
debtor  could  resist  and  obstruct  him  in  the  performance  of  his  duty, 
and  accomplish  the  mischief,  by  preventing  the  service  of  tne 
process,  that  the  statute  was  expressly  intended  to  prevent.  Such 
a  construction  would  practically  defeat  the  object  of  the  statute. 
But  it  is  said  that  a  deputed  person  has  none  of  the  indicia  of  an 
officer  ;  that  he  has  no  public  appointment,  no  induction  into  office, 
that  he  gives  no  bond,  takes  no  oath,  &c.  It  is  sufficient  to  say 
that  these  requirements  would  defeat  the  object  of  the  statute. 

We  are  satisfied  that  a  deputed  person,  while  engaged  in  serving 
process,  is  an  officer  of  the  law,  charged  with  the  performance  of  a 
public  duty,  and  that  his  case  comes  within  the  meaning  of  the  term 
"  or  other  officer  "  in  the  statute  in  question. 

It  is  further  claimed  that  the  court  improperly  received  the 
original  writ  as  evidence  in  the  cause,  on  the  ground  that  the  facts 
attempted  to  be  proved  by  it  could  only  be  proved  by  a  copy  of 
record.  The  authorities  relied  upon  by  the  defendant  to  sustain 
this  claim  are  cases  where  the  officer  serving  the  process  was  sued  as 
a  trespasser  for  taking  the  property  which  he  claimed  to  have  at- 
tachea.  In  such  cases  it  was  properly  holden  that  the  officer  could 
not  justify  the  taking  of  the  property  unless  he  completed  the  ser- 
vice of  the  writ  by  returning  the  same  to  court  with  his  doings  in- 
dorsed thereon.  The  officer  is  commanded  to  return  the  wiit,  as 
well  as  to  serve  it  on  the  defendant  and  his  property,  and  if  he 
obeys  a  part  of  the  mandate  %nd  disregards  the  remainder,  inasmuch 
w  the  whole  command  is  one  entire  thing,  the  law  will  afford  him 
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no  protection  unless  he  can  show  a  legal  excuse.     Glover  is  not  a 

Sarty  to  this  proceeding ;  and  whether  as  between  himself  and  the 
efendant  in  the  writ  which  he  served,  he  would  be  justified  in  not 
retunling  the  process,  is  no  part  of  the  present  inquiW.  But  even 
if  it  was,  it  might  well  be  questioned  wether  the  defendant,  after 
settling  the  case  in  Glover's  presence,  could  afterwards  make  com- 
plaint that  the  process  was  not  returned.  This  proceeding  is  be- 
tween  the  State  and  the  defendant.  The  crime  laid  to  the  defend- 
ant's charge  was  committed  when  he  obstructed  Glover  in  the  per- 
formance of  his  duty.  It  was  then  complete,  and  was  not  dependent 
upon  the  question  whether  the  process  should  afterwards  be  returned 
to  court.  Suppose  the  defendant  had  destroyed  the  process  when 
he  obstructed  the  service  of  it ;  would  he  thereby  have  rendered  him- 
self secure  ?  We  think  not.  The  evidence  was  properly  received. 
Again,  the  defendant  claims  that  the  information  is  insuflScient 
in  the  law.  This  question  comes  to  us  on  a  motion  in  arrest  of 
judgment.  The  information  is  not  as  precise  and  technical  as  it 
should  have  been,  but  without  enlarging  upon  this  subject,  we  think 
it  is  sufficient  after  verdict.  The  defendant  has  set  forth  many 
points  in  which  it  is  claimed  that  the  information  is  insufficient.  He 
says  that  it  is  not  alleged  that  Glover  was  an  officer,  nor  that  he 
was  resisted  in  the  execution  of  his  office  ;  that  it  does  not  appear 
that  the  plaintiff  in  the  writ,  or  his  agent,  took  the  oath  required  by 
law  to  be  taken,  before  an  indifferent  person  could  be  deputed  to 
serve  the  same ;  that  it  does  not  appear  that  Glover*s  name  was  in- 
serted in  the  writ  in  the  magistrate's  own  hand ;  that  it  is  not 
alleged  that  the  writ  which  Glover  was  attempting  to  serve  had  any 
date ;  and  that  it  doea  not  appear  that  any  bond  for  the  prosecution 
of  the  cause  had  been  given.  It  is  allegect  in  the  information  "  that 
Glover  was  lawfully  deputed,  according  to  the  statute  in  sudi  cases 
provided,  as  an  indifferent  person,  by  Frederick  Beardsley,  Esq.,  a 
justice  of  the  peace,  &c.,  and  as  such  indifferent  person  had  in  his 
hands  a  writ  of  attachment,  issued  by  said  justice,  which  was  law- 
fully  issued  and  perfected  in  all  respects  according  to  law,  and  which 
was  directed  to  tne  said  Glover,  as  an  indifferent  person,  command^ 
ing  him,  &c.,  as  by  said  writ  and  oath  and  deputation  ready  in  court 
to  be  shown  may  appear.'^  We  think  these  allegations  in  this  stage 
of  the  case  are  sufficient  to  sustain  the  verdict. 

There  is  no  error  in  the  judgment  complained  of,  and  a  new  trial 
is  not  advised. 

In  this  opinion  the  other  judges  concurred. 

In  the  case  of  Com,  v.  Tdfnn  (108  Mass.  gire  this  ruling,  and  for  this  refusal  among 

426 :  1871),  the  defendant  was  indicted  for  other  things  the  defendant  excepted. 
assafuHing  an  officer  in  the  discharffe  of  his        Gray,  J.,  in  oremilin^  the  exceptkMUi, 

duty.    It  appeared  that  the  defendant  was  said :  **  The  subsequent  failure  of  the  offices 

arrested  for  a  breach  of  the  peace.    It  did  to  make  a  complaint  before  a  magistrate 

not  appear  that  any  complaint  was  sabse-  against  his  prisoner  for   the   offence  ft>r 

quently  made  against  him.    The  defendant  wnieh  he  had   arrested   him,  —^whirterTer 

requested  a  rulm^  that  the  failure  to  com-  effect  it  might  have  to  render  the  officer 

plain  against  and  prosecute  him  for  the  liable  to  an  action  of  trespass  by  the  latter, 

Defence  ror  which  he  was  arrested,  made  the  — cannot  affisct  the  question,  whether  his 

officer  a  tres]>a89er,  and  the  defendant  had  assault  upon  the  officer  was  a  breach  of  the 

a  right  to  resist  him.    The  court  refused  to  criminal  law.    This  question  depended  upoo 
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the  fkcts  and  cizcmnBtancea  exiatiiig  at  the  mtasible  in  evidence  against  the  Common- 
time  when  the  assault  was  made.  One  wealth  in  a  prosecution  for  that  assault, 
g^rmind  of  the  doctrine  of  trespass  ab  initio,  The  ofience  of  the  defendant  was  complete 
which,  for  reasons  of  pablic  polio/  and  the  as  soon  as  he  had  assaulted  the  officer  law- 
protection  of  the  citizen  against  oppression,  fully  holding  him,  and  mi^ht  have  been  im- 
will  not  allow  one,  who  abuses  an  authority  mediately  made  the  subject  of  an  indict- 
given  him  by  the  law,  to  shelter  himself  ment.  The  subsequent  failure  of  the  offi-> 
under  such  authority  when  sued  bj  the  cer  to  do  a  distinct  act,  which  the  law 
person  injured  bj  the  abuse,  is,  that  the  required  him  to  do  in  the  further  discharge 
citizen  is  bound  to  submit  without  resist-  of  his  duty,  could  no  more  afiect  the  degree 
ance  to  its  lawful  exercise.  Ettjf  y.  WUmci,  of  the  defendant's  previous  ofience  than  it 
15  Gray,  168,  169.  The  doctrine  of  tres-  could  the  question  of  probable  cause  for 
pass  ab  initio  has  no  application  to  criminal  such  a  prosecution.  Wilder  y.  Holden,  24 
cases.  The  degree  of^a  crime  once  com-  Pick.  8;  WiUiam$y»  Babbitt,  14  Gray,  141, 
pleted  cannot  be  aggravated  by  the  snbse-  142.  If  the  officer  had  no  authority  to  dis- 
qnent  act  of  the  criminal,  or  lessened  by  charge  his  prisoner  from  custody  without 
tnat  of  a  third  person.  In  State  v.  AJoore  bringing  him  before  a  magistrate,  he  cer- 
( 12  N.  H.  42),  it  was  held  that  a  person  who  tainly  luul  no  greater  authority  to  release 
had  lawfully  entered  a  house  could  not  be  him  from  his  responsibility  to  the  Common- 
made  a  burglar  by  afterwards  stealing  wealth  for  the  ofience  already  committed, 
therein.  The  subsequent  act  or  omission  It  was,  therefore,  rightly  ruled  that  the 
of  the  officer,  not  part  of  the  same  transac-  failure  of  the  officer  to  complain  a^dns t 
tion,  nor  immediately  connected  in  point  of  and  prosecute  the  defendant  for  that  oofonce 
time  with  his  arrest  of  his  prisoner  or  the  could  not  avail  him  in  this  case." 
rait  upon  him  by  the  latter,  was  not  ad- 


The  State  v.  Chables  M.  AiiLiiOKD. 

(2  Houst.  612.     Conrt  of  General  Sessions,  Delaware,  1856.; 
Sale  of  Intoxicating  Liquors.  —  OonstitiOioncd  Law, 

LegtalatiTe  power  is  an  attribute  of  sovereignty  belonging  to  the  people,  to  be  exercised 
only  by  their  renresentatives.  The  extent  of  the  grant  of  it  to  the  Legislature,  with  its 
reservations  ana  restrictions,  are  to  be  found  only  in  the  Constitution  itself 

The  Legislature  has  power,  as  a  police  regulation,  to  prohibit  the  sale  cf  intoxicating 
liquor ;  subject  only  to  the  laws  of  the  United  States  regulating  imports ;  and  these 
iirotect  it  only  in  the  hands  of  the  importer,  in  the  original  cask  or  package. 

Tyough  a  state  is  bound  to  admit  an  article  thus  imported  under  the  laws  of  Congress, 
it  is  not  bound  to  find  a  market  for  its  sale. 

When  sold  by  the  importer  in  the  original  cask  or  package,  or  when  broken  up  for  re- 
tail sale,  it  becomes  subject  to  the  state  laws ;  and  may  m  taxed,  or  the  sale  of  it  pro- 
hibited. 

Property  in  an  article  is  the  right  to  have  and  use  it  subject  to  law.  The  right  of  sale  is 
not  an  essential  ingredient  that  may  not  be  separated  from  the  ownership ;  and  a  law 
regulating  or  prohibiting  the  sale,  does  not  take  away  any  vested  right  of  property. 

In  t^B  social  state,  individual  property  is  necessarily  held  subject  to  such  laws  of  regu- 
lation as  are  required  for  the  well  Ming  of  society :  and  in  a  sovereign  state,  the  Leg- 
islature having  the  power  to  pass  such  laws,  must  judge  of  its  limits  and  extent. 

The  Act  of  1855,  prohibiting  the  sale  of  intoxicating  liquor  for  any  other  than  "mechan- 
ical, chemical,  and  medicinal  purposes  only,  and  pure  wines  for  sacramental  use,'* 
aaviuj^  the  rights  of  the  importer  of  foreign  liquor  under  the  importation  laws,  is  con 
stitnUonal. 

Court  of  General  Sessions,  &c.,  New  Castle  County,  May  Term, 
1856. 

Charles  M.  Allmond,  the  defendant,  was  indicted  for  selling  iw- 
toodcating  liquor  contrary  to  the  provisions  of  the  Act  of  the  Legis- 
lature entitled  "An  Act  for  the  suppression  of  intemperance," 
passed  on  the  27th  day  of  February,  1855,  prohibiting  the  sale  of 
intoxicating  liquor  for  any  other  than  mechanical,  chemical,  and  me- 
dicinal purposes,  and  pure  wine  for  sacramental  use,  and  restricting 
fche  right  to  sell  even  tor  such  purposes,  to  not  more  than  three  per- 
ions  in  each  hundred  in  the  State,  and  five  in  the  city  of  Wilming- 
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ton,  to  be  licensed  as  provided  for  in  the  act,  with  the  exception, 
however,  of  importers  of  foreign  intoxicating  liquors  under  the  au- 
thority of  the  laws  of  the  United  States,  so  long  as  they  remained  in 
the  original  cask  or  package  in  which  they  were  imported. 

The  counsel  for  the  defendant,  before  the  case  was  called  for  trial, 
submitted  a  formal  motion  to  the  court  to  quash  the  indictment,  on 
the  ground  that  the  act  of  the  Legislature  under  which  the  defend- 
ant had  been  indicted  was  unconstitutional  and  void. 

J".  A.  Bayard  (J.  WaleSj  ComegyB  ^  W.  SatUsbury  with  him), 
for  the  defendant. 

D.  M.  Bates  (iV.  P.  Smitherss^  Bradford  ^  C.  S.  Layton  with 
him),  for  the  State. 

Habbington,  C.  J.,  announced  the  opinion  of  the  court.  L^is- 
lative  power  is  an  attribute  of  sovereignty.  Whether  derived  from 
a  written  constitution,  or  existing  prior  to  it,  and  merely  recognized 
for  the  purpose  of  being  assigned  to  the  proper  department,  it  is  the 
same.  In  this  State,  it  exists  in  the  people  at  large,  or  has  been 
delegated  by  them  to  representatives  with  certain  reservations  and  re- 
strictions, expressly  named  in  the  Constitution,  or  necessarily  implied 
from  it,  or  such  as  may  arise  from  the  Federal  Union,  as  expressed 
or  necessarily  implied  in  the  Constitution  of  the  United  States. 

The  act  under  consideration  has  been  assailed  in  the  argument  as 
Apposed  to  both  of  these  constitutions,  and  as  violating  the  State 
Constitution,  both  in  its  express  restrictions  and  implied  reservations. 
What  these  implications  are,  have  not  been,  and  cannot  be,  very 
satisfactorily  explained ;  but  it  was  argued  that  legislative  power 
may  be  so  abused  in  its  exercise  as  to  exceed  its  own  delegated  hmits, 
and  invade,  not  merely  the  rights  expressly  reserved  to  the  people, 
but  certain  innate,  inalienable  rights,  existing  in  the  citizen  prior 
to  the  Constitution ;  and  depending  neither  upon  its  recognition  nor 
reservation  for  judicial  enforcement. 

It  is  not  easy  to  embrace  a  definite  idea  of  this  sublimated  right, 
without  referring  it  to  the  acknowledged  power  of  changing  the  Con- 
stitution itself  at  the  will  of  those  by  whom,  and  for  whose  welfare,  it 
was  made.  Apai't  from  this  idea  it  is  difficult  to  conceive  of  any  power 
to  make  or  unmake  law  that  has  not  been  delegated  to  the  people^s 
representatives  by  the  written  Constitution,  with  the  restrictions 
therein  contained,  and  the  reservations  made  by  what  is  usually 
called  the  Bill  of  Rights.  If  there  be  any  legislative  power  beyond 
or  above  this,  it  would  seem  to  belong  to  the  people  themselves,  to 
be  exercised  in  the  usual  forms  of  organic  change,  or  by  revolution. 

The  innate  or  natural  rights  are  comprehensively  referred  to  in 
our  Bill  of  Rights,  which  is  believed  to  embrace,  to  the  full  extent, 
this  idea  of  a  higher  law,  or  the  existence  of  rights  paramount  to 
the  Constitution  itself.    "  Through  Divine  Goodness"  (oays  the  pre- 
amble to  the  Constitution)  "  all  men  have  by  nature  the  rights  of 
worshipping  and  serving  their  Creator  according  to  their  consciences, 
of  enjoying  and  defending  life  and  liberty,  of  acquiring  and  protect- 
ing  reputation  and  property,  and  in  general  of  attaining  objects  suit- 
able  to  their  condition,  without  injury  one  to  another,  and  as  these 
rights  are  essential  to  their  welfare,  for  the  due  exercise  thereof^ 
power  is  inherent  in  them." 


STATE  V.  ALLMOND.  803 

But  the  great  law  of  social  self-preservation  is  equally  a  par- 
amount  law  essential  to  the  enjoyment  of  the  natural  rights  thus 
declared  to  belong  to  '*  all  men.  Freedom  of  conscience  cannot  be 
secured,  life  and  liberty  cannot  be  enjoyed  and  defended,  nor  prop- 
erty and  reputation  acquired  and  protected,  unless  society  has  the 
power  to  compel  its  members  to  respect  these  rights  by  imposing 
sanctions,  which,  in  the  due  course  of  law,  shall  even  take  away 
frdtn  those  who  would  prevent  others  from  the  enjoyment  of  them, 
the  rights  thus  declared  to  be  natural  rights,  and  which  in  fact  con- 
stitute the  existence  of  the  social  system. 

For  this  purpose  government  is  instituted  among  men,  having  its 
sanctions  both  in  the  consent  of  the  governed,  and  in  the  necessity 
of  putting  even  innate  rights  under  such  control  as  is  essential  to 
their  preservation.  Hence  the  power  to  take  life  or  restrain  liberty ; 
to  regulate  the  use  or  forfeit  the  enjoyment  of  property  in  the  due 
course  of  law ;  a  power  existing  in  the  very  structure  and  carried 
out  in  the  practice  of  every  community, — particularly  in  those  which 
give  the  best  protection  to  these  rights  which  are  assumed  to  belong 
to  all  men. 

If  the  higher  rights  to  life,  liberty,  and  the  enjoyment  of  prop- 
erty be  thus  subject  to  the  sovereign  power  of  the  state,  the  power 
to  regulate  the  use  of  property,  to  secure  the  enjoyment  of  these 
rights,  and  promote  the  objects  for  which  government  is  formed, 
cannot  be  doubted.     The  Legislature  may  by  general  laws  regulat/' 
and  restrict  the  use  of  property  which  it  deems  dangerous  to  the 
existence,  peace,  or  welfare  of  society,  and  may  prevent  the  acqui- 
sition of  such  kinds  of  property  as  it  considers  so  dangerous  as  to 
require  such  prohibition.     The  Legislature  of  this  State  has  done 
8o  from  the  beginning,  by  prescribing  the  modes  of  acquiring  and 
using,  the  transfer  and  disposition,  of  property  of  all  kinds ;  and 
the  restriction  or  prohibition  not  merely  of  certain  kinds  of  prop- 
erty, but   of  trades,  professions,  and  callings ;  thus  regulating  not 
only  property  itself,  but  the  personal  industry  and  enterprise  through 
which"  property  is  acquired.     I  refer  to  the  statutes,  among  the  first 
enacted,  for  the  conveyance  of  property ;  the  statutes  of  wills  ;  the 
intestate  laws;   all   license  laws;   laws  regulating   physicians,  sur- 
geons, attorneys,  millers,  ferries,  and  fisheries ;  laws  regulating  the 
weight  and  price  of  breadstuff,  and  laws  regulating  inn-keepers  and 
vendors  of  liquor  generally,  which  comes  more  directly  to  the  matter 
under  investigation. 

As  early  as  1739,  the  Act  of  13  Geo.  II.  prohibited  the  sale  of 
spirituous  liquor  by  measure  less  than  a  quart ;  of  wine  less  than 
half  a  gallon  ;  other  liquor  by  measure  less  than  a  gallon ;  and 
punch  or  mixed  liquors  by  any  quantity  whatever ;  and  authorized 
certain  officers  to  regulate  the  price  of  liquor  lawfully  sold  under 
these  restrictions.  This  legislation  was  followed  by  the  Act  of  June 
24,  1786,  "  for  the  suppression  of  idleness,  vice,  and  immorality," 
which,  with  other  acts  of  the  same  kind,  was  in  terms  saved  by  the 
constitutions  of  1792  and  1832.  From  that  day  to  this  the  sale  of 
iiqaor  in  this  State  has  been  under  the  restraint  of  laws  more  or  less 
stringent,  according  to  the  will  of  the  Legislature ;  and  the  question 
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now  is,  whether  the  last  act  "  for  the  suppression  of  intemperance  " 
—  that  of  1855 — differs  in  principle  from  the  others;  or  whether 
the  whole  system  of  restrictiye  l^slation  has  been  unconstitutional 
from  the  beginning. 

With  the  policy  or  wisdom  of  the  act  under  consideration  we  have 
no  concern.  We  did  not  make,  and  cannot  repeal,  this  or  any  other 
law.  Our  official  duty  is  merely  to  decide  whether  the  act  in  ques- 
tion is  a  law,  passed  by  competent  authority,  within  the  scope,  of 
legislative  power.  That  duty  will  be  performed  without  reference 
to  any  other  considerations  than  such  as  apply  to  an  abstract  ques- 
tion of  constitutional  law,  and  the  power  of  this  tribunal,  derived 
from  the  Constitution  itself,  to  decide  upon  the  validity  of  tixe  act  in 
question,  as  an  expression  of  legislative  will. 

It  is  the  province  of  the  judiciaiy  to  decide  what  is  law,  to 
pronounce  invalid  legislative  acts  unconstitutionally  passed,  and  to 
annul  such  as  may  violate  constitutional  restrictions;  but  it  may 
well  be  doubted  whether  a  case  can  arise  requiring  of  the  judiciary 
the  exercise  of  an  assumed  power  to  annul  any  act  of  legislation 
which  the  Constitution  itself  does  not  condemn.  Without  a  veto 
power  existing  in  any  other  department,  the  Constitution  of  this 
State  vests  the  whole  legislative  power  in  a  Senate  and  House  of 
Representatives,  who  represent  all  the  people  in  the  exercise  of  this 
highest  attribute  of  sovei'eignty.  And  when  these  representatives 
are  supposed  in  any  act  of  legislation  unwisely  or  improperly  to  re- 
strain what  are  assumed  to  be  the  rights  of  the  people,  it  is  for  the 
people  themselves  to  correct  the  evil  through  legislative  repeal^  and 
no^  ^y  judicial  usurpation. 

The  question,  therefore,  is,  whether  the  Act  of  1855  violates  the 
Constitution  of  this  State,  or  of  the  United  States.  The  argument 
in  respect  to  the  latter  has  been  that  the  restraints  which  it  im- 
poses on  the  traffic  in  foreign  liquor  affects  the  power  of  Congress 
to  regulate  commerce,  and  lessens  the  revenue  derived  from  the 
importation  of  liquor  as  an  article  of  merchandise.  This  question 
belongs  appropriately  to  the  federal  courts,  in  which  it  has  been 
repeatedly  considered,  with  results  which  have  even  been  the  sub- 
ject of  dispute  in  the  argument  of  this  case.  That  doubt  would  be 
enough  to  settle  this  branch  of  the  case ;  for  no  state  court  wo\ild 
declare  an  act  of  its  own  legislature  unconstitutional  on  a  question 
of  conflict  with  a  power  of  Congress,  so  doubtful  in  itself  that  the 
federal  judiciary,  after  repeated  trials,  have  not  been  able  to  define 
it.     But  we  do  not  so  understand  their  decisions. 

The  right  of  the  Government  to  import,  and  the  right  of  the  State 
to  tax,  regulate,  or  restrict  the  sale  of  foreign  goods,  are  both  recog- 
nized by  these  decisions:  McCullough  v.  The  State  of  Maryland^ 
i  Wheat.  Rep.  316 ;  Brown  v.  Maryland^  12  Wheat.  Rep.  453  ; 
and  the  Licensee  Casea^  in  5  Howard's  Rep.  574.  The  right  of  the 
one  arises  from  the  power  to  regulate  commerce  ;  that  of  the  other 
exists  as  a  police  power,  essential  to  the  independence  and  sover- 
eignty of  the  State.  The  judges  differ  about  the  precise  line  where 
imports  cease  to  be  protected  from  state  lepalation  as  imports,  and 
become,  like  all  other  property,  subject  to  it ;  but  the  dispute  is  not 
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wbether  the  States  have  a  right  to  tax  or  restrict  imported  goods 
after  they  are  broken  up  or  sold  by  the  importers,  but  wnether  these 
^  laws  shall  reach  them  in  the  importers'  hands.  The  opinions  of 
Jtdges  Daniel  and  Thompson  go  even  to  that  extent,  while  the 
jod^ent  of  the  court  only  claims  for  imported  goods  immunity 
from  state  legislation  while  unbroken  in  the  importers'  hands ;  and 
that  is  precisely  the  exception  contained  in  the  18th  section  of  our 
law. 

In  what  are  usually  called  '^  the  License  Cases  "  (6  How.  504), 
the  Supreme  Court  decided  the  following  principles  :  — 

That  laws  of  Massachusetts,  providing  that  no  person  should  sell 
spirituous  liquor  in  less  quantity  than  twenty-ei^t  gallons,  without 
a  Heense  to  be  granted  by  certain  officers,  and  that  such  licenses 
should  not  be  granted  where,  in  the  opinion  of  these  officers,  the 
public  good  did  not  require  them  to  be  granted  ; 

That  laws  of  Rhode  Island,  forbidding  the  sale  of  such  liquor  in 
a  less  quantity  than  ten  gallons,  though  the  liquor  sold  was  foreign 
Kqnor  duly  imported,  and  was  bought  of  the  importer ;  and 

That  laws  of  New  Hampshire  imposing  similar  restrictions  upon 
domestic  liquor  sent  from  one  State  to  another,  and  sold  in  the  orig- 
inal cask,  were  none  of  them  liable  to  objection  as  infringing  the 
Constitution  or  laws  of  the  United  States. 

These  decisions  meet  any  objection  that  can  be  made  against  the 
act  of  our  Legislature  on  these  grounds.  The  cases  were  well  con- 
sidered ;  and,  though  the  points  ruled  were  necessarily  confined  to 
the  question  of  conffict  with  the  authority  of  Congress,  the  validity 
(d  such  laws  was  fully  recognized  by  all  the  judges  of  that  court  as 
within  the  scope  of  legislative  power  within  the  States. 

Chief  Justice  Taney  said  :  ^'  Although  a  state  is  bound  to  receive 
and  permit  the  sale  by  the  importer  dt  any  article  of  merchandise 
which  Congress  authorizes  to  be  imported,  it  is  not  bound  to  furnish 
a  market  ior  it,  nor  to  abstain  from  the  passage  of  any  law  which  it 
may  deem  necessary  or  advisable,  to  guard  the  health  or  morals  of  , 
its  citizens,  althougn  such  law  may  discourage  importation,  or  dimin- 
ish the  profits  of  me  importer,  or  lessen  the  revenue  of  the  general 
government.  And  if  any  state  deems  the  retail  and  internal  traffic 
in  ardent  spirits  injurious  to  its  citizens,  and  calculated  to  produce 
idleness,  vice,  or  debauchery,  I  see  nothing  in  the  Constitution  of 
the  United  States  to  prevent  it  from  regulating  and  restraining  the 
traffic,  or  from  prohibiting  it  altogether  if  it  thinks  proper." 

Mr.  Justice  Daniel  said  :  ^'^  Every  state  that  is  in  any  sense  sov- 
ereign and  independent  possesses,  and  must  possess,  the  inherent 
power  of  controlling  property  held  and  owned  within  its  jurisdic- 
tion, and  in  virtue  and  under  the  protection  of  its  own  laws,  whether 
that  control  be  exerted  in  taxing  it,  or  in  determining  its  tenure,  or 
m  directing  the  manner  of  its  transmission  ;  and  this,  too,  irrespect^ 
ife  of  the  quantities  in  which  it  is  held  or  transferred,  or  the  sources 
whence  it  may  have  been  derived." 

Mr.  Justice  Woodbury  said :  "  Prom  the  first  settlement  of  this 
country,  and  in  the  most  other  nations,  ancient  or  naodem,  civilized 
VOI-.  I.  20 
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or  savage,  it  has  been  found  useful  to  discountenance  excesses  in  the 
use  of  intoxicating  liquor." 

Mr.  Justice  Grier  said :  "  The  true  question  presented  by  these 
cases,  and  one  which  I  am  not  disposed  to  evade,  is,  whether  the 
States  have  a  right  to  prohibit  the  sale  and  consumption  of  an  arti- 
cle of  commerce  which  they  believe  to  be  pernicious  in  its  effects, 
and  the  cause  of  disease,  pauperism,  and  crime.  It  is  not  necessary, 
for  the  sake  of  justifying  the  state  legislation  now  under  consider- 
ation, to  array  the  appalling  statistics  of  misery,  pauperism,  and 
crime  which  have  their  origin  in  the  use  or  abuse  of^ardent  spirits. 
The  police  power  which  is  exclusively  in  the  States  is  alone  compe- 
tent to  the  correction  of  these  great  evils,  and  all  measures  of  re- 
straint or  prohibition  necessary  to  effect  the  purpose  are  within  the 
scope  of  that  authority," 

Mr.  Justice  McLean  said :  "  The  acknowledged  police  power  of 
a  state  extends  often  to  the  destruction  of  property."  ''  The  State 
may  regulate  the  sale  of  foreign  spirits,  and  such  regulation  is  vaUd, 
though  it  reduce  the  quantity  of  spirits  consumed."  ''  A  license  may 
be  required  to  sell  foreign  articles  when  those  of  domestic  manufac- 
ture are  sold  without  one  ;  and  if  the  foreign  article  be  injurious  to 
the  health  or  morals  of  the  community,  a  state  may,  in  the  exercise 
of  that  great  and  conservative  police  power  which  lies  at  the  founda- 
tion of  its  prosperity,  prohibit  the  sale  of  it." 

It  is  true  that  these  views  of  the  judges  of  the  Supreme  Court 
have  1^0 1  the  force  of  judgments  binding  on  this  court,  and  the  same 
may  be  said  of  the  state  decisions  directly  on  the  question  of  legis- 
lative power.     But  they  are  the  opinions  of  eminent  constitutional 
lawyers ;  and  we  might  add  the  names  of  many  other  judges,  as 
well  as  of  common  Jaw  writers,  in  support  of  the  same  principles- 
We  have  seen  no  adjudged  case  which  denies  the  power  of  a  state, 
in  the  exercise  of  its  sovereignty,  to  regulate  the  traffic  in  liquor  for 
restraint^  as  well  as  for  revenue  ;  and,  as  a  police  measure,  to  restrict 
or  prohibit  the  sale  of  liquor  as  injurious  to  public  morals,  or  dan- 
gerous to  public  peace.     The  subjection  of  private  property,  in  tlie 
mode  of  its  enjoyment,  to  the  public  good,  and  its  subordination   to 
general  rights  liable  to  be  injured  by  its  unrestricted  use,  is  a  prin- 
ciple lying  at  the  foundations  of  government.     It  is  a  condition  of 
the  social  state  ;  the  price  of  its  enjoyment ;  entering  into  the  very 
structure  of  organized  society  ;  existing  by  necessity  for  its  preser- 
vation, and  recognized  by  the  Constitution  in  the  terms  of  its  reser- 
vation, as  "  the  right  of  acquiring  and  protecting  reputation    ctnd 
propertj^,  and  of  attaining  objects  suitable  to  their  condition,  ^vvith- 
out  injury  one  to  another." 

We  come  then  to  consider  whether  the  Act  of  1855,  "for  the 
suppression  of  intemperance,"  violates  any  of  the  provisions  of  the 
Constitution  of  this  State ;  or  is  in  any  other  way  an  unconstitu- 
tional exercise  of  legislative  power.  We  have  already  considered 
this  question  with  reference  to  what  are  supposed  to  be  the  innate, 
inalienable  rights  of  citizens,  and  the  powers  of  the  judicictry  to 
impose  limits  to  legislative  discretion,  other  than  those  imposed  l>v 
the  Constitution  itself  :  and  we  have  failed  to  discern  the  exiaten<^ 
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of  such  a  power,  with  reference,  at  least,  to  the  act  of  legislation 
which  we  are  now  reviewing.  We  will  not  say  that  it  cannot  be 
maintained  with  reference  to  any  supposable  case,  so  plainly  tyran- 
nical and  unjust  as  to  challenge  universal  condemnation ;  and  yet  it 
would  be  difficult  to  conceive  a  case  of  such  legislation  which  would 
not  violate  some  provision  of  the  Constitution  itself.  It  is  unsafe  to 
rest  the  existence  of  such  a  power  upon  the  basis  of  so  violent  a  pre- 
sumption. It  were  better  to  presume  that  no  such  le^Iation  could 
emanate  from  representatives  of  the  people,  to  whom  is  committed 
legislative  power,  than  to  predicate  on  its  abuse  the  right  of  another 
department,  which  has  no  legislative  power,  to  review  legislative 
acts  upon  any  other  ground  than  their  conformity  with  Constitu- 
tional restrictions. 

A  few  instances  of  such  supposed  extreme  legislation  have  been 
mentioned  in  the  argument ;  yet  no  decision  of  this  or  of  any  other 
court  has  been  cited  which  is  founded  on  such  a  power.  The  lan- 
guage of  Judge  Chase  in  Colder  v.  Bull  (8  Dallas  Rep.  386),  and 
of  the  late  Chief  Justice  of  this  court  in  Rice  v.  Foster  (4  Harr. 
Rep.  479),  may  imply  the  claim  of  such  a  power  in  extreme  cases ; 
but  neither  the  case  then  under  consideration,  nor  the  instances 
specified,  required  any  such  basis  to  support  the  opinion.  They  are 
all  instances  falling  within  the  constitutional  prohibition.  A  law 
that  should  make  a  man  a  judge  in  lys  own  cause  would  violate  the 
provision  of  section  8,  for  an  impartial  trial,  and  take  away  the 
remedy  which  it  secures  in  all  cases  by  due  course  of  law  ;  and  an 
act  which  would  subvert  our  republican  form  of  government  would 
violate  the  entire  Constitution  of  the  State,  and  come  in  conflict 
with  a  provision  of  the  Constitution  of  the  United  States,  which 
guarantees  this  form  of  government  to  each  of  the  States.  The 
judgment  in  Rice  v.  Foster  imposed  no  limit  on  legislative  power  as 
existing  in  the  General  Assembly.  It  only  denied  the  right  to  dele- 
gate that  power  to  be  exercised  by  a  direct  vote  of  the  people  them- 
.  selves ;  a  principle  which  has  since  been  recognized,  we  believe, 
wherever  it  has  been  judicially  considered. 

Without  denying  the  judicial  power,  therefore,  in  any  supposable 
extreme  case  to  annul  a  legislative  act  upon  higher  grounds  than 
those  of  express  constitutional  restriction,  we  do  not  affirm  it.  Our 
case  does  not  require  it,  and  we  are  not  ambitious  of  the  distinction 
for  this  court  of  furnishing  the  first  adjudged  case  founded  on  such 
a  principle.  The  New  York  cases  certainly  do  not  (13  N.  Y.  378) 
famish  a  precedent. 

On  the  question  whether  the  grant  of  legislative  power  was  re- 
stricted not  only  by  the  express  provisions  of  the  wntten  constitu- 
tion, but  might  be  further  restrained  by  judicial  construction,  as 
against  fundamental  principles  of  liberty,  common  reason,  and  nat- 
ural rights,  all  the  judges  in  terms  repudiated  the  doctrine,  except 
Judge  Comstock ;  and  he  recoiled  from  it,  as  Chief  Justice  Mar- 
shall did  in  Fletcher  v.  Peck  (6  Cranch,  135),  and  avoided  it  by 
saying,  what  is  equally  true  in  the  case  before  us,  that  "  there  is 
ao  process  of  reasoning  by  which  it  can  be  demonstrated  that  the 
*  act  to  prevent  intemperance,  pauperism  and  crime,'  is  void  upon 
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principles  and  theories  outside  of  the  Constitution,  which  will  not 
also,  Dy  an  eariier  deduction,  bring  it  in  direct  conflict  with  the 
Constitution  itself.'* 

Judge  Hubbard  said :  ^^  I  am  opposed  to  the  judiciary  attempting 
to  set  bounds  to  legislatiye  authority,  or  declaring  a  statute  invalid 
upon  any  fanciful  theory  of  higher  bw,  or  first  principles  of  natural 
right,  outside  the  Constitution?' 

Judge  Selden :  ^^  To  determine  the  extent  of  the  law-making 
power,  we  have  only  to  look  to  the  provisions  of  the  Constitution, 
it  has,  and  can  have,  no  other  limit  than  such  as  is  there  furnished; 
and  the  doctrine  that  there  exists  in  the  judiciary  some  vague,  loose, 
and  undefined  power  to  annul  a  law,  because  in  its  judgment  it  is 
^  contrary  to  natural  equity  and  justice,'  is  in  conflict  with  the  first 
principles  of  government,  and  can  never,  I  think,  be  maintained." 

Judge  Johnson  is  equally  emphatic  in  denying  the  power,  and  ar- 
gues against  it  at  some  length,  with  great  force  and  conclusiveness. 

On  this  subject  the  case  of  Sharple9»  ^  others  v.  The  Mayor  of 
Philadelphia  (21  Penn.  147),  deciaed  by  the  Supreme  Court  of 
Pennsylvania,  presents,  very  fully,  the  arguments  on  both  sides  of 
the  question,  but  the  judgment  of  the  court  is  against  the  power. 

'The  act  in  question,  therefore,  is  a  police  regulation  plainly 
within  the  scope  of  l^slative  power,  as  conceded  by  all  the  cases 
cited,  and  by  none  more  fully  than  the  recent  New  York  decisions 
upon  the  prohibitory  liquor  law  of  that  State.  And  when  the  ob- 
ject is  a  legitimate  one,  any  means  which  the  Legislature  nxay 
employ  to  attain  it  are  lawful,  if  not  inhibited  by  the  Constitution 
itself. 

The  New  York  law,  which  authorizes  the  seizure  and  destruction 
of  liquor  in  the  hands  of  its  owner,  was  held  to  impair  the  vested 
right  of  property  thus  lawfully  possessed  at  the  time  of  its  passage, 
and  we  have  no  occasion  to  controvert  the  decision  on  that  poiiit;,  as 
our  law  contains  no  such  provision.     But  we  must  dissent,  and  do 
dissent,  from  the  position  assumed  by  some  of  the  judges  in  those 
cases,  and  in  the  argument  here,  that  the  pi*ohibition  to  sell  an  ar- 
ticle of  merchandise  destroys  its  character  as  property,  and  takes 
away  the  vested  rights  of  the  owner.     If  this  were  true,  the  sov- 
ereignty of  the  State  would  be  robbed  of  nearly  all  its  police  power, 
and  the  individual's  right  to  dispose  of  his  property  would  be  above 
the  right  of  the  public  to  be  protected  in  their  mentis,  health,  peace, 
or  safety.     Poisonous  drugs  ;  unwholesome  food  ;  infected  goods  ; 
demoralizing  books  or  prints ;  combustible  and  explosive  substances  ; 
dangerous  animals  ;  and  every  species  of  property  could  be  held  and 
transferred  at  the  will  of  the  owner.      The  vendible  quality  of  a 
thing  is  not  of  the  substance  of  the  thing  in  such  sense  that  tibey 
may  not  be  lawfully  separated,  and  the  right  to  have  or  ovm    a 
thing  does  not  oblige  the  State  to  furnish  a  market  for  its   aale« 
The  right  to  sell  it  is  conferred  by  law,  and  may  be  taken  away  by 
law,  or  its  use  prohibited  in  any  specified  form  which  is  deemed  to 
be  injurious  or  demoralizing.      1  Black.  Com.  188.     Instanoea   of 
this  are  so  common  in  our  legislation  that  I  refer,  in  addition    to 
such  as  have  been  mentioned,  only  to  the  prominent  oases  of   the 
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prohibition  to  sell  slaves  out  of  the  State,  and  the  prohibition  of 
tree  n^roes  to  own  or  have  in  possession  fire-arms  or  warlike  in- 
stmments. 

Restrictions  on  the  sale  of  liquor  fall  under  the  same  pcdice  power, 
and  have  always  been  imposed  by  law,  A  lic^;ise  has  been  re- 
quired not  for  the  purpose  of  revenue  only,  but  for  the  purpose  ol 
restraint,  and,  as  Judge  McLean  remarked  in  the  case  before  refer-- 
red  to,  ^^  The  necessity  of  a  license  presupposes  a  prohibition  of  the 
right  to  sell,  as  to  them  who  have  no  hcense."  The  purchase  of 
liquor  under  a  license  gives  no  power  to  sell  without  it ;  when  the 
license  expires  ihe  vendible  character  of  the  article,  in  that  market, 
ceases  in  his  hands,  and  the  27th  section  of  this  act  reserves  the 
power  of  sale,  under  all  licenses  before  granted  by  virtue  of  any  law 
of  the  State  until  such  license  expired. 

As  this  consideration  of  the  inviolability  of  the  right  of  property 
is  the  point  of  difference  between  the  judges  of  New  York  in  the 
Uquor  cases  referred  to,  and  relied  on  in  the  aigument,  I  shall  examine 
them  more  particularly,  to  show  that  their  views  even  (d  this  ques* 
tion  would  not  be  adverse  to  the  validity  of  our  law,  on  the  prin- 
ciples assumed  by  them.  If  this  be  so,  the  defendant  will  be  left 
without  the  authority  of  any  adjudged  case  denying  the  power  of 
the  Legislature  to  pass  laws  similar  in  character  to  the  act  under 
which  he  is  indicted ;  unless  it  be  the  decision  of  a  single  judge  in 
Indiana  expressed  at  chambers,  on  the  hearing  of  a  habea»  €orp%LS 


In  the  "  Wynehamer  case "  (13  N.  Y.  878),  Judge  Comstock, 
while  he  r^ards  the  power  of  sale,  we  think  erroneously,  as  ^^  a 
fundamental  right "  of  property  essential  to  its  character  as  prop- 
erty, places  his  judgment  on  the  "  jphysical  destruction  "  of  the 
liquor  as  a  result  of  the  law  of  New  York.  He  says :  "  On  the  day 
ti^  law  took  effect  it  was  criminal  to  be'  in  possession  of  intoxicat- 
ing liquors,  however  innocently  acquired  the  day  before.  It  was 
criminal  to  sell  them,  and,  under  the  law,  therefore,  no  alternative 
was  left  to  the  owner  but  their  immediate  destruction." 

Judge  Hubbard  admits  that  ^^  there  is  no  constitutional  restricticm 
on  the  power  of  the  Legislature  in  the  regulation  of  the  sale  or 
traffic  in  intoxicating  drinks,  whether  affecting  existing  rights  of 
property  in  liquor  or  not.  As  a  scheme  of  regiuation  the  d^ree  of 
the  limitation  of  the  sale  or  traffic  is  a  matter  of  legislative  dis- 
cretion." But  he  proceeds  to  say  that  the  fault  of  the  law  he  was 
considering  was  that  it  did  not  profess  to  be  a  scheme  of  regulation. 
^  The  plain  design  of  the  law  seems  to  have  been  to  cut  off  the 
liquor  itself ;  to  insure  its  destruction  by  circumscribing  the  keeping 
of  it,  and  authorizing  its  seizure  if  kept  in  a  forbidden  place,  or  with 
a  criminal  intent  to  sell.  The  entire  right  of  sale,  wiUiin  the  State 
at  least,  is  prohibited,  and  in  this,  in  my  judgment,  consists  the 
error  of  the  law  as  it  respects  liquor  owned  when  the  law  went 
into  operation.  If  there  had  been  any  right  of  sale  within  the 
State  preserved,  for  instance  to  a  licensed  vendor,  although  of  minor 
importance,  it  would  have  been  sufficient,  perhaps,  to  have  im< 
pteaeed  the  law  with  a  character  oi  r^ulation,  and  ^ved  its  va- 
Bditv" 
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Judge  Selden  said  :  ^^  While,  therefore,  I  do  not  question  the  con- 
stitutionality of  the  general  objects  of  the  prohibitory  law,  and 
fully  concede  the  power  of  the  Legislature  to  prohibit  the  sale  of 
intoxicating  liquors,  for  all  except  mechanical,  chemical,  and  medi- 
cinal purposes,  I  cannot  admit  that  it  has  the  right  to  compel  their 
immediate  and  unconditional  destruction,  as  is,  I  think,  substantially 
done  by  this  law." 

Judge  A.  S.  Johnson  :  <^  I  am  not  prepared  to  say  that  the  Legis- 
lature may  not,  under  the  Constitution,  take  away  the  right  of  sale 
to  the  extent  which  this  act  contemplates.  But  by  a  general  pro- 
hibition of  sale,  irrespective  of  quantity  and  purpose,  coupled  with 
a  prohibition  even  to  keep  it,  except-  in  a  dwelling-house  where  no 
store,  &c.,  is  kept,  and  in  places  where  certain  arts  and  trades  are 
carried  on,  the  legal  existence  which  the  law  and  the  Constitution 
designate  as  property,  is,  in  my  judgment,  broken  up,  and  the 
private  injury  is  as  completely  effected  as  if  the  thing  were  physi- 
cally taken  away."  ^^  This  scheme  taken  together,  in  my  judgment^ 
is  a  scheme  not  of  regulation,  but  of  l^al  destruction  of  property, 
which,  as  much  as  any  other,  was  under  the  protection  of  the 
Constitution." 

Each  of  the  judges  therefore,  who  decided  against  the  constitu- 
tionality of  the  prohibitory  liquor  law  of  New  York,  based  his 
opinion  on  grounds  of  objection  not  applicable  to  the  act  of  our 
Legislature,  and  sustained  the  principle  of  restrictive  legislation  to 
the  full  extent  required  to  support  its  validity.  The  distinction 
upon  which  the  majority  went,  between  the  power  to  prohibit  and 
the  power  to  regulate,  was  of  course  denied  by  the  minority,  and  is 
not  important  in  the  decision  of  the  case  before  us.  We  think  it 
cannot  be  maintained.  If  the  power  exist,  the  extent  to  which  it 
shall  be  exercised  must  be  in  the  discretion  of  the  Legislature, 
provided  it  be  not  merely  colorable ;  and  this  was  the  view  of  the 
Supreme  Court  in  the  '^  License  Cases."  The  point  was  there  made 
in  argument,  and  was  important.  The  law  oi  Massachusetts  gave 
the  Ucense  commissioners  power  to  refuse  all  licenses,  and  they 
practically  exerted  it.  Mr.  Webster  contended  that  there  was  no 
difference,  (as  there  is  none)  in  substance  between  an  absolute  pro- 
hibition by  the  Legislature,  and  a  grant  of  power  to  another  body 
to  prohibit.  The  law  was  therefore  prohibitory  of  retailing  liquor 
under  twenty-eight  gallons.  But  none  of  the  judges  recognized 
the  distinction ;  some  of  them  repudiated  it.  Judge  Catron  said  : 
'*  I  admit  as  inevitable  that  if  the  State  has  the  power  of  restraint 
by  licenses  to  any  extent,  she  has  the  discretionary  power  to  judge 
of  its  limit,  and  may  go  to  the  length  of  prohibiting  sales  alto- 
gether, if  such  be  her  policy." 

If  we  were  to  hold,  therefore,  that  the  act  of  our  L^islature 
which  restrains,  and  we  admit  very  closely  restrains,  the  sale  of  in- 
toxicating liquor  was  unconstitutional,  we  should  go  beyond  any 
case  heretofore  adjudged,  denying,  on  constitutional  grounds,  the 
power  of  the  legislature  to  regulate  this  kind  of  property,  for  the 
protection  of  the  health  and  morals  of  the  community;  a  polioe 
power  recognized  in  the  theory,  and  asserted  in  the  practice,  of  thia 
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and  perhaps  every  other  State.  We  should  overrule  case  after  case 
decided  in  other  states  on  acts  not  to  be  distinguished  from  ours  in 
principle,  and  disregard  the  opinions  of  the  ablest  judges,  including 
every  judge  of  the  Supreme  Court  of  the  United  States  who  has 
expressed  an  opinion  on  the  question.  We  should  oppose  the  long 
continued  and  well  settled  practice  of  our  own  State,  commencing 
with  its  earliest  history,  in  a  course  of  legislation  on  the  same  sub- 
ject, differing  only  in  d^ree  and  not  in  principle  from  the  act  in 
question  ;  and  we  should  in  effect  repeal  a  large  number  of  laws, 
which,  for  other  purposes,  assert  the  right  of  government  to  regulate 
the  use  and  enjoyment  of  private  property  for  the  public  good. 
Whatever  may  be  supposed  to  be  the  objections  of  this  law  founded 
on  its  expediency  or  policy,  or  its  injurious  operation  upon  the  large 
amount  of  property  invested  in  the  trade  which  it  restrains,  this 
court  cannot  assume  the  power  to  annul  it  on  any  such  considerations. 

The  principles  before  stated  sustain  the  general  provisions  of  this 
law  as  within  legislative  power,  and  not  prohibited  by  any  express 
constitutions^  restrictions.  The  duty  or  the  court,  therefore,  is 
simply  to  pronounce  it  a  law  constitutionally  enacted,  and  to  leave 
all  other  questions  with  regard  to  it  where  such  questions  properly 
belong,  —  with  the  peoples  representatives  and  the  people  them- 
selves. If  it  impose  unnecessary  restraints  on  the  use  or  transfer  of 
property ;  if  it  unwisely  restrain  any  of  their  liberties,  either  in  a 
restricted  or  more  general  sense ;  if  its  policy  be  doubtful,  or  its 
precedent  dangerous,  it  is  at  most  but  an  abuse  of  legislative  power, 
to  be  remedied  by  the  people,  whose  rights  it  is  supposed  to  invade, 
in  the  constitutional  mode  of  legislative  repeal.  If,  on  the  contrarj'^, 
it  contain  the  elements  of  reform  for  an  admitted  social  evil,  and  is, 
what  its  authors  designed  it  to  be,  and  its  friends  insist  it  is,  an  Act 
for  the  Suppression  of  Intemperance,  its  vnsdom  and  expediency 
will  be  ultimately  vindicated  by  the  people,  as  its  constitutionality 
has  been  on  the  present  trial,  in  the  opinion  of  the  court. 

The  motion  to  quash  the  indictment  is  therefore  denied. 

The  following  extract,  which,  with  the  ''But  those  which  undertake  altogether  to 

authorities  quoted,  is  taken  from  Cooley's  prohibit  the  manufacture  and  sale  of  intoxi- 

Constitutional  Limitations,  p.  581,  et  seq,  eating  drinks  as  a  beverage  have  been  as- 

seems  to  be  exhaustive  of  the  subject :  —  sailed  as  violating  express  provisions  of  the 

"  Those  statutes  which  regulate  or  alto-  national  Constitution,  and  also  as  subver- 

gether   prohibit  the  sale  of  intoxicating  sive  of  fundamental  rights,  and  therefore 

drinks  as  a  beverage,  have  ....   been  by  not  within  the  grant  of  legislative  power, 

some  persons  supposed  to  conflict  with  the  "  That  legislation  of  this  character  was 

Federal  Constitution.    Such  of  these,  how-  void  so  far  as  it  affected  imported  liquors, 

ever,  as  assume  to  regulate  only,  and  to  or  such  as  might  be  introduced  from  one 

prohibit  sales  by  other  persons  than  those  state  into  another,  because  in  conflict  with 

who  should  be  licensed  by  the  public  au-  the  power  of  Congress  over  commerce,  was 

thorities,  have  not  suggested  any  serious  strongly  urged  in  the  License  Cases  before 

question  of  constitutional  power.      They  the  Supreme  Court  of  the  United  States ; 

are  but  the   onliuary  police  regulations,  but  that  view  did  not  obtain  the  assent  of 

such  as  the  State  may  make  in  respect  to  the  court.    The  majority  of  the  court  ex- 

Ul  classes  of  trade  or  employment.  Bode  pressed     the     opinion  —  which,    however, 

f.  StaU,  7  Gill,  326  ;  Bancroft'y,  Dumas ^  21  was  obiter  in  those  cases  —  that  the  intro- 

Vt.  456;  Thomasaon  v.  .Sfate,  15  Ind.  449;  duction  of  im])orted  liquors  into  a  state, 

IJcenu  CaxeSf   5   How.   504 ;  Metropolitan  and  their  sale  in  the  onginal  packages  as 

Board  of  Excise  v.  Barrie,  34  N.  i .  657 ;  imported,  could  not  be  forbidden,  because 

Goddard  v.  Jacksonville^  15  111.  59  ;    Kel-  to  ao  so  would  be  to  forbid  what  Congress, 

teriitg  v.  Jacksonville,  50  HI.  39.  in  its  regulation  of  conunerce,  and  in  the 
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leTY  of  imposts,  had  permitted.  Tanej,  State  r.  Wheeler,  25  Cosm.  2!K) ;  H&ftioUa 
C,  J.,  6  How.  674 ;  McLean,  J.,  lb.  589  ;  v.  GVaiy,  26  Comi.  179  :  Oviatt  v.  Pond,  2» 
Catron,  J.,  lb.  608.  And  see  Brown  v.  Conn.  479  :  feo/>&  v. //aic/^^y,  3  Mich.  .330; 
Maryland,  12  Wheat.  419;  Lincoln  v.  People  r.  iMoJilagher,  4  Mich.  244;  Jont^  v. 
Smiih,  27  Vt.  335 ;  Bradford  v.  Stevena,  People,  14  111.  196 ;  State  v.  Prescott,  27 
10  Gray,  379  ;  StaU  v.  Robinson,  49  Me.  Vt.  194 ;  Lincoln  v.  iSmt/A,  lb.  328  :  Gill  v. 
285.  But  it  was  conceded  by  all,  that  Parker,  31  Vt.  610.  Compare  Beehe  v. 
when  the  original  package  was  broken  np  State,  6  Ind.  501  ;  Meshmetgr  v.  State,  1 1 
for  ase,  or  for  retaii  hj  the  importer  and  Ind.  484 ;  Wynehamer  r.  People,  13  X.  Y. 
also  when  the  commodity  had  passed  from  378.  In  Refolds  v.  Geary,  26  Conn.  179, 
his  Lands  into  the  hands  of  a  purchaser,  it  it  was  held  that  the  state  law  forbidding 
ceased  to  be  an  import,  or  a  part  of  foreign  suits  for  the  prioe  of  liquors  sold  was  t<» 
commerce,  and  thereby  became  subject  to  be  a^^ed  to  contracts  made  out  of  the 
the  laws  of  the  State  and  might  be  taxed  State,  and  lawful  where  made, 
for  state  purposes,  and  the  sale  regulated  **  It  has  also  been  held  competent  to  de* 
by  the  State,  like  any  other  property,  dare  the  liqudr  kept  for  sale  a  nuisance, 
Daniel,  J.,  held  that  the  light  to  reeulate  and  to  provide  legal  process  for  its  con- 
was  not  excluded,  even  while  the  packages  denmation  and  destruction,  and  to  seize 
remained  in  the  hands  of  the  importer  tm-  and  condemn  the  building  occupied  an  a 
broken,  p.  512.  See  also  the  views  of  dram  shop  on  the  same  ground.  One 
Grier,  J.,  p.  631.  It  was  also  decided  in  House  v.  State,  4  Greene  (Iowa),  172.  See 
these  cases,  that  the  power  of  Congress  to  also  Liucoln^y.  Smith,  27  Vt.  328 :  OuiaU 
regulate  commerce  between  the  States  did  v.  Pond,  29  Conn.  479  ;  State  v.  Hobinaon, 
not  exclude  regulations  by  the  States,  ex-  38  Me.  568 ;  License  Cases,  5  How.  589. 
cept  BO  far  as  they  might  come  in  con-  But  see  Wynehatner  v.  People,  13  N.  Y. 
flict  with  those  established  by  Congress;  378;  Welch  y.  Stowell,  2  I^oug.  (Mich.) 
and  that,  consequently,  as  Congress  had  332. 

not  undertaken  to  regulate  commerce  in  "  And  it  is  only  where,  in  framing  such 
liquors  between  the  States,  a  law  of  New  legislation,  care  nas  not  been  taken  to  ob- 
Hampshire  could  not  be  held  void  which  serve  those  principles  of  protection  which 
punished  the  sale,  in  that  State,  of  gin  surround  the  persons  and  dwellings  of  in- 
purchased  in  Boston  and  sold  in  l^w  dividuals,  securing  them  against  nnrea- 
Hampshire,  notwithstanding  the  sale  was  sonable  searches  and  seizures,  and  givini; 
in  the  cask  in  which  it  was  imported,  them  a  right  to  trial  before  condemnation, 
but  by  one  not  licensed  by  the  selectmen,  that  the  courts  have  felt  at  liberty  to  de- 
See  also  Bode  v.  State,  7  Gill,  326 ;  Jones  dare  that  it  exceeded  the  proper  province 
V.  People,  14  111.  196 ;  State  v.  Wheeler,  25  of  police  regulation.  Btbbard  v.  People, 
Conn.  290;  Santo  v.  State,  2  Iowa,  202 ;  4  Mich.  125  ;  Fisher  v.  McGirr,  1  Gray,  1. 
Comm.  V.  Cktpp,  5  Gray,  97;  Metropolitan  But  see  Meshmeier  v.  State,  11  Ind.  484; 
Board  v.  Barrie,  34  N.  Y.  657.  Wynehamer  v.  Peo/>le,  13  N.  Y.  378. 

"  It  would  seem,  from  the  views  ex-  "  Perhaps  there  is  no  instance  in  which 
pressed  by  the  several  members  of  the  the  power  of  the  legislature  to  make  such 
court  in  these  cases,  that  the  State  laws  regulations  as  may  destroy  the  value  of 
known  as  Prohibitory  Liquor  Laws,  the  property,  without  compensation  to  the 
purpose  of  which  is  to  prevent  altogether  owner,  appears  in  a  more  striking  light 
the  manufacture  and  sale  of  intoxicating  than  in  the  case  of  these  statutes.  The 
drinks  as  a  beverage,  so  far  as  legislation  trade  in  alcoholic  drinks  bein^  lawful,  and 
can  accomplish  that  object,  cannot  be  held  the  capital  employed  in  it  bemg  fully  pro- 
void  as  in  conflict  with  the  power  of  Con-  tected  by  law,  the  legislature  then  steps  in, 
gress  to  regulate  commerce,  and  to  levy  and,  by  an  enactment  based  on  general 
unposts  and  duties.  And  it  has  been  held  reasons  of  public  utility,  annihilates  the 
that  they  are  not  void,  because  tending  to  traffic,  destroys  altogether  the  employ- 
prevent  the  fulfilment  of  contracts  pre-  ment,  and  reduces  to  a  nominal  value  t^e 
viously  made,  and  thereby  violating  the  property  on  hand. .  Even  the  keeping  of 
obligation  of  contracts.  People  v.  Hawley,  that,  for  the  purposes  of  sale,  becomes  a 
3  Mich.  330 ;  Reynolds  v.  Geary,  26  Conn,  criminal  offence ;  and,  without  any  change 
179.  whatever  in  his  own  conduct  or  employ- 

"  The  same  laws  have  also  been  sus-  ment,  the  merchant  of  yesterday  becomes 
tained,  when  the  question  of  conflict  with  the  criminal  of  to-day,  and  the  very  build- 
state  constitutions,  or  with  general  funda-  ing  in  which  he  lives  and  conducts  the  buai- 
mental  principles,  has  been  raised.  They  ness,  which  to  that  moment  was  lawful, 
are  looked  upon  as  police  regulations  estaV  becomes  the  subject  of  legal  proceediBgs, 
lished  by  the  legislature  for  the  prevention  if  the  statute  shall  so  declare,  and  liable 
of  intemperance,  pauperism,  and  crime,  to  be  proceeded  against  for  a  forfeiture.  A 
and  for  the  abatement  of  nuisances.  Comm,  statute  which  can  do  this  must  be  jnstified 
y.  Kendall,  12  Cush.  414 ;  Comm.  v.  Clapp,  upon  the  highest  reasons  of  public  benefit; 
S  Gray,  97  ;  Comm.  v.  Howe,  13  Gray,  26 ;  but,  whether  satisfactory  or  not,  they  ad- 
Santo  V.  State,  2  Iowa,  202 ;  One  House  v.  dress  themselves  exclusively  to  the  legialft- 
State,  4  Greene  (lowaK  172 ;  Zumhoff  v.  tive  wisdom." 
StaU,  lb.  526 ;  State  v.  Donehey,  8  Iowa,  396 ; 
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CENTRAL  CRIMINAL  COURT  (OLD  COURT). 

Jpril  Session f  1870. 
(Before  Mr.  Justice  Lush.) 

Regina  v.  Woodhubst. 

(12  Cox's  Criminal  Cases,  448.) 

Carnal  Knowledge  of  Girl  under  twelve,  •—  Consent  eoctorted. 

On  an  indictment  for  carnal  knowledge  of  a  girl  above  ten  jears  of  age  and  under 
twelve,  and  also  for  an  assault.  Hddy  on  the  latter  count,  that,  although  consent  would 
be  a  defence,  consent  extorted  by  terror  or  induced  bj  the  influence  of  a  person  in 
whose  power  she  feels  herself,  is  not  really  such  consent  as  will  hare  that  enect. 

The  prisoner  was  indicted  for  having,  in  October,  1868,  carnal 
knowledge  of  a  girl  above  the  age  of  ten  years,  and  under  twelve, 
witii  her  consent.     In  a  second  count  he  was  indicted  for  an  assault. 
Piatt y  for  the  prosecution. 
Longford^  for  the  defence. 

The  prisoner  was  a  strong  powerful  man,  and  the  girl  was  his 
daughter,  a  child  who,  at  the  time  in  question,  was  but  just  above 
t«i  years  of  age.  According  to  the  evidence — confirmed  to  some 
eictent  by  other  witnesses  —  he  had  been  in  the  habit  of  tampering 
with  her  person ;  and  on  the  last  occasion  there  was  some  degree  of 
penetration,  which  gave  her  pain,  and  for  some  reason  it  did  not 
i^ppear  to  have  been  repeated.  One  of  the  witnesses  —  the  prison- 
er's son  —  one  night  saw  the  child  in  his  father's  bed,  and  according 
to  his  account  what  occurred  was  not  resisted  or  resented,' and  he 
reproadied  her  with  it.  Prom  something  long  afterwards  overheard 
by  a  woman  with  whom  the  prisoner  lived,  he  was  accused  of  tamper- 
\Mk^  with  her,  and  being  taxed  with  it  in  her  presence  —  though  he 
denied  —  she  declared  he  had  meddled  with  hei*.  He  thereupon  said 
he  had  not  ruined  her,  which  was  represented  by  his  counsel  as 
meaning  that  he  had  not  completed  the  crime.  The  doctor  stated 
that  penetration  had  taken  place  to  some  extent,  but  as  it  was  so 
long  ago  he  could  not  say  more. 

Lush,  J.  (to  the  jury).  Upon  the  first  count,  which  admits  the 
(Gild's  consent,  you  must  be  satisfied  that  the  act  was  completed, 
u  e.  that  there  was  some  extent  of  penetration.  On  the  second 
eoant,  you  cannot  convict  if  there  has  been  consent,  as  an  assault 
excludes  consent.  But  consent  means  consent  of  will ;  and  if  the 
child  submitted  under  iiie  influence  of  terror,  or  because  she  felt 
herself  in  the  power  of  the  man,  her  father,  there  was  no  real  con- 
it,  and  as  the  acts  were  indecent  and  unlawful  in  their  nature,  you 
convict.  GuUty^  one  yearns  imprisonment  mth  hard  labor. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturda^y  November  15,  1873. 

(Before  Kellt,  C.  B.,  Blackburn  and  Lush,  JJ.,  Pollock,  B., 

and  HoNTMAN,  J.) 

Reg.  v.  Robebt  Babbatt. 

(12  Cox's  Criminal  Cases,  498.) 
Eape,  —  Consent.  —  Idiot  GirL 

Upon  the  trial  of  an  indictment  for  rape  upon  an  idiot  girl,  the  proper  direction  to  the 
jury  is,  that  if  they  are  satisfied  that  the  girl  was  in  such  a  state  of  idiotcj  as  to  be 
incapable  of  expressing  either  consent  or  dissent,  and  that  the  prisoner  had  connec- 
tion with  her  without  her  consent,  it  is  their  duty  to  find  him  guilty. 

The  two  cases  of  Rrg.  v.  Fletcher  (infra)  are  not  aaverse  to  one  another.  The  principle 
is  properly  laid  down  in  the  first  case,  and  the  second  case  was  only  a  decision  on  the 
facts  tiiat  there  was  not  that  requisite  testimony  of  want  of  assent  to  justify  leaving 
the  case  to  the  jury. 

Case  reserved  for  the  opinion  of  this  court  by  Honyman,  J. 

The  prisoner,  Robert  Barratt,  was  tried  before  me  at  Leeds  Sum- 
mer Assizes,  1873,  for  a  rape  on  Mary  Redman. 

It  was  proved  by  the  relatives  of  Mary  Redman  that  she  was 
fourteen  and  a  half  years  old,  and  that  ever  since  she  was  six  weeks 
old  she  was  blind  and  wrong  in  her  mind ;  that  she  was  hardly 
capable  of  understanding  anything  that  was  said  to  her,  but  that 
she  could  go  up  and  down  stairs  by  herself ;  that  if  placed  in  a 
chair  by  any  one  she  would  remain  there  till  night ;  that  if  told  to 
lie  down  she  would  do  so ;  that  she  could  not  communicate  to  her 
friends  what  she  wanted ;  that  she  could  feed  herself  a  little,  but 
that  she  was  obliged  to  be  dressed  and  undressed,  and  that  she  was 
unable  to  do  any  work  ;  that  the  prisoner  had  known  Mary  Redman 
and  her  family  about  two  years,  and  knew  that  she  was  not  right  in 
her  mind. 

It  was  proved  by  a  surgeon  that  there  were  no  external  marks 
of  violence,  but  that,  in  his  opinion,  there  had  been  recent  con- 
nection, and  he  thought  she  had  been  in  the  habit  of  having  con- 
nection. 

Mary  Redman  was  brought  into  court,  but  not  sworn.  She  was 
evidently  idiotic,  and  I  found  it  impossible  to  communicate  with  her. 
When  I  spoke  to  her  she  evidently  heard  a  sound,  and  grmned,  but 
made  no  reply,  except  a  vacant  laugh,  and  played  with  her  hand- 
kerchief, which  she  had  dressed  up  in  the  shape  of  a  doll,  and  mum- 
bled in  her  mouth. 

It  was  proved  by  the  evidence  of  her  father  that  on  returning 
home  one  day  he  looked  through  the  window  of  the  sitting  room, 
and  saw  the  prisoner  lying  on  Mary  Redman  on  a  couch  in  the 
room,  on  which  she  had  been  previously  placed  by  her  sister  (whom 
the  prisoner  then  sent  on  an  errand  to  a  distance),  and  who  desired 
Mary  Redman  to  lie  on  the  couch  till  her  return,  and  that  on  goings 
into  the  room  he  found  the  prisoner  standing  up  at  the  end  of  tho 
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couch  buttoning  up  his  trousers,  while  Mary  Redman  was  lying 
quietly  on  the  couch.  The  prisoner  asked  the  father  not  to  say 
anything  about  it. 

Beyond  this  there  was  no  evidence  to  show  under  what  circum- 
stances the  prisoner  had  or  attempted  to  have  connection  with  the 
prl. 

For  the  prisoner  it  was  siibmitted  that  there  was  no  sufficient 
evidence  of  penetration,  or  that  what  took  place  was  without  the 
girl's  consent,  or  against  her  will. 

I  declined  to  stop  the  case,  but  reserved  for  the  Court  of  Criminal 
Appeal  the  question  whether  I  ought,  under  the  circumstances,  to 
have  directed  the  jury  to  acquit  the  prisoner. 

I  told  the  jury  that  if  the  prisoner  had  connection  with  the  girl 
by  force,  and  if  the  girl  was  in  such  an  idiotic  state  that  she  did  not 
Imow  what  the  prisoner  was  doing,  and  the  prisoner  was  aware  of 
her  being  in  that  state,  they  might  find  him  guilty  of  rape ;  but  if 
the  girl,  from  animal  instinct,  yielded  to  the  prisoner  without  resist- 
ance, or  if  the  prisoner,  from  the  girl's  state  and  condition,  had 
reason  to  think  the  girl  was  consenting,  they  ought  to  acquit  him. 

The  jury  found  the  prisoner  guilty  of  an  attempt  at  rape,  and  I 
admitted  him  to  bail. 

The  question  for  the  opinion  of  the  Court  of  Criminal  Appeal  is 
whether,  under  the  circumstances,  I  ought  to  have  directed  the  jury 
to  acquit  the  prisoner.  If  so,  the  conviction  to  be  quashed  or  other- 
wise affirmed. 

See  the  cases :  Reg.  v.  Fletcher^  8  Cox  C.  C.  131 ;  Reg.  v. 
Fletcher,  10  Cox  C.  C.  248 ;  S.  C.  L.  Rep.  1  C.  C.  R.  39 ;  Reg.  v. 
Lock,  L.  Rep.  2  C.  C.  R.  10 ;  12  Cox  C.  C.  244. 

(Signed)  Georob  E.  Honyman. 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

Forbes,  for  the  prosecution.     I  submit  that  the  conviction  ought 

to  be  affirmed.     At  the  trial  it  was  supposed  that  the  two  cases  of 

Reg.  V.  Fletcher  were  adverse  to  one  another,  and  that  the  first  was 

overruled  by  the  second,  but  that  is  not  so.     The  test  is  as  to  the 

d^ree  of  idiotcy  of  the  prosecutrix,  whether  it  is  or  not  of  so  great 

extent  as  to  render  her  incapable  of  giving  consent,  or  of  exercising 

any  judgment  upon  the  matter.    In  the  first  case  of  Reg.  v.  Fletcher 

the  court  held  that  it  was  rape  to  have  connection  with  an  idiot  girl 

incapable  of  giving  consent,  and  the  facts  clearly  proved  absolute 

idiotcy  in  the  girl.     In  the  second  case  of  Reg.  v.  Fletcher,  the  girl 

displayed  a  greater  amount  of  intelligence  than  the  girl  did  in  the 

present  case,  and  the  medical  evidence  was  that  she  was  a  fully 

developed  woman,  and  might  have  strong  animal  instincts.     The 

case  Tvas  left  to  the  jury,  in  the  terms  reported  to  have  been  used 

by  WiUes,  J.,  *'  that  if  they  were  satisfied  that  the  girl  was  in  such 

a  state  of  idiotcy  as  to  be  incapable  of  expressing  either  consent  or 

dissent,  and  that  the  prisoner  had  connection  with  her  without  her 

consent,  it  was  their  duty  to  find  him  guilty,"  and  the  jury  found 

the  prisoner  guilty.    The  point  was  reserved  for  this  court,  whether 

the  case  ought  to  have  been  left  to  the  jury  at  all,  there  being  no 
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evidence  against  the  prisoner  except  the  fact  of  connection  and  the 
imbecile  state  of  the  girl,  and  this  court  held  that  diere  was  no 
evidence  to  establish  either  that  it  was  against  her  will  or  with- 
out her  consent.  fBLACKBURN,  J.  In  that  case  the  girl  was  far 
more  capable  of  giving  consent  than  here.]  In  Reg,  v.  Sarrow  (38 
L.  J.  20,  M.  C. ;  11  Cox  C.  C.  191),  it  was  decided  that,  to  consti- 
tute a  rape  on  a  woman  conscious  and  capable  of  giving  consent  at 
the  time  of  connection,  there  must  be  an  actual  resistance  of  the 
will.  Non-resistance  by  a  woman,  xmder  the  misapprehension  in- 
duced by  the  man  that  he  was  her  husband,  prevents  the  offence 
being  a  rape.  But  here  tfie  girl  was  an  idiot  and  incapable  of  giv- 
ing consent.  In  Reg,  v.  Lock  (12  Cox  C.  C.  244)  it  was  held  Siat 
mere  submission  by  a  child  of  tender  years  to  an  indecent  assault, 
without  any  active  sign  of  dissent,  the  tshild  being  ignorant  of  the 
nature  of  the  assault,  does  not  amount  to  assent. 

Kelly,  C.  B.  I  am  of  opinion  that  the  prisoner,  in  point  of 
law,  was  guilty  of  the  crime  of  rape  in  this  case.  I  entirely  concur 
in  the  definition  of  the  crime  ol  rape,  as  given  by  Willes,  J.  in  his 
direction  to  the  jury,  *'  tdiat  if  the  jury  were  satisfied  that  the  girl 
was  in  such  a  state  of  idiotcy  as  to  be  mcapable  of  expressing  either 
consent  or  dissent,  and  that  the  prisoner  had  connection  with  her 
without  her  consent,  it  was  their  duty  to  find  him  guUty."  In  this 
case  the  poor  creature  was  not  capable  of  giving  her  consent.  As 
to  the  cases  of  Reg.  v.  Fletcher^  I  cannot  see  the  distinction  between 
them  in  principle. 

Blackburn,  J.  I  am  of  the  same  opinion.  I  agree  with  the 
decision  in  the  first  case  of  Reg,  v.  Fletcher^  and  think  that  the  cor- 
rect rule  was  laid  down  in  that  case.  I  do  not  think  that  the  court, 
in  the  second  case  of  Reg,  v.  Fletcher^  intended  to  differ  from  the 
decision  in  the  first  case  of  Reg,  v.  Fletcher,  In  all  these  cases  the 
question  is  whether  the  prosecutrix  is  an  imbecile  to  such  an  extent 
as  to  render  her  incapable  of  giving  consent  or  exercising  any  judg- 
ment upon  the  matter,  or,  in  other  words,  is  there  sufficient  evidence 
of  such  an  extent  of  idiotcy  or  want  of  capacity.  In  the  first  case 
of  Reg,  V.  Fletcher^  and  also  in  the  present  case,  there  was  evidence 
of  such  an  extent  of  idiotcy  in  the  girl  as  to  lead  the  jury  to  believe 
Uiat  she  was  incapable  of  giving  assent,  and  that  therefore  the  con- 
nection was  without  her  consent.  In  the  second  case  of  Reg.  v. 
Fletcher^  the  evidence  of  that  was  much  less  strong,  and  the  point 
reserved  for  the  court  was  whether  the  case  ought  to  have  been  left 
to  the  jury  at  all,  there  being  no  evidence  except  the  fact  of  con- 
nection and  the  imbecile  state  of  the  girl ;  and  all  that  the  court 
said  was,  that  some  evidence  of  its  being  against  her  will  and  with- 
out her  consent  ought  to  be  given  in  these  cases,  and  that  there  was 
not  in  that  case  the  sort  of  testimony  on  which  a  judge  would  be 
justified  in  leaving  it  to  a  jury  to  find  a  verdict.  Upon  the  authority 
of  the  decision  in  the  former  case  of  Reg.  v.  Fletcher^  it  is  enough  to 
say  in  this  case  that  the  evidence  here  was  ihat  the  connection  was 
without  the  giri's  consent. 

LiTSH,  J.  I  am  of  the  same  opinion.  I  do  not  collect  from  the 
decision  in  the  second  Reg,  v.  Fletcher  that  it  veas  intended  to  over- 
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rale,  btxt  only  to  diBtinguiah  it  firom,  the  first  case,  and  to  uphold  the 
first  case. 

Pollock,  B.    I  am  of  the  same  opimon. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  The  decision  in  the 
second  case  of  Reff.  y.  Fletcher^  that  there  was  not  the  proper  sort 
of  testimony  requisite  in  these  cases,  brings  it  within  the  principle 
acted  on  in  the  first  case,  where  there  was  the  proper  testimony. 
This  case  seems  to  me  the  same  as  when  a  man  has  connection  with 
a  dranken  woman  whom  he  finds  lying  in  a  road,  quite  incapable 
of  givinijg  consent ;  in  which  case  Lord  Campbell  said  it  would  be 
monstrous  to  say  that  the  man  would  not  be  guilty  of  rape. 

Conviction  (^rmsd. 


NORTHERN    CIRCUIT. 
Manchbstbb. 

December  5, 1872. 

(Before  Mr.  Justice  Lush.) 

Rbo.  v.  Maybbs. 

(12  Cox'8  Criminal  Cases,  811.) 

Attempt  to  commit  a  Rape  on  a  Woman  asleep  —  LicapaMUu^  to  consent, 

tfa  man  has  or  attempts  to  have  comiectioii  with  a  woman  while  she  is  asleep,  it  is  bo 
defence  that  she  did  not  resist,  as  she  is  incapable  of  resisting.  The  man  can  there- 
fore be  found  goiltj  of  a  rape,  or  of  an  attempt  to  commit  a  rape. 

Richard  Matbbs  was  indicted  for  having  committed  a  rape  on 
Sarah  Ann  Mayers,  on  the  12th  of  August,  1872,  at  Manchester. 

Orimshaw  was  for  the  prosecution. 

Taylor  was  for  the  defence. 

The  prosecutrix  was  sister-in-law  of  the  prisoner,  and  they  lived 
in  the  same  house  ;  the  offence  was  alleged  to  have  been  committed 
at  about  eight  o'clock  on  the  morning  of  the  12th  of  August  last, 
while  she  was  asleep  in  her  bed ;  her  husband  had  gone  to  his  work 
at  seven  o'clock  that  morning.  She  was  then  awake,  but  went  to 
sleep  again. 

The  prosecutrix  gave  the  following  evidence :  "  On  the  12th  of 
August,  at  seven  A.  M.,  I  got  up  to  get  my  husband's  breakfast,  and 
went  to  bed  again  directly  afterwards  and  fell  asleep ;  the  first  thing 
after  that  which  I  remember  was  finding  the  prisoner  in  bed  with 
me,  he  was  agate  of  me  when  I  awoke  ;  I  said  nothing,  but  turned 
away  from  him ;  I  cannot  say  that  he  did  it  altogether  ;  his  person 
was  to  mine  ;  I  cannot  say  he  did  more,  he  was  only  a  moment  in 
that  position ;  I  got  up  immediately  and  went  down  stairs,  and  then 
I  went  to  a  neighbor's  house  and  told  her  about  it.  Cross-examined : 
Prisoner  has  lived  in  the  house  two  or  three  years ;  there  bad  never 
been  any  attempt  at  familiarity  before ;  I  could  not  tell  if  he  was 
drunk  or  sober. 
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The  learned  judge  having  said  that  there  was  no  case  of  actual 
rape,  but  only  of  the  attempt, 

Orimshaw^  for  the  prosecution,  assented. 

This  closed  the  case  for  the  prosecution,  and  no  witnesses  were 
called  for  the  defence. 

Taylor^  for  the  prisoner,  now  contended  that  there  was  no  evi- 
dence of  force  or  intent  to  use  force,  or  that  she  resisted  the  prisoner, 
and  therefore  the  prisoner  could  not  be  found  guilty  of  the  attempt. 

Lush,  J.  Yes,  but  if  she  was  asleep,  she  is  incapable  of  consent, 
and  therefore  it  would  be  a  rape. 

Taylor,  But  there  must  be  evidence  that  he  used  force ;  see  Reg, 
V.  Stanton  (1  Carr.  &  Kir.  416),  in  which  case  the  prisoner  was  in- 
dicted for  an  assault  with  intent  to  commit  a  rape,  and  Coleridge,  J., 
said  there  must  be  some  evidence  of  force  ;  the  words  of  the  indict- 
ment are  "  violently  and  against  her  will."  Here  there  is  no  evi- 
dence of  violence. 

Lush,  J.  But  if  she  was  asleep  it  is  against  her  will,  and  I  shall 
rule  that  if  he  had,  or  attempted  to  have,  connection  with  the 
woman  while  she  was  asleep,  he  is  guilty.  Whether  she  was  help- 
less or  asleep  it  is  the  same. 

Taylor  then  referred  to  iJ.  v.  Barrow^  11  Cox  C.  C.  191 ;  38 
L.  J.,  M.  C.  20. 

Lush,  J.  But  in  Barrow* %  case  she  was, not  quite  asleep,  she  was 
only  half  unconscious. 

Lush,  J.,  to  the  jury.    In  this  case  there  is  no  evidence  of  actual 
rape.     You  may,  however,  find  the  prisoner  guilty  of  the  attempt ; 
for  I  shall  lay  down  the  law  to  you,  that  if  a  man  gets  into  bed  with 
a  woman  while  she  is  asleep,  and  he  knows  she  is  asleep,  and  he  has 
connection  with  her,  or  attempted  to  do  so  while  in  that  state,  he  is 
guilty  of  rape  in  the  one  case  and  the  attempt  in  the  other.     There- 
fore, what  you  must  consider  is  this  —  did  the  prisoner  come  into 
the  prosecutrix's  room  with  the  intention  of  having  connection  with 
her  while  she  was  asleep  ?     If  he  did  not  have  connection  with  her, 
but  only  attempted  to  do  so,  he  is  guilty  of  the  attempt  only.    You 
must  in  this  case  take  into  consideration  the  circumstances  of  the 
case,  for  there  is  no  doubt,  although  he  had  lived  in  the  same  house 
with  her  for  two  years,  he  had  never  attempted  any  familiaritiee 
with  her  before.     Can  you  think,  therefore,  that  he  intended  to  have 
connection  with  her  while  she  was  awake  ?    The  question,  therefore, 
for  you  is,  did  he  get  into  that  bed  intending  to  have  connection 
with  her  while  she  was  asleep  ?     If  he  did  have  connection  with 
her  while  she  was  asleep  he  is  guilty  of  rape  ;  if  he  only  attempte^l 
to  do  so  he  is  guilty  of  the  attempt.  Guilty. 

Mr.  Wharton,  in  the  last  edition  of  his  the  law  to  this  effect  by  Judge  Gray   in 

very  valuable  work  on  Criminal  Law,  says,  CommonweaUk    v.   Burke,   105   Mass.   374(. 

§  1141 :  "  The  term  '  against  her  will '  was  The  case  of  Commonwealth  v.  Bivrlce  is   mm 

used  iu  the  old  statutes  convertibly  with  follows:  — 

*  without  her  consent ; '  and  it  may  now  be        "  Gray,  J.    The  defendant  has  beex&  i 

received  as  settled  law  that  rape  is  proved  dieted  and  convicted  for  aiding  and  i 

when  carnal    intercourse  is  enected  with  ing  Dennis  Green  in  committing  a 

a  woman  without  her  consent,  although  upon  Joanna  Caton.    The  single  e  ___ 

no  positive  resistance  of  the  will  can  be  tion  taken  at  the  trial  was  to  the  ref^asaj 

shown,"  and  he  refers  to  the  exposition  of  of  the  presiding  judge  to  rule  that  the 
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dence  introdnced  was  not  snflScieDt  to  war-  Mirror,  c.  1,  §  12 ;  c.  3,  §  21 ;  c.  5,  §  5 ;  30  & 

rant  a  yerdict  of  ^nilty.    Theinstractions  31    £dw.  I.  529-532;   22   Edw.  IV.   22; 

g^ven  were  not  objected  to,  and  are  not  re-  Staunf.  P.  C.  24  a.    Coke  treats  the  two 

ported  in  the  bill  of  exceptions.    The  onlj  phrases  as  equivalent ;  for  he  says :  '  Rape 

qnestion  before  ns,  therefore,  is,  whether,  is  felony  by  the  common  law  declared  by 

under  any  instructions  applicable  to  the  parliament,  for  the  unlawful  and  carnal 

case,  the  evidence  would  support  a  convio-  knowledge  and  abuse  of  any  woman  above 

tion.  the  age  of  ten  years,  against  her  will,  or  of 

"  That  evidence,  which  it  is  unnecessary  a  woman  child  under  the  age  of  ten  years 

to  state  in  detail,  was  sufficient  to  authorize  with  her  will  or  against  her  will ; '  although 

the  jury  to  find  that  Green,  with  the  aid  in  the  latter  case  the  words  of  the  St. 

and  assistance  of  this  defendant,  had  car-  Westm.  I.  (as  we  have  already  seen)  were 

nal  intercourse  with  Mrs.  Caton,  without  'neither  by  her  own  consent,  nor  without 

her  previous  assent,  and  while  she  was,  as  her  consent.'    3  Inst.  60.    Coke  elsewhere 

Green  and  the  defendant  both  knew,  so  repeatedly  defines   rape   as    Hhe    carnal 

drunk  as  to  be  utterly  senseless  and  inca-  knowledge  ofa  woman  oy  force,  and  against 

pable  of  consenting,  and  with  such  force  as  her  will.    Co.  Lit.  123-6;  2  Inst.  180.    A 

was  necessary  to  enect  the  purpose.  similar  definition  is  given  by  Hale,  Hawkins, 

"  All   the  statutes  of  England  and  of  Comyn,  Blackstone,  East,  and  Starkie,  who 

liaseachusetts,  and  all  the  text-books  of  wrote  while  the  Statutes  of  Westminster 

anthority,  which  have  undertaken  to  define  were  in  force,  as  well  as  by  the  text-writers 

the  crime  of  rape,  have  defined  it  as  the  of  most  reputation  since  the  St.  of  9  Greo. 

having  carnal  knowledge  of  a  woman  by  IV.  c.  31,  repealed  the  earlier  statutes, 

force,  and  against  her  will.    The  crime  and  assuming  the  definition  of  the  crime 

consists  in  the  enforcement  of  a  woman  to  be  well  established,  provided  simply  that 

without  her  consent.   The  simple  question,  *  every  person  convicted  of  the  crime  of 

expressed  in  the  briefest  form,  is,  Was  the  rape  shall  suffer  death  as  a  felon.'    1  Hale 

woman  willing^  or  unwillinj]^?    The  earlier  P.  C.  628;  1  Hawk.  c.  41  ;  Com.  Dig.  Jus- 

aud   more  weighty  authorities  show  that  tices,  §  2;  4  Bl.  Com.  210;  1  East  P.  C. 

the  words  'against  her  will,'  in  the  stand-  434;  Stark.  Crim.  PI.  (2d.  ed.)  77,  431 ;  1 

Md   definitions,  mean   exactly  the    same  Russell  on  Crimes  (2d.  Am.  ed.),  556;  (7th 

thing  as  'without  her  consent; 'and  that  Am.  ed.)  675;  3  Chit.  Crim.  Law,  810; 

the  distinction  between  these  phrases,  as  Archb.  Crim.  PI.  (10th  ed.)  481;  1  Gabbett 

applied  to  this  crime,  which  has  been  sug-  Crim.  Law,  831.    There  is  authority  for 

ftested    in    some    modem    books,    is    un-  holding  that  is  not  even  necessary  that  an 

rounded.  indictment  which  alleges  that  the  defend- 

"  The  most    ancient  statute  upon  the  ant  '  feloniously  did  ravish  and  carnally 

subject  is  that  of  Westm.  I.  c.  13,  making  know'   a  woman,  should  add  the  words 

rape  —  which  had  been  a  felony  at  com-  '  against  her  will.'     1   Hale,  P.  C.  632 ; 

mon  law — a  misdemeanor,  and  declaring  Herman  v.  Commontoeallh^  12  S.  &  R.  69  ; 

that  no  man  should    'ravish    a   maiden  Commomcealtk    v.    Fogarti/f  8    Gray,  489. 

within   age,  neither  by  her  own  consent.  However  that  mav  be,  the  office  of  those 

nor  without  her  consent,  nor  a  wife  or  words,  if  inserted,  is  simply  to  negative  the 

maiden   of   full    age,  nor    other  woman,  woman's  previous  consent.    Stark.  Crim. 

against  her  will,'  on  penalty  of  fine  and  PI.  431,  note. 

imprisonment,  either  at  the  suit  of  a  par^  "  In  the  leading  modem  English  case  of 
or  of  the  king.  The  Statute  of  Westm.  it.  The  Queen  v.  Campltn,  the  great  majority 
c  34,  ten  years  later,  made  rape  felony  ,  of  the  English  pudges  held  that  a  man  who 
again,  and  provided  that  if  a  man  should  gave  intoxicating  liquor  to  a  girl  of  thir- 
'  ravish  a  woman,  married,  maiden,  or  other  teen,  for  the  purpose,  as  the  jury  found, '  oi 
woman,  where  she  did  not  consent,  neither  exciting  her,  not  with  the  intention  of  ren- 
before  uor  after,'  he  should  be  punished  dering  ner  insensible,  and  then  having  sex- 
with  death,  at  the  appeal  of  the  party;  ual  connection  with  her,'  and  made  her 
'  and  like^vi8e,  where  a  man  ravisheth  a  quite  drunk,  and  while  she  was  in  a  state 
woman,  married  lady,  maiden,  or  other  of  insensibility,  took  advantage  of  it,  and 
womnn,  with  force,  although  she  consent  ravished  her,  was  guilty  of  rape.  It  ap 
afterwards,'  he  should  have  a  similar  sen-  pears  indeed  bv  the  judgment  delivered  by 
tence  upon  prosecution  in  behalf  of  the  ratteson,  J.,  m  passing  sentence,  as  re- 
king,  ported  in  1  Cox  Crim.  Cas.  220,  and  1  C. 

'*  It  is  manifest  upon  the  face  of  the  Stat-  &  K.  746,  as  well  as  by  contemporaneous 

ntes  of  Weaitminster,  and  is  recognized  in  notes  of  Parke,  B.,  printed  in  a  note  to  1 

tbe  oldest  commentaries  and  cases,  that  the  Dennison,  92,  and  or  Alderson,  B.,  as  read 

words  *  without  her  consent  *  and '  against  by  him  in  The  Queen  v.  Page  (2  Cox  Criip. 

her  will '  were   used  synonymously ;   and  Cas.  133),  that  the  decision  was  influenced 

tiiat  the  second  of  those  statutes  was  in-  by  its  having  been  proved  at  the  trial  that 

tended  to  change  the  punishment  only,  and  before  the  girl  became  insensible,  the  man 

not  the  definition  of  the  crime,  upon  any  had  attempted  to  procure  her  consent,  and 

indictment  for  rape  ;    leaving   the  words  had  failed.    But  it  further  appears  by  those 

'  agaiQst  her  will,'  as  used  in  the  first  stat-  notes  that  Lord  Denman,  C.  J.,  Parke,  B., 

Bte,  an  accurate  part  of  the  description,  and  Pattesou,  J.,  thought  that  the  violation 
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of  any  woman  without  her  consent,  whfle  the  Legislature  used  the  words  '  without 
she  was  in  a  state  of  insensibility  and  had  consent/  in  the  second  provision,  as  pre- 
no  power  over  her  will,  b^  a  man  knowing  cisely  eouivalent  to  *  agamst  her  will^  in 
at  tne  time  that  she  was  m  that  state,  was  the  third.    The  later  revisions  of  the  stat- 
a  rape,  whether  such  state  was  caused  bj  ute  have  abolished  the  difference  in  punish* 
him  or^  not ;  for  example,  as  Alderson  B.,  ment,  and  therefore  omitted  the  second 
adds, '  in  the  case  of  a  woman  insensibly  provision,  and  thus  made  the  definition  of 
drunk  in  the  streets,  not  made  so  by  the  rape  in  all  cases  the  ravishing  and  carnally 
prisoner/    And  in  the  course  of  the  argu-  knowing  a  woman  '  bv  force  and  against 
ment  this  able  iudge  himself  said  that  it  her  will/  Mass.  Col.  Laws  (ed.  1660),  9; 
might  be  considered  against  the  general  (ed.  1672)  15 ;  Mass.  Prov.  Leiws,  1692-3  (4 
presumable  will  of  a  woman  that  a  man  W.&M.),c.  19,§  11;  1697  (9  W.III.),c.  18; 
should  have  unlawful  connection  with  her.  (State  ed.)  56,  296;  St.  1805  c  97,  §  1; 
The  later  decisions  have  established  the  Kev.  Sts.  c.  125,  §  18;  Gen.  Sts.  c.  160,  § 
rule  in  England  that  unlawful  and  forcible  26.    But  they  cannot,  upon  any  proper  rule 
connection  with  a  woman  in  a  state  of  un-  of  construction  of  a  series  of  statutes  in  pari 
consciousness  at  the  time,  whether  that  mtUericL,  be  taken  to  have  changed  the  de- 
state  has  been  produced  by  the  act  of  the  scription  of  the  offence.     Commonwealth  v. 
prisoner  or  not,  is  presumed  to  be  without  Sugland,  4  Gray,  7  ;  Commonwealth  v.  Bat- 
hex  consent,  and  is  rape.     The  Qiteen  v.  %,  13  Allen,  541,  545. 
RyoAf  2  Cox  Crim.  Cases,  115 ;  Anon,  by  "  We  are  therefore  unanimously  of  opin- 
Willes,  J.,  8  Cox  Crim.  Cas.  134 ;  Regina  ion  that  the  crime,  which  tlie  evidence  in 
V.  Fletcher,  lb.  131 ;  S.  C.  Bell,  63 ;  Regina  this  case  tended  to  prove,  of  a  man's  having 
V.  JoneSf  4  Law  Times  (N.  S.),  154;   The  carnal  intercourse  with  a  woman,  without 
Queen  v.  Fklcher,  Law  Reports,  1  C.  C.  156 ;  her  consent,  while  she  was,  as  he  knew, 
S.  C  10  Cox.  Crim.  Cas.  248.     The  Queen  wholly  insensible  so  as  to  be  incapable  aS 
V.  Barrow,  Law  Rep.  1  C.  C.  156  ;  iS.  C.  11.  consenting,  and  with  such  force  as  was  nee- 
Cox  Crim.  Cas.  191.    Although  in  Regina  essary  to  accomplish  the  purpose,  was  rape. 
V.  Fletcher,  nbi  supra.  Lord  Campbell,  C  J.  Kit  were  otherwise,  any  woman  in  a  state  of 
(ignoring  the  old  authorities  and  the  re-  utter  stupefaction,  whether  caused  bydmnk- 
pealing  St.  of  9  Geo.  IV.),  unnecessarily,  enness,  sudden  disease,  the  blow  of  a  third 
and  erroneously,  assumed  that  the  St.  of  person,  or  drugs  which  she  had  been  per- 
Westm.  II.  was  still  in  force ;  that  it  de-  suaded  to  take  even  by  the  defendant  him- 
fined  the  crime  of  rape ;    and  that  there  self,  would  be  unprotected  horn  personal 
was  a  difference  between  the  expressions  dishonor.    The  law  is  not  open  to  such  a 
'against  her  will'  and  'without  her  con-  reproach.                  Exceptions  ovemtUd," 
sent,'  in  the  definitions  of  this  crime :  none 

of  the  other  cases  in  England  have  been  It  may  perhaps  be  that  in  the  Statutes  of 
put  upon  that  ground,  and  their  judicial  Westminster  the  words  ''  without  her  con- 
value  IS  not  impaired  by  his  inaccuracies.  sent,"  and  the  words  **  against  her  will  " 
**  The  earliest  statute  of  Massachusebts  were  used  synonymously,  but  the  meaning 
upon  the  subject  was  passed  in  1642,  and,  of  a  statute  passed  in  the  dark  ages  cannot 
like  the  English  Statutes  of  Westminster,  be  determined  b^  the  ordinary  rules  of  ver- 
used    '  without  consent '    as  synonymous  bal  criticism  as  if  it  were  a  statute  of  the 
with  *  against  her  will,'  as  is  apparent  upon  present  day.     The  rude  barons  of  the  thir- 
reading  its  provisions,  which  were  as  fol-  teenth  century  were  not  nice  weighers  of 
lows :    Ist.  *  If  any  man  shall  unlawfully  words ;  they  were  men  of  acts,  and  those 
have  carnal  copulation  with  any  woman  acts  were  acts  of  violence  and  bloodshed,  as 
child  under  ten  years  old,  he  shall  be  put  is  shown  by  the  punishments  they  inflicted, 
to  death,  whether  it  were  with  or  without  Those  punishments  which  they  c^led  mild 
the  girl's  consent.'  2d.  *  If  any  man  shall  were  the  cutting  off  the  hands,  the  chop- 
forcibly  and  without  consent  ravish  any  ping  off  the  feet,  the  bursting  out  the  eves, 
maid  or  woman  that  is  lawfully  married  or  the  teariuj^  out  the  tongue,  cutting  off  the 
contracted,  he  shall  be  put  to  death.'    3d.  nose  and  lips,  and  emasculation  by  the  for- 
'  If  any  man  shall  ravisn  any  maid  or  sin-  cible  removal  of  the  whole  of  the    privy 
gle  woman,  committing  carnal  copulation  members.  Theirforcible  entries  were  made, 
with  her  by  force,  agamst  her  will,  that  is  and  their  breaches  of  the  peace  committed 
above  the  age  often  years,  he  shall  be  either  by  fire  and  sword,  and  when  they  talked  of 
punished  with  death,  or  with  some  other  force  they  meant  violence,^  and  not  a  con- 
grievous  punishment,  according  to  circnm-  structive  trespass.    See  Pike's  History  of 
stances,  at  the  discretion  of  the  judges.'  Crime  in  England,  vol.  \,  passim.    The  use 
2  Mass.  Col.  Rec.  21.  Without  dwellmg  upon  of  force  sufficient  to  overcome  all  possible 
the  language  of  the  first  of  these  provisions,  resistance  was  to  them  the  fundamental 
which  related  to  the  abuse  of  female  chil-  fact  in  the  conception  of  the  crime  of  rape, 
dren,  it  is  manifest  that  in  the  second  and  and  this  conception  continued  uninterrupted 
third,  both  of  which  related  to  the  crime  of  in  the  law  until  long  after  Hale  wrote,  and 
rape,  strictly  so  called,  and  differed  only  in  till  very  recent  times.    By  the  law  of  Wil- 
che  degree  of  punishment,  depending  upon  liam  the  Conqueror,  Db  yi    opprimsm- 
the  question  whether  the  woman  was  or  tibus,  it  is  ordained :    Si  ^  quia  molierem 
was  not  married  or  engaged  to  be  married,  vi  oppresserit   et  violaverit,  membrorum 
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dampno  pametur.  Si  vi  ad  terrain  prostra-  sent,  nor  without,  nor  anj  wife,  or  maiden 
verit  at  riolaret,  domino  x.  sol.  reudat.  1  of  fnll  age,  nor  anj  other  woman  ag^nst 
Thorpe,  Ancient  Laws,  p.  475.  Now  the  her  will ;  and  if  anj  do,  at  his  suit  that 
word  op'n-imerf  which  is  here  used  is  itself  a  will  sue  within  forty  days,  the  King  shall 
word  which,  in  its  common  acceptation,  con-  do  common  rijrht/'  &c. 
TBjB  the  idea  of  extreme  violence,  and  it  is  The  Stat  Westm.  2,  ch.  34  (13  Ed.  I.  ▲. 
moreoTer  in  this  passage  stren^hened  by  d.  128A),  is  as  follows :  "  It  is  provided,  that 
the  word  vL  Cicero  and  Qointilian  use  the  if  a  man  from  henceforth  do  ravish  (si 
word  in  the  sense  of  to  crush,  to  overpower;  homme  ravisc)  a  woman  married,  maid,  or 
Pliny  speaks  of  trampling,  opprimito  pede ;  other,  where  she  did  not  consent,  neither 
It  is  applied  to  snfibcating  a  person,  and  before  nor  after,  he  shall  have  judgment  of 
used  as  a  synonyme  with  necoTV,  Val.  Flacc.  life  and  of  member.  And  likewise  where 
1. 3,  T.  24 ;  Fhaedr.  1. 5,  fab.  3.  Coupled  with    a  man  ravisheth  a  woman  married,  lady, 

ri  no  word  could  more  forcibly  convey  the  damosel,  or  other,  with  force,  although  she 
meaning  of  unrestrained  and  brutal  yio-  consent  after,  she  shall  have  such  judgment 
lence.  Glanville,  who  wrote  in  the  reign  as  before  is  said,  if  he  be  attainted  at  the 
of  Henry  the  Second,  uses  the  same  words  King's  suit,  and  there  the  King  shall  have 
in  describing  the  crime  (book  14,  ch.  6) :     the  suit.    And  of  women  carried  away  fDe 

Uaptua  crimen  est  quod  aliqua  mulier  im-  mulieribus  abductis)  with  the  goods  of  their 

ponit  viro,  quo  proponit  se  a  viro  n'  ofmres-  husbands,  the  King  shall  have  the  suit  for 

mm  in  pace  domini  regis.    Having  suffsred  the  goods  so  taken  away.    And  if  a  wife 

a  rape  the  is  bound  immediately  while  the  wUlingltf  leave  her  husband,  and  go  away, 

crime  is  recent  to  ^  to  the  nearest  village  and  continue  with  her  adulterer,  she  shall 
and  make  complamt,  and  show  to  ^  trust-    be  barred  forever  of  action  to  demand  h%r 

worthy  men  the  blood  and  the  rents  in  her  dower,  that  she  ought  to  have  of  her  hns- 

garments.  Tenetur  antem  mulier,  quae  tale  band's  land,  if  she  be  convict  thereupon, 

alianid  patitnr,  mox,  dum  recens  fuerit  except  that  her  husband  willingly  and  with- 

maleficiam  vicenam  villam  adire,  et  ibi  in-  out  coercion  of  the  church,  reconcile  her, 

juriam  ribi  illatam  probis  hominibus  osten-  and  suffer  her  to  dwell  with  him  ,*  in  which 

dere,  et  sanguinem,  si  quis  fuerit  effhsus,  et  case  she  shall  be  restored  to  her  action.   He 

reedum  scissiones.    Glanville,  book  14,  ch.  that  rarrieth  a  nun  from  her  house,  although 

6.    Bracton,  who  wrote  in  the  same  reign,  she  consent,  shall    be    punished '  by  three 

uses  (lib.  3,  c  281  the  same  words  in  de-  years'  imprisonment,  and  shall  make  con- 

rining  the  crime  "violenier  oppressam"  and  venient    satisfaction    to    the    house    from 

be  lays  equal  stress  npon  the  blood  and  the  whence  she  was  taken,   and  nevertheless 

torn  garments:  "rufttum  vestimentnmy  et  si  shall  make  fine  at  the  King's  will." 
mm.  rnpiMiH,  sangmne  tamen  intindum"    Lib.        Now  what  is  the  meaning  of  the  French 

•1,  c-  6.  Britton,  who  wrote  in  the  reign  of  word  "  ravise,"  as  used  in  these  statutes  ? 

Edward  L,  the  same  reign  in  which  the  Stat-  Harrington  in  his  observations  upon  Stat. 

ntes  of  Westminster  were  passed,  defines  Westm.  2,  c.  34,  gives  the  correct  explana- 

rape  as  a  felony  conmiitted  by  a  man  by  tion.     He  says  (Barrington  on  Statutes,  p. 

violence  on  the  body  of  a  woman,  whether  139) :    "  It "  (ch.  34)  **  likewise  makes  a 

she  be  a  virgin  or  not  (Britton,  I.  1,  c.  15),  very  extraordmary  distinction   between  a 

and  says  (L.  1,  c  2),  ''If  the  coroner  be  rape,  and  a  rape  by  force,  which  at  first 

to  take' an  inquest  of  rape,  let  him  carefully  seems  unintelligible,  but  receives  an  expla- 

inqnire  into  all  the  circumstances  of  the  nation  by  some  writers  on  the  French  law, 

force  and  of  the  felony,  and  make  enrol-  who  make  the  rapt  and  viol  different  crimes. 

ment  of  the  presumptive  signs,  such  as  The  first  of  these  was  only  the  seduction  of 

stains  of  blood  and  tearing  of  clothes."  a  ward,  with  intent  to  marry  her,  which  is 

We  have  nowhere  an  intimation  from  the  a  misdemeanor;  the  viol  on  the  contrary  is 

law  aj>  it  existed  before  the  Statutes  of  West-  what  we  understand  by  the  word  rape,  and 

minister  that  the  simple  qu^tion  was,  "  Was  is  punished  capitally.   This  distinction  Hke- 

the  woman  willing  or  unwilling  ?'*    Before  wise  accounts  for  the  difference  of  opinion 

the  Statutes  of  Westminster,  the  "will  "is  amongst  our  writers  on  the  criminal  law, 

not  mentioned  as  an  ingredient  of  the  crime,  whether  rape  was  a  felony  or  not  before 

How  comes  it  then  that  since  the  Statutes  this  statute.    The  viol  or  rape  was  felony 

of  Westminster  the  "force,"  which  was  the  with  us  as  in  France ;  the  rapt  (or  sednc- 

HUdngoishing  feature  of  this  crime,  as  it  tion)  was  not.     Stiemhook  mattes  the  same 

»dll  is  of  the  crime  of  robbery,  has  become  distinction,  in  the  old  Swedish  law,  between 

a  mere  technical  ingredient,  and  the  *'  will "  the  vis  and  raptus.  '  Raptus  in  volentes  etiam 

and  "  consent,"  elements  which  did  not  bo-  committi  potest,  vis  non  nisi  in  nolentes ; 

fort  appear  in   the  definition,  have  been  iilius  poena  exilium  fiiit,  hujns  etiam  vita 

brought  into  the  position  of  prominence  ?  supplicium.' "    This  double  meaning  of  the 

Tit  words  of  tne  statutes  themselves  go  word  "  rape,"  viz.,  a  carrying  away,  and 

fmr  towards  answering  the  question.    The  also  a  violation,  is  explained  at  large  in  the 

Stit  Westm.  1,  ch.  13  (3  Ed.  L  a.  d.  1275),  "  Thtforie  du  code  p^nal  "  of  Chauveau- 

l*  IS  follows :  '*  And  the  King  prohibiteth  Adolphe  and  Faustin-H^lie,  vol.  4,  ch.  57. 
tfaftt  none  do  ravish,  nor  ttike  away  by  force        It  follows,  therefore,  that  these  statutes 

(que  nnlne  ravise,  ne  prdgne  a  force)  any  treat  not  of  ra]^  alone,  in  the  sense  in 

— idcn  within  age,  neither  by  her  own  con-  which  that  word  is  osed  in  modem  Englbb 
VOL.  I,                               21 
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law,  but  of  rape,  of  abduction,  of  seduc-  work  of  judges  who  lived  at  the  time  of  the 
tion,  and  of  elopement    The  words  of  the  passage  of  we  statutes,  and  who  could  not 
statute  are  to  be  taken  distribntiyely.    Bj  nave  been  mistaken  as  to  their  meaning, 
the  Statute  of  Westminster  1st,  ch.  13,  the  It  follows  therefore  that  if,  in  the  defini- 
kinLT  prohibits  the  rape,  the  carrying  away  tion  of  rape,  the  words  "  against  her  will " 
with  the  strong  band,  or  the  seduction  of  mean  exactly  the  same  thing  as  **  without 
any  maiden  within  age ;  he  also  prohibits  her  consent,^'  it  is   not  because  "  against 
the  rape  and  the  aMuction  of  any  other  her  will "  means  **  without  her  consent,'* 
woman.    It  has  never  been  supposed  that  but  because  "  without  her  consent"  means 
this  chapter  made  any  alteration  m  the  law  ''  against  her  will/'    The  main  element  in 
as  it  previously  existed,  except  to  regulate  the  crime  after  as  well  as  before  the  Suts. 
the  procedure  and  change  the  punishment*  of  Westm.  was  overpowering  force.    But 
Coke,  2  Inst   180,  181.    By  the  Statute  because  that  kind  of  force  is  unnecessary 
of  Westm.  2,  ch.  34,  if  a  man  abducts  a  except  upon  unwilling  victims,  *'vi8  non 
woman,  she  not  consenting  at  the  time  or  nisi  in  nolentes,''  and  hecanse  therefore  in 
after,  he  shall  have  judgment  of  life  and  of  this  connection  the  word  "  force  "  and  the 
member.   If  he  commits  rape,  he  shall  have  words  *'  against  her  will "  are  synonymous,  . 
the  same  punishment.  If  a  married  woman  and  because  the  words  "  against  her  will " 
is  abducted,  and  her  husband's  goods  are  had  been  brought  into  the  foreground  by 
also  taken,  the  king  shall  have  the  suit  for  the  statutes,  the  fact  that  the  rape  must  be 
the  goods.    If  a  wife  elope,  she  is  barred  of  forcibly  committed,  ceased  to  be  the  prom- 
her  dower.  If  a  nun  is  seduced,  the  seducer  inent  part  of  the  definition.    But  the  con- 
is  punished  by  imprisonment  stituents  of  the  ofience  remained  the  same ; 
'  Neither  of  these  statutes  changed  the  nat-  there  could  be  no  rape  unless  the  woman 
ure  of  that  crime  which  is  now  exclusively  resisted  to  the  utmost  of  her  power.     So 
known  as  rape.    The  constituents  of  the  completely  did  the  expression  **  against  her 
crime    remained    the    same:     the  carnal  will'' stand  for  the  idea  of  force,  that  Lord 
knowledge  of  a  woman's  body  by  the  use  Hale,  in  defining  rape,  makes  no  mention 
of  overpowering  force.  of  force  as  an  ingredient  of  the  crime.    He 
But  the  statutes  use  the  words  "  will "  says  (Hale's  P.  C.  627) :    "  Rape  is   the 
and  '*  consent "  to  mark  the  diflerence  be-  carnal  knowledge  of  any  woman  above  the 
tween  the'  various  offences  there  treated  of.  age  of  ten  years  against  her  will,  and  of  a 
Therefore  it  became  necessary  that  in  pro-  woman-child   under  the  age  of  ten  years 
ceedings  upon  those  statutes  those  words  with  or  without  her  will."    By  the  law  of 
should  be  used.    Accordingly  we  find  in  the  other  countries,  overpowering  force  is  the 
Year  Book,  30  A  31  Ed.  I.  p.  529,  the  fbl-  prominent  idea  involved  in  the  crime  of 
lowing  record  of  an  indictment :  "  Item,  rape.   Chauveau-Adolphe  et  Faustin-H^ie, 
prcsentatum  fuit  per  dnodecim  de  T.  quod  Theorie  du  code  p^nal,  vol.  4,  ch.  57,  §  2, 
H.  rapuit  quamdam  puellam,  et  N.  et  eam  "  Du  viol ; "  Macdonald's  Criminal  Law  of 
duxit  ad  manerium  suum  in  ^em  villa,  et  Scotland,  192.    That  in   the  English  law 
eam  cognovit  camaliter  contra  suam  volanta-  the  matter  has  been  made  to  turn  not  upon 
^«m."    And  in  the  sanie  Tear  Book,  p.  506,  the  question  of  force^  but  upon  the  question 
the  followingrecord  :  "  One  Agnes  wno  was  of  consent,  arises  solely  from  the  exceptiomtl 
the  wife  of  W.,  had  laid  an  appeal  in  the  manner  of  pleading  in  the  Eno^lish  law. 
county  court  against  one  Ralph.    The  wo-  If  a  woman  lies  drunk  in  the  street,  and 
man  came  before  the  justices,  and  it  was  one  in  no  manner  a  causer  of  her  insensibil- 
testified  by  the  twelve  that  Ralph  was  dead  :  ity  has  carnal  knowledge  of  her  person,  is 
the  woman  was  asked  what  appeal  she  in-  he  guilty  of  rape  ?    No  more  than  under 
tended  to  have  prosecuted ;   and  she  said  the  same  circumstances  having  picked  her 
that  the  said  Ralph  had  ravished  and  ruined  pocket  he  would  be  guilty  of  robbery.     The 
her  against  her  will  (encontre  son  gre  la-  suggestion  made  at  the  close  of  the  case  of 
vovt  ravy  e  parieu),  and  she  named  the  place  Com.  v.  Burkes  that  unless  the  ofience  were 
and  time,  and  the  year.    The  twelve  were  rape,  "any  woman  in  a  state  of  utter  stupe> 
commanded  by  the  justice  to  present  the  faction,   whether  caused   by  drunkennesa, 
appeal  and  the  attachment ;  and  they  pre-  sudden  disease,  the  blow  of  a  third  person, 
sen  ted  that   the  said   Ralph  had  raviiih^  or  drugs  which  she  had  been  persuaded   to 
her  affainst  her  mil  (encontre  son  gre  la  take  even  by  the  def«:ndant  himself,  woald 
ravyt ").     Still   further  we  find   in   Fleta,  be  unprotected   from  personal   dishonor," 
a  book  written  soon  after  the  passage  of  can  be  but  a  slip  of  the  pen.     **  TIm  \mrwt 
the   Stat.  Westm.  2  (as  is  shown  by  the  is  not  open  to  such  a  reproach." 
fact  that  that  statute  is  frequently  quoted,  All  the  questions  of  false  personations  oC 
while  the  statutes  passed  in  the  latter  part  husbands,  of  drugs,  love  powders,  and  wmut 
of  the  same  reign  are  not  mentioned),  the  of  consent,  are  of  very  modem  introduction 
form  given  for  an  appeal  for  rape.    '*  Item  into  the  law.     The  creation  of  new  crimes 
cadem  A.  appellat  F.  quod  ipsa  fuerit,  &c.,  belongs  to  the  legislature  and  not  to   ttie 
venit  idem  F.  cum  vi  sua  vel  solus  nequiter  courts.     If  judges   think  an  ofience    b««<l 
et  in  felonia,  et  contra  pacem  Regis  concu-  enough  to  be  a  felony,  it  hardly  belongs    to 
bit  cum  ea  contra  mam  voluntatem."    Now  them  to  break  down  the  divisions  of  the  lai'^r 
these  cases  from   the  Year  Book  and  this  by  implications  and  by  subtle constrnctioii^ 
form  from  Fleta  is  contemporary  construe-  put  upon  definitions  in  order  to  inak«    i^ 
tion  of  the  wci;;htest  kind  ;  they  are  all  the  one. 
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A.  D.  EuBANKS  V.  The  Statb. 

(8  Heisk.  488.     Supreme  Court,  Tennesee,  1872.) 

Gaming, 

The  sale  of  prize  candy  packages  is  gaming,  and  indictable. 

Cboccnal  Court,  May  Term,  1871,  Thos.  N.  Frazier,  J. 

W.  B,  Bate^  for  theplaintiflrtn  error. 

Attorney  Greneral  Heiakell,  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  in  the  Criminal  Court  of  Davidson 
County,  for  gaming  by  betting,  gambling,  and  putting  in  hazard 
fifty  cents,  upon  a  certain  game  of  hazard  and  address,  denominated 
a  ptt  enterprise,  or  prize  candy  sale ;  and  for  encouraging  and  pro- 
moting the  playing  at  a  certain  game  of  hazard  and  address,  denom- 
inated a  gift  enterprise,  or  prize  candy  sale,  being  a  scheme  or  game 
for  the  chance  of  winning  a  prize  of  greater  or  less  value,  for  money 
of  the  value  of  jfif  ty  cents. 

A  motion  to  quash  the  indictment  yras  overruled ;  whereupon  a 
trial  was  had  upon  the  plea  of  not  guilty,  and  verdict  of  guilty  on 
the  second  count.     Defendant  has  appealed  to  this  court. 

It  was  proved  on  the  trial  that  defendant  was  clerk  for  Burton,  who 
was  selling  prize  candy  publicly,  on  the  Square,  in  Nashville,  by  auc- 
tion. The  candy  was  put  up  in  small  boxes,  about  two  inches  wide  and 
three  inches  long,  made  with  a  sliding  drawer.  E^h  box  contained 
French  candies  worth  ten  cents,  and  each  box  was  sold  for  fifty  cents. 
Some  of  the  boxes,  besides  candy,  had  rings,  some  silver  half  dollars, 
and  watches  and  jewelry.  It  was  guaranteed  that  each  box  con- 
tained candy  and  something  of  value  not  known  to  either  seller  or 
purchaser.  It  was  required  that  each  box  should  be  opened  at  the 
time  and  place  of  sale.  Each  box  had  some  article  besides  candy, 
worth  from  ten  cents  to  five  dollars. 

The  criminal  judge  charged  the  jury,  that  these  facts  would  con- 
stitute the  defendant  guilty  of  encouraging  and  promoting  gaming, 
and  the  jury  found  the  defendant  guilty,  accordingly. 

The  question  is,  does  the  indictment  charge  facts  which  constitute 
a  case  of  encouraging  and  promoting  gaming,  and  does  the  evidence^ 
sustain  the  charge  ?  Among  the  several  definitions  of  gaming  found 
in  the  decided  cases  in  our  State,  we  adopt  that  given  in  the  case  of 
Bell  V.  Tlie  State  (5  Sneed,  507),  as  probably  the  most  comprehen- 
sive. It  is  as  follows :  "  Gaming  is  an  agreement  between  two  or 
more  to  risk  money  or  property  on  a  contest  or  chance  of  any  kind, 
where  one  must  be  gainer  and  the  other  loser."  The  charge  in  the 
indictment  is,  that  defendant  encouraged  and  promoted  a  certain 
game  of  hazard  and  address,  called  a  gift  enterprise,  or  prize  candy 
»ale,  being  a  game  fo^;  the  chance  of  winning  a  prize  of  greater  or 
leas  value,  for  money,  of  the  value  of  fifty  cents.  The  facts  charged 
ais  constituting  the  offence  are,  that  there  is  a  game  of  hazard  known 
as  a  prize  candy  sale,  in  which  fifty  cents  is  paid  for  the  chance  of 
winning  more  or  less  in  value  than  the  sum  paid,  and  that  defendant 


334  CRIMINAL  LAW  REPORTS. 

encouraged  and  promoted  this  game.  Assuming  these  facts  to  be 
true,  we  can  have  no  doubt  as  to  the  sufficiency  of  the  charge  of 
gaming.  It  is  the  risking  of  fifty  cents  upon  the  chance  of  getting 
more  than  that  sum,  thereby  being  a  gainer,  or  of  getting  a  less 
amount  in  value,  thereby  being  loser,  the  result  depending  upon 
chance. 

The  charge  in  this  indictment  is  entirely  different  from  that  in 
the  case  of  SaviUe  v.  The  State^  decided  at  Knoxville.     In  that,  Sa- 
ville  was  charged  with  "selling  Hbbbs  certain  closed  and  sealed 
packages  containing  candy  and  some  other  valuable  things  of  uncer- 
tain and  unknown  value  and  description."    In  that  case,  the  court 
say :  "  There  is  nothing  put  at  hazard  here  ;  there  is  no  risk.     But 
there  is  here  an  absolute  trade,  a  simple  bargain  and  sale,  in  which 
the  merchant  delivers  his  goods  ana  accepts  the  price.     Whether 
that  price  is  graduated  to  meet  a  risk  on  either  side,  we  cannot  tell ; 
for  we  are  not  advised  either  of  the  value  of  the  goods  or  the  price 
paid.     All  that  is  known  is,  that  George  SaviUe  sold  said  Hobbs  a 
box  of  candy,  and  that  he  had  other  boxes  like  it,  each  of  which  con- 
tained candy  and  a  trinket  of  a  value  indeterminate  and  unknown 
until  the  boxes  were  opened  ;  but  those  other  boxes  he  did  not  sell 
to  Hobbs  or  to  any  other  person,  so  far  as  the  proof  apprises  us." 
Upon  these  facts,  the  court  held  that  the  offence  of  gaming  was  not 
charged  in  the  indictment,  nor  shown  by  the  facts  proved. 

In  the  present  case,  the  charge  is  not  for  selling  boxes  of  candy, 
but  for  encouraging  and  promoting  a  game  or  scheme  of  hazard  and 
address,  in  which  fifty  cents  was  put  at  risk  upon  the  chance  of  get* 
ting  more  or  less  than  its  value.  It  is  clear  that  the  two  cases  are 
wholly  dissimilar  ;  and  that  while  the  indictment  in  the  case  of  Sa- 
viUe V.  The  State  contained  no  charge  of  an  offence,  in  the  present 
case  there  is  a  valid  charge  of  gaming. 

The  next  question  is,  does  the  evidence  make  out  a  case  of  gam- 
ing ?    In  other  words,  does  the  proof  show  that  defendant  encour- 
aged and  promoted  a  game,  or  scheme,  or  device,  in  which  there  was 
an  agreement  between  two  or  more  to  risk  money  or  property  on  a 
contest  or  chance,  where  one  must  be  gainer  and  the  oiiier  loser  ? 
The  proof  is,  Tugendrick  was  engaged  in  putting  up  and  selling 
prize  candy  packages  as  a  business;  that  he  employed  Burton  as 
auctioneer  to  sell  for  him,  and  defendant  as  clerk.     Each  package 
contained  candy  worth  ten  cents,  and  some  other  article  of   value 
from  ten  cents  to  five  dollars.     Each  package  was  sold  at  fifty  cents, 
to  be  opened  in  the  presence  of  the  auctioneer.     Neither  the  auc- 
tioneer nor  the  buyer  knew  what  was  in  any  box,  except  that  each 
box  was  guaranteed  to  contain  candy  and  some  other  article  of  un- 
known value. 

Under  these  facts,  the  question  presents  itself,  when  a  purchaser 
agreed  to  give  fifty  cents  for  one  of  these  packages,  and  the  auc- 
tioneer agreed  to  take  it,  was  this  an  agreemept  on  a  chance,  vrhere 
one  must  be  gainer  and  the  other  loser  ?  The  purchaser  knoi^rs  that 
there  is  ten  cents'  worth  of  candy  in  the  package,  and  the  auctioneer 
guarantees  that,  besides  the  candy,  there  is  also  some  other  article 
of  value  ranging  from  ten  cents  to  five  dollars  or  more.      If,  upon 
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opening  the  package,  it  contains  an  article  of  less  valne  than  forty 
cents,  the  buyer  is  loser  and  the  seller  is  gainer.  On  the  other  hand, 
if  the  package  contains  an  article  of  greater  value  than  forty  cents, 
the  buyer  is  gainer  and  the  seller  is  loser.  The  result,  then,  whether 
the  one  or  the  other  is  gainer  or  loser,  depends  upon  chance,  as  both 
are  ignorant  of  the  contents  of  the  package.  It  is  clear  it  is  not  the 
candy  for  which  the  buyer  gives  his  fifty  cents.  He  knows  the 
candy  is  only  worth  ten  cents.  What,  then,  is  it  that  he  is  buying  ? 
Clearly  the  chance  of  getting  a  prize  worth  more  than  fifty  cents. 
He  risks  fifty  cents  on  uie  cimnce  of  getting  more  than  the  money 
paid,  and  thereby  of  being  a  gainer.  The  seller  accepts  the  fifty 
cents  on  tiie  chance  that  the  purchaser  will  get  a  package  worth  less 
than  fifty  cents,  whereby  the  seller  will  be  the  gainer. 

There  is  no  escape  from  the  conclusion  that  the  facts  make  out  a 
clear  case  of  gaming.  The  criminal  judge  so  charged,  and  the 
judgment  below  was  according  to  that  ruling. 

We  affirm  the  judgment. 


PoBTiB  V.  The  State. 

(27  Ark.  360.     Supreme  Court,  1872.) 

Cfaimnff,  —  Keno.  —  Afisconduct  of  Jurors,  —  StcU.  eh.  51,  art,  8,  §  1» 

Goul<r$  Digest, 

An  peraoDS  who  play  at  the  game  commonly  called  and  known  as  "keno  **  are  guilty  of 
garnbUn^,  and  the  person  who  sets  up,  keeps,  or  exhibits  this  apparatus,  contriTanoe, 
or  machine,  is  guilty  of  setting  up,  keeping,  or  exhibiting  a  gambling  device,  and  is 
liable  to  the  penalties  of  the  statute. 

Where  misconouct  on  the  part  of  jurors  has  been  of  injury  to  a  party,  it  is  the  duty  of 
the  court  to  set  aside  the  yerdict,  but  the  defendant  cannot  complain  where  the  act  or 
miaoonduct  would  have  been  for  his  benefit. 

Ajpfral  from  Jefferson  Criminal  Court.  Hon.  I.  McL.  Barton, 
Criminal  Judge. 

J'.  A.  WiUiamSy  for  appellant. 

Montgomery^  Attorney  General,  for  appellee. 

Bennett,  J.    This  is  a  conviction  for  exhibiting  a  gambling  device. 

The  record  presents  three  questions  for  adjudication.  1st.  Did 
the  indictmenf  allege  a  public  offence?  2d.  Did  the  defendant 
exhibit  a  gambling  device  ?  3d.  Was  there  such  misconduct  on  the 
part  of  the  jury,  trying  the  case,  as  to  warrant  the  court  to  set 
aside  the  veraict. 

Did  the  indictment  allege  a  public  offence? 

The  indictment  accuses  James  M.  Portis  of  the  crime  of  exhibit- 
ing a  gambling  device,  committed  as  follows,  viz :  "  The  said  James 
M.  Portis,  in  the  county  aforesaid,  on  or  about  the  3d  day  of  Janu- 
ai^,  1871,  did  then  and  there  unlawfully  set  up  and  exhibit  a  cer- 
tain gaming  bank  or  gambling  device  adapted,  devised,  or  designed 
for  the  purpose  of  playing  a  game  of  chance,  or  at  which  money 
or  property  may  be  won  or  lost,  and  property  was  won  or  lost  at  the 
time  of  said  eimibition,  which  said  gaming  bank  or  gambling  device 
aforesaid  is  commonly  called  "  keno." 
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This  kind  of  a  gambling  bank  or  gambling  device  is  not  spe- 
cifically named  in  the  statute,  nor  is  it  known  judicially  to  the 
court.  Therefore,  in  order  to  determine  that  it  falls  within  the 
denunciations  of  sect.  1,  art.  3,  chap.  51,  Gould's  Digest,  which 
denounces  heavy  penalties  against  those  convicted  of  its  violation, 
it  should  appear  that  the  table,  de^dce,  bank,  or  machine  is  such  as 
is  used  for  gambling  for  money  or  property.  The  statute  de- 
nounces, by  name,  the  setting  up,  keeping,  and  exhibiting,  for  in- 
stance, a  faro  bank,  at  which  money  can  be  lost  and  won.  Thus  a 
legal  signification  is  given  to  a  device  or  table  of  that  kind,  and  is 
specifically  prohibited.  But  not  so  with  "  keno."  This  only,  if  at 
all,  is  denounced  under  the  general  prohibition.  The  indictment 
must  show  that  it  comes  under  this  general  prohibition. 

The  indictment  under  consideration  shows  that  the  words  of  the 
statute  were  literally  followed. 

An  indictment  based  upon  a  statutory  offence  is  good  if  it  follows 
the  statute.  People  v.  neatty^  14  Cal.  566  ;  Spratt  v.  The  State,, 
8  Miss.  247;  State  v.  Ward,  9  Texas  370;  Oram  v.  State^  14  lb. 
634 ;  Beeves  v.  State,  9  lb.  447. 

The  demurrer  was  properly  overruled. 

Did  the  defendant  exhibit  a  gambling  device  ? 

The  scheme  is  denominated  ^^  keno,"  a  gaming  bank  or  gambling 
device,  at  which  money  or  property  may  be  won  or  lost.     It  is  an 
invention  or  device  of  modem  date,  ingeniously  contrived  to  evade 
the  law  against  gaming  and  lotteries.     The  plan  is  thus  described 
by  the  witnesses:  "Tlie  keeper  of  the  game  has  a  globe:  there 
are  put  in  it  ninety  balls,  each  numbered  from  one  to  ninety,  and 
then  there  are  two  hundred  cards,  with  fifteen  numbers  on  each 
card,  five  numbers  in  each  row ;  then  each  player  buys  a  card  which 
contains  the  fifteen  numbers,  for  which  he  pays  the  keeper  of  the 
game  fifty  cents,  and  others  do  likewise  until  several  cards  are  sold  ; 
the  roller,  as  he  is  called,  turns  the  globe  over  and  takes  out  one  of 
the  balls  and  calls  out  the  number  of  such  ball,  and  if  any  one  of 
the  players  have  a  number  on  a  card  which  they  have  purchased, 
corresponding  to  the  number  so  called  out,  such  player  puts  a  check 
on  such  number  on  his  card^  and  so  on,  at  each  call  by  the  roller, 
until  one  of  the  players  has  five  checks  in  a  row  on  his  card,  and 
then  he  has  made  what  they  call  ^^  keno,"  and  then  tKe  game  stops. 
The  globe,  from  which  the  balls  are  taken  by  the  roller,  sits  upon  a 
table,  in  one  end  of  which  is  a  drawer  from  which  change  is  made 
by  the  collector,  and  chips,  frequently  issued  in  lieu  of  money,  re- 
deemable by  the  collector ;  and  the  person  who  collects  the  money 
from  the  parties  who  have  bought  cards,  takes  up  the  card  wliidh. 
has  ^^  kenoed ''  and  calls  its  number,  and  if  it  is  pegged,  its  nutnl>er 
is  also  called  by  the  roller.     The  collector  then  calls  out  the  num- 
bers on  the  card  that  are  contained  in  the  row  that  has  "  iewoed," 
and  as  he  calls  a  number,  the  roller  examines  the  balls  that  have 
come  out,  and  if  the  numbers  called  out  by  the  collector,  as  Ix^ing 
on  the  card,  correspond  with  the  balls  that  are  out,  the  collector 
announces  that  "  keno  is  correct,"  and  the  money  that  has  loeen 
paid  for  the  cards  sold,  is  paid  over  to  the  holder  of  the  li\cky 
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Is  tihis  a  gambling  device?  Graining  is  the  risking  of  money, 
between  two  or  more  persons,  on  a  contest  or  chance  of  any  kind, 
where  one  most  be  loser  and  the  other  gainer.  Some  games  de- 
pend altogether  upon  skill,  others  upon  chance,  and  others  are  of  a 
mixed  nature.  Billiards  are  an  example  of  the  first,  lotteries  of  the 
second,  and  backgammon  of  the  last.  2  Bouvier's  Law  Die.  653. 
Device  is  something  formed  by  design,  and  has  reference  to  some- 
thing worked  out  for  exhibition  or  show. 

A  gambling  device  may  then  be  defined  to  be  an  invention  to  de- 
termine the  question  as  to  who  wins  and  who  loses,  that  risk  their 
money  on  a  contest  or  chance  of  anv  kind. 

The  denunciations,  however,  of  tne  statutes  are  against  banks  and 
devices  constructed  for  and  used  for  gambling  purposes,  and  not 
against  such  as  are  constructed  and  used  for  purposes  of  amusement, 
as  chess,  and  backgammon,  &c.  It  was  the  great  evils  of  gaming 
tables  and  the  thousand  and  one  gambling  devices  that  are  con- 
stantly being  invented  to  evade  and  cheat  the  law,  it  was  intended 
to  suppress.  These  statutes  should  be  liberally  construed  by  courts 
of  justice  in  aid  of  the  legislative  intention,  so,  if  possible,  to  rid 
communities  of  these  growing  corruptions  and  to  check  these  perni- 
cious practices. 

This  **  keno  '*  institution,  with  its  globes,  balls,  and  cards,  so  far 
as  the  court  is  advised,  was  not  invented  for  the  purpose  of  innocent 
amusement  or  pleasant  pastime,  but  is  set  up,  kept,  and  exhibited  to 
induce  numerous  persons  to  buy  the  use  of  cards  at  a  small  sum  of 
money,  \vith  a  chance,  by  the  aid  of  the  other  appliances  of  this 
device  (the  balls,  globe,  and  lackey  who  turns  them),  to  win  a 
much  larger  one,  the  sum  total  of  each  one's  contribution.  While 
the  keeper  or  exhibitor  is  certain  to  get  the  percentage  for  the  use 
of  his  device,  yet  he,  by  its  assistance,  determines  the  question  as  to 
whether  A  or  B  shall  take  all  the  money,  less  the  percentage,  or 
whether  they  shall  lose  what  they  have  contributed  for  the  use  of 
the  cards.  It  is  not  that  species  of  gaming  called  a  lottery.  A 
lottery,  says  Webster,  is  a  "  distribution  of  prizes  by  chance."  The 
prizes  have  an  existence  before  tickets  are  sold;  but  in  "keno," 
each  player  puts  up  his  fifty  cents  to  make  an  aggregate  sum,  which 
is  the  amount  played  for. 

The  description  given  of  this  game,  by  the  witnesses,  makes  it 
purely  a  game  of  chance ;  for  each  person  putting  up  money,  in 
effect,  bets  that  the  card  he  has  selected  contains  the  numbers  which 
will  entitle  him  to  the  money  of  the  others  engaged  in  the  game, 
and  this  bet  is  determined  by  the  device  exhibited.  According  to 
every  correct  idea  of  legal  construction,  this  is  gaming ;  and  all 
players  are  guilty  of  gambling,  and  the  person  who  sets  up,  keeps, 
or  exhibits  this  apparatus,  contrivance,  or  machine,  is  guilty  of  set- 
ting up,  keeping,  or  exhibiting  a  gambling  device,  and  is  liable  to 
thepenalties  of  the  statute. 

Tne  evidence,  as  is  disclosed  by  the  record,  is  positive  and  clear 
that  the  defendant  did  exhibit  this  gambling  oevice  as  charged. 
Both  law  and  evidence  fully  sustain  the  verdict. 

Third.  Was  there  such  misconduct  on  the  part  of  the  jury  trying 
the  case,  as  to  warrant  the  court  to  set  aside  the  verdict  ? 
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During  the  trial,  one  of  the  jurors  sitting  in  the  case,  and  while  a 
recess  was  had,  said  to  one  Bluther,  that  if  he  (Bluther)  would  give 
him  (the  juror)  fifty  cents,  he  would  hang  the  jury  so  that  the  de- 
fendant would  get  clear  of  "  keno."  Where  misconduct  on  the  part 
of  jurors  has  been  of  injury  to  a  party,  it  is  the  duty  of  a  court  to 
set  aside  the  verdict.  It  was  misconduct  on  the  part  of  the  juror  to 
offer  to  hang  the  jury  for  the  defendant  for  money.  But  it  appears 
lie  did  not  do  what  he  offered  to  do,  but  decidea  according  to  the 
law  and  the  evidence,  and  no  injury  resulted  from  the  act.  If  he 
luid  done  what  he  offered  to  do,  the  State,  and  not  the  defendant, 
would  have  been  the  injured  party,  and  the  defendant  cannot  com- 
plain of  an  act  that  would  have  been  for  his  benefit.  This  juror 
should  have  been  heavily  fined,  but  his  act  created  no  cause  for  a  new 
trial. 

No  error  appearing  in  the  record,  the  judgment  at  the  Criminal 
Court  of  Jefferson  County  is  in  all  things  affirmed. 


Unitbd  States  v.  Hornibrook. 

(2  Dillon  Circuit  Court  Rep.  229.     Arkansas,  Eastern  District,  1871.) 

*  (Before  Dillon  and  Caldwell,  JJ.) 

Per  Curiam.    The  game  popularly  known  as  keno  is  not  a  lot- 
tery within  the  meaning  of  internal  revenue  laws. 

Mr.  Whipple^  United  States  Attorney,  for  United  States. 
Messrs.  Howard^  Q-allagher^  Newton  ^  Hempitead^  for  defendant. 


The  United  States  v.  Cyrus  Olnbt. 

Deady  United  States  Rep.  461.  District  of  Oregon,  1868.) 

Lottery. 
The  meaning  of  the  word  lottery  defined.    Act  July  18, 1866,  §  79.    6. 

Tms  action  was  brought  to  recover  the  sum  of  $100,  alleged  to  bo 
due  the  United  States  m>m  the  defendant,  as  a  special  tax  for  en- 
gaging in  the  business  of  a  lottery  dealer.  It  was  commenced  Oc- 
tober 17,  1867,  and  tried  by  the  court  without  the  intervention  of  a 
jury.  The  facts  of  the  case  are  stated  in  the  findings  of  the  court, 
as  follows :  — 

I.  That  the  defendant,  on  March  15,  1867,  at  Astoria,  in  the 
district  aforesaid,  being  the  owner  of  a  large  number  of  town  lots  in 
such  town  of  Astoria,  did  then  and  there  divide  the  greater  portion 
if  the  same  into  sLk  hundred  parcels,  for  distribution  by  lot  among 
the  persons  who  should  become  the  purchasers  thereof,  as  hereinafter 
stated. 

n.  That  three  hundred  of  such  parcels  consisted  of  one  lot  each^ 
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qI  not  less  ihan  fifty  dollars  value  ;  and  the  other  three  hundred  of 
such  parcels,  m  and  by  such  division  and  the  scheme  hereinafter 
stated,  were  denominated  prize  parcels,  and  consisted  of  two,  four, 
and  six  lots  each,  of  the  value  of  fifty  dollars  each,  and  single  lots 
varying  in  value  from  one  hundred  to  six  hundred  dollars,  and  one 
house  and  lot  of  the  value  of  one  thousand  dollars ;  and  also,  one 
cottage  and  three  lots  of  the  value  of  five  thousand  dollars. 

III.  That  afterwards  the  defendant  prepared  a  scheme  for  the  sale 
and  distribution  of  such  parcels  of  lots,  and  presented  the  same  to  the 
public  by  advertisements  in  different  newspapers  in  general  circula- 
tion, and  by  a  descriptive  pamphlet,  widely  circulated  for  the  pur- 
pose of  inducing  the  public  to  purchase  tickets  or  shares,  representing 
parcels  in  such  scheme. 

rV.  That  by  the  scheme  aforesaid,  each  of  the  parcels  of  property 
aforesaid  were  offered  for  sale  at  an  uniform  price  of  fifty  dollars ; 
and  that  on  and  before  May  15,  1867,  the  defendant  sold  all  the 
tickets  or  shares  aforesaid,  at  the  uniform  price  aforesaid,  and  there- 
upon, in  pursuance  of  the  scheme  aforesaid,  the  number  of  the  lot  or 
lots  constituting  each  parcel  was  written  on  separate  ballots  and 
sealed  up  and  placed  in  a  box,  and  the  name  of  each  purchaser  was 
written  on  as  many  separate  ballots  as  he  had  purchased  tickets  or 
shares,  and  sealed  up  and  placed  in  another  box ;  and  thereafter,  on 
the  day  last  aforesaid,  under  the  supervision  of  a  committee  of  three 
persons,  selected  in  pursuance  of  such  scheme,  a  ballot  was  drawn 
from  each  of  the  boxes  aforesaid  and  the  name  of  the  purchaser  and 
the  description  of  the  property  thus  drawn  were  recorded  by  a  clerk, 
and  then  another  ballot  was  so  drawn  from  each  of  such  boxes,  and 
recorded  by  the  clerk  as  aforesaid,  until   all  ballots  were  drawn 
from  each  box,  and  recorded  as  aforesaid ;  and  thereupon  the  per- 
sons whose  names  were  thus  drawn  were,  in  pursuance  of  such 
scheme,  declared  to  be  the  purchasers  of  the  parcel  or  parcels  of 
property  so  drawn  by  them,  and  the  defendant  executed  deeds  to 
Aem,  therefor,  accordingly. 

V.  That  about  one  third  of  the  contracts  for  the  purchase  and  sale 
of  the  tickets  or  shares  in  the  scheme  aforesaid  were  in  writing,  in 
two  parts,  one  of  which  was  signed  by  the  defendant,  and  in  mese 
words :  — 

«'  AsTOBiA,  May  1, 1867. 

"  This  certifies  that  Paul  Como  has  subscribed  for  twenty  shares 
in  my  scheme  for  the  sale  and  distribution  of  town  lots  in  Astoria, 
Or^on,  and  will  be  entitled  to  a  warranty  deed  for  the  property, 
which  shall  be  drawn  to  him  according  to  the  prospectus,  on  pay- 
ment of  the  note  givi  n  for  the  purchase  money. 

"(Signed)  Cybus  Olney." 

And  the  other  of  which  was  signed  by  the  subscriber,  and  in  these 
words:  — 

"  f  1,000.  Astoria,  May  1, 1867. 

**  For  value  received,  I  promise  to  pay  to  the  order  of  Cyrus 
Olney,  one  thousand  dollars,  in  gold  com.     This  note  is  given  for 
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twenty  shares  in  the  Astoria  town  lot  distribution,  and  is  payable 
when  the  deed  is  ready  for  delivery,  according  to  the  plrospectus. 

"  (Signed)  Paul  Cobno." 

YI.  That  the  defendant  during  the  period  and  between  the  dates 
aforesaid,  or  at  any  time  thereafter,  on  account  of  the  scheme  and 
drawing  aforesaid,  did  not  pay  to  the  United  States  the  special  tax, 
or  any  part  thereof,  by  law  imposed  upon  lottery  ticket  dealers. 

And,  as  a  conclusion  of  law  from  the  premises,  the  court  finds 
that  the  defendant  on  and  between  the  dates  aforesaid,  in  selling  the 
tickets  or  shares  as  aforesaid,  in  the  scheme  aforesaid,  was  engaged 
in  the  business  of  a  lottery  ticket  dealer;  and  that  thereby  such 
defendant  became,  and  still  is,  liable  to  pay  to  the  United  Statee  a 
special  tax  of  one  hundred  dollars. 

Deady,  J.  The  law  imposing  this  tax  is  found  in  subdivision  6 
of  section  79  of  the  Act  of  July  13,  1866  (14  Stat.  116),  which 
reads  as  follows;  "Lottery  ticket  dealers  shall  pay  one  hundred 
dollars.  Every  person,  association,  firm,  or  corporation,  which  shall 
make,  sell,  or  offer  to  sell  lottery  tickets  or  fractional  parts  thereof, 
or  any  token,  certificate,  or  device  representing  or  intending  to  rep- 
resent a  lottery  ticket  or  any  fractional  part  thereof,  or  any  policy 
of  numbers  in  any  lottery,  or  shall  manage  any  lottery,  or  prepare 
schemes  of  lotteries,  or  superintend  the  drawing  of  any  lottery,  shall 
be  deemed  a  lottery  ticket  dealer." 

The  statute  imposes  a  tax  upon  a  dealer  in  lottery  tickets,  and 
also  declares  who  shall  be  deemed  such  dealer,  but  it  does  not  define 
or  limit  the  signification  of  the  word  lottery.     A  person  to  be  liable 
as  a  dealer  in  lottery  tickets  must  in  some  of  the  modes  or  instances 
mentioned  in  the  statute  be  engaged  in  the  preparation,  conduct,  or 
management  of  a  lottery,  —  so  that  the  liaDility  of  the  defendant 
turns  upon  the  question  :  What  is  a  lottery  ?     The  answer  to  this 
question  must  be  found  in  the  meaning  of  the  word  as  established 
by  usage   and  authority.     I  assume,  with  the  argument  for   the 
defendant,  that  the  legal  and  popular  meaning  of  the  term  coincides^ 
and  that  it  is  used  in  the  statute  according  to  its  primary  and  gen- 
ei*al  acceptation.     Indeed,  I  am  not  aware  that  the  word  has  any 
te  ^hnical  or  peculiar  si^ification. 

The  word  "  lottery  is  defined  and  used  as  follows  by  lexicog- 
raphers and  writers :  — 

'^  A  distribution  of  prizes  and  blanks  by  chance ;  a  game  of  hazard 
in  which  small  sums  are  ventured  for  the  chance  of  obtaining  a  larger 
value  either  in  money  or  other  articles."     Worcester's  Die. 

"  A  distribution  of  prizes  by  lot  or  chance."     Webster's  Die. 

"  A  scheme  for  the  distribution  of  prizes  by  chance."  Bouvier's 
Die. 

^'  A  kind  of  game  of  hazard  wherein  several  lots  of  merchandise 
are  deposited  in  prizes  for  the  benefit  of  the  fortunate."  Rees^s  Cy- 
clopaedia. 

"  A  sort  of  gaming  contract,  by  which,  for  a  valuable  consider- 
ation, one  may  by  favor  of  the  lot  obtain  a  prize  of  a  value  superior 
to  the  amount  or  value  of  that  which  he  risks."  American  Cyclo- 
paedia. 
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"  That  the  chance  of  gain  is  naturally  overvalued,  we  may  learn 
from  the  universal  success  of  lotteries."  Smith's  Wealth  of  Nations, 
b.  i.  c.  10. 

All  these  authorities  a^ree  that  when  there  is  a  dbtribution  of 
prizes  —  something  valuaBle  —  by  chance  or  lot  —  that  this  consti- 
tutes a  lottery.  But  the  definitions  from  Worcester  and  the  Amer- 
ican Cyclopaedia  are  the  most  complete.  From  each  of  these  it  ex- 
pressly appears  that  a  valuable  consideration  must  be  given  for  the 
chance  to  draw  the  prize. 

Tried  by  this  standard  it  is  manifest  that  the  scheme  prepared 
and  carried  out  by  the  defendant  for  the  sale  and  distribution  of 
these  town  lots  was  a  lottery.  True  the  purchasers  of  tickets  or 
shares  were  in  any  event  to  get  something,  — at  the  least,  a  lot,  for 
the  purposes  of  this  scheme  estimated  to  be  worth  $50.  But  it  is  not 
probable  that  any  one  would  have  purchased  a  ticket,  if  it  was  cer- 
tain that  he  would  have  received  nothing  in  return  but  one  of  these 
so-called  fifty  dollar  lots.  If  the  first  three  hundred  lots  could  have 
been  sold  for  fifty  dollars  each  on  account  of  their  market  value, 
certainly  the  defendant  would  not  have  been  improvident  enough  to 
put  the  other  three  hundred  prize  parcels  into  market  at  the  same 
price,  while  their  actual  value  was  from  $100  to  $5,000  each.  This 
is  neither  reasonable  nor  probable. 

The  chance  of  obtaining  $5,000  for  $50  was  the  enticing  object 
which  the  scheme  held  up  to  the  public,  as  an  inducement  to  pur- 
chase the  shares ;  and  this  ^^  chance  of  gain,"  upon  which  depends 
"  the  universal  success  of  lotteries,"  was  to  be  determined  by  lot. 
This  scheme  has  all  the  attributes  and  elements  of  a  lottery.  It  is 
a  distribution  by  lot  of  a  certain  number  of  prizes  among  twice  the 
number  of  persons ;  and  that,  too,  of  prizes  very  unequal  in  value. 
The  certificate  of  purchase  issued  by  the  defendant  to  each  pur- 
chaser is  a  ticket,  which  entitled  the  holder  to  the  chance  of  drawing 
a  prize  of  from  two  to  one  hundred  times  the  value  of  the  price  of 
the  ticket.  It  is  evident  the  first  three  hundred  lots  could  not  have 
been  sold  by  any  ordinary  method  at  $50  each,  if  at  all.  This  is  also 
probably  true  of  many  of  the  prize  parcels.  Whatever  may  have 
been  their  intrinsic  or  future  value,  the  evident  aim  of  the  scheme 
was  to  sell  them  for  more  than  their  market  value,  and  this  was  to 
be  accomplished  by  an  appeal  to  the  universal  passion  for  playing  at 
games  of  chance.  The  purchase  of  a  ticket  and  the  payment  of 
fifty  dollars,  was  made  for  the  chance  of  obtaining  one  of  the  prize 
parcels,  represented  to  be  worth  many  times  that  sum. 

This  was  a  lottery  according  to  the  common  acceptation  of  the 
word.     It  was  a  lottery  within  the  definitions  in  the  dictionaries. 

It  matters  not,  even  if  the  purchaser  was  to  receive  the  f nil  value 
of  his  money  in  any  event.  As  a  matter  of  fact,  the  money  was 
paid  for  the  chance  of  a  prize  also,  and  would  not  have  been  paid 
without  this  inducement.  The  sale  of  the  ticket  by  the  defendant 
gave  the  purchaser  this  chance  to  obtain  something  more  than  he 
psud  for.  This  was  dealing  in  lottery  tickets  within  the  purview  of 
the  Revenue  Act. 

The  argument  of  the  defendant  assumes  that  the  purchasers  of  the 
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property  bought  the  six  hundred  parcels  in  common,  and  after  thus 
becoming  the  owners  of  the  same,  ^opted  this  method  of  distrib- 
uting or  dividing  them  among  themselves. 

If  persons  already  owning  family  plate,  pictures,  or  other  prop- 
erty not  susceptible  of  division,  or  even  equal  divisidn,  choose  to 
distribute  by  an  appeal  to  lot  what  has  thus  come  to  them  before 
they  had  any  scheme  of  so  distributing  it,  they  are  not  within  the 
definition  of  a  lottery,  nor  liable  to  this  special  tax.  They  have  not 
given  a  valuable  consideration  for  the  chance  of  obtaining  something 
of  much  greater  value  —  a  prize. 

The  argument  of  the  defendant  is  ingenious  and  plausible,  but  it 
is  based  upon  an  incorrect  assumption.  It  ignores  the  fact — the 
mainspring  of  the  whole  transaction  —  that  the  tickets  were  sold 
and  purchased  for  the  avowed  purpose  of  giving  to  each  of  tiie  pur- 
chasers a  chance  to  obtain  a  prize  parcel  by  means  of  the  subsequent 
allotment.  The  division  by  lot  was  not  an  after-thought  of  the 
purchasers,  but  a  prominent  part  of  the  original  scheme  dt  sale  and 
distribution  as  prepared  by  defendant. 

No  purchaser  bought  any  particular  lot  or  parcel,  or  any  un- 
divided interest  in  the  whole  property.  EJach  purchaser  bought  the 
right  to  have,  by  allotment,  one  of  the  three  hundred  lots,  esti- 
mated to  be  worth  $50  each,  and  the  chance  of  obtaining  instead  of 
such  lot,  one  of  three  hundred  prize  parcels,  represented  to  be  worth 
from  $100  to  $5,000.     The  chance  of  obtaining  one  of  these  prizes 

—  and  even  the  most  valuable  one  —  rather  than  the  $60  lot,  in- 
duced the  purchaser  to  buy  and  enabled  the  defendant  to  sell  the 
certificate  of  purchase.  Indeed,  the  sale  of  the  first  three  hundred 
lots,  in  three  hundred  parcels,  for  fifty  dollars  each,  upon  the  con- 
dition that  they  should  be  distributed  among  the  purchasers  by  lot, 
would  itself  be  a  lottery,  unless  the  lots  were  in  fact  of  equal  value 

—  which  is  very  improbable. 

The  case  is  in  almost  every  respect  the  counterpart  of  the  cele- 
brated American  Art  Union,  decided  in  1852.  The  scheme  of  the 
Art  Union  was,  that  by  paying  $5  any  person  could  become  a  sub- 
scriber and  entitled  to  an  engraving  and  certain  numbers  of  the  Bul^ 
letin^  containing  the  proceiedings  of  the  Society,  and  the  chance  of 
obtaining  one  of  a  number  of  valuable  paintings,  which  in  December 
of  each  year  were  to  be  distributed  by  lot  among  the  members.  The 
drawing  was  to  be  conducted  precisely  as  in  this  case  —  by  placing 
the  name  of  the  subscriber  in  one  box  and  the  number  of  the  painting 
in  another.  A  number  being  drawn  from  the  latter  box,  a  name  was 
drawn  from  the  former  one,  and  the  person  whose  name  was  thus 
drawn,  was  to  be  the  owner  of  the  pnze  represented  by  that  num- 
ber. 

The  Supreme  Court  decided  that  tliis  was  a  lottery.  Z%«  People 
V.  The  American  Art  Unions  18  Barb.  577»  The  caae  was  then 
taken  to  the  Court  of  Appeals,  and  argued  on  behalf  of  the  Art  Union 
with  great  ability.  The  Court  of  Appeals  affirmed  the  decision  of 
the  Supreme  Court,  that  the  scheme  was  a  lottery.  The  Governors^ 
^c.  V.  The  American  Art  Union,  7  New  York,  228.  The  proced- 
ing  in  the  New  York  courts  was  to  enforce  tiie  forfeiture  of  the 
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property  proposed  to  be  distributed  by  this  scheme,  and  the  case 
turned  upon  the  construction  or  interpretation  of  the  word  "  lottery  " 
in  the  prohibition  contained  in  the  Constitution  of  the  State,  —  "  No 
lottery  shall  hereafter  be  authorized  in  this  State." 

This  action  is  simply  to  enforce  the  collection  of  a  tax  imposed  by 
the  United  States  upon  all  lotteries.  A  revenue  law  is  not  to  be 
strictly  construed,  but  rather  the  contrary,  so  as  to  attain  the  ends 
for  which  it  was  enacted.  With  the  policy  or  impolicy  of  allowing 
lotteries  the  Revenue  Act  does  not  interfere.  It  simply  provides 
for  taxing  them,  whenever  and  wherever  they  in  fact  take  place. 
They  are  specially  and  heavily  taxed,  not  for  the  purpose  of  encour- 
agiBg  or  prohibidng  them,  but  upon  the  same  gi-ound  that  many 
(ither  special  taxes  are  laid ;  because,  as  a  rule,  it  is  well  known  that 
their  owners  and  managers  receive  from  the  public  large  gains,  with- 
out giving  any  equivalent  therefor. 

Keeping  this  end  in  view,  it  is  apparent  that  the  Revenue  Act 
ought  to  be  so  construed,  as  to  include  every  case  of  the  distribution 
of  property  or  money,  which  contains  the  essential  elements  of  a  lot- 
tery —  the  payment  of  a  valuable  consideration  for  a  chance  of  ob- 
taining by  lot,  something  more  valuable  in  return. 

It  is  true,  the  defendant  may  have  engaged  in  this  scheme  with- 
out any  thoughts  of  becoming  a  dealer  m  what  the  law  deems  lot- 
tery tickets.  Indeed,  other  motives  than  the  hope  of  actual  gain 
may  have  induced  him  to  make  the  sale  and  distribution  that  he  did. 
In  the  prospectus  of  the  scheme,  published  by  hini,  he  asks  the  ques- 
tion, — 

"  Why  is  this  property  put  into  a  raffle  at  prices  which  average 
less  than  half  the  selhng  rates  ?  "  and  answers  it  as  follows :  — 

"  Only  because  the  sale  to  citizens,  for  actual  improvement,  at  full 

E rices,  at  the  rate  of  three  to  five  thousand  dollars  a  year,  on  time,  as 
eretofore,  is  no  longer  adapted  to  the  circumstances  of  the  proprie- 
tor, who  has  become  an  invidid,  and  must  hasten  to  complete  the  im- 
provements and  enterprise  which  he  has  in  hand." 

But  even  upon  this  mild  view  of  the  scheme,  for  the  purpose  of 
taxation,  it  must  be  considered,  or  rather  is,  a  lottery.  By  it  many 
persons  are  induced  to  buy  property,  which  has  no  present  market 
vcdue^  and  which  they  otherwise  would  not  purchase  at  any  price,  be- 
cause there  is  set  before  them  the  chance  of  obtaining  by  lot  a  certain 
prize  or  piece  of  property  of  much  greater  value  than  the  consider- 
ation advanced.  Judgment  must  be  given  for  the  plaintifE  for  the 
sum  sued  for,  and  the  costs  and  disbursements  of  the  action. 

Addison  C.  Q-ibhs^  for  the  plaintiff. 

The  defendant  in  pro.  per. 

In  the  caM  of  Dunn  v.  The  People  (40  111.  descriptive  of  some  article  in  an  "  im- 
465),  the  defendant  conducted  what  he  mense  stock  of  over  250,000  pianos,  watch- 
called  a  "Zift  sale"  establishment.  He  es,  sewing-machines,  engravings,  sets  of 
kept  npon  his  desk,  at  his  place  of  busi-  jewelry,  books,  &c.,  worth  $1,500,000,  all 
^SB,  a  box,  two  and  a  half  feet  long,  filled  to  be  soJd  for  one  dollar  each,  without  re- 
with  envelopett  standing  edgewise.  Each  gard  to  value,  and  not  to  be  paid  for  until 
of  these  envelojyes  had  printed  tipon  its  vou  know  what  you  are  to  receive."  A 
baek  an  advertisement,  purporting  that  handbill  advertisement,  of  which  larpe 
the  envelope  contained  some  vAluaole  re-  numbers  were  found  at  the  store,  upon  the 
**««^  and  popular  songs,  and  also  a  card,  counter,  and  at  the  door,  was  put  in  evi- 
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dence,  and  this  gare  a  list  of  a  great  va-  three  hundred,  a  few  were  not  worth  over 

riety  of  articlcifk,  and  professed  that  some  fifty  dollars.    Held,  that  this  transaction 

article  of  these  was  represented  by  the  constituted  a  lottery  within  the  meaning 

card  in  the  envelope.    A  card  might  re-  of  the    statutes   for   the    suppression    (M 

present  a  grand  piano  or  a  finger-ring,  but  lotteries. 

whatever  article  the  purchaser  might  find  In  the  case  of  State  v.  Shorts  (3  Vroom 
specified  upon  the  card  contained  in  the  (N.  J.)  398),  it  appeared  that  Shorts  exhib- 
envelope  bought  by  him,  that  article  'he  ited,  in  Trenton,  a  panorama  desi^nted  as 
would  be  entitled  to  purchase  for  one  dol-  Paradise  Lost ;  that  by  a  handbill  or  pro- 
lar.  The  price  of  an  envelope  was  twenty-  grame,  previously  circulated  through  the 
five  cents.  The  prosecution  proved  the  city,  it  was  stated  that  eight  hundred  costly 
sale  by  the  plaintiff  in  error  of  one  of  the  presents,  of  various  values,  would  be  die- 
envelopes  with  a  card  and  some  printed  tributed  amons  the  audience  who  should 
songs  and  recipes  inclosed.  Held  that  this  be  present  at  the  exhibition ;  that  upon  en- 
sale  was  the  sale  of  a  lottery  ticket.  tenng,  each  person  received  from  the  door- 

In  Morris  v.  Blackman  (2  Hurlston  and  keeper  a  ticket,  upon  which  was  printed  a 
Coltn^an  912),  it  appeared  that  the  pro-  number.  After  the  close  of  the  exhibition, 
^amme  of  an  entertamment  stated,  that  at  Shorts  appeared  upon  the  sta^  and  an- 
its  conclusion  the  proprietor  **  would  distri-  nounced  he  would  proceed  to  male  presents 
bute  amongst  his  audience  a  shower  of  gold  to  those  persons  whom  he  should  design 
and  silver  treasures  on  a  scale  utterly  with-  nate.  He  then  called  at  will  any  number, 
out  parallel,  besides  a  shower  of  smaller  and  the  person  whose  ticket  had  that  par- 
presents,  all  of  which  would  be  impartially  ticular  number  printed  upon  it,  went  upon 
divided  amongst  the  audience,  and  given  the  stage,  and  Shorts,  if  he  considered 
away.''  The  public  were  admitted  on  pur-  such  person  would  be  a  cood  advertiser  for 
chasing  tickets  which  were  not  numbered,  his  exhibition,  presentea  him  with  one  of 
The  seats  of  the  audience  were  numbered,  the  articles  advertised  to  be  given  away; 
At  the  conclusion  of  the  entertainment  the  but  if  he  disliked  the  personal  appearance 
proprietor  called  out  a  number  on  a  seat,  of  the  party  holdlne  such  ticket,  or  if  such 
and  delivered  one  of  the  articles  to  the  party  refused  to  advertise  and  speak  well 
person  occupying  that  seat ;  and  in  that  of  the  exhibition,  the  exhibitor  was  under 
way  distributed  all  the  articles  among  the  no  obligation  to  give  him  any  present, 
audience,  i/e/c/,  a  lottery  within  the  42  The  articles  given  away  were  not  num- 
Geo.  3,  c.  119,  s.  2,  which  prohibits  the  bered  to  correspond  with  the  tickets,  but 
keeping  any  office  or  place  for  drawing  by  the  presents  were  selected  by  Shorts  at 
numbers  or  figures,  or  by  any  other  way,  will.  The  programme  referred  to  con- 
contrivance,  or  device  whatsoever,  any  lot-  tained  the  following  paragraph :  "  Agree- 
teiT  not  authorized  by  Parliament.  ment.  —  Every  person  receiving  one  of  the 

In  iMn  ex  dem.  Wooden  v.  Shotwell  (3  Zab.  above  articles  will  be  expected  to  act  as  a 
(N.J.)  465),  it  appeared  that  Wooden,  being  canvasser  for  the  exhibition,  ag^reeing  to 
seised  in  fee  simple  of  a  tract  of  land  caused  tell  as  many  people  of  the  merits  of  the 
a  survey  to  be  made,  and  the  tract  to  be  exhibition  as  tne  article  may  in  his  judg- 
laid  out  into  fifty-eight  lots,  and  made  a  ment  be  worth.     The  proprietor  adopts 
map  of  the  lots  and  numbered  them  on  the  this  system  of  advertising,   not  to  induce 
map,  from  number  one  to  number  fifty-  the  public  to  attend  the  entertainment,  but 
eight.    He  sold  fifty-seven  of  said  lots  to  simply  as  an  inducement  to  them  to  speak 
different   persons,   retaining  one    himself,  of  its  merits ;  neither  does  he  bind  himself 
and  took  from  each  purchaser  a  promissory  to  carry  out  this  portion  of  his  programme, 
note  for  seventy-five  dollars,  but  did  not  it  being  altogether  discretionary,  and  de- 
give  any  deed  for  the  lots  at  the  time  he  pendent  on  certain  contingendcsV' 
took  the  notes.     It  was  understood  that        It    was    contended    that    the     scheme 
each  purchaser's  lot  should  be  determined  was  not  a  lottery  on  account  of  the  element 
in  the  following  manner :  that  the  num-  of  free  will,  on  the  part  of  the  exhibitor^ 
bers  of  each  lot  should  be  put  in  a  box,  on  with  regard  to  the  distribution  of  presents 
Hepurate  pieces  of  paper,  and  the  names  of  But  the  court  held  otherwise.     Beaslev, 
the  difli*erent  persons  who  had  given  their  C.  J., in  delivering  the  opinion, says  :  "My 
notes  for  said  lots  in  another  box ;  and  that  conclusion  is,  tmit  this  was  a  game    of 
the  names  and  numbers  of  the  lots  were  chance,  and  consequently  a  lottery,   and 
to  be  drawn  out  by  indifferent  persons,  to  none  the  less  so  because  of  those  Teaeryur- 
be  selected  by  Wooden  and  the  purchasers  tions  of  control  over  it,  by  the  adroit  uae 
of  the  lots,  and  that  such  drawmg  should  of  which  the  getters-up  of  the  game  were 
determine  each  purchaser's  lot ;  and  that  sure,  in  all  substantial  respects,  to  be  tb^ 
after  such  drawuig  Wooden  would  make  winners.     It    is    an    affair    conspicuously 
the  deeds  for  the  number  of  the  lot  there  within  the  mischief  at  which  the  statute  is 
Irawn  by  the  respective  purchasers.    In  levelled;  the  particular  traits  of  it  aboire 
pursuance  of  this  arrangement  a  drawing  noticed  appear  like  devices  to  evade   ^"^ 
was  had,  and  deeds  made  of  each  pur-  law.    But  the  law  regards  not  mere 
chaser's  lot.    The    lots  were  of  unequal  blance,  but  the  substance  of  things, 
value.     Lot  number  one  was  considered  consequently  these  devices,  however  ingen* 
worth    six  hundred    dollars,  another   lot  ious,  cannot  be  successful. ' 
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In  StcUe  v.  Clarke  et  a/.  (33  N.  H.  329),  it  had  an  old  lot  of  books  on  hand,  which 
appeared  that  the  defendants  occnpied  a  they  were  anxious  to  dispose  of.  They 
shop ;  that  a  person  went  into  the  shop  proposed  to  sell  them  at  a  **  gift  sale,"  sell- 
ana  pnrchasea  a  book  of  one  of  them  for  in^  each  book  at  its  market  price,  but 
which  he  paid  him  a  dollar.  On  the  back  oirering  to  the  purchaser  a  pri%e,  to  be 
of  the  book  was  a  number  written,  to  wit,  drawn  on  the  purchase  of  each  volume. 
No.  667  ;  that  the  number  was  given  to  the  These  prizes  were  of  yarious  value,  and 
other  defendant  who  took  a  long  book,  consisted  of  two  gold  watches  of  the  value 
like  a  cash  book,  opened  it,  and  placed  a  of  forty  dollars  each,  one  silver  watch  of 
piece  of  zinc  on  one  of  its  pages.  The  the  value  of  fifteen  or  twenty  dollars,  sets 
zinc  had  a  hole  cut  in  it  about  two  or  three  of  mathematical  instruments,  valued  at 
inches  long  and  one  half  inch  wide,  from  ten  down  to  four  or  five  dollars ;  and 
Through  this  hole  he  looked,  and  informed  various  others,  down  to  small  boxes  of 
the  purchaser  of  the  book  that  he  was  en-  wafers,  and  things  of  that  sort,  worth  ten 
titled  to  a  gold  ring,  worth  three  dollars,  cents.  The  number  of  these  prizes  was 
which  he  gave  him.  It  appeared  further  some  hundreds,  as  were  the  volumes  of 
that  the  book  was  worth  less  than  a  dollar,  books.  The  names  of  these  prizes  were 
and  that  the  purchaser  was  induced  to  ^  written  in  a  column  in  a  blank  book,  and 
into  the  store  from  seeine  a  handbill  a  sort  of  sliding  scale  fitted  over  the 
headed  "  gift  book  sale."  ukdy  that  upon  names,  and  so  arranged  that  at  the  pur- 
this  evidence  the  jury  were  well  warranted  chase  of  a  book,  the  scale  was  slid  down 
in  finding  the  defendants  guilty  under  an  one  line,  and  revealed  the  name  of  the 
indictment  charging  the  disposing  of  a  ring  prize  the  purchaser  of  the  book  received, 
by  lottery.  aeld^  that  upon  these  facts  a  purchaser  of 

in  the  case  of  Bell  v.  The  State  (5  Sneed,  books  was  rightfully  convictea  of  unlawful 

507),  it  appeared  that  a  firm  of  booksellers  gaming. 


The  State  op  Nevada,  respondent,  v.  John   Berbyman, 

appellant. 

(8  Nevada,  262.    Supreme  Court,  1878.) 

Larceny.  —  Indictment,  —  "  Silver-hearing  OreP  —  Larceny  of  Property  af 
fixed  to  Freehold,  — (hntiniMus  Act,  — Grim,  Prac,  Act,  sees.  241,  243. 

Tlie  allegation  in  an  indictment  fbr  larcenj  that  the  defendant  stole  "  six  hundred  and 
ten  pounds  of  silver-bearing  ore  "  sufficiently  shows  that  the  property  alleged  to  have 
bf!en  stolen  wsm  personal  property  which  could  be  the  subject  of  larceny. 

Whether  a  sufficient  length  or  time  had  elapsed  between  the  taking  and  the  carrying 
away  of  things  affixed  to  the  freehold  to  prevent  them  from  constituting  one  transac- 
tion, is  a  question  for  the  jury. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

The  defendant,  John  Berryman,  having  been  indicted  jointly 
with  Joseph  Oxford  for  the  crime  of  grand  larceny,  and  having  on  a 
aeparate  trial  been  convicted  as  charged,  was  sentenced  to  the  State 
Prison  for  the  term  of  one  year.  Oxford  had  previously  been  tried, 
convicted,  and  sentenced  to  the  same  term.  The  defendant  Berry- 
man  moved  in  arrest  of  judgment  and  also  for  a  new  trial,  both  of 
which  motions  were  denied.     He  then  appealed  from  the  judgment. 

It  appeared  from  the  testimony  that  the  ore  alleged  to  have  been 
stolen  was  found  concealed  in  the  cabin  of  the  defendants.  It  was 
a  peculiar  kind  of  ore,  and  had  evidently  been  taken  from  the  mine 
of  the  Manhattan  Company,  at  a  place  where  defendants  had  been 
employed  to  work  for  the  company.  When  discovered,  and  while 
the  ore  was  being  removed  from  the  cabin,  Oxford  stated  that  he 
and  Berryman  had  bought  it  from  one  John  Bone  at  the  same  time 
that  they  purchased  the  cabin  from  him.     Testimony  of  this  state- 
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ment  of  Oxford  was  admitted  on  the  trial  of  Berryman  against  Ids 
objection  that  it  was  made  in  his  absence,  and  was  irrelevant  as  to 
him.  But  it  further  appeared  in  evidence  that  Berryman,  upon  his 
preliminary  examination,  had  himself  volunteered  as  a  witness  on 
his  own  behalf,  and  had  himself  made  the  same  statement.  Further 
evidence  showed  that  Bone  never  sold  them  any  ore,  and  that  it  was 
not  in  the  cabin  when  they  purchased. 

Among  the  instructions  given  were  the  following,  asked  by  plain- 
tiff:— 

"  If  the  jury  believe  that  the  defendant  in  this  case  took  the  ore 
in  question  from  the  Black  Ledge  Mine  named  in  the  indictment  iu 
small  quantities  and  at  different  times,  but  that  such  taking  was 
continuous  and  systematic,  and  that  the  object  of  defendant  was  to 
take  a  quantity  of  greater  value  than  fifty  dollars,  and  that  he  re- 
moved a  little  at  a  time,  only  to  escape  detection,  to  a  place  of  con- 
cealment near  the  mine,  to  be  thence  removed  at  his  convenience, 
and  that  he  did  take  away  feloniously  more  than  fifty  dollars'  worth 
of  ore,  this  would  be  grand  larceny,  and  not  a  series  of  petit  larce- 


nies." 


"  The  jury  are  instructed  that  in  order  to  make  the  felonious  tak- 
ing of  ore  from  a  mine,  it  is  not  necessary  that  any  particular  length 
of  time  should  elapse  between  the  severance  and  the  carrying  away  ; 
and  if  they  should  believe  that  the  defendant  severed  the  ore  from 
the  mine,  then  laid  it  aside,  and  afterwards  feloniously  carried  it 
away  from  the  mine,  the  taking  constituted  the  crime  of  larceny.'* 

Among  the  instructions  asked  by  defendant  and  given  were  the 
following :  — 

"  If  the  jury  find  that  the  ore  alleged  to  have  been  taken  by  de- 
fendant was  a  part  of  the  Black  Ledge,  and  that  the  same  belonged 
to  and  savored  of  the  realty,  and  there  is  no  proof  to  convince  the 
jury  that  any  time  intervened  between  the  taking  of  the  rock  from 
the  ledge  and  the  removal  from  the  shaft,  then  there  is  no  larceny, 
but  one  continuous  act  which  constitutes  only  a  trespass." 

"  If  the  jury  find  from  the  evidence  that  the  defendant  severed 
the  rock  from  the  ledge  and  carried  it  away  immediately  after  the 
severance,  making  one  continuous  act,  then  there  is  no  larceny." 

George  W,  Baker  ^  W.  IT.  Davenport^  for  appellant. 

Q-eorge  S.  Hupp^  for  respondent. 

By  the  Court,  Hawley,  J.  Appellant,  having  been  convicted 
of  grand  larceny,  moved  to  arrest  the  judgment  upon  the  ground 
that-  the  indictment  did  not  state  facts  sufficient  to  constitute  a 
public  offence. 

The  court  refused  the  motion  and  appellant  thereupon  appeals 
from  the  judgment. 

The  indictment  charges  ^^  that  said  defendants  Joseph  Oxford 
and  James  Berryman,  on  the  thirtieth  day  of  July,  A.  D.  1872^ 
.  .  .  .  at  the  county  of  Lander,  in  the  State  of  Nevada  .... 
six  hundred  and  ten  pounds  of  silver-bearing  ore,  of  the  value  of 
eight  hundred  dollars,  of  the  property  of  the  Manhattan  Silver 
Mining  Company  of  Nevada,  a  corporation  duly  organized  and 
existing,     ....     did  feloniously     ....     steal,  take,  and 
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carry  away "It  is  claimed  that  the  property  alleged 

to  have  been  stolen  savors  of  the  realty,  and  that  there  is  no  suf- 
ficient statement  of  facts  in  the  indictment  showing  it  to  be  personal 
property.     The  rule  that  things  savoring  of  the  realty  are  not  the 
sabject  of  larceny,  is  stated  by  Sir  Matthew  Hale  as  follows :  ^^  If  a 
man  cut  and  carry  away  com  at  the  same  time,  it  is  trespass  only, 
and  not  felony,  because  it  is  but  one  act ;  but  if  he  cut  it  and  lay 
it  by  and  carry  it  away  afterwards,  it  is  felony."     JEmmerson  v. 
Annison,  1  Mod.  89.     The  reason  given  by  Blackstone  (vol.  4,  p. 
232)  for  this  distinction  is,  that  ^^  Lands,  tenements,  and  heredita- 
ments (either  corporeal  or  incorporeal)  cannot  in  their  nature  be 
taken  and  carried  away.     And  of  things,  likewise,  that  adhere  to 
the  freehold,  as  com,  grass,  trees,  and  the  like,  or  lead  upon  a  house, 
no  larceny  could  be  committed  by  the  rules  of  the  common  law ; 
but  the  severance  of  them  was,  and  in  many  things  is  still,  merely 
a  trespass,  which  depended  on  a  subtilty  in  the  l^gal  notions  of  our 
ancestors.    These  things  were  parcel  of  the  real  estate,  and  there- 
fore, while  they  continued  so,  could  not  by  any  possibility  be  the 
subject  of  theft,  being  absolutely  fixed   and  immovable.     And  if 
tliey  were  severed  by  violence,  so  as  to  be  changed  into  movables, 
and  at  the  same  time,  by  one  and  the  same  continued  act,  carried 
off  by  the  person  who  severed  them,  they  could  never  be  said  to  be 
taken  from   the  proprietor,  in  this  their  newly  acquired  state  of 
mobility  (which  is  essential  to  the  nature  of  larceny),  bei^g  never, 
as  such,  in  the  actual  or  constructive  possession  of  any  one  but  of 
him  who  committed  the  trespass.     He  could  not,  in  strictness,  be 
said  to  have  taken  what  at  that  time  were  the  pei'sonal  goods  of 
another,  since  the  very  act  of  taking  was  what  turned  them  into 
personal  goods.     But  if  the  thief  severs  them  at  one  time,  whereby 
the  trespass   is  completed,  and  they  are   converted  into  personal 
chattels  in  the  constructive  possession  of  him  on  whose  soil  they 
are  left  or  laid,  and  comes  again  at  another  time  when  they  are  so 
turned  into  personalty,  and  takes  them  away,  it  is  larceny ;  and  so 
it  is  if  the  owner  or  any  one  else  has  severed  them." 

The  rule  containing  this  subtle  and  unsatisfactory  distinction  is 
sustained  by  all  the  authorities.  2  Bishop  on  Cr.  L.,  sections  779, 
T80,  781,  782,  and  authorities  there  cited.  There  is  some  conflict 
in  the  authorities  as  to  what  interval  of  time  must  elapse  between 
the  acts  of  severance  and  asportation.  The  doctrine  seems  now  to 
be  settled,  as  laid  down  in  Bishop,  that  no  particular  space  is  neces- 
sary, only  the  two  acts  must  be  so  separated  by  time  as  not  to  con- 
stitute one  transaction. 

There  is  no  substantial  reason  why  the  thief  who,  with  felonious 
intent,  takes  and  carries  away  apples  from  a  tree,  lead  pipe  from  a 
building,  or  quartz  rock  containing  precious  metals  from  a  mine, 
4e.,  &C.,  at  one  time,  should  not  be  punished  the  same  as  the  thief 
^ho  first  severs  the  things  from  the  freehold  and  afterwards  goes 
back  and  carries  them  away.  It  is  the  criminal  intention  that  con- 
stitutes the  offence,  and  this  intention  is  the  only  criterion  by  which 
to  distinguish  a  larceny  from  a  trespass.  In  our  judgment  the  more 
sensible  rule  would  be  that  as  soon  as  the  things  which  savor  of 
VOL.  I.  22 
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realty  are  severed  from  the  freehold,  they  become  eo  instante  the 
personal  property  of  the  owner,  the  felonious  taking  and  carrying 
away  of  which  would  constitute  larceny. 

So  far  as  the  present  case  is  concerned,  it  is  unnecessary  to  depart 
from  the  beaten  path  of  precedent  which  the  authorities  have  (as 
we  think  without  substantial  reason)  established.     In   17te  People 
V.  Williams  (36  Cal.  673),  cited  and  relied  upon  by  appellant,  the 
indictment  was  for  taking  and  carrying  away  "  from  the  mining 
claim  of  the  Brush  Creek  Gold  and  SUver  Mining  Company  .... 
fifty-two  pounds  of  gold-bearing  quartz  rock."    The  court  said  that 
the  indictment  was  "  entirely  silent  as  to  whether  the  rock  was 
a  part  of  a  ledge  and  was  broken  oflE  and  immediately  carried  away 
by  the  defendant,  or  whether,  finding  it  already  severed,  he  after- 
wards removed  it."     The  court  held  that  the  indictment  was  there- 
fore capable  of  a  double  interpretation,  and  for  this  uncertainty  it 
was  set  aside.     Larceny  is  the  felonious  "taking  and  carrying  away 
the  personal  goods  or  chattels  of  another,  and  if  the  facts  stated  in 
the  indictment  do  not  show  that  the  ore  was  personal  property  at 
the  time  of  the  commission  of*  the  ofiFence,  the  indictment  cannot 
be  sustained.     The  character  of  the  property,  whether  real  or  per- 
sonal, must  be  determined  by  the  statement  of  facts  set  out  in  the 
indictment.     Sec.  241  of  the  Criminal  Practice  Act  provides  that 
"  the  words  used  in  an  indictment  shall  be  construed  in  the  usual 
acceptance  in  common  language,  except  such  words  and  phrases  as 
are  defined  by  law,  which  are  to  be  construed  according  to  their 
legal  meaning."     The  word  ore  is  not  defined  by  law,  and   must 
therefore  be  construed  in  its  usual  acceptation.    The  words  "  silver- 
bearing  ore,"  as  used  in  the  indictment,  have  reference  to  a  i>ortion 
of  vein  matter  which  has  been  extracted  from  a  lode  and  assorted, 
separated  from  the  mass  of  waste  rock  and  earth  and  thrown  aside 
for  milling  or  smelting  purposes,  or  taken  away  from  the  ledge. 
Webster  rives  the  following  definition :  "  Ore  (mining).     The  ore 
of  a  metal  with  the  stone  in  which  it  occurs,  after  it  has  been  picked 
over  to  throw  out  what  is  quite  worthless."     In  our  judgment,  the 
language  used  in  the  indictment  necessarily  implies  that  the  ore 
had  been  severed  from  the  freehold  prior  to  the  time  of  its  asporta- 
tion by  Oxford  and  Berryman.     We  think  that  the  act  charged  is 
stated  with  suflScient  certainty  to  enable  the  court  to  prononnce 
judgment  according  to  the  right  of  the  case,  and  that  is  all  the 
statute,  in  this  respect,  requires.     Crim.  Prac  Act,  461,  sec.  243. 

From  the  testimony  elicited  at  the  trial,  it  appears  that  Oxford 
and  appellant,  while  engaged  at  work  upon  the  Black  Ledge,  ov^ned 
by  the  corporation,  had  (in  small  quantities  and  at  different  times) 
feloniously  carried  away  therefrom  the  "  six  hundred  and  ten  pounds 
of  silver-bearing  ore."  The  question  whether  the  acts  of  severance 
and  of  asportation  were  so  separated  by  time  as  not  to  constitute 
one  transaction  was,  under  proper  instructions,  fairly  submitted  to 
the  jury. 

The  court  did  not  err  in  overruling  appellant's  motion  in  arrest 
of  judgment.  Appellant  asks  a  reversal  of  the  case,  upon  the 
ground  that  the  court  erred  in  admitting  the  statement  of   Joseph 
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Oxford,  made  after  the  commission  of  the  offence,  to  the  effect 
that  the  ore  in  question  was  bought  from  one  John  Bone,  at  the 
same  time  that  the  cabin  in  which  Oxford  and  appellant  lived,  and 
in  which  the  ore  was  found,  was  purchased.  This  testimony  was 
irrelevant,  and  should  have  been  excluded,  1  Green,  on  Ev.  sec. 
HI ;  2%«  State  v.  Ah  Tom^  8  Neva.  213.  But  it  is  evident  that  ap- 
pellant was  not  prejudiced  by  its  admission.  In  fact,  the  record 
shows  that  during  his  preliminary  examination  Berryman  made 
sabstantially  the  same  statement,  which  was  properly  admitted  in 
evidence. 
The  judgment  of  the  district  court  is  af&rmed. 

Lord  Coke  (3.  Inst.  107),  after  haying  should  be  slain  for  less  property  than  XII 

defined  larceny  thus,  "  Larceny,  by  the  pence  worth,  unless  he  will  flee  or  defend 

oommon  law,  is  the  felonious  and  miudu-  nimself :  and  that  then  no  one  should  hesi 

leot  taking  and  carrying  away  by  any  man  tate  though  it  were  for  less.''  Judicia  Civita- 

or  woman,  of  the  mere  personal  goods  of  tis  LundonuB,  Twelfth,  3  ;  1  Thorp  Anc  L. 

soother,  neither  from  the  person,  nor  by  &  I.  of  Eng.  243.    But  at  that  time  twelve 

night  ia  the  boose  of  the  owner,"  ad&  pence  was    a  sum    of  very  considerable 

(p.  109) :  "  It  is  said  mere^  for  though  they  value.    Death,  which  was  once  the  penalty 

be  personal  goods,  yet  if  they  «avor  any-  for  a  theft  of  large  amount,  became,  m  time, 

thii^  of  the  realty,  no  larceny  can  be  com-  by  the  constant  decrease  of  the  value  of 

mitted  of  them  ;  as  any  kind .  of  com  or  mone^r,  to  be  the  penalty  for  comparatively 

graiii  growing  upon  the  ground  is  a  per-  insignificant  thefts.    The  value  of  human 

tonal  chattel ;  and  the  executors  of  the  life  was  rendered  cheaper.    Whenever  the 

owner  shall  have  them,  though  they  be  not  magnitude  of  crime  is  appreciated  by  a 

serered,  but  yet  no  larceny  can  be  commit-  money  standard,  the  lapse  of  time  render* 

ted  of  them,  because  they  are  annexed  to  the  law  more  and  more  severe. 

Uie  realty.    So  it  is  of  grass  standing  on        Sir  Henry  Spelman  in  his  Glossary  (s.  v. 

kJm  ground,  or  of  apples,  or  any  other  miits  Ltiridnium),  takes  notice  of  this  in  regard  to 

npoQ  trees,  or  bushes,  or  of  woods  growing ;  larceny.   **  See  then,"  he  says, "  how  severe 

bat  if  tl]«  owner  cut  the  grass,  or  gather  the  old  law  became  in  different  times  and 

tbe  frnit,  or  cut  the  wood,  then  larceny  under  changed  customs.    For  what  was 

may  be  committed  of  them.    So  it  is  of  a  once  sold  for  twelve  pence  is  now  often 

Ik>x  or  chest  with  charters,  no  larceny  can  worth  twenty  or  forty  shillings,  or  even 

be  committed  of  them,  because  the  charters  more.    And  the  life  of  man  too  bears  not 

concern  the  realty,  and  the  box  or  chest,  more  but  less  price.    For  eight  measures 

tboQgh  it  be  of  gnat  value,  yet  shall  it  be  of  com  were  valued  at  twelve  pence  (as  ap- 

of  t&  same  nature  the  chsurters  be  of:  et  pears  from  the  Assize  of  Bread,  51  Hen. 

omae  maJHS  dignwm  trahit  ad  se  minus.    No  III.),  and  the  same  quantity  is  to-day  sold 

huceny  can  be  committed  by  taking  and  for  forty  shillings  and  over.    So  that  one 

canring  away  of  a  ward,  or  of  a  villain,  might  once  have  stolen  seven  measures  of 

becaose  they  are  in  the  realty."  com  and  escaped  death,  but  to-day  it  is 

As  larceny  is  the  taking  and  camjing  a  capital  offence  to  take  a  quarter  of  one 

anqrof  property,  it  cannot  bB  committed  of  measure.    Surely  the  equity  of  the  law. 

land, — Cujus  est  solum  ejus  est  usque  ad  now  so  decayed,  should  be  restored;  and 

ctdnm  tt  da  inferos.    No  matter  how  much  that  semblance  of  the  divine,  which  former 

damage  may  be  done  by  the  removal  of  the  generations  would  never  destroy  even  for 

no,  toe  principal  thing,  the  close,  remains,  the  most   atrocious   crimes    (as  we   shalJ 

Erery  Isjxseny  includes  a  trespass,  and  a  hereafter  show  in  treating  o^  Wergildum), 

dear  disdnctioii   separates   trespasses  to  should  not    be   sacrificed  for  trifling  of 

peiBonal  property  m)m  trespasses  to  real  fences." 

property.    One  kind  of  property  is  capable        The  holding  that  no  laurceny  can  be  com- 

of  removal,  the  other  is  not.  mitted  of  charters  because  they  concern  the 

It  would  have  been  better,  perhaps,  had  realty,  or  of  the  box  because  the  charters 

the  courts  endeavored  to  preserve  this  line  draw  to  thf.m  the  box,  is  an  attempt  infavo- 

m  tbe  ofience   of  larceny.    But  different  rem  vitce^  to  soften,  as  Spelman  aavises,  the 

cauiies  have  tended  to  deflect  the  line  in  rigor  of  the  law,  by  construction.  The  same 

opposite  directions.     One  is  the  construe-  may  be  said  of  the  holding  certain  animals 

uon  iR  favartm.  ritte^  which  has  introduced  of  so  base  a  nature  as  not  to  be  the  subject 

»  manyanomalies  into  the  law  of  lar-  of  larceny.    **  A  dog  was  not  the  subject 

ceny.    The  larceny  of  goods  to  the  value  of  larceny  at  common  law,  because,  as  it 

of  twelve  pence  was  punished  with  death,  was  said,  a  man  shall  not  hang  for  a  dog.'* 

The  first  mention  or  this  sum  is  found  PerWilles,J.  Q'<ern  v.  3/ar/tn,  1  L.  R.  C.  C. 

UKmg  the  laws  of  King  Athelstan :  "  And  R.  56,  59.     The  law  as  to  animals  originally 

tke  Kng  has  also  ordained,  that  no  one  wild  but  reared  in  captivity,  as  canary  bird's 
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in  cages,  is  to  be  accounted  for  in  the  same  ouj^ht  to  hare  fonnd  that  the  whole  trans- 
manner,  action  was  a  continnoas  one.*' 

With  regard  to  ,  things  which,  beins  ^  Martin  B.  said  :  *'  I  am  of  the  same  opin- 
affixed  to  the  realty,  according  to  Lora  ion.  I  think  it  is  of  the  utmost  importance 
Coke,  "  savor  "  of  it,  Hobbes,  in  his  "  Dia-  that  the  criminal  law  should  rest  upon  plain 
logue  between  a  Lawyer  and  a  Philosopher,"  and  simple  principles.  Now,  if  a  man  kills 
says  :  '*  How  unconscionable  a  thing  it  is,  a  rabbit  and  cairries  it  away  at  once,  it  clear- 
that  he  that  steals  a  shilling's  worth  of  ly  is  not  larceny.  But  it  is  said  that  if  he 
wood  that  the  wind  has  blown  down,  and  leaves  it  a  little  time  before  carrying  it 
which  lieth  rotten  on  the  ground,  should  be  away,  it  is.  And  in  support  of  this  Tiew  a 
hanged  for  it,  and  that  he  that  takes  a  tree  passage  from  Hale's  Pleas  of  the  Crown,  p. 
worth  forty  or  fifty  shillings  should  answer  510,  is  relied  on,  where  he  says :  '  If  a  man 
for  it  only  in  damages ;  "  to  which  the  law-  come  to  steal  trees,  or  the  lead  off  a  chnrch 
ver  replies :  "  'Tis  somewhat  hard,  but  it  or  house,  and  sever  it,  and  after  about  an 
has  been  so  practised  time  out  of  mind."  hour's  time  or  so  come  and  fetch  it  away, 

Sir  M.  Hale  says  (1  Pleas  of  Crown,  510) :  this  hath  been  held  felony,  because  the  act 
"  If  a  man  come  to  steal  trees,  or  the  lead  is  not  continued  but  interpolated ;  and  so  it 
off  a  church  or  house,  and  sever  it,  and  afi^  was  agreed  by  the  Court  of  Kinsf's  Bench, 
about  an  hour's  thne  or  so  come  and  fetch  it  9  Car.  II.  upK>n  an  indictment  lor  stealing 
away,  this  hath  been  held  felony,  because  the  lead  of  Westminster  Abbey.'    A  dic- 
the  act  is  not  continuated  but  interpolated,  tum  of  Gibbs,  C.  J.  in  Lee  v.  Ritdon  (7 
and  in  that  interval  the  property  loageth  in  Taunt.  188, 191 ),  tq  the  same  efiect,  is  also 
the  right  owner  as  a  chattel."    The  period  cited.    Those  statements  may  be  perfectly 
which  must  elapse  between  the  severance  correct,  and  ought  perhaps  to  be  fo]lowe<l 
and  the  carrying  away  has  been  differently  in  cases  exactly  similar  in  their  facts,  where 
stated  as  ''  a  day ; "  **  an  hour  exactly ;  there  has  been  an  actual  abandonment  of 
"  any  time ; "  "  afterwards."  But  the  ques-  possession  of  the  things  taken.    Bat  here 
tion  as  to  whether  the  taking  be  or  be  not  it  is  expressly  found  that  there  was  no  aban- 
larceny,  does  not  depend  upon  the  lapse  of  donment.    And  where  the  act  is  merely  in- 
time.    If  the  property  be  detached  by  the  terpolated  I  think  it  more  reasonable  to  hold 
owner  or  by  a  person  other  than  the  wrong-  that  there  is  no  larceny." 
doer,  it  becomes  fo  instanti  the  subject  of        Bramwell,  B.    "  I  am  of  the  same  opin- 
larceny.     If  the  subsequent  carrying  awapr  ion,  and  I  think  our  decision  is  consistent 
by  the  wrong-doer  be  in  pursuance  of  his  with  the  passage  cited  from  Hale,  and  the 
original  trespass  involved  in  the  severance,  dictum  of  Gibbs,  C.  J.,  referred  to,  which 
no  matter  wnat  length  of  time  may  elapse  appear  to  me  quite  correct.   If  a  man  were 
between  the  two,  then  it  would  seem  upon  unlawfully  to  dig  his  neighbor's  potatoes, 
principle  not  to  be  a  larceny.  To  hold  other-  and  ft*om  being  disturbed  in  his  work,  or 
wise  is  to  attempt  to  avoid  one  **  subtle  and  any  other  cause,  were  to  abandon  them  at 
unsatisfactory  distinction  "  by  the  engraft-  the  place  where  he  had  dug  them,  and  werp 
ing  upon  it  another  as  subtle  and  unsatis-  afterwards,  with  a  fresh  intention,  to  come 
factory.    In  The  Queen  v.  Toumley  (1  L.  R.  back  and  take  them  away,  I  think  the  case 
C.  C.  R.  315 :  1870),  it  appeared  that  poach-  would  be  the  same  as  if,  during  this  inter- 
ers,  of  whom  the  prisoner  was  one,  wrong-  val  of  time,  the  potatoes  had  oeen  locker) 
fully  killed  a  number  of  rabbits  upon  land  in  a  cupboard  by  the  true  owner.     Where- 
belonging  to  the  Crown.    They  placed  the  ever,  in  such  cases,  the  goods  may  be  said 
rabbits  in  a  ditch  upon  the  same  land,  some  to  have  been  in  the  possession  of  the  true 
of  the  rabbits  in  bags,  and  some  strapped  owner  in  the  interval  between  the  sever- 
together.     They  had  no  intention  to  aban-  ance  and  the  removal,  I  think  the  removal 
don  the  wrongful  possession  of  the  rabbits  is  larceny.   But  is  that  so  in  this  case  ?    If 
which  they  had  acquired  by  taking  them,  the  poachers  had  taken  these  rabbits  to 
but  placed  them  in  the  ditch  as  a  place  of  their  own  house,  or  to  a  public-house,  can 
deposit  till  they  could  conveniently  remove  it  be  supposed  that  the  subsequent  removal 
them.    About  three  hours  afterwards  the  of  them  from  there  would  have  been  lar- 
prisoner  came  back,  and  began  to  remove  cen^  ?    And  if  the  case  be  varied  by  sup- 
the  rabbits.     Held,  that  the  removal  was  posing  them  to  have  placed  them  upon  land 
not  larceny.  "  But,"  said  Bovill,  C.  J., "  be-  adjoining  that  on  wnich  they  were  killed, 
fore  there  can  be  a  conviction  for  larceny  can  that  make  any  diflerence  t    And  if  so, 
for  taking  anything  not  capable  in  its  orig-  how  can  it  be  otherwise,  because  the  place  of 
inal  state  of  being  the  subject  of  larceny,  as  deposit  chosen  is  upon  the  land  of  tne  same 
for  instance,  things  fixed  to  the  soil,  it  is  owner,  on  whose  grounds  the  rabbits  wei«> 
necessarythat  the  act  of  taking  away  should  killed.    The  case  seems  to  me  not  to  fall 
be  one  continuous  act  with  the  act  of  sever-  within  the  rule  laid  down  by  Hale,  for,  to 
ance  or  other  act  by  which  the  thing  be-  use  his  words,  the  act  here  was  continued." 
comes  a  chattel,  ana  so  is  brought  within        Byles,  J.    "I  am  of  the  same  opinion, 
the  law  of  larceny.    This  doctrine  has  been  though  I  have  entertained  some  don^ta.  It 
applied  to  stripping  lead  from  the  roof  of  a  is  here  proved  as  a  fact,  that  the  possesaion 
church,  and  in  other  cases  of  things  affixed  of  the  poachers  was  never  abandoned  ;  and 
to  the  soil.    And  the  present  case  must  be  in  fact,  the  rabbits  from  the  time  tHev  ^vrexe 
governed  by  the  same  principle.    Under  all  taken  remained,  in  part  at  least,   m  the 
tne  circumstances  of  the  case,  I  think  a  jury  bags  of  the  poachers.    I  think,  tl^erefore. 
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the  whole  transaction  most  be  regarded  as  same  if  he  had  been  the  servant  of  a  dealer, 

one  continuous  transaction/'  with  knowledge  of  the  circumstances  under 

Blackburn,  J.     'I  am  of  the  same  opin-  which  the  rabbits  had  been  killed.    But 

ion.      To  constitute   larceny  at  common  then  there  is  the  fact  that  the  rabbits  after 

Uw,  it  was  necessary  that  the  thief  should  being  killed  were  left  hidden  in  a  ditch 

both  take  and  carry  away.    And  it  was  upon  the  land  for  nearly  three  hours.    I 

early  settled  that  in  the  case  of  a  thing  like  would  myself  have  thought  that  that  made 

a  tree,  for  instance,  when  the  very  act  no  difference  in  the  case  ;  but  a  passage  has 

which  converted  it  into  a  chattel  was  accom-  been  cited  Arom  Lord  Hale  in  which  he 

panied  by  the  taking  of  it  away,  there  was  says,  that  if  you  strip  lead  from  a  church, 

no  larcenj.     Almost  all  the  cases  falling  '  and  after  about  an  hour  or  so  come  and 

within  this  rule  have  since  been  made  lar-  fetch  it  away/  this  is  larceny ;  and  he 

ceny  by  statute ;  but  the  common  law  rule  speaks  of  this  as  decided  law,  citing  Dalton 

remains  the  same.    Even  in  the  case  of  as  his  authority.  AdictumofGibbs,CJ  |to 

B/aifes  ▼.  Hiygs  (11  H.  L.  C.  621 ;  34  L.  J  the  same  effect,  has  also  been  referred  to.  If 

(C.  P.)  286),  in  which  it  was  held  that  game  we  are  to  understand  these  passages  in  the 

when  killed  becomes  the  property  of  the  sense  put  upon  them  by  my  brother  Bram- 

owner  of  the  land  upon  which  it  was  raised  well,  as  applying  only  to  a  case  in  which 

and  killed,  it  was  expressly  pointed  out  the  wrong-aoer  has  abandoned  and  lost  all 

that  it  by  no  means  followed  that  an  indict-  property  and  possession  in  the  things  in 

ment  for  larceny  would  lie.    The  doctrine  question,  I  have  no  quarrel  with  them,  and 

is  a  very  early  one.    See  Book  of  Assizes,  tney  do  not  apply  to  the  present  case.   But 

12th  year,  par.  32,  where  it  was  applied  to  if  those  passages  mean  that  the  mere  ces- 

the  case  of  trees.    The  result  is,  that  viliile  sation  of  physical  possession  is  sufficient  to 

taking  awav  dead  game  is  larceny,  it  is  make  the  subsequent  act  of  removal  lar- 

otherwise  wfiere  the  killing  and  tiddng  away  ceny,  then  they  do  apply  to  the  present 

are  one  continuous  act.     Now,  to  apply  case.    And  in  that  case,  great  as  is  my 

these  principles  to  the  present  case,  I  do  respect  for  Lord  ELale,  I  cannot  follow  him. 

not  tlunk  it  makes  any  great  difference  I  cannot  see  that  it  makes  any  difference 

that  the  prisoner  was  hinuelf  one  of  the  whether  those  who  have  taken  game  hide 

poachers ;  I  think  the  result  would  be  the  it  in  one  place  or  hide  it  in  another." 


SiDNBY  Johnson  v.  The  State  of  Mississippl 

(47  Miss.  671.    Supreme  Court,  1878.) 

Larceny.  —  Carrying  into  another  County,  —  Form  of  Indictment* 

Where  chattels  are  stolen  in  one  county  and  carried  into  another,  an  indictment  in  the 
latter  should  charge  the  larceinr  to  have  been  committed  in  that  county ;  otherwise  it 
will  be  (quashed  for  the  want  of'^jurisdiction,  the  possession  by  the  thief  of  the  stolen 
coods  bemj^  a  larceny  in  every  county  into  which  he  carries  them.  In  this  respect  the 
Sfunasippi  statute  adopts  the  rule  of  the  common  law. 

Ebbob  to  the  Circuit  Court  of  Pike  County,  Smiley,  J. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Oa9sedy  ^  Stockdale^  for  plaintiff  in  error. 

J.  S,  Morris^  Attorney  General. 

Pbyton,  C.  J.  At  the  September  Term  of  1872,  of  the  Circuit 
Court  of  Pike  County,  the  grand  jury  of  said  county  returned  into 
aaid  court  a  bill  of  indictment,  charging  ^^  that  Sidney  Johnson, 
late  of  the  County  of  Amite,  on  the  2d  day  of  August,  in  the  year 
ol  our  Lord  one  thousand  eight  hundred  and  seventy-two,  with 
force  and  arms,  in  the  county  and  State  aforesaid,  did  then  and 
there  feloniously  steal,  take,  and  carry  away  one  ox  of  the  value  of 
$30,  of  the  goods  and  chattels  and  personal  property  of  James 
JohiiBon,  and  did  bring  said  property  into  said  County  of  Pike,  to 
^t :  on  the  day  and  year  last  aforesaid,  the  same,  to  wit,  the  said 
ox,  the  personal  property  of  the  said  James  Johnson,  was  then  and 
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there  found  in  the  said  County  of  Pike,  against  the  peace  and  dignity 
of  the  State  of  Mississippi." 

The  defendant,  Sidney  Johnson,  moved  the  court  to  quash  the 
indictment,  on  the  ground,  among  others,  that  the  indictment  does 
not  charge  that  the  defendant  committed  larceny  in  Pike  County. 
This  motion  was  overruled  by  the  court,  whereupon  the  case  was 
submitted  to  a  jury,  upon  the  plea  of  i^pt  guilty,  who  found  the  de- 
fendant guilty  m  manner  and  form  as  charged  in  the  indictment 
Motions  for  a  new  trial  and  in  arrest  of  judgment  were  overruled  by 
the  court,  who  sentenced  the  defendant  to  be  imprisoned  in  the 
penitentiary  of  this  State  for  the  period  of  two  years.  And  from 
this  sentence  of  the  court  the  cause  is  brought  here  by  writ  of  error 
for  revision. 

The  only  question  presented  by  this  record  for  our  determination 
is,  Does  the  indictment  charge  the  defendant  with  having  conmiitted 
the  larceny  within  the  County  of  Pike  ? 

The  grand  jury  of  Pike  County  were  limited,  in  their  inquiries 
into  the  violations  of  the  criminal  laws  of  the  State,  to  such  offences 
us  were  committed  within  that  county.     They  had  no  authority  to 
inquire  into  a  larceny  committed  in  Amite  County  ;  yet  if  the  tirid 
brought  the  stolen  property  into  Pike  County,  they  might  properly 
indict  him  for  a  larceny  committed  within  their  county.     It  must  be 
charged  to  have  been  committed  in  Pike  County  in  order  to  give 
the  Circuit  Court  of  that  county  jurisdiction  of  the  case.     For  lar- 
ceny, like  every  other  offence,  must  regularly  be  tried  in  the  same 
county  in  which  it  was  committed,  and  the  offence  is  considered  as 
committed  in  every  county  into  which  the  thief  carries  the  goods ; 
for  the  legal  possession  of  them  remains  in  the  true  owner,  and  every 
moment's  continuance  of  the  trespass  and  felony  amounts  to  a  new 
caption  and  asportation.     2  Russ.  on  Cr.  116. 

The  indictment  under  consideration  should  have  charged  that  the 
defendant,  on  the  day  and  year  specified,  with  force  and  arms,  in 
the  County  of  Pike  and  State  aforesaid,  did  then  and  there  feloni- 
ously steal,  take,  and  carry  away  one  ox  of  the  value  of  $30,  of  the 
goods  and  chattels  and  personal  property  of  James  Johnson,  contrary 
to  the  form  of  the  statute  in  such  case  made   and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Mississippi ;  or  should 
have  been  in  the  usual  form  of  an  indictment  for  a  larceny  com- 
mitted in  Pike  County.     Such  an  indictment  would  be  sustained  by 
evidence  that  the  defendant  stole  the  property  in  another  county 
and  brought  it  into  Pike ;  for,  at  the  common  law,  and  under  our 
statute  which  adopts  the  common  law  rule  in  this  respect,  if  a  party 
steals  goods  in  the  County  of  Amite,  and  carries  them   into  the 
County  of  Pike,  he  may  be  indicted  for  the  larceny  in  the  latter 
county.     And  this  is  founded  on  the  principle,  that  the  possession 
of  goods  stolen  by  the  thief  is  a  larceny  in  every  county  into  which 
he  carries  the  goods,  because  the  legal  possession  stiU  remaining 
with  the  owner,  every  moment's  continuance  of  the  trespass  and 
felony  amounts,  in  legal  contemplation,  to  a  new  caption  and  aspor-* 
tation. 

To  give  the  court  jurisdiction,  there  must  be  a  complete  offence 
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proved  in  the  county,  to  the  satisfaction  of  the  jury,  and  not  an 
offence  in  another  county. 

In  the  case  under  consideration,  the  indictment  charges  the  lar- 
ceny to  have  been  committed  in  Amite  County,  and  then  states  that 
the  defendant  brought  the  stolen  property  into  Pike  County,  but 
nowhere  charges  him  with  having  stolen  tne  property  in  the  latter 
county,  which  alone  could  give  jurisdiction  to  tne  Circuit  Court  of 
that  county.  The  mere  statement  that  the  defendant  carried  the 
stolen  property  into  Pike  County  may  furnish  the  basis  of  an  indict- 
ment for  stealing  in  that  county,  but  it  is  by  no  means  equivalent 
to  an  indictment  itself. 

Had  this  been  a  conviction  in  the  Circuit  Court  of  Amite  County, 
upon  an  indictment  in  this  form,  as  having  been  found  by  a  grand 
jury  of  that  county,  we  should  think  the  verdict  was  right ;  but 
being  a  proceeding  in  Pike  Circuit  Court  upon  an  indictment  which 
does  not  charge  the  defendant  with  a  larceny  in  Pike  County,  we 
think  the  conviction  was  wrong. 

For  these  reasons,  the  judgment  must  be  reversed  and  the  indict- 
ment quashed. 


Thb  Statb  of  Nevada,  respondent,  t;.  Akdbbw  S.  Bbowk, 

appellant. 

(8  Nevada,  208.    Supreme  Court,  1878.) 

Larceny.  —  Carrying  into  another  County.  —  Form  of  Indictment,  —  StaL 

1861,  444,  sec.  90. 

If  goods  be  stolen  in  one  conntr  and  carried  into  another^  the  party  isgniltj  of  felony  in 
the  latter  county;  since  the  legal  possession  still  remains  in  the  true  owner,  and  everj 
moment's  continuance  of  the  trespass  and  felony  amounts  to  a  new  caption  and  asporta- 
tion. But  an  indictment  found  in  the  latter  county  must  allege  that  the  offence  was 
there  committed,  or  must  state  that  the  bring^g  the  property  into  that  county  was 
felonious. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  District, 
White  Pine  County. 

The  defendant,  having  been  convicted  in  the  court  below  of  the 
crime  of  grand  larceny,  and  his  motion  for  a  new  trial  having  been 
overruled,  was  sentenced  to  imprisonment  in  the  state  prison  for  the 
term  of  three  years. 

In  its  opinion  overruling  the  motion  for  new  trial,  the  court  be- 
low referred  to  the  question  of  jurisdiction  as  follows :  ^^  The  second 
error  assigned  was  that  the  court  erred  in  denying  defendant's  mo- 
tion for  a  discharge  on  the  ground  that  the  testimony  showed  that 
the  cattle  were  stolen  in  Elko  and  found  in  Nye,  and  consequently 
the  court  had  no  jurisdiction.  The  court  in  tne  first  place  had  no 
right  to  discharge  the  prisoner.  The  most  it  could  have  done  was  ' 
to  direct  the  jury  to  acquit  him ;   and  that  direction   they  might 
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have  disregarded.  But  the  court  had  jurisdiction.  It  had  jurisdic- 
tion if  the  Ciittle  were  stolen  in  Elko  and  brought  into  White  Pine. 
The  testimony  showed  that  they  were  driven  through  White  Pine 
and  into  Nye.  They  were  none  the  less  brought  into  White  Pine 
because  they  went  out  again.  The  moment  they  were  brought  into 
this  county  the  jurisdiction  attached,  and  driving  them  out  again 
did  not  defeat  it." 

•/.  J.  Maxwell  ^  Robt.  M.  Clarke^  for  appellant. 

John  R.  Kittrell^  District  Attorney,  ^  JP,  W,  Cole^  for  respond- 
ent. 

By  the  Court,  Hawley,  J.  Appellant  was  jointly  indicted  with 
one  James  Parker  by  the  grand  jury  of  White  Pine  Coimty  for  the 
crime  of  grand  larceny.  The  indictment  alleges :  "  That  the  said 
Andrew  S.  Brown,  ....  on  or  about  the  third  day  of  Octo- 
ber, ....  (1872),  at  the  County  of  Elko,  State  of  Nevada, 
eleven  head  of  cattle,  ....  the  personal  property  of  Norman 
Wines,  ....  then  and  there  being  found,  feloniously  did 
steal,  take,  and  drive  away.  And  the  said  defendants,  Andrew  S. 
Brown  ....  being  so  in  possession  of  the  said  eleven  head 
of  cattle,  as  aforesaid,  did  on  or  about  the  seventh  day  of  October, 
.  .  .  .  (1872),  bring  each  and  every  of  said  eleven  head  of 
cattle  ....  into  the  said  County  of  White  Pine,  State  of 
Nevada, " 

Appellant  was  foimd  guilty  as  charged  in  the  indictment.  There 
are  only  two  errors  assigned  in  the  bill  of  exceptions :  First,  that 
the  court  erred  in  refusing  defendant's  motion  for  a  continuance ; 
second,  that  the  court  erred  in  refusing  to  dismiss  the  cause  for  want 
of  jurisdiction.  From  the  views  we  entertain  of  this  case  it  is  un- 
necessary to  examine  or  pass  upon  the  ruling  of  the  court  refusing  a 
continuance. 

The  position  contended  for  by  counsel  in  support  of  the  second 
assignment  of  error,  that  the  court  had  no  juriscuction  of  the  offence 
because  the  cattle  were  driven  through  White  Pine  County  into 
Nye,  is  without  merit  or  pretence  of  authority.  The  law  is  too  well 
settled  to  require  any  argument  or  citation  of  authorities  that  de- 
fendant, under  the  testimony,  could  have  been  properly  indicted  and 
tried  in  either  of  the  counties  of  Elko,  White  Pine,  or  Nye. 

Upon  the  argument  in  this  court,  counsel  for  appellant  claims  that 
the  indictment  is  fatally  defective  in  this,  that  it  does  not  allege  the 
commission  of  any  offence  within  White  Pine  County.     The  Crim- 
inal Practice  Act  provides  that  "  when  property  feloniously  taken 
in  one  county  by     ...     .     larceny  has  been  brought  into  an- 
other county,  the  jurisdiction  of  the  offence  shall  be  in  either  county.'* 
Stats.  1861,  444,  sec.  90.     At  common  law  a  defendant  charged 
with  larceny  could  be  indicted  and  tried  in  any  county  into  which  he 
took  the  property.     This  was  upon  the  principle  laid  down  in  all 
the  text-books,  ^^  that  the  possession  of  goods  stolen  by  the  thief  is 
a  larceny  in  every  county  into  which  he  carries  the  goods,  because  the 
legal  possession  still  remaining  in  the  true  owner,  every  moment^a 
continuance  of  the  trespass  and  felony  amounts  in  legal  considers* 
tion  to  a  new  caption  and  asportation."    1  Chitty's  Cr.  L.  179 ;   2 
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Russ.  Cr.  116,  117,  118 ;  1  Bishop's  Cr.  Procedure,  sees.  75,  76 ;  3 
Greenl.  Ev.  sec.  152.  The  statute  has  not  changed  this  rule.  This 
question  has  been  repeatedly  decided  under  statutory  provisions  as 
well  as  by  the  rule  of  the  common  law ;  and  the  courts  have  uniformly 
held  that  a  person  stealing  goods  in  one  county  and  carrying  them 
into  other  counties  is  considered  as  guilty  of  the  crime,  and  may  be 
indicted  and  convicted  in  either  county ;  because  every  act  of  the 
thief  in  the  removal  of  the  property  and  keeping  it  from  the  pos- 
session of  the  owner  is,  in  contemplation  of  law,  an  ofiEence.  Mas- 
kins  v.  People,  16  N.  Y.  848 ;  The  People  v.  Smith,  4  Parker  Cr. 
R.  255 ;  State  v.  Botifflas,  17  Me.  195 ;  Commonwealth  v.  Cousins, 
2  Leigh,  708 ;  State  v.  Somerville,  21  Me»  19 ;  State  v.  Underwood, 
49  Me.  185 ;  Morrissey  v.  People,  11  Mich.  329 ;  State  v.  Seay,  3 
Stewart  (Ala.),  130 ;  Aaron  et  al.  v.  State,  39  Ala.  689 ;  People  v. 
Mellen,  40  Cal.  654.  This  principle  being  so  well  established,  it 
follows  that  the  offence  should  have  been  alleged  in  the  indictment 
to  have  been  committed  in  the  county  where  the  indictment  was 
found. 

In  Haskins  v.  People,  the  goods  were  stolen  in  Cayuga  County 
and  brought  into  Onondaga  County.  The  indictment  alleged  the 
offence  to  be  in  Onondaga  County,  and  the  defendant  objected  to 
the  indictment  for  that  reason.  Denio,  C.  J.,  held  the  indictment 
to  be  sufiBicient,  and  in  deciding  the  question  said :  ^^  It  was  unneces- 
sary, and  I  think  it  would  have  been  erroneous,  to  have  set  out  in 
the  indictment  the  offence  in  Cayuga  County.  The  courts  in  On- 
ondaga County  had  no  jurisdiction  of  that  transaction,  as  a  distinct 
offence.      It  was  simply  matter  of  evidence,  to  characterize  what 

was  done  in  Onondaga,  and  to  show  the  quality  of  that  act 

In  the  case  of  an  indictment  for  a  simple  larceny,  found  in  a  county 
into  which  the  thief  has  carried  the  property  stolen  in  another 
county,  the  law  adjudges  that  the  offence  was  in  truth  committed 
there,  and  hence  there  is  no  occasion  for  a  statement  in  the  pleading  of 
what  occurred  in  the  other  county."  In  Morrissey  v.  People,  it  was 
held  that  the  indictment  "  must  state  the  crime  for  which  the  pris- 
oner is  tried,  but  it  need  not  and  should  not  state  the  evidence  by 
which  it  is  to  be  proved."  In  People  v.  Mellen,  cattle  were  stolen 
by  defendant  in  the  County  of  Sacramento,  and  were  afterwards 
driven  to  the  County  of  Yuba,  where  they  were  found  in  the  pos 
session  of  defendant.  The  indictment  alleged  the  offence  to  have 
been  committed  in  Yuba  County.  Rhodes,  C.  J.,  in  delivering  the 
opinion  of  the  court  said :  "  The  statute  does  not  prescribe  the  form 
of  the  indictment  ....  but  the  offence  is  considered  as  committed 

in  each  county  into  which  the  thief  carries  the  property It  is 

accordingly  held,  that  it  is  proper  to  charge  the  thief  with  the  com- 
mission of  the  offence  in  the  coimty  into  which  he  took  the  prop- 
erty. Some  of  the  cases  hold  that  it  is  not  improper  to  charge  him, 
also,  in  the  «same  indictment,  with  the  commission  of  the  larceny  in 
the  county  where  the  property  was  first  stolen;  but  none  of  the 
cases  brought  to  our  notice  hold  that  it  is  necessary." 

In  the  case  at  bar  the  indictment  should  have  been  drawn  locating 
the  venue  in  White  Pine  County.     For  aught  that  appears  in  the 
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indictment,  the  asportation  in  Elko  Cooniy  may  have  been  such  as 
to  render  the  defendant  liable  to  a  conviction  for  larceny  there,  and 
still  the  possession  in  White  Pine  be  lawful,  or  the  owner  of  the 
stolen  property  before  it  was  brought  within  the  limits  of  White 
Pine  County  may  have  made  a  transfer  of  his  right  to  the  prisoner, 
or  consented  that  he  should  take  it  into  White  rine.  If  proper  to 
have  set  forth  the  ofiEence  in  Elko  County  the  indictment  would  still 
be  fatally  defective  in  not  stating  that  the  act  of  defendant  in  bring- 
ing the  cattle  into  White  Pine  County  waa  felonious. 

This  indictment  fails  to  charge  that  any  offence  was  committed 
within  the  county  where  it  was  found.  The  judgment  must  be  re- 
versed ; .and  as  the  indictment  is  radically  defective,  the  court  below 
will  submit  this  case  to  another  grand  jury. 

It  is  so  ordered. 

In  the  earlj  period  of  the  English  law,  if  state.    Ab  where  turkeys  are  stolen  alire 

a  thief  succeeded  in  'getting  out  of  the  in  one  county  and  there  killed  and  carried 

county  with  the  stolen  goods,  he  escaped  dead  into  another  county.  Rex  r.  Edwards^ 

punishment.    To  remedy  this  evil  the  fie-  R.  &  R.  497  j  Com.  v.  Beaman,  8   Gray, 

tion  was  adopted  that  every  new  carrying  497.     Or  where  a  brass  furnace  has  been 

nwav  was  a  new  taking  from  the  possession  stolen  in  one  county  and  there  broken  up 

of  the  owner.     This  fiction  is  limited  to  and  the  pieces  carried  into  another  county, 

prosecutions  for  simple  larceny,  and  even  Rex  v.  HaUoway,  1  C.  &  P.  127.    If  a  joint 

m  such  cases  it  is  so  far  departed  from  larceny  be  committed  by  several  in  one 

that  it  is  held  that  a  conviction  in  the  one  county  and  the  goods  there  divided,  and 

county  is  a  bar  to  a  conviction  in  the  other,  each  carries  his  several  portion  into  ano- 

If  the  original  ~ofience  be  a  compound  of-  ther  county,  the  ofienders  are  not  guiltj  of 

fence,  consisting  of  larceny  with  other  dr-  a  joint  larceny  but  of  several  larcenies  in 

cumstances,  as  for   instance  robbery,  or  the  latter  county ;  and  if  indicted  jointly 

stealint^  from  the  person,  or  from  a  store  or  in  the  latter  county  the  prosecution  will 

a  dwelHng^house,  the  fiction  is  not  thereby  be  driven  to    an  election  against  which 

extended,  but  the  offender  can  be  indicted  prisoner  to    proceed.    Rex  v.  Barnett,  2 

and  tried  for  the  compound  offence  only  in  Buss,  on  Crimes,  329.    But  if  there  be  a 

of  the 

other 

concur  in 

Bidwer's  case,  7  Co.  49;  2  Hale,  163.    But  securing  the  ^oods  in  the  latter  county, 

if  the  indictment  for  simple  larceny  be  they  may  be  jointly  indicted  in  that  coanty. 

first  found,  it   may  deserve  consideration  Rex  v.  Country  2  Russ.  on   Crimes,   329. 

whether   the  defendant    is   to    be    twice  Unless  the  property  be  in  the  pri8oner*8  free 

Sunished  for  an  offence  which    has  been  control  in  the  county  into  which  it  is  car- 

uplicated  b^  a  fiction,  or  whether  a  con-  ried,  so  that  the  taking  and  carrying  is  his 

viction  for  simple  larceny  is  to  be  allowed  taking  and  carrying,  he  cannot  be  indicted 

as  a  bar  to  an  indictment  for  the  compound  in  that  county.    As  for  instance,  it  is  not 

offence.  sufiScient  that  he  have  the  mere  possession 

The  lapse  of  a  considerable  period  of  time  of  the  j?oods  he  being  the  while  m  the  cns- 

between  the  first  taking  and  the  subsequent  tody*of  an  oflScer  who  has  arrested  him. 

carrying  into  another  county  will  not  pre-  Rex  v.  ShntRons,  R.  &  M.  C.  C.  R.  408. 

vent  the  case  from  being  considered  as  lar-  This  fiction  was  never  held  to  extend  in 

ceuy  in  the  county  into  which  the  property  England  to  cases  where  the  original  taking 

is  carried.  Rex  v.  Parkin,  R.  &  M.  C.  C.  45.  was  without  the  jurisdiction  of  the  Court 

Neither  does  it  make  any  difference  that  of  King's  Bench,  as  if  the  goods  were 

the  property  stolen  is  property  not  the  sub-  stolen  at  sea;  3  Inst.  113;  1  Hawk.  P.  C. 

ject  of  larceny  at  common  law,  but  made  c.  33,  §  52 ;  or  in  Scotland  or  Ireland.    Rex 

the  subject  of  larceny  by  statute  ;  as  for  v.   Anderson,  2  East  P.  C.    c.  16,  §  156. 

example,  bank  bills.   Com.  v.  Rand,  7  Met.  But  in  the  case  of  larceny  committed  at  sea* 

(Mass.)  475.    But  if  the  thing  stolen  be  or  in  Scotland  or  Ireland,  statutes  have 

altered  in  character  in  the  first  county,  be-  been  passed  to  remedy  the  diflSculty.    24  & 

fore  it  is  carried  into  the  second  countv,  so  25  Yict.  c.  96,  §§  114,  115.    If  a  larceny  be 

as  to  be  no  longer  properly  describable  in  committed  in  France,  or  in  the  island  of 

an  indictment  when  taken  into  the  latter  Guernsey,  or  otherwhere  out  of  the  United 

county^  bpr  the  name  it  bore  at  the  time  of  Kingdom,  and  the  goods  are  afterwards 

the  original  taking,  an  indictment  in  the  brought  into  England,  the  thief  cannot  "be 

latter  county  must  describe  it  according  to  there  convicted.    Neither  can  he  be  there 

its  altered  and  not  according  to  its  original  convicted  of  receiving  stolen  goods,  becai 
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.hat  crime  consists  in  the  guilty  receipt  of  479) ;  and  Louisiana  (StaU  v.  RenneUf  14 

Mods  stolen  acoordinff  to  the  law  of  JSng-  La.  An.  278),  the  contrary   doctrine  has 

Emd,  and  that  law  Joes  not  recognize  a  been  held.    See  also  the  disseutiue  opin* 

stealing  in  a  foreign  country  ais  a  crime  ion  of  Thomas,  J.,  in  Com,  y.  Holder^  9 

which  it  will  punish.    Reg.  v.  Debnuel,  11  Gray  (Mass.),  7  ;  and  of  Dayis,  J.,  and  of 

Cox  C.  C.  207.  Rice,  J.,  in  State  y.   Underwood,  49  Me. 

In  Maine  IStaie  y.  Underwood,  49  Me.  181,  187.     The  courts  of  Lidiana  having 

181);  Massachusetts   (Com.  y.    Holder,  9  no  common  law  criminal  jurisdiction,  the 

Gray  7) ;  Kentucky  {Jerrili  y.  Com,  1  Du-  bringing  of  stolen  goods  into  that  State  is 

yall,'  153);  Ohio  (UamiUon  y.  StaU,  11  Ohio  not  an  offence.    Beat  y.  Statp,  15  Ind.  378. 

435) ;  Connecticut  (State  y.  Ellis,  3  Conn.  In  some  States  the  bringing  into  the  State 

185);  Vermont  (State  y.  Bartlett,  11  Vt.  of  goods  stolen  elsewhere  has  been  made 

650) ;  Biississippi  (  Watson  v.  State,  36  Miss,  an  offence  by  statute,  as  for  instance  in 

593) ;  Iowa  (14  Iowa  479) ;  and  Oregon  New  York,  Alabama,  Missouri,  &c. 

{State  y.  Johnson,  2  Oregon,  115) ;  it  nas  In  Massachusetts  it  has  been  held  that 

been  held  that  when  g(K>ds  stolen  in  one  the  brinfiing  into  that  State  of  goods  stolen 

State  of  the  Union  are  carried  into  another  in  one  of  the  British  Froyinces  is  not  lar- 

State,  the  offender  by  the  common  law  of  ceny  in  that  State  ( Commonwealth  y.  Up- 

the  State  can  be  tried  for  larceny  in  the  richard,  3  Gray,  434),  althoup^h  it  has  been 

latter  State.    This  rule  was  first  adopted  seen  above  that  the  brinfidng  mto  that  State 

before  the  Bevolution,  at  the  time  when  the  of  goods  stolen  in  another  of  the  United 

St^es  were  colonies  of  Great  Britain,  and  States  is  holden  to  be  larceny  there.    In 

all  subject  to  the  same  law.    It  cannot  now  Maine  (Stater,  Underwowl,  19  Maine,  181), 

be  maintained  upon  principle.  it  has  been  held  that  no  such  distinction 

In  other  States,  as  for  instance  in  North  can  be  drawn,  and  that  the  bringing  into 

Carolina  (StaU  y.  Brown,  1  Haywood,  100) ;  that  State  of  stolen  goods,  no  matter  where 

New  Jersey  (StaU  v.  Le  Blandie,  2  Vroom,  stolen,  constitutes  the   crime  of   larceny. 

82) ;    Penni^lyania  (Simmons  v.  Com,   5  The  law  in  Vermont  is  the  same.     StaU 

Bin.  617) ;  New  York  (Pwle  r,  Gardner,  2  y.  Bartlett,  11  Vt.  650. 
Jdms.  477;  People  y.  Schenc^,  2  Johns. 


Hbnby  Johnson  v.  The  State. 

(86  Texas,  875.    Supreme  Coitrt,  1871-2.) 

Larceny,  —  Intent, 

In  order  to  constitute  the  crime  of  larceny,  the  taking  of  the  property  mubi  be  with  the 

folonioua  intent  of  permanently  deprivm^  the  owner  of  his  property. 
The  evidence  in  this  case  held  to  be  insufficient  to  establish  a  felonious  intent. 

Appeal  from  Hays.  Tried  below  before  the  Hon.  J.  P.  Rich- 
ardson. 

The  opinion  of  the  court  sufiKciently  states  the  facts  of  the  case. 

James  S.  Burts^  for  appellant. 

William  Alexander^  Attorney  General,  for  the  State. 

Walkbb,  J.  The  appellant  has  been  twice  tried  'Upon  an  indict- 
ment charging  him  with  feloniously  stealing  a  roan  gelding,  the 
property  of  some  unknown  person.  He  has  been  twice  convicted, 
and  eacn  time  sentenced  to  five  years  in  the  penitentiary. 

The  evidence  establishes  the  fact  that  the  horse  alleged  to  have 
been  stolen  had  been  running  upon  the  range  in  Hays  County  for  a 
number  of  years,  during  which  time  people  were  in  the  habit  of 
catching  him  and  riding  him  for  temporary  purposes. 

About  the  latter  part  of  February,  1872,  the  defendant,  in  com- 
pany with  three  othera,  were  hunting  beeves  near  a  place  called 
ritt's  Pond,  in  Hays  County,  where  the  horse  was  seen  grazing, 
when  Johnson  remarked  that  he  would  catch  the  horse  and  ride  him 
awhile,  that  he  had  as  much  right  to  ride  him  as  other  people ; 


\ 
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whereupon,  Jim  Carson,  one  of  the  party,  roped  the  horse  for  the 
defendant,  and  be  mounted  and  rode  him  off. 

Johnson  was  then  in  the  employ  of  Henry  Bittick ;  Bittick  was  a 
butcher  living  in  San  Marcos,  and  the  beeves  which  iiiey  were  hunt- 
ing were  for  his  use. 

Some  jocular  remarks  were  made  between  Bittick  and  Johnson  at 
the  time  the  horse  was  taken  up,  Bittick  telling  Johnson  that  he  had 
better  take  care  or  he  might  get  himself  into  the  penitentiary ;  and 
Johnson  replying,  that  it  was  a  great  ways  to  the  penitentiary,  and 
that  it  would  take  smarter  men  than  were  in  Hays  County  to  send 
him  to  the  penitentiary  for  taking  up  and  riding  the  old  stray  pony. 

But  it  appears  from  the  evidence  that  Johnson  rode  the  pony  to 
San  Marcos,  and  there  turned  him  into  a  lot ;  afterwards  he  told 
Bittick  that  he  had  traded  the  horse  to  Clay  Eraest ;  Bittick  again 
admonished  him  that  he  might  get  into  trouble,  to  which  he  replied, 
we  have  traded  in  such  a  way  that  we  can  imtrade  again. 

It  seems  further  from  the  evidence  that  Ernest  had  the  roan  horse 
in  his  possession  for  some  time,  and  that  the  defendant  subsequently 
traded  off  the  horse  which  he  got  from  Ernest  to  a  third  party, 
giving  six  dollars  boot  money,  and  afterwards  sold  the  horse  he  got 
on  the  second  trade  for  thirty  dollars,  to  the  same  man,  Clay  Ernest. 

In  a  recent  English  case,  Mr.  Baron  Park  defined  the  term  "  felo- 
nious "  to  be  an  act  where  there  is  no  color  of  right  or  excuse  for  it. 
Regina  v.  Solloway^  2  Carr.  &  K.  942.  In  larceny,  the  taking 
must  be  with  a  felonious  intent  to  deprive  the  owner,  not  temporarily, 
but  permanently  of  his  property. 

At  the  time  of  the  trial  the  old  pony  was  back  on  the  range,  run- 
ning at  large.  In  order  to  determine  whether  the  defendant  is  guilty 
of  larceny  or  not,  we  must  look  to  the  quo  animo  of  the  taking.  He 
could  not  have  intended  to  deprive  the  owner  of  his  property.  No 
owner  of  the  horse  was  known  to  be  in  existence.  The  horse  had 
run  for  years  at  large  upon  the  range  without  an  owner,  and  differ- 
ent persons  had  used  him  at  pleasure.  To  make  the  case  one  of 
larceny,  it  must  be  shown  that,  at  the  time  of  taking,  Johnson  had 
formed  the  felonious  intention.  This  the  evidence  does  not  show ; 
if  the  taking  the  horse  had  been  felonious,  Carson,  who  roped  the 
animal  for  the  defendant,  and  Bittick  and  Baker,  who  were  also 
present,  were  all  participes  criminis^  but  the  evidence  leads  to  no 
such  legal  conclusion. 

The  verdict  of  the  jury  is  unsupported  by  and  contrary  to  law. 

The  judgment  of  the  district  court  is  therefore  reversed  and  the 
cause  dismissed.  Beversed  and  dismissed. 
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Mblvillb  Mbewin  v.  The  People. 

(26  Mich.  298.     Supreme  Court,  1878.) 

Larceny,  —  Jnformalion.  —  Description  of  Property.  —  Statement  of  Value, 

^Gomp,  L,  1857,  §  6055.  —  .Pbrmo/  Defects. 

An  information  fbr  larceny  which  describes  the  property  cimplj  as  "  one  hundred  and 
thirt j-fire  dollars/' ''  or  the  property,  goods,  and  chattels  of  John  C.  Connell/'  and 
without  any  allegation  of  its  yame,  or  of  any  excuse  for  the  want  of  greater  particu- 
larity, is  fatally  defective. 

So  far  as  regards  the  substantial  nature  and  description  of  the  offence,  and  the  mode  of 
setting  out  the  criminal  charge,  the  sufficiency  of  an  information  for  larceny  is  to  be 
tested  by  the  same  rules  which  are  applicable  to  an  indictment ;  and  where  the  pleader 
does  not  bring  the  case  within  the  provision  of  any  statute  dispensing  with  any  degree 
of  particularity  or  nrecision  in  this  respect  required  at  common  law,  its  sufficiency  will 
be  determined  br  the  common  law  rules  as  to  indictments  for  the  same  offence. 

It  is  not  certain  whether  this  information  was  intended  to  charge  the  larceny  of  money, 
or  anything  circulating,  or  used  as  currency,  or  of  some  other  kind  of  personal  prop- 
erty ;  and  the  pleader  having  failed  to  state  it  to  be  "  money."  he  has  not  brought 
the  information  within  the  statute  allowing  a  general  allegation  in  cases  of  the  larceny 
of  money. 

Ry  the  well  settled  principles  of  common  law  pleading,  the  defendant  in  this  case  was 
endtled,  in  fairness,  to  either  a  statement  of^  the  kind,  denomination,  and  number  of 
the  pieces,  notes,  or  bills  claimed  to  have  been  stolen,  or  to  an  allegation  of  some  ex- 
cuse for  the  omission. 

This  defect  in  the  information  is  a  substantial  one,  and  not  such  a  formal  one  as,  under 
our  statute,  must  be  taken  advantage  of  by  demurrer,  or  motion  to  quash. 

The  statement  of  the  value  of  the  goods  alleged  to  have  been  stolen,  under  statutes  like 
ours,  making  a  distinction  in  punishment  and  grade  of  the  crime  dependent  upon  the 
amount  in  value,  is  "  of  the  essence  of  the  offence,"  and  therefore  not  excused  by  our 
statute,  dispensing  with  it  when  not  of  the  essence  of  the  offence ;  and  generally,  it  is 
unsafe  to  omit  it,  unless  some  statute  clearly  dispenses  with  it,  except,  perhaps,  in 
case  of  the  larceny^  o^  money,  which  is  specifically  described  as  being  of  some  of  the 
particular  kinds  of  which  the  value  is  expressly  prescribed  by  Act  of|  Congress. 

Ebbob  to  the  Recorder's  Court  of  Detroit. 
S.  Lamed  ^  F,  A^  Baker^  for  plaintifiE  in  error. 
Dmght  May^  Attorney  General,  for  the  People. 
Chbistianct,  C.  J.     The  information  in  this  case  charges  that 
defendant,  "  on  the  twenty-eighth  day  of  June,  1872,  at  the  city  of 
Detroit,  did  feloniously  steal,  take,  and  carry  away,  of  the  property, 
goods,  and  chattels  of  John  C.  Connell,  from  the  possession  of  said 
John  C.  Connell,  then  and  there  being  found,  one  hundred  and  thirty- 
five  dollars,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
State  of  Michigan." 

The  only  question  is,  whether  the  information  properly  charges 
the  offence  of  larceny,  without  a  more  specific  description  of  the 
property  stolen,  or  any  allegations  of  its  value. 

So  far  as  regards  the  substantial  nature  and  description  of  the 
offence,  and  the  mode  of  setting  out  the  criminal  charge,  the  suffi- 
ciency of  the  information  must  be  tested  by  the  same  rules  appli- 
cable to  an  indictment.  Sess.  L.  1859,  p.  392,  §§  3,  4  ;  Rev.  Charter 
of  the  City  of  Detroit,  c.  6,  §  7.  And  since  the  prosecution,  in 
drawing  the  information,  bis  not  brought  the  case  within  the  pro- 
vision of  any  statute  dispensing  with  any  degree  of  particularity  or 
precision  in  this  respect  required  at  common  law,  —  as  will  be  fully 
shoi^n  hereafter,  —  the  sufficiency  of  this  information  must  be  tested 
by  the  rules  applicable  to  an  indictment  for  larceny  at  common  law. 
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Among  the  objects  to  be  accomplished  by  the  mode  of  setting 
forth  the  criminal  charge,  with  its  essential  and  descriptive  circum- 
stances, and  especially  the  description  of  property  stolen,  the  fol- 
lowing have  always  been  recognized  as  fundamental :  First,  to  iden- 
tify the  particular  transaction  charged  as  criminal,  so  that  the  de- 
fendant shall  not  be  liable  to  be  put  upon  his  trial  for  an  o£fence 
different  from  that  for  which  the  grand  jury  have  found  the  bill,  or 
(when  undei*  our  law  the  information  is  substituted)  different  from 
that  to  which  the  person  verifying  the  information  intended  to  swear  ; 
second,  that  the  defendant's  conviction  or  acquittal  may  enure  to  his 
subsequent  protection,  should  he  be  again  prosecuted  for  the  same 
offence  (and  though  the  identity  may  be  shown  by  evidence  aliunde 
where  it  does  not  clearly  appear  from  the  record,  yet  it  would  be  more 
difBcult  for  the  defendant  to  show  such  identity  where  no  specific  de- 
scription is  given  in  the  indictment)  ;  third,  to  inform  the  defendant  " 
of  the  particular  transaction  constituting  the  offence  for  which  he  is  to 
be  tried,  that  he  may  be  able  to  prepare  for  his  defence  ;  and  fourth, 
to  enable  the  court,  looking  at  the  record  after  the  conviction,  to  de- 
cide whether  the  facts,  as  charged,  are  sufficient  to  support  the  con- 
viction and  warrant  the  judgment ;  and  also,  in  some  instances  (as 
in  larceny,  where  the  statute  provides  different  degrees  of  punish- 
ment for  larcenies  above  or  belpw  a  certain  amount  or  value,  like  our 
own  Compiled  Laws,  1857,  §  6762),  to  guide  the- court  in  the  inflic- 
tion of  the  proper  measure  of  punishment.  See  Starkie's  Cr.  PI. 
(2d  ed.)  68  ;  1  Bish.  Cr.  Pro.  §§  267,  268. 

The  ultimate  design  of  all  these  objects  is  fainibss  to  the  prisoner ; 
and  consequently  any  indictment  which  has  failed  to  set  forth  the 
offence  witii  such  certainty  as  to  accomplish  any  of  these  purposes, 
as  far  as  the  nature  and  circumstances  of  the  case  would  permit,  has 
generally  been  held  bad,  upon  general  demurrer,  or  motion  in  arrest 
of  judgment,  or  on  writ  of  error.     It  is,  however,  true,  that  in  some 
cases,  and  to  some  extent,  the  omission  to  state  facts  not  essential 
constituents  of  the  offence  in  the  abstract,  but  which  are  required  to 
be  stated,  if  known,  may  be  excused  by  an  all^ation,  on  the  face  of 
the  indictment,  showing  why  they  could  not  be  stated.     Thus,  first, 
the  grand  jury  may  not  have  been  able  to  ascertain  the  names  of 
third  persons  whose  names  ought  regularly  to  be  stated ;  or,  second, 
the  means  used  to  take  life,  in  a  case  of  murder ;  or,  third,  if  in 
f orger j%  the  forged  instrument  be  lost,  or  in  the  hands  of,  or  have  beexi 
destroyed  or  concealed  by,  the  defendant ;  in  the  first  case,  the  names, 
in  the  second,  the  means  used  to  produce  death,  and  in  the  third,  the 
exact  words  of  the  forged  instrument,  may  be  stated  to  be  "  to  tlie 
jurors  aforesaid  unknown  "  (though  in  the  case  of  the  forged  instru- 
ment, its  loss  or  destruction,  or  its  possession  or  concealment  by  the 
prisoner,  must  be  stated,  and  its  substance  given).     And  upon  the 
same  principle,  the  omission  of  a  specific  statement  of  many  other 
facts,  not  absolutely  essential  to  the  existence  of  the  offence,  niH.y 
doubtless  be  excus^  in  the  same  way.     And  that  the  particidar  d^^ 
scription  of  the  pieces  of  money  stolen,  or  the  amount  of  each  kind, 
may  be  excused  on  the  same  ground,  and  in  the  same  manner, 
expressly  held  in  Commonwealth  v.  Savjtelle^  11  Cush.  142. 
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And  this  allegation,  that  the  name,  or  other  particular  fact,  is 
"  unknown  to  the  grand  jury,"  is  not  merely  formal ;  on  the  con- 
trary, if  it  be  shown  that  it  was,  in  fact,  known  to  them,  then  —  the 
excuse  failing  —  it  has  been  repeatedly  held  that  the  indictment  was 
bad,  or  that  the  defendant  should  be  acquitted,  or  the  judgment 
arrested  or  reversed.  Rex  v.  Walker^  8  Camp.  264 ;  1  Chitty's  Cr. 
Law,  213 ;  Rex  v.  Robinson,  Holt  N.  P.  595,  596 ;  Blodget  v.  The 
Statej  3  Ind.  403 ;  and  see  Commonwealth  v.  Hill,  11  Cush.  137 ; 
Hat/H  V.  The  State,  13  Mo.  246  ;  Reed  v.  The  State,  16  Ark.  499; 
and  1  Bish.  Cr.  Pro.  §§  300  to  302,  where  the  cases  are  cited  and 
the  result  given. 

Now,  within  the  rules  of  certainty  required  by  the  common  law, 
for  the  purposes  already  explained,  it  has  been  long  and  well  settled, 
that  merely  charging  the  defendant  with  having  stolen  "  the  goods 
and  chattels  "  of  another  is  not  sufficient  (2  E.  P.  C.  777,  778) ; 
and  it  seems  to  be  equally  well  settled  that  an  indictment  for  steal- 
ing money  is  not  sufficient,  if  it  state  only  the  aggregate  amoimt, 
without  any  specification  of  the  number,  kind,  or  denomination  of  the 
pieces ;  but  that  the  number  of  the  pieces  and  their  denomination, 
and  whether  of  silver,  gold,  or  copper,  should  be  stated,  and  regu- 
larly the  value  of  each  kind,  if  known.  This  will  sufficiently  appear 
by  the  cases  cited  by  the  counsel  for  plaintiff  in  error  ;  ^  and  see  the 
aathorities  collected  in  2  Arch.  Cr.  PI.  (by  Waterman)  355,  21 ;  2 
Bish.  Cr.  Pro.  §§  663  to  668. 

The  present  information  fails  utterly  to  comply  with  this  rule, 
or  to  state  any  excuse  for  non-compliance.     The  charge  is  only  of 
the  stealing,  &c.,  ^^  of  the  personal  property,  goods,  and  chattels  of 
John  C.  Connell,"   .    .    .    .   "  one  himdred  and  thirty-five  dollars." 
It  is  easy  to  see  that,  under  this  general  charge,  defendant  might 
have  been  put  upon  his  trial  for  a  transaction  wholly  distinct  from 
that  intended  to  be  sworn  to  by  the  person  verifying  the  infoimation. 
And  unless  we  are  to   presume   in  advance  that  the  defendant  is 
guilty,  and  must,  thereiore,  know   the  transaction  intended  to  be 
proved  against  him  (which  would  be  reversing  the  legal  presump- 
tion), what  information  does  i,t  give  the  defendant  of  the  nature  of 
the  evidence  intended  to  be  introduced  ?     And  what  information  for 
his  future  protection  would  the  record  of  his  acquittal  or  conviction 
afford  him  ?     It  is  true  that  when  the  particular  pieces  have  been 
properly  described  and  their  number  given,  the  prosecution  are  not 
bound  to  prove  the  whole  number  of  pieces,  or  all  the  kinds  men- 
tioned ;  but  no  conviction  can  be  had  except  upon  those  which  are 
both  properly  described  in  the  information  or  indictment,  and  proved 
on  the  trial ;  unless  the  omission  of  such  description  has  been  prop- 
erly excused.     But  it  is  not  even  quite  certain  whether  this  infor- 
mation was  intended  to  charge  the  larceny  of  money,  or  anything 
circulating,  or  used  as  currency  at  all ;  or  whether  the  intent  was 
to  charge  the  stealing  of  some  other  kind  of  personal  property ;  or,  if 

1  HAodits  y.  Com.  2  Dxkv.  159;  HamhUtty.    6  Ala.  845;  Com,  y.  Smith,  1  Mam.  245; 
State,   18  N.  H.  384 ;  State   y.  Hinckley,  4     Wilson  y.   State,   1  Port.   118;   CoUins  y. 
u  345;  Ix>rd  v.  State,  20  N.  H.  404;     People,  39  Dl.  223;  Broms  y.  Com.  2  Duy. 


/>a»  V.  P«i]^,  2  Parker,  37  ;  State  y.  Long-    351 ;  Sialt  y.  Goodrich,  46  N.  H.  186 ;  Shep- 
^-ifoms,    11  Humph.  89;   State  y.  Murpfuf,    pardy.  State,  42  Ala.  531. 
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of  money,  or  something  circulating  as  such,  whether  it  was  in  coin 
of  any  kind,  or  treasury  notes,  or  perhaps  bank  bills.  Money,  it  is 
true,  if  otherwise  suflSciently  described  as  such,  may  also  be  alleged 
to  be  the  ''  goods  and  chattels "  of  the  owner,  though  it  is  much 
more  properly  described  as  his  "  money."  Reg.  v.  Madley^  1  Den. 
C.  C.  450,  451 ;  2  Car.  &  K.  974 ;  8  Cox  C.  C.  460.  But,  not 
being  expressly  described  as  "  money,"  and  there  being  nothing  to 
show  that  money  was  intended,  except  the  loose  inference  from  the 
words  "  one  hundred  and  thirty-five  dollars,"  in  this  dubious  con- 
nection with  "  personal  property,  goods,  and  chattels,"  it  is  not 
quite  certain,  from  the  face  of  the  information,  that  the  pleader  did 
not  intend  to  charge  a  larceny  of  the  "  goods  and  chattels "  of  the 
owner  to  the  amount  or  value  of  one  hundred  and  thirty-five  dollars. 

And  the  inference  that  this  may  have  been  actually  the  pleader's 
intention  finds  some  support  from  the  fact  that,  if  he  had  intended 
to  charge  the  larceny  of  money,  or  anything  circulating  as  such,  he 
would  naturally  have  used  that  term,  not  only  to  bring  the  case 
clearly  within  the  section  (§  5762,  Comp.  L.  of  1857),  which,  if  it 
does  not  create  the  oflfence  of  larceny,  establishes  two  kinds  or  de- 
grees of  it,  differently  punishable  as  it  exceeds  or  falls  short  of 
twenty-five  dollars  in  value,  and  expressly  enumerates  money  as 
distinct  from  other  property,  but  also  for  the  purpose  of  availing 
himself  of  the  greater  generality  of  description  which  might  be  al- 
lowed by  section  6061  of  the  same  statute.  But,  not  having  stated 
it  to  be  *'  money,"  he  has  not  brought  the  information  witibin  this 
provision. 

But  if  the  information  intended  to  charge  the  larceny  of  money, 
does  it  mean  so  many  single  one  dollar  pieces,  of  gold  or  silver,  and 
which  of  them?  or  so  many  United  States  treasury  notes  (which 
are  made  a  legal  tender),  of  one  dollar  each  ?  or  does  it  mean  so 
many  dollars  in  the  aggregate,  of  either  one  kind  without  reference 
to  the  number  or  value  of  the  pieces  ?  or  so  many  dollars  in  the  ag- 
gregate, though  composed  partly  of  one  kind  and  partly  of  another, 
and  without  reference  to  the  respective  amounts,  or  number  of 
pieces  or  notes,  of  either  kind?  These  are  questions  which  the 
information  does  not  enable  us  to  answer, 

I  have  found  no  case,  and  no  principle  of  common  law  pleading, 
upon  which  such  an  indictment  or  information  can  be  sustained 
without  showing,  upon  the  face  of  the  instrument,  some  excuse  for 
the  want  of  greater  particularity.  By  the  well  settled  principles  of 
common  law  pleading,  the  defendant  was  entitled,  in  fairness,  to 
either  a  statement  of  the  kind,  denomination,  and  number  of  the 
pieces,  notes,  or  bills  claimed  to  have  been  stolen,  or  to  an  allegation 
of  some  excuse  for  the  omission.  If  the  prosecutor  chose  to  present 
his  information  upon  common  law  principles  of  pleading,  when  he 
might  have  availed  himself  of  a  more  loose  or  liberal  rule  established 
by  statute,  we  must  apply  to  the  case  the  common  law  rules  ;  and 
by  these  rules  this  information  is  clearly  bad. 

But  the  Attorney  General  insists  that  this  objection,  being  apparent 
on  the  face  of  the  information,  should  have  been  taken  by  demurrer, 
or  motion  to  quash,  under  section  6055,  Compiled  Laws  of  1867. 


TURNER  V.  STATE.  858 

Bat  that  section  applies  only  to  formal  defects,  while  this,  as  we 
have  endeavored  to  sJiow,  is  not  merely  a  formal,  but  a  substantial 
objection,  —  a  defect  which  affects  the  substantial  rights  of  the  de- 
fendant. 

As  this  disposes  of  the  case,  it  is  not  necessary  to  refer  to  the 
want  of  any  allegation  of  value.     But  it  may  be  proper  to  say  here, 
that  in  our  opinion  §  6054,  Compiled  Laws  of  1857,  cited  by  the 
Attorney  General,  does  not  dispense  with  the  allegation  of  value, 
while  our  statute  continues  to  make  a  distinction  in  punishment 
between  cases  where  the  property  stolen  is  less  or  greater  in  value 
than  twenty-five  dollars.     While  that  distinction  is  kept  up,  the 
value  must  oe  regarded  as  "  of  the  essence  of  the  offence,"  within 
the  meaning  of  this  statute.     And  it  may  be  proper  to  say  further, 
that,  unless  some  statute  clearly  dispenses  witn  a  statement  of  the 
value  in  cases  of  larceny,  it  will  always  be  unsafe  to  omit  such  alle- 
gation,  unless,  perhaps,  when  the  information  is  for  larceny  of 
money  which  is  specincally  described  as  being  of  some  of  the  par- 
ticular kinds  the  value  of  which  is  expressly  prescribed  by  act  of 
Congress ;  such  as  the  coin  and  treasury  notes  of  the  United  States, 
and  some  foreign  coin.     And  since,  as  to  such  coins,  the  acts  of 
Congress  fix  their  value  only  according  to  their  weight,  and  the 
pieces  may  by  wear  become  of  less  weight,  it  is  questionable  whether 
the  courts  could  so  far  take  judicial  notice  that  any  particular  coin, 
described  only  by  its  name,  was  of  the  standard  value  of  such  kind 
of  coin  fixed  by  law,  or  of  any  other  particular  value,  as  to  dispense 
entirely  with  any  allegation  of  value. 

The  judgment  must  be  reversed,  and  as  no  conviction  can  be  had 
upon  the  information,  the  prisoner  must  be  discharged. 
The  other  justices  concurred. 


Gbeen  Turner  v.  The  State. 

(S  Heisk.  452.    Supreme  Courti  TenDessee,  1870.) 
&rse  Stealing.  —  When  a  Capital  Offence.  —  Description  of  Property  stolet*,* 

Under  the  Act  of  17th  May,  1865,  c  5,  8.  1,  horse  stealing  is  capital,  in  all  cases  where 

the  jur^  do  not  commute  the  punishinent ;  and  a  simple  verdict  of  guiltj  is  sufficient 

for  the  infliction  of  the  death  penalty. 
If  the  bill  of  exceptions  show  that  the  judge  read  "  the  Act  on  which  the  indictment 

was  fonnded/'  without  further  description,  it  is  sufficient  without  setting  it  out  in 

words. 
If  the  iDdictment  describe  the  animal  stolen,  hy  color  and  sex,  the  color  and  sex  must  be 

prored  as  laid,  but  such  description  is  unnecessary. 
Where  the  indictment  describes  the  animal  as  a  bay,  proof  that  the  animal  was  a  bay  or 

red  sorrel  was  held  sufficient  to  support  the  verdict. 
To  obtain  a  reversal  in  a  court  of  errors,  error  must  be  affirmatively  shown. 

Circuit  Court,  August  Term,  1871.  Wm.  P.  Martin,  J.,  pre- 
sidmg. 

ThoB.  M.  Jbnes^  for  the  prisoner. 

Attorney  Greneral  Beiskell^  for  the  State. 

Deadkrick,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  at  the  July  Term,  1871,  of 
the  Circuit  Court  of  Giles  County,  of  stealing  a  mule. 

VOL.  I.  28 
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Motion  for  a  new  trial  and  in  arrest  of  judgment  were  severally 
made  and  overruled;  and  the  court  proceeded  to  pronounce  the 
judgment  of  death  upon  the  defendant,  from  which  he  has  appealed 
in  error  to  this  court. 

The  indictment  charges  that  Green  Turner,  on  the  5th  day  of 
September,  1870,  in  the  county  of  Giles,  aforesaid,  feloniously  did 
steal,  take,  and  carry  away,  one  bay  mare  mule,  of  the  value,  &c. 

For  the  plaintiff  in  error,  it  is  insisted  that  the  judgment  should 
be  reversed,  because  the  jury  in  their  verdict  did  not  find  what  pun- 
ishment the  defendant  below  should  undergo,  for  the  offence  of 
which  they  convicted  him,  and  the  case  of  Kirby  v.  The  State  (7 
Yer.  259),  is  cited,  as  sustaining  this  proposition. 

There  is  no  analogy  between  that  c£^  and  this ;  and  the  reasons 
that  required  in  that  case  that  the  jury  should  fijud  more  than  a 
simple  verdict  of  guilty  as  charged  in  the  indictment  do  not  exist  in 
this.  'That  was  an  indictment  for  murder,  which,  under  our  stat- 
utes, consists  of  two  degrees,  murder  in  the  first  degree,  and  mur- 
der in  the  second  degree,  and  the  punishment  in  the  one  case  is  dif- 
ferent from  the  punishment  in  the  other,  and  it  is  made  by  statute 
the  dtity  of  the  jury  to  ascertain  in  their  verdict  whether  the 
offence  charged  is  murder  in  the  first  or  second  degree. 

By  an  Act  of  17th  May,  1865,  it  is  provided  "  that  whoever 
shall  feloniously  take  or  steal  any  horse,  mule,  or  ass  shall,  on  con- 
viction thereof,  suffer  death  by  hanging :  Provided^  the  jury  before 
whom  the  offence  is  trie4  shall,  if  they  think  proper,  commute  the 
punishment  to  imprisonment  in  the  penitentianr  for  a  period  of  not 
less  than  ten,  nor  more  than  twenty-one  years. 

The  law  annexes  the  punishment  of  death  by  hanging  to  the  of- 
fence of  stealing  a  horse,  mule,  or  ass,  but  the  jury  may,  if  they 
think  proper,  conmiute  the  punishment.  If  in  their  verdict  they  do 
not  exercise  their  discretion  in  the  commutation  of  the  punishment, 
it  of  course  stands  as  prescribed  by  the  Act,  a  conviction  of  an 
offence  punishable  with  death,  to  be  enforced  by  the  judgment  of 
the  court. 

There  was,  therefore,  no  error  in  the  verdict  of  the  jury,  or  judg- 
ment of  the  court,  for  the  reason  assigned  in  the  exception  just  con- 
sidered. 

The  jury,  manifestly,  purposely  abstained  from  the  commutation 
of  the  punishment  provided  by  tne  statute,  as  they  were  instructed 
in  the  charge  of  the  judge  that  they  had  the  right  to  commute  the 

Eunishment  as  provided  in  the  statute,  which  he  read  to  them  ;  and 
e  fmiiher  told  them  that  if  they  found  the  prisoner  guilty,  as 
charged  in  the  indictment,  without  saying  more,  the  legal  effect  of 
their  verdict  was,  that  the  defendant  would  be  hung. 

Another  objection  is  taken  to  the  proceedings  in  the  court  below, 
that  the  court  in  his  charge  read  the  statute  upon  which  the  indict- 
ment was  founded,  the  record  reciting  the  fact  that  he  read  it,  and 
showing  by  reference  to  the  power  of  the  jury  to  conmiute  the  pun- 
ishment, and  the  legal  effect  of  the  simple  finding  of  guilty  as 
charged,  &c.  What  statute  was  read?  We  do  not  think  there 
was  such  error  in  this  as  to  authorize  a  reversal.     No  error  is  affinma- 


TURNER  V.  STATE.  855 

tively  shown,  and  it  is  well  settled  by  numerous  adjudications,  that 
this  court  will  not  reverse  unless  it  is  shown  affirmatively  that  error 
has  been  committed.  While  we  cannot  reverse  for  this  alleged 
error,  we  are  of  opinion  that  the  rule  referred  to,  which  restrains  us 
from  reversing,  ought  not  to  be  construed  as  authorizing  a  partial 
omission,  or  imperfect  statement,  of  the  history  of  the  tnal  below, 
but  that  the  record  should  exhibit  as  fully  and  clearly  as  practica- 
ble what  was  in  fact  done  in  the  court  below  ;  and  wnen  a  statute 
or  other  law  is  read  to  the  jury,  it  should  be  so  specified  by  quota- 
tion or  otherwise  as  to  preclude  mistake  in  this-court,  as  to  what 
was  so  read  to  the  jury. 

The  indictment  charges  the  defendant  with  stealing  ^'  one  bay 
mare  mule,"  and  defendant  insists  that  the  proof  shows  it  was  a 
"  red  sorrel  mule." 

The  testimony  of  two  witnesses,  one  being  the  owner,  describes 
\he  mule  as  a  "Day,"  while  one  of  the  two  says  some  people  would 
call  it  sorrel,  but  he  considered  it  a  "  bay."  Three  other  witnesses 
describe  it  as  a  "  red  sorrel." 

The  court  told  the  jury  that  "  the  indictment  alleges  the  mule 
to  be  a  bay,  and  it  must  be  proven  to  be  the  color  stated,"  "  and 
if  the  proof  shows  the  mule  to  be  a  sorrel,  it  is  a  fatal  variance." 
The  jury  found  from  the  proof  it  was  a  bay,  and  we  cannot  say 
they  were  in  error  in  so  finding.  There  was  evidence  to  support 
the  verdict,  and  from  the  testimony  of  one  of  the  witnesses,  the 
difference  between  a  bay  and  sorrel  is  so  shadowy,  that  it  can  hardly 
be  said  to  be  incorrect  to  call  it  the  one  color  or  the  other.  It  is 
not  like  the  marked  and  well  defined  difference  between  white  and 
black. 

But  the  mule  is  described  in  the  indictment  not  only  as  a  "  bay," 
but  as  a  **  bay  mare  mule." 

Under  the  Act  of  May  17th,  1865,  it  would  have  been  sufficient 
to  have  described  the  subject  of  the  larceny  simply  as  a  "  mule." 
Then  the  color  and  sex  would  have  been  wholly  immaterial,  if  the 
identity  had  been  otherwise  established. 

But  the  terms  "  bay  mare  "  having  been  used  as  descriptive  of 
the  mule,  although  unnecessarily  so  used,  they  become  material 
averments  and  must  be  proved.  Where  a  person  or  thing,  neces- 
sary to  be  mentioned  in  an  indictment,  is  described  with  unneces- 
sary particularity,  all  the  circumstances  of  the  description  must  be 
proved,  for  they  all  are  made  essential  to  the  identity.  Thus  in 
an  indictment  for  stealing  a  black  horse,  the  animal  is  necessarily 
mentioned,  but  the  color  need  not  be  stated  ;  yet  if  it  is  stated,  it 
is  made  descriptive  of  the  particular  animal  stolen,  and  a  variance 
in  the  proof  of  the  color  is  fatal.  1  Gr.  on  Ev.  §  65,  citing  1 
Stark.  Ev.  374  ;  Rose.  Cr.  Ev.  102-8  ;  2  Russ.  on  Crimes,  788. 

In  a  case  cited.  Rose.  Cr.  Ev.  103,  the  prisoner  was  indicted 
for  killing  a  mare,  the  proof  showed  it  was  a  colt,  without  speci- 
fying the  sex,  and  it  was  held  not  sufficient  to  support  the  charge 
of  balling  a  mare.  No  allegation  in  an  indictment,  whether  neces- 
sary or  unnecessary,  which  is  descriptive  of  the  identity  of  that 
which  is  l^;ally  essential  to  the  charge  in  the  indictment,  can  be 
rejected  as  surplus^e,  but  must  be  proved  as  laid. 
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There  is  no  testimony  in  the  record  to  support  the  averment  of 
the  indictment  that  the  mule  stolen  was  a  mare  mule  ;  on  the  con- 
trary, there  is  testimony  tending  to  show  that  it  was  a  horse. 

TTie  prosecutor,  who  was  owner  of  the  mule,  upon  his  exami- 
nation, whenever  he  used  any  language  indicating  the  sex  of  the 
mule,  employed  the  masculine  pronoun  "  him,"  wiich  he  did  fre- 
quently in  the  progress  of  his  examination  as  a  witness.  Other 
witnesses  used  tne  same  term,  and  none  use  any  term  or  make  any 
reference  to  the  mule  which  would  indicate  that  it  was  a  mare. 

So  far,  then,  as  there  is  any  testimony  upon  this  point,  its  ten- 
dency is  not  to  sustain,  but  to  disprove  the  averment  in  the  indict- 
ment that  the  animal  was  a  mare  mule. 

For  this  reason,  we  reverse  the  judgment  and  remand  the  cause. 


R.  H.  Defrese  v.  The  State. 

(S  Heisk.  53.     Supreme  Court  Tennessee,  1870.) 

Larceny,  —  Property  obtained  by  THclc  — Proof  of  the  Oommtsnon  of  other 

Offences  to  show  Guilty  Knowledge. 

Obtaining  property  by  a  fraudulent  device,  as  "  the  five-cent  trick,"  is  larceny. 

The  Code,  4679,  which  makes  it  larceny  to  use  any  bailment  or  aeenc^  merely  as  the 

means  of  procuring  possession  of  property,  with  an  intent,  at  the  tmie,  to  make  a 

fraudulent  appropriation  thereof,  is  only  a  return  to  the  principles  of  the  common 

law. 
Evidence  of  other  acts  of  a  prisoner  may  be  admitted  where  a  guilty  knowledge  is  to 

be  proved,  though   they  amount  to  substantive  felonies  or  attempts  to  commit 

felony. 

In  the  Circuit  Court.     E.  T.  Hall,  J.,  presiding. 

The  indictment  upon  which  the  prisoner  was  convicted  was  in  the 
common  law  form. 

Heiskell^  Attorney  General,  for  the  State. 

JS.  C,  Camp^  for  prisoner ;   Wm.  H.  Maxwell^  with  him. 

Sneed,  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  and  one  J.  H.  Smith  were  indicted  in  the  Circuit 
Court  of  Knox  County  for  the  crime  of  robbery.     They  were  both 
convicted  of  grand  larceny,  and  adjudged  to  confinement  in    the 
penitentiary  for  five  years.     The  prisoner  appealed  in  error.      On 
the  8th  of  January,  1869,  the  prosecutor,  James  P.  Johnson,  a  citi- 
zen of  Union  County,  was  in  the  city  of  Knoxville.     About  noon  of 
that  day  he  started  out  of  the  city  in  his  wagon,  and  had  reached  a 
bridge  near  Ingles's  mill,  when  the  defendant  Smith  came  up  to  the 
wagon  and  asked  permission  to  ride,  which  was  given,  and  in  a  few 
moments,  the  prisoner  Defrese  came  up  and  also  wanted  to    ride. 
The  prosecutor  observed  that  he  would  have  to  stop  on^top   of  the 
hill  to  wait  for  his  brother,  but  gave  his  permission  also  to  the  pris- 
oner to  get  into  the  wagon,  which  he  did.     Both  of  the  defendants 
were  strangers  to  the  prosecutor,  and  he  states  in  his  testimony  that 
"  from  their  looks  "  he  was  afraid  of  them.   He,  however,  drove  on, 
with  one  sitting  on  either  side  of- him,  until  they  reached  the   rail- 
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road,  when  the  defendant  Smith  asked  him  if  he  had  a  pistol,  to 
which  he  replied  in  the  negative.  At  this  moment  Smith  got  out 
of  the  wagon  and  appeared  to  be  taking  something  out  of  his  pocket. 
He  walked  in  the  direction  of  some  houses  near  by  and  disappeared 
behind  them.  The  prisoner  remarked  that  Smith  had  dropped  some- 
thing. The  wagon  was  stopped,  and  the  prisoner  picked  up  from 
the  ground  a  paper  folded  m  the  shape  of  "  a  thumb  paper,"  and 
remounting  the  wagon,  he  opened  the  paper  and  took  from  it  a  five- 
cent  coin,  which  he  put  into  his  mouth,  and  then  refolded  the  paper 
as  before.  About  this  time  the  party  had  reached  the  top  of  the 
hill,  where  the  wagon  was  halted.     Here  Smith  came  up,  and  the 

Erisoner  observed  to  him  that  he  had  lost  something,  at  the  same  time 
andiug  him  the  folded  paper.  The  defendant.  Smith,  replied,  "  Oh, 
yes,  I  would  not  take  ten  dollars  for  that  paper,"  and  proposed  at 
once  to  bet  ten  dollars  that  there  was    a  five-cent  piece  in   the 

Caper.     The  prosecutor  replied  that  he  did  not  wish  to  bet  and  that 
e  had  no  money.  He  was  then  asked  by  Smith  to  show  his  watch. 
The  prisoner  and  Smith  both  examined  the  watch,  then  handed  it 
back,  and  the  prosecutor  replaced  it  in  his  pocket,  observing  that  it 
was  worth  forty  dollars.     The  defendant.  Smith,  proposed  to  bet 
twenty-five  doUars   against  the  watch ;  but   the  prosecutor  "  had 
fears  of  them,"  as  he  says,  and  was  not  willing  to  bet.     An  offer 
was  then  made  by  Smith  to  bet  forty  dollars  against  the  watch  that 
there  was   a  five-cent  coin   in   the   folded  paper.     The  prisoner, 
Defrese,  at  this  time,  says  the  prosecutor,  "  kept  winking  his  eye  at 
me."     At  this  time  Smith  and  the  prisoner  had  alighted  from  the 
wagon,  and  were  standing  by  it.     The  prosecutor  was  sitting  in  the 
wagon.     He  states  that  he  was  afraid  of  the  men,  and  unfastened 
his  watch  and  handed  it  to  the  prisoner ;  but,  to  use  his  own  words, 
**  it  was  to  be  not  bet  until  Smith  put  up  forty  dollars  in  Def rese's 
hands."     The  defendant.  Smith,  then  took  out  a  pocket  book,  and, 
without  showing  any  money,  handed  it  to  the  prisoner.     The  de-  * 
fendant.  Smith,  then  tore  open  the  paper,  exhibited  a  five-cent  coin 
which  had  been  concealed  in  it,  "  snatches  his  own  pocket-book  and 
ihe  watch  from  Defrese,  and  walked  ofif."     The  prosecutoTr  besought 
him   to  come  back ;  but  he  replied  that  he  had  shown  the  prose- 
cutor the  Yankee  trick,  and  walked  on.     The  prisoner  remained 
with  the  prosecutor  a  few  minutes,  and  then  left  him,  saying  that 
**  he  would  go  and  get  Smith  to  return  the  watch."     It  does  not 
appear,  however,  that  the  prosecutor  ever  saw  the  prisoner  again 
until  he  confronted  him  as  his  accuser.     It  was  shown  that  soon 
after  the  departure  of  the  defendants,  two  persons  rode  up  to  the 
wagon  of  the  prosecutor,  who  seemed  to  them  frightened  and  afraid 
of  them.     They  asBured  him  they  were  his  friends,  and  he  gave 
them  a  narrative  of  his  troubles,  and  they  at  once  went  in  pursuit 
of  defendants.     One  of  these  persons  states  that  he  had  seen  the 
prisoner  and  Smith  walking  along  the  road  before  they  came  up  with 
the  prosecutor,  and  on  the  same  day  they  had  attempted  the  same 
trick  upon  the  witness.     The  defendant.  Smith,  had  "  dropped  the 
card  "  m  the  same  way,  and  Defrese  had  picked  it  up,  and  taken 
oat  the  coin,  and  wanted  the  witness  to  bet  Smith  that  there  was  no 
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ooin  in  it.  He  also  stated  that  be  saw  the  prisoner  attempting  the 
same  thing  some  days  before.  Another  witness  stated  that  he  saw 
these  two  defendants,  on  two  different  occasions,  two  weeks  before, 
arranging  some  cards  for  a  like  operation.  According  to  the  witness, 
the  process  is  simple.  A  card  is  split  open  to  the  centre  on  one  side, 
and  a  five-cent  com  inserted ;  the  card  is  then  folded  up  with  another 
coin  inclosed.  The  office  of  one  of  the  confederates  is  to  drop  the 
card,  as  if  casually,  in  the  presence  of  the  victim,  and  then  to  turn 
away,  while  the  other  picks  it  up,  opens  it,  and  takes  out  one  of  the 
coins,  and  then  refolds  it,  all  in  full  view  of  the  victim.  On  the 
approach  of  the  other,  he  claims  the  package,  and  at  once  offers  to 
bet  that  there  is  a  five-cent  coin  in  it.  The  victim,  having  seen  the 
coin  taken  out,  is  easily  entrapped.  "  'Tis  a  mere  gambling  trick," 
said  the  witness ;  "  there  is  nothing  like  robbery  or  larceny  about 
it,  more  than  any  other  gambling  taSck."  i 

The  law  does  not  so  regard  it.  On  the  contrary,  the  law  would 
hold  the  secret  theft  an  innocent  sport,  rather  than  an  adroit  artifice 
concocted  to  evade  its  penalties,  and  so  well  calculated  to  subserve 
the  ends  of  felony  and  Draud,  when  attempted  on  the  credulous  and 
unwary. 

It  is  denied  at  the  bar  that  the  transaction  is  Idrceny,  either  at 
common  law  or  under  statutory  modifications  of  the  common  law 
doctrine. 

It  wa^  a  remark  of  Baron  Parke,  that  the  definitions  of  larceny 
were  none  of  them  complete.  3  Greenl.  Ev.  150.  He  objected  to 
that  of  Mr.  East,  because  he  did  not  define  the  meaning  of  the  word 
felonious.  It  is  the  doctrine  of  the  common  law,  that  the  essence  of 
the  offence  is  that  the  goods  be  taken  against  the  will  of  the  owner ; 
invito  domino.  Foster,  123.  And  for  more  than  three  score  years 
the  courts  of  this  State  have  accepted  as  the  law  the  opinion  of 
Judge  Haywood  in  the  case  of  The  State  v.  Long  (1  Hay.  164^,  that 
^to  constitute  larceny  there  must  be  a  trespass  in  the  taking.  In  that 
case,  it  appears  that  the  judges  were  equally  divided  upon  the  ques- 

^  It  would  seem  strange,  if  in  the  multi-  case,  to  perform  the  operation.  The  pro»- 
ibrm  devices  of  evil  disposed  persons  to  com-  eciitor,  a  credulous  countryman,  feU  an 
mit  crime,  and  yet  evade  the  law,  some  •  easy  victim.  One  of  the  parties,  while  the 
transaction,  analogous  to  this,  has  never  other  was  looking  away,  touched  a  spring, 
come  before  the  courts  for  judgment.  Every  opened  the  box,  and  took  out  a  pearl  hut- 
precedent,  says  Lord  Coke,  must  have  a  ton  in  full  view  of  the  prosecutor.  The 
beginning,  but  when  authority  and  prece-  other,  then  advancing,  offered  to  bet  there 
dent  are  wanting  there  is  need  of  great  con-  was  a  button  in  the  box.  The  prosecutor 
sideration  before  anything  of  novelty  is  es-  was  induced  to  lend  the  party  who  had 
tablished.    2  Camp.  Lives  Ld.  Ch.  209.  taken  out  the  button  a  considerable  sum  to 

But  this  kind  of  case  is  not  altogether  bet  on  it,  and  took  out  his  pocket-book  with 

without  precedent  in  the  courts  of  this  State,  that  view,  and  proceeded  to  count  oat  the 

The  case  of  Enos  v.  6tafe,  tried  and  deter-  money.    At  this  tiistant  the  other  party 

mined  at  Jackson  in  1853  was  not  reported,  showed  the  other  button,  seized  the  money 

but  is  well  remembered.    The  facts  of  that  and  walked  off  with  it,  while  his  confeder- 

case,  as  to  the  artifice  used,  were  almost  ate  remained  for  a  few  moments  Dvith  the 

identical  with  those  of  this  case,  except  that  bewildered  countryman,  and  consoled  him 

two  pearl  buttons  were  used  instead  of  sil-  by  denouncing  the  outrage,  and  giving  free 

ver  coins,  and  a  small  round  box,  of  curi-  utterance  to  ms  sympathy  and  indignation, 
ous  construction,  called  the  Mexican  ball.        Only  one  of  the  parties  was  arrested,  and 

was  used  instead  of  a  folded  card.    It  re-  he  was  convicted  of  robberv,  which,  npoo 

quires  two  persons,  apparently  strangers  to  appeal  to  this  court,  was  afiSrmed. 
oach  other,  and  meetmg  casually,  as  m  this  Sksju>,  J. 
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tion,  whether  borrowing  with  intent  to  steal  will  support  a  charge 
of  larceny.  And  this  query  was  left  in  that  case  to  stand  for  an 
answer :  ^'  Is  a  trespass  in  the  taking  an  essential  ingredient  in  the 
offence  ?  "  2  Batt.  Dig.  842,  Judge  Haywood,  who  was  said  by 
C.  J.  Henderson  to  be  the  greatest  criminal  lawyer  of  his  time,  an- 
swered that  inquiry  in  a  note  to  the  case  of  The  State  v.  Long^  and 
such  has  been  held  to  be  the  law  in  this  State  ever  sinc^,  except  as 
it  has  been  modified  by  statute.  As  Baron  Parke  regretted  that 
Mr.  East  did  not  define  the  word  felonious,  so,  perhaps,  it  may  be 
matter  of  regret  that  Judge  Haywood  did  not  define  what  course  of 
conduct  would  constitute  the  kind  of  trespass  which  is  an  essential 
element  in  larceny,  and  whether  or  not  it  is  to  be  restricted  to  the 
sense  of  the  violation  of  another's  possession  in  the  common  sense 
of  those  terms.  The  books  abound  in  cases  where  the  goods  were 
parted  with  willingly,  and  there  was  really  no  trespass  in  the  taking, 
iu  the  sense  in  which  that  term  is  commoidy  used.  And  yet  the  law 
mises  a  constructive  trespass  in  all  such  cases,  as  in  the  case  cited  by 
Greenleaf,  3  Greenl.  Ev.  160.  "A  felonious  intent,"  says  he, 
'*  may  be  proved  by  evidence  that  the  goods  were  obtained  from  the 
owner  by  stratagem,  artifice,  or  fraud."  And  he  calls  attention  to 
an  importanJb  distinction  to  be  observed  between  the  crime  of  larcenjr, 
and  that  of  obtaining  goods  by  false  pretences,  and  cites  two  cases  m 
illustration,  where  the  same  fraudulent  means  were  used  by  the  pris- 
oner to  obtain  possession  of  the  goods  in  two  separate  cases.  In  the 
one  case  the  owner  intended  to  part  with  his  property  absolutely, 
and  to  convey  it  to  the  prisoner,  but  in  the  other  he  intended  only 
to  part  with  the  temporary  possession  for  a  limited  and  specific  pur- 
pose, retaining  the  ownership  in  himself  ;  the  latter  case  alone  would 
amount  to  larceny,  the  former  constituting  only  the  offence  of  obtain- 
ing goods  by  false  pretences.  Thus,  the  same  distinction  is  observed 
in  all  the  old  authorities.  Where  the  possession  alone,  and  not  the 
right  of  property,  is  obtained  by  fraud  or  other  illegal  means,  ac- 
companied by  the  felonious  intent,  it  is  larceny.  2  East  P.  C.  685  : 
Rex  V.  Charwood^  1  Leach,  212  ;  2  Russ.  on  Or.  113, 127. 

There  are  many  other  cases  in  which  the  owner  parts  willingly 
with  the  possession  of  his  goods  in  some  manner  of  bailment ;  and  a 
fraudulent  conversion  by  the  bailee  is  held  to  be  larceny.  The  es- 
sence of  the  offence  in  that  class  of  cases  being  the  fraudulent  pur- 
pose at  the  time  of  the  bailment,  the  trespass  is  in  the  fraud  and 
deception  practised  upon  the  owner,  by  which  the  possession  was 
acquired  with  felonious  intent.  The  owner  has  parted  with  the  pos- 
session of  his  goods,  perhaps  willingly,  and  hence  no  trespass,  in  its 
narrow  and  restricted  sense,  is  committed.  But  when  it  is  made 
apparent  that  some  stratagem  or  artifice  has  been  fraudulently  used 
to  acquire  the  possession ;  that  the  owner  did  not,  in  fact,  part  with 
his  goods  willingly,  to  be  fraudulently  appropriated  by  the  bailee, 
^en  the  crime  is  conaplete.  This  is  a  wrong,  a  trespass,  a  violation 
^f  the  possession.  Thus  it  is  said  that  the  taking  and  carrving 
away  are  felonious  where  the  goods  are  taken  against  the  will  or  the 
owner,  either  in  his  absence  or  in  a  clandestine  manner ;  or  where 
possession  is  obtained  either  by  force  or  surprise,  or  by  any  trick. 
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device,  or  fraudulent  expedient,  the  owner  not  parting  with  bis  en 
tire  interest  in  his  goods ;  and  when  the  taker  in  any  such  case 
intends  fraudulently  to  deprive  the  owner  of  his  entire  interest  in 
the  property  against  his  will.  Rose.  Cr.  Ev.  586.  Applying  these 
principles  to  this  case,  we  can  see  no  escape  for  the  prisoner,  even 
upon  the  principles  of  the  common  law,  independent  of  the  peculiar 
statute  of  our  State.  In  the  language  of  Mr.  Attorney  General 
Heiskell,  it  is  at  last  but  a  return  to  the  ancient  principles  of  the 
common  law.  The  statute  makes  it  larceny  to  use  any  bailment  or 
agency  merely  as  the  means  of  procuring  possession  of  property, 
with  an  intent  at  the  time  to  make  a  fraudulent  appropriation 
thereof.  Code,  4679.  We  think  all  the  elements  of  larceny  under 
the  law  exist  in  this  case.  We  have  examined  this  case  very  care- 
fully, indeed,  hoping  that  there  might  be  some  door  of  escape  for 
the  prisoner,  upon  the  law  and  the  facts,  as  he  is  yet  a  young  man, 
and  perhaps  capable  of  some  industrial  art,  in  which  a  life  of  hon- 
orable toil  might  have  redeemed  his  good  name.  But  thus  we  find 
the  law,  and  thus  it  is  our  duty  to  declacre  it. 

It  is  urged  on  behalf  of  the  prisoner,  that  the  court  erred  in  ad- 
mitting evidence  that  the  prisoner  and  Smith  were  seen  on  several 
occasions  attempting  to  practise  upon  others  the  same  artifice  prac- 
tised upon  the  prosecutor.     We  think  the  proof  in  this  kind  of  case 
was  legitimate  and  proper.     The  combination  between  the  parties, 
as  shown  in  the  proof,  may  be  classed  as  a  conspiracy  to  cheat  and 
defraud  whoever  may  be  cheated,  or  whoever  they  might  find  an 
easy  victim  to  their  artifice.     And  it  is  well  settled  that  in  such 
cases,  general  evidence  of  a  combination  to  defraud  or  attempt  to 
defraud   others  in  the  same  way,  may  be  shown  to  illustrate  the 
animiLB  and  intention  of  the  parties  in  the  case  in  judgment.   Regina 
V.  Frost,  9  C.  &  P.  129 ;  2  Russ.  on  Cr.  699 ;  8  Greenl.  Ev.  §§  90, 
92.     Every  circumstance,  however  slight,  that  is  calculated  to  throw 
light  on  the  supposed  crime,  is  to  be  considered.   State  v.  Swink^  2 
Dev.  &  Bat.  9.     As  a  general  proposition  of  law,  it  is  undoubtedly 
true  that  no  distinct  and  substantive  crime  can  be  shown  upon  the 
trial,  but  this  rule  is  better  understood  as  it  is  given  in  the  text-book, 
that  the  facts  proven  should  be  strictly  relevant  to  the  particular 
charge,  and  have  no  reference  to  any  conduct  of  the  prisoner  uncon- 
nected with  such  charge.    2  Russ.  on  Cr.  772.     And  then  it  has 
been  held  that,  if  it  be  material  to  show  the  intent  with  which  the 
act  charged  was  done,  evidence  may  be  given  even  of  a  distinct 
offence,  not  laid  in  the  indictment.     And  a  case  of  robbery  is  cited, 
in  illustration,  where  the  prisoner  went  with  a  mob  to  the  house  of 
the  prosecutor,  and  one  of  the  mob,  with  a  good  intention  appar- 
ently, advised  him  to  give  them  something  to  get  rid  of  them  and 
Erevent  mischief,  upon  which  the  prosecutor  gave  them  the  money 
lid  in  the  indictment,  it  was  held  that  for  the  purpose  of  sho^^ng 
that  this  was  not  bond  fide  advice,  but  in  reality  a  mere  mode  of  rob- 
bing the  prf>secutor,  evidence  was  admissible  of  the  demands    of 
money  made  by  the  same  mob  at  other  houses,  before  and  after  the 
particular  transaction  at  the  prosecutor's  house,  but  in  the  course  of 
the  same  day,  and  when  any  of  the  prisoners  were  present.    4  C.  &  P. 
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444.     And  upon  an  indictment  for  robbing  the  prosecutor  of  his 
coat,  the  robbery  having  been  committed  by  the  prisoner  threaten- 
ing to  charge  the  prosecutor  with  crime,  Holroyd,  J.,  received  evi- 
dence of  a  second  ineffectual  attempt  to  obtain  money  the  following 
day,  by  similar  threats  ;  and  upon  a  case  reserved  the  judges  were 
of  opinion  that  the  evidence  was  admissible  to  show  that  the  pris- 
oner was  guilty  of  the  former  transaction.    Russ.  &  Ry.  375.     The 
case  of  Britt  v.  The  State  was  an  indictment  for  obtaining  money 
by  false  pretences.     The  prisoner  pretended  that  he  had  a  wan*ant 
against  the  prosecutor  for  passing  counterfeit  money,  and,  by  means 
of  threats  and  promises  in  r^ard  thereto,  extorted  bank  notes  from 
the  prosecutor,  in  the  county  of  Roane.    On  the  next  day  the  pris- 
oner again  pursued  the  prosecutor  into  an  adjoining  county,  and 
falsely  pretended  that  the  prosecutor  had  stolen  his  coat,  and  by 
means  thereof  extorted  from  the  prosecutor  certain  articles  of  cloth- 
ing.    The  indictment  charged  the  prisoner  with  obtaining  the  bank 
notes  by  falsely  pretending  that  the  prosecutor  had  passed  counter- 
feit money.     It  was  held   that  the  transaction  in  the  adjoining 
coimty,  though  a  distinct  offence  and  on  a  different  day,  was  admis- 
sibie.   9  Hum.  81.    It  may  be  safely  assumed  that  whatever  tends  to 
explain  or  elucidate  the  charge  in  question,  or  to  demonstrate  the 
gmlty  connection  of  the  parties  therein,  may  be  given  in  evidence 
though  it  may  be  a  ground  of  another  and  distinct  accusation.    The 
intention  to  commit  the  crime  is  the  essence  of  the  offence,  and 
that  which  illustrates  the  intention  is  always  proper  to  be  proven. 
We  do  not  think  that  the  court  erred  in  admitting  the  testimony, 
but,  on  the  contrary,  we  hold  that  in  such  a  case  as  this,  involving 
as  it  does  the  previous  connection  of  the  parties  and  the  necessity 
of  showing  a  fraudulent  combination  between  them,  it  was  emi- 
nently right  and  proper. 

The  case  was  reversed  on  another  question.    [Rbpobtbr. 


MaktiAn    M.    Mobgan,  plaintiff   in   error,   v.  The   State   of 

Flobida,  defendant  in  error. 

(18  Florida,  671.     Supreme  Court,  1871.) 

Larceny.  —  ^arm  of  Indictment.  —  Allegations  of  TXme,  Place  and  Value.  — 
Statutory  Offence  how  pleaded.  —  Laws  1868,  sec.  51,  /?.  78.  —  Alteration 
of  the  Marks  of  Animals. 

^  an  indictment  the  time  must  be  stated  definitely.    An  allegation  of  the  time  as  being 

"on  or  about "  a  certain  day  is  not  sufficient, 
rbe  place  irhere  the  ofience  is  alleged  to  have  been  committed  must  be  stated ;  and  this 

place  most  appear  to  be  within  the  jurisdiction  of  the  court. 
In  an  indictment  for  larceny,  the  value  of  the  property  must  be  alleged,  for  there  can 

be  no  larceny  of  a  thing  of  no  value. 
In  an  indictment  upon  a  statute  the  acts  charged  must  by  apt  words  be  brought  within 

the  material  words  of  the  statute. 

E^RBOB  to  the  Circuit  Court  for  the  county  of  Volusia. 
The  case  is  stated  in  the  opinion  of  the  court. 
Sanderson  ^  L'Englcy  for  plaintiff  in  error. 
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A,  R.  Meek^  Attorney  General,  for  the  State. 

RAia>ALL,  C.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  at  the  Fall  Term,  1869,  of  the 
Circuit  Court  for  Volusia  County.    The  indictment  charges  that 

*'  M.  M.  Morgan,  late  of  said  ,  laborer,  not  having  the  fear 

of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  on  or  about  the  8th  day  of  May,  A.  D.  1869, 
did,  in  the  peace  of  God  and  the  State  of  Florida,  then  and  there 
being,  wilfully  and  feloniously  take,  steal,  and  carry  away  one  calf, 
the  property  of  James  H.  Prevatt. 

*'  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
say,  that  the  said  M.  M.  Morgan,  in  manner  and  form  aforesaid,  did 
wilfully  and  feloniously  mark  an  unmarked  animal,  to  wit :  *  A  calf, 
the  property  of  James  H.  Prevatt,  of  the  value  of  five  dollars,  with 
intent  to  claim  the  same  contrary  to  the  statute,*  "  &c. 

The  accused  was  tried  and  foimd  guilty,  and  sentenced  to  impris- 
onment at  hard  labor,  in  the  State  Penitentiary  for  two  years. 

The  assignment  of  errors  sets  forth  nine  grounds  of  error,  relating 
principaUy  to  transactions  at  the  trial  and  to  the  charge  of  the 
court.  As  there  is  no  bill  of  exceptions,  however,  we  cannot  know 
what  transpired  between  the  time  of  swearing  of  the  jury  and  of 
giving  their  verdict,  and  can  notice  only  such  matters  as  appear  upon 
the  face  of  the  record. 

The  indictment  seems  to  have  been  treated  as  consisting  of  two 
counts,  —  charging  two  distinct  offences ;  but  from  its  peculiar 
phraseology,  the  first  count  seems  to  be  a  statement  of  certain  facts 
upon  which  the  charge  in  the  second  count  is  based,  there  being  no 
conclusion  to  the  first,  and  no  facts  stated  in  the  second. 

It  is  essential  in  charging  the  offence  of  larceny,  that  the  time 
and  the  place  of  the  taking,  and  the  value  of  the  property  stolen^ 
be  definitely  stated.  Charging  that  the  offence  was  conmiitted  "  on 
or  about "  a  certain  day,  has  been  uniformly  held  to  be  indefinite, 
and  fatal  upon  demurrer  or  motion  to  quash.  What  may  be  the 
effect,  upon  this  point,  of  the  statute  relating  to  technicalities  in  in- 
dictments, it  is  unnecessary  to  determine  here.  We  desire  only  to 
call  attention  to  a  very  loose  and  dangerous  practice. 

The  statement  of  the  place  or  county  where  the  offence  was  com- 
mitted cannot  be  omitted  without  vitiating  the  indictment.     ^^  If 
no  time  or  place  be  stated,  or  if  the  time  or  place  stated  be  uncer- 
tain or  repugnant,  the  defendant  may  demur  or  move  in  arrest   of 
judgment,     ....     for  the  defect  is  not    cured  by  verdict-.*" 
Archb.  Cr.  PL  14 ;  2  HawKns,  ch.  25,  sec  77 ;  5  Term  R.  162. 
"  At  the  common  law  no  indictment  can  be  good  without  expressly 
showing  some  place  where  the  offence  was  committed,  which  mvist 
appear  to  have  been  within  the  jurisdiction  of  the  court."    2  Haxiv-lc. 
ch.  25,  sec.  83.   The  defendant  is,  moreover,  entitled  to  be  infomxed 
of  the  time  when,  and  the  place  where  the  offence  is  allied  to  lxa.ve 
been  committed,  in  order  that  he  may  be  enabled  to  prepare  to  meet; 
the  charge.      The  statute  also  requires  that  all  criminal  causes 
shall  be  tried  in  the  county  where  the  offences  are  committed,  ^^ritli 
only  exceptional  cases,  and  subject  to  the  power  of  the  court    -to 
Drder  a  change  of  place  of  triaL 
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In  an  indictment  for  larceny  of  goods  and  chattels,  it  is  necessary 
to  allege  the  value  of  the  property  stolen,  for  at  the  common  law 
there  can  be  no  larceny  of  property  unless  it  be  of  some  value. 
Under  the  statute  it  is  peculiarly  necessary  to  allege  the  value,  in 
order  to  determine  the  jurisdiction,  for  if  the  value  of  chattels  stolen 
does  not  exceed  twenty  dollars,  the  offence  is  a  misdemeanor,  to  be 
tried  onlj  before  the  County  Court,  the  criminal  jurisdiction  of  the 
Circuit  Court  being  confined  to  offences  "  amounting  to  felony." 

The  latter  part  of  the  indictment  was  evidently  intended  to  cover 
the  offence  mentioned  in  section  61,  page  78,  laws  of  1868,  which 
reads :  ^^  If  any  person  shall  fraudulently  alter  or  change  the  mark 
or  brand  of  any  animal,  or  shall  fraudulently  mark  or  brand  any 
unmarked  animal  with  intent  to  claim  the  same,  or  to  prevent  iden- 
tification by  the  true  owner  thereof,  the  person  so  offending  shall  be 
punished  by  imprisonment  in  the  State  Penitentiary  not  exceeding 
nve  years." 

It  is  observed  that  this  indictment  not  only  does  not  state  either 
the  time  or  place  of  committing  the  offence,  but  it  omits  to  charge 
that  the  marking  of  the  animal  was  done  "  fraudulently."  The  gist 
of  the  offence  is  the  intent  to  defraud  the  owner.  It  is  a  general 
rule,  that  unless  the  words  of  the  statute  (creating  an  offence)  be 
recited,  neither  the  words  "  contrary  to  the  form  of  the  statute," 
nor  any  periphrasis,  intendment,  or  conclusion  will  make  good  an 
indictment  which  does  not  bring  the  fact  prohibited  or  commanded, 
in  the  doing  or  not  doing  whereof  the  offence  consists,  within  all 
the  material  words  of  the  statute.     2  Hawk.  P.  C.  c.  25,  §  110. 

Our  statutes  go  a  great  way  in  curing  formal  defects  in  indfct- 
ments,  but  we  are  not  able  to  extend  them  to  a  case  like  the  pres- 
ent. The  verdict  and  judgment  must  be  set  aside,  and  this  cause 
remanded,  with  directions  to  the  Circuit  Court  to  quash  the  indict- 
ment. 


State  v.  John  Speight. 

(69  North  Carolina,  72.    Supreme  Court,  1878.) 

Receifying  Stolen  Goods.  —  Practice.  —  Competency  of  Witness  to  testify  to 

Character, 

On  an  indictment  charging  the  defendant  in  the  first  count  with  stealing,  and  in  the 
aecond,  with  receiving  stolen  goods,  he  ma^  be  found  guilty  generally,  because  the 
oflfences  are  of  the  same  grade  and  the  punishment  is  the  same,  and  the  verdict  may 
be  sustained,  though  od  a  trial  at  the  preceding  term  the  jur^  found  the  defendant 
g-nilty  of  receiving  stolen  goods,  which  verdict  the  judge  set  aside  and  ordered  a  new 

trial. 
^  wftness  is  not  competent  to  testify  as  to  the  general  character  of  another  witness, 
msavly  because  he  had  known  him  several  years,  when  the  question  is  asked  without 
axiManation,  and  without  the  preliminary  question,  whether  he  knew  the  general  char- 
o#  the  witness,  and  the  means  by  which  he  had  acquired  the  knowledge. 


This  was  an  indictment  consisting  of  two  counts,  the  first  for 
larceny  and  the  second  for  receiving  stolen  goods,  to  wit :  ten  gal- 
lons  of   spirits  of  turpentine,  knowing  them  to  have  been  stolen. 
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The  defendant  was  first  tried  on  the  indictment  at  October  Term, 
1872,  of  the  Superior  Court  of  New  Hanover  County,  when  his 
honor,  Russell,  J.,  charged  the  jury  that  if  they  were  satisfied  that 
the  defendant  either  stole  the  turpentine,  or  received  it  knowing  it 
to  have  been  stolen,  then  they  should  say  guilty,  and  no  more, 
whereupon  the  jury  returned  a  verdict  '*  guilty  of  receiving  stolen 
goods."  A  motion  was  then  made  by  his  counsel  that  the  defendant 
should  be  discharged ;  but  his  honor  overruled  the  motion  and  or- 
dered a  new  trial. 

At  January  Term,  1873,  the  defendant  was  again  put  upon  his 
trial  on  the  same  indictment,  and  offered  to  plead  '*  former  acquit- 
tal," but  his  honor  refused  to  admit  the  plea,'  and  allowed  the  plea 
of  "  not  guilty  "  to  be  entered. 

On  this  trial  the  defendant  introduced  one  P.  O'Brian,  who  tes- 
tified to  material  facts  for  him,  and  then,  to  strengthen  this  evidence, 
he  offered  to  prove  by  one  Vagris  that  he  had  known  the  witness 
O'Brian  several  years,  and  though  he  had  not  known  the  com- 
munity or  any  considerable  portion  thereof  to  speak  of  O'Brian's 
character,  yet  he  had  never  heard  anything  against  him  from  any- 
one. His  honor  excluded  the  testimony,  and  the  defendant  ex- 
cepted. 

His  honor  charged  the  jury  as  he  had  done  on  the  former  trial, 
that  if  they  were  satisfied  that  the  defendant  either  stole  the  tur- 
pentine, or  received  it  knowing  it  to  have  been  stolen,  they  must 
return  a  general  verdict  of  guilty  and  nothing  more.  Defendant 
excepted.  The  jury  rendered  a  general  vermct  of  guilty,  upon 
wUicn  a  judgment  was  pronounced,  from  which  the  defendaiit  ap- 
pealed. 

M,  London^  for  the  defendant. 

Attorney  General  Hargrove^  for  the  State. 

Pearson,  C.  J.  The  prisoner  was  charged  in  two  counts,  first, 
for  stealing  the  .spirits  of  turpentine ;  second,  for  receiving  tiie 
spirits  of  turpentine,  knowing  the  article  to  be  stolen.  On  the  first 
trial  the  judge  charged  that  it  was  not  necessary  for  the  jury  to 
decide  whether  he  stole  the  article,  or  received  it kiowingit  to  have 
been  stolen.  This  charge  was  authorized  by  State  v.  Williams^  9 
Ired.  154,  where  it  is  held  it  is  sufficient  if  the  jury  be  satisfied  that 
the  prisoner  is  guilty  in  one  of  the  modes  well  charged,  because  as 
the  offences  are  of  the  same  mrade,  and  the  punishment  the  same, 
''  the  instruction  relieved  the  jury  of  some  trouble,  and  could  work 
no  prejudice  to  the  prisoner." 

Ihe  jury,  according  to  our  construction  of  this  record,  instead  of 
availing  themselves  of  this  mode  of  being  relieved  from  the  trouble 
of  investigating  the  question,  went  into  an  investigation,  and  con- 
cluded to  find  the  prisoner  guilty  only  upon  the  second  count.  His 
honor  not  taking  this  view  of  the  verdict,  but  treating  it  as  sense- 
less and  unmeaning,  set  it  aside,  and  ordered  another  trial.  At  the 
next  trial  the  prisoner  was  found  guilty  upon  both  counts.  In  re- 
gard to  the  first  count,  this  makes  an  inconsistency  in  the  record, 
And  we  are  compelled  to  hold  that  the  conviction  of  the  prisoner  on 
the  count  in  which  he  is  charged  with  stealing  the  article  is 
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aeoas,  unless  on  the  ground  that  the  judge  had  power  to  treat  the 
finding  of  the  first  jury  as  a  nullity,  and  to  consider  the  case  as  if 
there  bad  been  nothing  done.  This  question  is  not  presented,  fpr  as 
we  construe  the  record,  the  prisoner  was  found  guilty  upon  the 
second  count  at  the  first  trial,  and  he  is  found  guilty  upon  that 
count  at  the  second  trial,  so  upon  this  count  he  is  convicted  at  both 
trials,  and  can  take  no  benefit  of  the  inconsistency,  that  by  impli- 
cation he  is  acquitted  on  the  first  trial  of  stealing,  and  at  the  second 
trial  he  is  found  guilty  of  the  stealing  as  well  as  the  receiving  of 
the  goods,  knowing  them  to  have  been  stolen.  There  is  no  greater 
inconsistency  on  the  face  of  this  record  than  in  the  case  of  WUliams, 
9upra.  There  it  was  impossible  to  tell  whether  the  prisoner  stole 
the  slave  or  took  and  conveyed  him  out  of  the  State  by  violence,  or 
got  him  into  possession  by  seduction,  and  then  conveyed  him  out  of 
the  State ;  and  the  court,  for  the  purpose  of  punishing  crime  and 
bringing  malefactors  to  justice,  in  other  words,  for  ^^  the  administra- 
tion of  the  law,"  decide  that  it  made  no  difference  whether  the  pris- 
oner stole  the  slave  or  got  him.  by  seduction  or  violence,  and  con- 
veyed him  out  of  the  State,  the  grade  of  punishment  being  the  same^ 
taking  it  one  way  or  the  other. 

In  this  case  it  may  be  that  the  prisoner  stole  the  spirits  of  tur- 
pentine, or  it  may  be,  which  the  firat  jury  thought  the  most  prob- 
able, that  he  received  the  spirits  of  turpentine,  knowing  it  to  have 
been  stolen.  The  grade  of  offence  and  the  punishment  is  the  same, 
and  the  joinder  of  the  two  counts  is  allowed  by  statute,  because  of 
the  difficulty  of  proving  whether  the  prisoner  stole  the  thing  himself 
or  got  some  one  else  to  steal  it  for  nim,  or  received  it  from  some 
person,  knowing  it  to  have  been  stolen.  The  injury  to  the  public  is 
the  same,  and  the  object  of  the  statute  was  to  '^  stop  the  holes  ** 
out  of  which  malefactors  had  been  escaping. 

Upon  the  question  of  evidence  we  also  concur.     As  the  facts  are 
set  out,  the  witness  Vagris  did  not  by  his  answer  show  that  he  had 
such  a  knowledge  of  the  general  character  of  the  witness  O'Brian  as 
to  make  his  opinion  in  respect  to  such  general  character  competent 
evidence.     Before  a  witness  can  give  his  opinion  as  to  handwriting, 
he  must  say  he  is  acquainted  with  it,  by  having  seen  the  party  write, 
or  having  seen  papers  in  his  handwriting,  about  which  there  could  be 
no  dispute.     In  this  case  the  witness  is  not  asked  ^^  if  he  knew  the 
general  character  of  the  witness  O'Brian  ; "  nor  does  he  state  that  he 
had  any  opportunity  of  knowing  it,  except  that  "he  had  known  him 
for  several  years,  and  never  heard  anything  against  him  from  any- 
body."     He  does  not  say  he  had  any  intercourse  with  O'Brian,  or 
any  business  transactions,  or  any  reason  or  opportunity  for  finding 
oat  his  general  character.     I  may  have  known  a  thousand  men  for 
several  years,  never  heard  anything  said  against  them,  and  still  have 
no  know^ledge  of  their  general  character. 

The  law  presumes  every  person  to  be  of  good  ^neral  character 
until  the  contrary  appears.  So  this  evidence,  if  competent,  was 
^HioUy  immaterial ;  it  simply  affirms  an  implication  of  law.  Had 
this  witness  been  asked  the  usual  preliminary  questions,  to  make  his 
opinion  as  to  general  character  competent,  to  wit,  are  you  acquainted 
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with  the  general  character?  and  then  the  embarraasment  had  oc- 
curred, because  of  his  not  exactly  comprehending  the  legal  idea  of 
"  geseral  character,"  it  would  have  presented  a  Afferent  question. 

vVe  concur  with  his  honor  in  the  opinion  that  there  is  no  rule  of 
evidence  by  which,  without  explanation  and  without  the  preliminary 
question,  whether  he  knew  the  general  character  of  the  witness,  and 
tne  means  by  which  he  had  acquired  that  knowledge,  a  witness  can 
be  competent  to  give  his  opinion  as  to  the  general  character  of  an- 
other witness,  simplv  because  he  had  known  him  for  several  years 
and  had  never  heard  anything  said  against  him. 

This  would  be  stretching  evidence  as  to  general  character  farther 
than  is  done  by  the  old  cases.  We  are  xmable  to  see  how  ^^  the 
greater  liberality  in  respect  to  evidence  as  evinced  by  recent  legisla- 
tion "  affects  our  question. 

There  is  no  error. 

Per  Curiam.  Judgment  cffirmed. 


Lewis  Rice  v.  The  State. 

(8  Heisk.  215.    Supreme  Court,  Tennessee,  1871.) 

Receiving  Stolen  Goods, —  Constitutional  Law. —  Conclusion  eontrapaoetn. 
—  Practice.  —  Production  of  Papers,  —  Declarations  denying  CmilL  — 
Intent, 

The  constitutional  provision,  art.  6,  s.  12,  that  indictments  shall  conclude  "  against  the 

peace  and  dignity  of  the  State/'  is  imperatiye,  and  makes  those  words  essential  to  the 

validity  of  an  indictment. 
It  is  not  necessary  that  each  count  of  an  indictment  have  this  formal  conclusion ;  if  the 

whole  so  conclude,  it  is  sufficient. 
Where  there  are  good  and  bad  counts  in  an  indictment,  upon  a  general  verdict  of  ^uHty, 

the  court  tvill  presume  that  the  finding  is  responsive  to  the  good  and  not  the  ImmI 

counts. 
Where  the  proof  is  set  out,  and  relates  to  the  bad  count  only,  the  judgment  should  be 

arrested.    Where  it  relates  equally  or  properly  to  both,  the  verdict  and  judgment  'vriU 

be  good. 
Money  orders,  alleged  to  have  been  stolen,  if  in  court,  must,  on  demand  of  the  prisoner, 

be  submitted  to  the  jury. 
Where  the  prosecutor,  by  means  of  promises,  induced  the  defendant  to  show  him  stolen 

articles,  and  his  declarations  were  admitted  that  he  received  them  from  another,  not 

knowiug  that  they  were  improperly  obtained,  the  admission  of  the  statement  was  held 

not  to  be  error  against  the  prisoner. 
A  charge  that,  if  the  prisoner  received  the  property  knowing  it  to  be  stolen,  he  uraa 

guilty  of  a  crime,  is  erroneous,  unless  it  further  state  that  he  must  have  fraudulently^ 

mteiided  to  deprive  the  owner  thereof. 

James  Elder  ^  R,  P.  Rains^  Jr,^  for  the  prisoner. 

Attorney  General  ffeiskell^  for  the  State. 

Sneed,  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  appeals  in  error  from  the  judgment  of  the  Circuit 
Court  of  the  county  of  Gibson,  upon  a  general  verdict  of  guilty 
under  an  indictment  containing  two  counts,  the  first  an  accuas^tiou 
of  grand  larceny,  and  the  second  charging  the  crime  of  receiviug 
3tolen  goods  of  greater  value  than  ten  dollars.  The  verdict  is  iu  the 
form  following :  '^  The  said  Lewis  Rice  is  guilty  in  manner  and 
form  as  charged  in  the  indictment,  and  the  jury,  upon  their  oath,  clo 
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further  say,  for  the  offence  aforesaid,  the  said  Lewis  Rice  shall  un- 
dergo confinement  in  the  penitentiary  of  the  State  for  the  period  of 
five  years." 

The  property  so  alleged  to  have  been  stolen  or  feloniously  received 
was   a  pocket-book  belonging  to  Dr..  McGhee,  containing  United 
States  treasury  notes  and  National  Bank  notes  of  various  denomina- 
tions, set  out  and  described  in  the  indictment,  and  two  money-orders 
described  in  the  indictment  as  "  one  piece  of  paper  having  thereon  a 
money-order  for  twenty-five  dollars,  of  the  value  of  twenty-five  dol- 
lars ;  and  one  other  piece  of  paper  having  thereon  a  money-order  for 
twenty  dollars,  of  the  value  of  twenty  dollars."     The  value  of  the 
pocket-book  is  stated  in  the  indictment  at  one  dollar,  and  its  con- 
tents at  about  two  hundred  dollars  in  the  aggregate.    The  facts  are, 
that  Dr.  McGhee  had  employed  the  prisoner  and  one  Green  David- 
son, both  colored  men,  to  remove  his  furniture  from  one  room  to 
another,  in  the  town  of  Trenton*    While  the  furniture  was  being 
removed,  Dr.  McGhee  left  the  house  and  walked  down  into  the 
town.     In  a  short  time  he  missed  his  pocket-book,  containing  the 
valuables  charged  to  have  been  stolen,  and  remembering* that  he 
had  left   the   pocket-book  secreted  between  the   mattresses  upon 
which  he  had  slept  the  night  before,  he  returned  to  the  house  and 
found  that  the  mattresses  and  other  furniture  had  been  removed, 
and  the  pocket-book  could  nowhere  be  found.     At  once  suspecting 
that  one  of  his  two  employes  had  taken  his  pocket-book,  he  obtained 
a  search-warrant  and  searched  their  houses,  but  without  finding  the 
lost  property.    He  then  determined  to  examine  each  of  his  employes 
separately,  and  to  this  end  he  took  the  prisoner  into  a  private  room. 
His  interview  with  the  prisoner  is  thus  narrated  by  Dr.  McGhee  in 
bis  testimony :  ^'  I  said  to  him, '  Now  Rice,  if  you  will  tell  me  all 
about  my  money,  I  will  not  prosecute  you,  ana  I  will  give  you  five 
dollars.'        The  prisoner  then  remarked  to  him,  "  If  you  will  go 
with  me,  I  will."     They  then  went  ofif  together,  and  went  into  the 
lot  where  the  prisoner  lives,  or  one  adjoining,  and  the  prisoner  d\ 
into  the  ground  and  dug  up  a  tin  box  which  had  in  it  one  hundn 
and  fifty-five  dollars  in  money  and  the  two  money-orders,  one  for 
twenty -five  dollars,  and  the  other  for  twenty  dollars  ;  and  he  then 
dog  a  little  farther  and  produced  the  pocket-book,  and  handed  it  to 
the  witness  with  the  money  and  orders,  and  remarked,  "  This  money 
and  the  pocket-book  Green  Davidson  gave  me  requesting  me  that 
I  should  take  care  of  it  for  him.    I  did  so,  but  I  did  not  know  where 
he  got   the  money."     To  the  introduction  of  this  confession,  the 
prisoner,  by  his  counsel,  objected ;  but  the  objection  was  disallowed 
by  tlie  court,  and  the  confession  went  to  the  jury.     The  identity  of 
the  pocket-book  was  established,  but  its  value  was  not  proven.    The 
witness  beUeved  that  the  money  so  found  was  his  property,  but  he 
could   not  swear  positively,  and  only  thought  the  money  was  his 
from  tlie  worn  condition  oi  one  of  the  bills  of  twenty  dollars.     The 
money  had  all  been  disposed  of  before  the  trial,  and  could  not  be 
produced  upon  the  demand  of  the  prisoner.     In  describing  the 
money,  the  witness  stated  that  he  had  some  twenties,  some  tens, 
and  some  five  dollar  bills  ;  some  of  which  he  was  satisfied  was  what 
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is  commonly  called  greenbacks,  and  some  what  was  called  National 
Bank  currency.  Whether  the  twenties  were  all  greenbacks,  or  some 
National  Bank  currency,  or  whether  some  of  the  tens  were  green- 
backs, or  some  National,  or  whether  some  of  the  fives  were  green- 
backs or  some  National  Bank  currency,  he  could  not  tell. 

There  were  some  twenty  dollar  bills  of  greenbacks,  in  the  money 
he  obtained  from  the  prisoner,  that  were  a  little  worn  and  old.  That 
he  remembered  very  well  to  have  had  one  in  his  pocket-book  of  a 
similar  character,  and  "  it  looked  like  his  ; "  but  to  say  any  of  them 
were  his,  he  could  not,  from  any  private  mark.  He  had  received 
them  all  at  the  value  they  purported  tx)  be,  believing  that  they  were 
his,  and  he  passed  off  the  twenty  dollar  bill  as  currency  as  twenty 
dollars.  The  two  orders  he  considered  of  value  to  the  amount  they  • 
called  for,  and  a  portion  of  one  of  them  had  already  been  paid  to 
him."  The  prisoner's  counsel  called  for  the  production  of  the  orders, 
and  that  they  be  read  to  the  jury,  the  witness  having  the  orders  in 
his  hands.  The  court  refused  to  permit  the  orders  to  be  read  to  the 
jury,  to  which  ruling  the  prisoner  excepted.  The  pi-isoner  intro- 
duced Mrs.  McGhee  as  a  witness  in  his  behalf.  She  testified  that 
the  piisoner  and  Green  Davidson  were  both  at  her  house  that  morn- 
ing, and  were  removing  the  furniture  from  the  usual  sleeping-room 
to  another  room;  but  before  they  had  completed  the  job,  Green 
Davidson  left  and  went  to  Mrs.  Seat's,  the  adjoining  lot.  An 
inquiry  was  made  as  to  why  he  had  gone,  and  the  reply  was  that 
he  had  gone  for  water.  The  witness  remarked  that  there  was 
plenty  of  water  there.  He  returned,  however,  and  the  two  con- 
tinued the  removal  of  the  furniture,  which  was  finished  just  before 
dinner,  and  the  prisoner  left  first.  Before  he  left,  something  was 
said  about  paying  him,  to  which  he  replied  it  made  no  difference. 
Then  Green  Davidson  left,  and  both  had  left  before  Dr.  McGhee 
returned  to  his  dinner.  In  the  course  of  the  testimony  of  this  ipt- 
ness,  she  stated  that  Dr.  McGhee  said,  that  when  the  mattresses 
were  removed.  Green  Davidson  was  in  another  room.  To  this 
statement  there  was  no  exception  by  the  prisoner,  and  there  was 
no  ruling  upon  it  by  his  honor,  the  circuit  judge. 

As  already  stated,  there  were  two  counts  in  the  indictment :  the 
first  charging  the  offence  of  larceny ;  and  the  second,  that  of  receiv- 
ing stolen  goods,  knowing  them  to  be  stolen,  with  intent  to  deprive 
the  true  owner  thereof.     The  count  for  receiving  stolen  goods  con- 
cludes with  the  words  "  contrary  to  the  peace  and  dignity  of  the 
State ; "  but  the  count  for  larceny  has  no  such   conclusion.      The 
prisoner  demanded  to  be  tried  upon  the  count  for  receiving  stolen 
goods,  and  called  upon  the  Attorney  General  to  enter  a  nolle  pron. 
as  to  the  other  count,  which  was  refused,  and  the  prisoner  was  tried 
upon  both  counts.     The  verdict,  as  will  be  seen,  was  a  general  ver- 
dict of  guilty,  as  charged  in  the  indictment.     The   charge  of    the 
court,  after  defining  the  distinction  between  grand  and  petit  larceny, 
and  correctly  charging  the  law  as  applicable  to  those  offences,  ajicl 
after  giving  the  prisoner  the  full  benefit  of  the  doctrine  of  reason- 
able doubt,  and  all  other  defences  merely  technical,  proceeds  as    fol- 
lows :    "  If  you  find   from   the   proof  that  he  stole  the  goods    or 
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money,  as  stated  above,  and  that  they  were  of  the  value  of  ten  dol* 
lars  or  under,  he  would  be  guilty  of  petit  larceny.  If  he  received 
the  goods  or  money,  knowing  them  at  the  time  to  have  been  stolen, 
he  would  be  guilty  of  a  crime,  the  penalty  of  which  was  the  same  as 
if  he  had  stolen  them  himself.  There  are  two  counts  in  the  indict- 
ment. You  may  find  him  guilty  on  one,  and  acquit  him  on  the 
other,  or  you  may  find  a  general  verdict  of  guilty." 

Upon  this  record,  a  number  of  questions  are  made,  and  upon  each 
the  opinion  of  the  court  is  requested.  And  premising  that,  for  some 
of  the  alleged  errors  of  the  law,  the  cause  must  be  remanded  for  a 
new  trial,  we  forbear  from  criticising  the  facts,  and  proceed  at  once 
to  consider  the  errors  of  law  as  they  arise  upon  the  record. 

An  indictment  in  this  State,  that  does  not  conclude  ^^  against  the 
peace  and  dignity  of  the  State,"  is  a  nullity.     It  is  a  positive  injunc- 
tion of  the  Constitution  itself  that  such  shall  be  the  conclusion  of 
every  indictment.     It  is,  therefore,  a  matter  that  cannot  be  afiEected 
by  legislation,  and  a  defect  that  cannot  be  ignored  by  the  courts. 
An  indictment  without  these  words  is  not  an  accusation  of  crime, 
and  not  an  indictment  in  the  sense  of  the  Constitution.     No  convic- 
tion upon  such  an  indictment  could  be  permitted  to  stand ;  and  a 
prisoner  cannot  waive  his  rights  in  this  respect,  as  it  is  the  impera- 
tive mandate  of  the  Constitution  that  all  crimes  shall  be  prosecuted 
by  presentment  or  indictment,  and  that  all  indictments  shall  con- 
clude, ^^  against  the  peace  and  dignity  of  the  State."     By  the  stat- 
ute (37  Hen.  8,  c.  8),  the  words  vi  et  armis^  viz. :  baculis^  cultellis^ 
areubus  et  sagittia^  or  such  like,  shall  not,  of  necessity,  be  put  or  com- 
prised in  any  inquisition  or  indictment.     And  *'  exceptions  to  indict- 
ments omitting  these  words  have  often  been  answered  by  this  court 
bv  quoting  this  old  statute."     Tipton  v.   The  State^  2  Yer.  542 ; 
Taylor  v.    TTie  State^  6  Hum.  285.     And  by  our  Code,  the  words 
**  contrary  to  the  form  of   the  statute,"  and  other  words   merely 
formal,  are  dispensed  with,  such  as  are  not  essential  in  the  descrip- 
tion of    the  offence.     Code,  5115 ;  et  vid.  2  King's  Dig.  §  4950. 
But  the  conclusion,  ^^  against  the  peace  and  dignity  of  the  State," 
cannot  be  dispensed  with. 

It  is  held  that  each  count  in  an  indictment  must  be  a  complete  in- 
dictment in  itself.  This,  we  think,  refers  to  the  description  of  the 
ofFence,  and  not  to  the  formal  conclusion.  And  it  seems  that  the 
good  and  bad  counts  may  by  apt  reference  and  averment,  become 
so  incorporated  in  each  other,  that  the  principal  count  and. the  mat- 
ter borroived  for  the  other,  may  constitute  together  a  complete  accu- 
sation. The  State  v.  Lea^  1  Cold.  175.  The  count  of  the  indict- 
ment now  in  judgment  which  charges  the  larceny  does  not  conclude 
^  against  the  peace  and  dignity  of  the  State,"  and  if  it  stood  alone, 
would  be  bad  for  want  of  the  proper  conclusion.  But  the  last  count 
does  have  the  proper  conclusion ;  and  we  hold  this  to  be  sufficient, 
and  that  the  conclusion  '^  against  the  peace  and  dignity  of  the 
State,"  in  the  last  count,  relates  to  all  other  preceding  counts.  And 
in  this  cnse,  the  verdict  is  general;  and  even  if  one  coimt  were 
fatally  defective,  the  established  rule  here,  as  in  England,  is,  that  at 
(»mmon  law,  upon  a  general  verdict  of  guilty  upon  an  indictment 
vor..  I.  24 
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containing  several  counts,  where  some  are  good  and  others  bad,  the 
court  will  pronounce  judgment  upon  the  good  counts,  upon  the  pre- 
sumption that  it  was  to  the  good  counts  the  verdict  attached.  2 
Whart.  Cr.  L.  §  3047.  And  such  is  now  the  provision  of  our  stat- 
ute upon  the  subject.  Code,  5217.  This  practice  was  sustained  by 
this  court  in  the  case  of  laham  v.  2%£J  State^  1  Sneed,  113.  This 
presumption  of  law,  however,  that  the  general  verdict  of  guilty  was 
responsive  to  the  valid  count,  and  not  to  the  defective  count,  is  not 
conclusive,  but  primd  facie.  In  a  case  where  the  proof  is  fully  set  out 
in  the  bill  of  exceptions,  if  it  be  clear  upon  the  facts  that  the  ver- 
dict is  not  responsive  to  the  valid  count,  the  presumption  would  fail, 
and  upon  such  a  conviction,  the  judgment  should  be  arrested.  In 
this  case,  we  cannot  say  upon  the  facts  that  the  verdict  specially  at- 
taches to  the  count  alleged  to  be  bad  for  want  of  the  proper  conclu- 
sion, and  therefore  the  presumption  of  law  would  relieve  us  of  all 
diflBculty  on  that  question,  even  if  we  held  the  exception  fatal. 

We  think  there  was  error  in  the  ruling  of  the  court,  in  disallow- 
ing the  prisoner's  demand  for  the  production  and  reading  of  the 
money-orders  referred  to  in  the  proofs  These  papers  being  in 
court,  and  in  the  hands  of  the  witness,  and  being  an  important  link 
in  the  chain  of  testimony  against  the  prisoner,  he  had  a  right  to 
criticise  and  test  their  identity  as  well  as  their  value.  In  the  case  of 
Pyland  v.  The  State^  it  was  held  that,  if  any  question  be  made  as 
to  the  genuineness  of  the  bank  notes  alleged  to  have  been  stolen, 
the  court  should  require  the  prosecutor  to  produce  the  notes,  if  in 
his  possession.  If  he  fail  to  produce  them  when  required,  it  will  be  ' 
a  strong  circumstance  in  favor  of  the  prisoner.    4  Sneed,  357. 

The  confession  of  the  prisoner  was  evidently  and  clearly  superin- 
duced by  the  fear  of  a  prosecution  or  the  hope  of  a  reward.    Taougli 
he  does  not  confess  himself  guilty  —  and  though  it  be  the  general 
rule  that  confessions  must  be  taken  altogether  —  yet  in  view  of  the 
manner  in  which  the  stolen  propertjr  was  concealed,  the  confession 
under  the  circumstances,  if  unexplamed,  covers  the  prisoner  -with  a 
fatal  suspicion.      It  is  a  familiar  rule  of  criminal  evidence,  that 
though  a  confession  be  improperlv  obtained  —  as  by  hope  of  rei?vTird 
or  threats  of  punishment  —  yet,  if  important  facts  be  discovered  \>y 
it,  so  much  of  it  as  discovers  said  facts  is  admissible.     Deaihridge  v. 
State^  1  Sneed,  75.     And  a  good  illustration  of  this  rule  is  given  in 
the  case  of  Hudson  v.  The  State^  (9  Yer.  408,)  where  it  is  held  that 
if  the  prisoner,  in  an  improper  confession,  point  out  the  place  ^where 
the  stolen  property  is  found,  the  presumption  of  guilt  arises  against 
him,  and  the   burden  of  proof  devolves   on  him  to  reconcile    his 
knowledge  with  his  innocence.    2  King's  Dig.  151.     The  reasons  for 
excluding  confessions  of  guilt  when  made  under  stre^  of  improper 
influence,  as  by  threats  or  promises,  is  the  great  probability  of  their 
being  untrue.     In  Deathridge^a  case  it  is  said  that,  in  such    case,  it 
is  competent  to  prove  that  the  prisoner  stated  or  pointed    ont   tihe 
place,  and  the  goods  were  found  there.     But  it  is  not  competent  to 
prove,  further,  that  the  prisoner  said  he  put  the  goods  there.       Tliia 
case  is  supported  by  the  ancient  authorities  on  this  subject,       Tlins 
it  is  said,  that  although  a  confession  obtained  by  means  of  promises 
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or  threats  cannot  be  received ;  yet  if,  in  consequence  of  that  confes- 
sion, certain  facts  tending  to  establish  the  guilt  of  the  prisoner  are 
made  known,  evidence  of  those  facts  may  be  received.     Roscoe  Cr. 
Ev.  60  ;  Com.  v.  Knapp,  9  Pick.  496  ;  State  v.  Cranky  2  Bailey,  67. 
A  fact,  it  is  said  by  the  court,  in  1  Leach,  264,  if  it  exists  at  all, 
must  exist  in  the  same  manner,  whether  the  confession  from  which 
it  is  derived   be  in  other  respects  true  or  false.     Facts  thua  ob- 
tsuned,  however,  must  be  fully  and  satisfactorily  proven,  without  call- 
ing in  the  aid  of  any  part  of  the  confession  from  which  they  have 
been  derived.     The  most  that  is  proper,  said  Mr.  East,  to  be  left  to 
the  jury  in  such  case  is  the  fact  of  the  witness  having  been  directed 
by  the  prisoner  where  to  find  the  goods,  and  his  having  found  them 
accordingly  ;  but  not  the  acknowledgment  of  the  prisoner  having 
stolen  or  put  them  there,  which  is  to  be  collected  or  not  from  all  the 
facts  in  the  case.    2  East's  P.  C.  658.     Such  a  confession,  it  is  said, 
may  be  evidence  only  of  the  fact  that  the  prisoner  was  acquainted 
with  the  other  fact  which  he  disclosed ;  and  ttiat  so  far  as  such 
knowledge  goes,  it  is  evidence  to  convict  him  of  the  offence.     The 
leading  case  of  Warickshajl,  so  often  referred  to  in  the  books,  was 
very  similar  to  the  case  now  in  judgment.     The  prisoner  was  in- 
dicted as  receiver  of  stolen  goods,  and  in  consequence  of  promises  of 
favor,  made  a  full  confession  ;  and  according  to  that  confession,  the 
property  was  found  at  her  lodgings  concealed  between  the  sackings 
of  her  bed.     It  was  held,  the  evidence  of  the  finding  was  admissible. 
1  Leach,  263  ;  Roscoe  Cr.  Ev.  51.    Applying  these  principles  to  the 
case  in  judgment,  we  hold,  that  so  much  of  the  statement  of  the 
prisoner  as  disclosed  the  place  of  concealment  of  the  property  was 
very  properly  admitted  to  the  jury,  the  same  being  found  to  be  true, 
by  finding  the  property  in  the  place  designated  by  him.     The  state- 
ment, however,  expressly  disclaims  and  denies  all  guilt  in  the  prem- 
ises, and  the  only  feature  of  it  that  could  be  of  value  to  the  pros- 
ecution is  the  discovery  of  the    important  fact,  that  the  prisoner 
himself  had  concealed  the  goods,  and  that  the  statement  has  discov- 
ered the  place  of  their  concealment.     And  these  are  circumstances 
which  may  well  be  considered  by  the  jury  against  the  prisoner,  in 
the  absence  of  any  satisfactory  explanation.     The  burden  of  proof 
is  upon  the  prisoner  now,  to  reconcile  his  knowledge  with  his  inno- 
cence. 

We  come  to  consider  and  dispose  of  the  last  exception  in  the  case, 
as  presented  in  the  argument.  The  court  charg^  the  jury,  after 
fully  and  correctly  charging  the  law  upon  all  other  points  involved, 
that  '"^  if  the  prisoner  received  the  property,  knowing  it  to  be  stolen, 
he  was  guilty  of  a  crime."  The  prisoner  had  a  right  to  a  full  expo- 
sition of  the  law  upon  this  subject,  and  a  full  definition  of  the  offence 
of  receiving  stolen  goods.  The  mere  receipt  of  stolen  goods,  know- 
ing them  to  be  stolen,  is  not  of  itself  a  crime.  For  such  receiving 
may  be  for  the  most  honorable  purposes.  The  essence  of  the  offence 
is,  that  the  receiving  of  stolen  goods,  knowing  them  to  have  been 
stolen,  is  accompanied  by  fraudulent  intent  to  deprive  the  true  owncfr 
thereof-^  This  is  the  offence,  and  it  must  be  thus  chai^d  in  the 
indictment,  as  it  is  in  this  case,  and  it  must  be  shown  in  the  proof  by 
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such  circumstanoes  as  leave  no  reasonable  doubt  of  the  guilty  knowl- 
edge. Unless  thei*e  be  evidence  showing  this  knowledge,  either 
direct  or  circumstantial,  the  prosecution  must  fail.  Vide  Bedford  v, 
State^  5  Hum.  552 ;  Murell  v.  State^  5  Hum.  68 ;  Dtpight  v.  State^ 
5  Yerg.  154 ;  Casaels  v.  State^  4  Yerg.  149. 

We  hold,  therefore,  that  the  court  erred  in  this  portion  of  the 
chaige  to  the  jury ;  and  for  this  and  other  causes  herein  indicated 
the  judgment  is  reversed,  and  the  case  remanded  for  a  new  trial. 


Sl^iTS  V.  Albxakdeb  Rushikg. 

^69  N.  C.  29.     Sapreme  Court,  187S.) 
Receiving  Stolen  Goods, 

If  &  penon  receive  stolen  roods,  knowing  them  to  be  snch,  not  for  the  par|>ofle  of  mak- 
ing them  his  own,  or  of  deriyuig  profit  from  them,  but  simply  to  aid  the  thief  in  carrj- 
ing  them  off,  he  is  guilty  of  the  crime  of  receiTing  stolen  goods,  knowing  them  to  have 
bc^  stolen. 

This  was  an  indictment  against  the  defendant  for  receiving  some 
stolen  cotton,  knowing  it  to  have  been  stolen.  At  the  trial  before 
his  honor,  Clarke,  J.,  at  the  last  Superior  Court  for  Wayne  County, 
the  jury  found  the  following  facts  as  a  special.verdict :  — 

One  John  Newsom  stole  the  cotton  at  night  from  one  Coor'a  bam 
and  started  with  it  to  one  Roberts,  a  merchant,  to  sell  it,  and  came 
to  the  house  of  Rushing,  who  lived  on  a  public  road  between  Coor'a 
and  Roberts's.     Newsom  then  hired  Rusning  to  put  a  part  of  the 
cotton  in  his,'Rushing's,  bag,  and  go  along  with  him,  Newsom,  and 
thus  help  him  to  get  the  cotton  to  Roberts's  store,  to  whom  they 
offered  to  sell  the  cotton,  it  being  under  Newsom's  control.     Rush- 
ing then  and  there  told  Roberts  that  the  cotton  belonged  to  Ne^^som 
and  not  to  himself.     Roberts  refused  to  buy,  but  kept  the  cotton 
until  next  day.     Newsom  sent  Rushing  next  morning  to  get  pay  for 
the  cotton,  when  Roberts  still  refused  to  pay,  and  Rushing   said 
Newsom  might  come  and  get  his  pay  or  his  cotton. 

During  the  next  day  Coor  got  his  cotton  &om  Roberts,  and  ^went 
to  see  Rushing,  who  said  he  knew  the  cotton  was  stolen,  because  he 
knew  Newsom  was  a  hireling  and  not  a  cotton  raiser.  Upon  tliese 
facts,  his  honor  was  of  opinion  that  the  defendant.  Rushing^  \¥^k8 
guilty  of  the  charge  of  receiving  the  stolen  cotton,  knowing  it  to 
have  been  stolen,  and  pronounced  a  judgment  from  which  tlie  de- 
fendant appealed. 

Faircloth  ^  Qrainger^  for  the  defendant. 

Attorney  General  Hargrove^  for  the  State. 

Reads,  J.  After  another  had  stolen  the  cotton,  the  defendant, 
knowing  it  to  have  been  stolen,  put  a  part  of  it  in  his  bag,  and 
helped  the  thief  to  carry  it  to  a  merchant,  to  sell  it.  The  qnestion 
is,  whether  that  is  receiving  stolen  goods  ?  It  is  insisted  tbat^  it  is 
not,  because  the  defendant  did  not  intend  to  make  them  his  o^w^i,  or 
to  derive  any  profit  from  them,  but  simply  to  aid  the  thief,  as  a 
friendly  act. 


SHANNAUAN  v,  COMMONWEALTH.  878 

It  is  said  by  a  respectable  writer  that  it  is  not  necessary  that  he 
sliould  act  from  motives  of  personal  gain.  If  his  object  is  to  aid 
the  thief,  it  is  sufficient.  2  Bish.  Cr.  L.  S.  1092.  A  pickpocket 
passes  the  thing  stolen  to  one,  and  he  to  another  and  anotner  in  the 
crowd,  who  receive  it  to  aid  the  thief;  all  are  guilty.  Guilty  of 
the  theft  if  there  was  preconcert ;  guilty  of  receiving  stolen  goods, 
knowing  them  to  be  stolen,  if  they  only  aided  the  thief  after  the 
act. 

There  is  no  error ;  this  will  be  certified. 

Feb  Cubiam.  Judgment  affirmed. 

In  Rex  T.  LkzvU,  6  C.  &  P.  177,  wbich  and  Mr.  Justice  Taunton.    "  Tannton,  J. 

vas  an  indictment   for   receiving   stolen  (in  snmminff  up  against  the  receiver)  said : 

^Dods,  Gumey,  B.,  said :  **  If  the  receiver  "  Whether  ne  maSe  anj  bargain  or  not,  is 

takes  withoat  any  profit  or  advantage,  or  a  matter  of  no  consequence.  If  he  received 

whether  it  be  for  the  purpose  of  profit  or  the  property  for  the  mere  purpose  of  con- 

noC,  or  merely  to  assist  the  thief,  it  is  pre-  cealment,  without  deriving  any  profit  at 

dsely  the  same."    In  Rex  v.  RichartUon,  all,  he  is  just  as  much  a  receiver  as  if  he 

6  C.  &  P.  177,  which  was  an  indictment  for  had  purchased  it.    It  is  a  receiving  within 

the  same   offence,  the  trial   was   before  the  meaning  of  the  statute." 
Mr.  Justice  Qaselee,  Mr.  Baron  Yaughan, 


ShANKAHAN  V.   GOMHOKWBALTH. 

(8  Bash,  463.     Court  of  Appeals  of  Kentucky,  1871.) 

Murder,  —  Drunkenness,  —  Malice. 

V<taitary  drunkenness  neither  excuses  the  offence  nor  mitigates  the  punishment. 
Where  noaliee  is  of  the  essence  of  the  offence,  evidence  of  intoxicatioii  on  Uie  pwt  of 
the  defendant  is  admissible  as  bearing  upon  that  question. 

A.  H.  Fields  for  appellant. 

John  Modmauy  Attorney  General,  for  appellee. 

Chief  Justice  Pbyob  deliyered  the  opinion  oi  the  ooort. 

The  appellant,  Matthew  Shannahan,  was  indicted  in  the  Jefferson 
Circuit  C/Ourt  for  the  murder  of  C.  W.  Montgomery,  and  under  the 
indictment  was  tried  by  a  jury,  and  found  guilty  as  charged,  and  by 
the  judgment  of  that  court  condemned  to  be  nung,  and  from  that 
jud^aent  he  prosecuted  this  appeal. 

It  will  be  necessary  to  recite,  in  substance,  the  facts  proven  upon 
the  trial  in  order  to  determine  the  propriety  of  the  refusal  by  the 
court  below  to  give  certain  instructions  askea  for  by  counsel  for  the 
appellant,  and  the  giving  of  instructions  m  Ueu  thereof. 

It  appears  from  the  evidence  that  the  appellant,  on  the  22d  of 
August,  in  the  year  1870,  about  twelve  or  one  o'clock  of  that  day, 
announced  his  intention  of  going  to  see 'Montgomery  (the  deceased) 
for  the  purpose  of  setting  his  (appellant's)  stone-hammer,  saying 
''  that  Montgomery  had  taken  it  away."  The  appellant  hstd  been 
informed  that  the  deceased  was  working  for  a  man  by  the  name  of 
Shanks.  He  went  to  the  grocery  of  Shanks  and  inquired  for  Mont- 
gomery, and  was  told  that  he  was  in  the  woods  at  work  some  half 
mile  distant  from  the  house.  While  at  Shanks's  be  took  a  dram, 
porchased  a  quart  of  whiskey,  and  started  in  the  direction  ot  the 
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woods  where  Montgomery  was  at  labor,  and  upon  his  arrival  there 
found  Montgomery  and  a  man  by  the  name  of  Applegate  at  work. 
The  appellant  and  the  deceased,  as  the  witness  Applegate  states, 
met  each  other  in  a  friendly  manner,  and  engaged  in  conversation 
relative  to  deceased  having  previously  worked  for  him,  and  appel- 
lant offered  to  employ  him  again.  The  three  drank  the  quart  of 
whiskey,  and  late  in  the  evening  returned  to  Shanks's  grocery,  where 
they  took  another  drink  and  had  the  quart-bottle  refilled.  Apple- 
gate  left  them  late,  and  says  that  when  he  left  they  were  still 
friendly  and  drinking.  The  appellant  and  deceased  left  Shanks's 
house  after  night,  and  went  in  company  to  Brown's  residence,  where 
deceased  was  boarding,  and  reached  there  about  half  past  eight 
o'clock  at  night.  From  Shanks's  house  to  Brown's  is  a  distance  of 
about  five  himdred  yards.  Upon  their  arrival  at  Brown's  he  refused 
to  permit  the  appellant  to  remain  all  night ;  but  upon  the  sugges- 
tion of  the  deceased,  that  if  he  persisted  in  refusing  he  would  sleep 
with  appellant  in  the  stable.  Brown  consented  that  the  appellant 
might  remain  all  night.  The  two  then  entered  the  family-room  of 
Bi  own,  placed  the  quart-bottle  of  whiskey  on  the  mantel,  with  about 
one  third  of  its  contents  gone,  and  conversed  with  Brown  fifteen  or 
twenty  minutes. 

They  then  left  by  a  stairway  for  their  bed-room  upstairs,  and  when 
they  reached  the  floor  above.  Brown  says  he  heard  a  scuffle  and  fall, 
and  Montgomery  cried  out,  "  You  have  killed  me."     He  hurried  to 
the  room  and  met  the  appellant  coming  down  the  stairway  with  a 
knife  in  his  hand,  and  witness  ordered  him  not  to  leave.     He  made 
his  escape  through  the  back  door  leading  to  the  rear  of  witness's 
premises,  and  was  in  a  few  days  afterward  arrested.     The  witnesses 
found  Montgomery  badly  cut  upon  the  arms,  legs,  and  other  parts 
of  the  body,  and  his  entrails  protruding.    He  lived  but  a  short  time  ; 
stated  that  Shannahan  had  killed  him  without  cause.    The  deceased 
had  no  weapons  upon  his  person,  and  so  far  as  the  circumstances 
indicate  offered  no  resistance.     The  evidence  establishes  the  fact 
that  the  appellant  when  sober  is  a  quiet,  peaceable,  and  industrious 
man,  but  when  drunk  is  boisterous,  unruly,  and  always  when  in  that 
condition  ready  to  attack  friend  or  foe.     There  is  no  doubt  from  the 
proof  but  that  both  the  appellant  and  the  deceased  were  under  the 
influence  of  liquor  at  the  time  of  the  killing. 

The  appellant's  counsel  relies  in  his  argument  upon  five  different 
grounds  for  the  reversal  of  this  case :  — 

1.  Because  the  verdict  is  against  the  evidence. 

2.  An  improper  effort  upon  the  part  of  the  Attorney  for  the  Com- 
monwealth to  convict  the  accused. 

3.  That  the  special  judge  had  no  power  to  pronounce  the  judg- 
ment upon  the  verdict. 

4.  That  the  court  misinstructed  the  jury. 

5.  That  the  court  refused  properly  to  instruct  the  jury. 

This  court  has  no  power  to  revise  a  judgment  of  conviction  for 
either  the  first,  second,  or  third  mrounds  relied  upon  by  counsel,  and 
the  only  question  presented  by  me  record  is,  did  the  court  err  in  re- 
fusing the  instructions  asked  for  by  appellant's  counsel,  and  in  giv* 
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ing  other  instructions  in  lieu  thereof  ?  Counsel  insisted  that  the 
instructions  given  in  this  case  are  mtdtitudinous^  misleading^  and 
inapplicable.  While  instructions  given  to  a  jury  upon  such  an 
issue  as  is  here  presented  should  be  as  plain  and  concise  as  possible, 
and  no  more  in  number  than  the  case  requires,  still  the  defendant's 
counsel  asked  twenty-two  instructions,  and  the  court,  in  lieu  of  and 
in  explanation  of  these  instructions,  gave  about  one  half  the  num- 
ber, the  most  of  which  contain  the  law  of  the  case,  and  were  cer- 
tainly not  prejudicial  to  the  appellant. 

The  effort  upon  the  part  of  the  defence,  from  the  legal  proposi- 
tions submitted  to  the  jury,  was  to  reduce  the  offence  from  murder 
to  manslaughter  by  reason  of  appellant's  intoxicated  condition  at 
the  time  of  the  killing.  The  propriety  of  the  instructions  on  this 
branch  of  the  case  will  alone  be  considered,  as  all  the  other  instruc- 
tions given  by  the  court  are  substantially  correct. 

Instruction  No.  9  given  by  the  court  m  behalf  of  the  appellant  is 
as  follows  :  ^^  That  if  at  the  time  of  the  alleged  commission  of  the 
crime  charged  in  the  indictment  the  accused  was  from  sensual  grati- 
fication and  social  hilarity,  and  not  with  the  design  of  committing  a 
crime,  under  the  influence  of  whiskey  to  such  an  extent  as  to  se- 
riously interfere  with  or  deprive  him  of  reason,  they  should  find 
him  not  guilty  of  murder,  but,  if  guilty  at  all,  of  voluntary  man- 
slaughter, unless  they  believe  from  the  evidence  he  drank  with  the 
intention  of  committing  the  deed  with  which  he  is  charged.  In 
which  case  he  would  be  guilty  of  murder. 

Instruction  No.  10  is  as  follows :  "  If  at  the  time  of  the  killing 
the  defendant  was  intoxicated  from  the  use  of  whiskey,  and  said 
intoxication  was  not  feigned  or  simulated,  nor  contracted  with  the 
intention  of  committing  the  deed,  and  the  killing  was  prompted  by 
the  intoxication  alone,  and  except  for  it  could  not  have  occurred, 
jou  should  find  him  not  guilty  of  murder,  but,  if  guilty  at  all,  of 
voluntary  manslaughter. 

The  counsel  for  appellant  insists  that  the  following  instructions 
should  have  been  given  without  containing  any  of  the  qualifications 
embraced  in  instructions  Nos.  9  aud  10,  viz. :  "  That  if  at  the  time 
of  the  killing  the  defendant  was  intoxicated  from  the  use  of 
whiskey,  and  the  killing  was  prompted  by  it  alone,  and  except  for 
it  would  not  have  occurred,  you  should  find  the  accused  not  guilty 
of  murder,  but,  if  guilty  at  all,  of  voluntary  manslaughter.'* 

In  the  opinion  of  this  court,  if  drunkenness  can  be  pleaded  in  ex- 
ease  for  crime,  or  by  way  of  mitigating  the  punishment  on  account 
of  crime,  we  perceive  no  valid  reason  for  withholding  from  the  con- 
sideration of  a  jury  such  an  instruction  as  asked  for  by  the  counsel 
for  the  appellant  in  a  case  like  this. 

It  was  a  settled  rule  of  the  common  law  that  voluntary  drunken- 
ness excused  no  man  from  the  commission  of  crime ;  and  instead  of 
palliating  the  offence  it  was  held  as  an  aggravation  of  the  wrong 
committed.  Some  of  the  more  recent  American  authorities  upon 
this  subject  have  greatly  relaxed  this  rule,  and  gone  so  far  as  to  es- 
tablish as  law  the  reverse  of  the  proposition,  viz :  "  That  voluntary 
drunkenness,  instead  of  aggravating  the  offence,  is  such  a  mitigating 
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fact  as  to  lessen  the  punishment ; "  and  upon  an  indictment  for  mur- 
der, in  the  absence  of  any  proof  showing  that  intoxication  was 
resorted  to  in  order  to  enable  the  party  charged  to  take  human  life, 
the  fact  of  drunkenness  itself  is  held  sufficient  to  reduce  the  crime 
from  murder  to  manslaughter.  By  the  statute  law  of  Kentucky 
drunkenness  is  made  an  (^ence  for  which  a  penalty  may  be  im- 
posed ;  and,  although  drunkenness  is  in  violation  of  good  morals 
as  well  Bs  the  law  of  the  land,  it  may  be  proper,  out  of  charity  to 
the  passions  of  men  and  their  inability  to  control  in  many  instances 
either  their  passions  or  appetites,  not  to  adhere  to  the  rigorous  rule 
of  the  common  law,  and  add  to  the  punishment  of  a  party  who  by 
committing  a  penal  offence  places  himself  in  such  a  condition  as 
causes  him  to  commit  a  still  greater  offence.  But  while  we  sanction 
this  modification  of  the  common  law  doctrine,  we  are  well  satisfied 
that  neither  the  interests  of  society  nor  the  wisdom  and  justice  of 
law  requires  or  authorizes  the  judicial  tribunals  of  the  country  to 
establish  the  legal  principle  that  the  violation  of  one  law,  resulting 
in  inflaming  and  exciting  the  worst  passions  of  men,  shall  be  deemed 
a  sufficient  cause  for  mitigating  the  punishment  to  be  inflicted  upon 
those  who  commit  great  crimes.  ^  The  law  of  England,  ccmsidering 
how  easy  it  ip  to  counterfeit  that  excuse  (drunkenness),  and  how 
weak  an  excuse  it  is  (though  real),  will  not  suffer  any  man  thus  to 
privilege  one  crime  by  another."  2  Blackstone's  Commentaries,  25. 
It  is  true  that  some  of  the  recent  adjudged  cases  qualify  the  princi- 
ple involved  by  stating  "  that  if  intoxication  is  resorted  to  for  the 
purpose  of  stimulating  one  to  the  commission  of  a  meditated  felony, 
then  there  can  be  no  mitigation  of  the  puni^ment ; "  but  it  seems  to 
us  that  no  man,  unless  he  is  so  wanting  in  intellect  as  to  make  him 
irresponsible  for  his  acts,  would  be  so  reckless  of  his  own  security  as 
to  announce  his  intention  of  becoming  intoxicated  so  as  to  enable 
him  to  take  human  life  or  inflict  punishment  upon  his  enemy. 

But,  on  the  contrary,  men  of  violent  passions  and  wicked  desi^^ 
would  avail  themselves  of  this  very  principle  of  law,  by  becommg 
drunk  in  order  to  take  the  lives  of  tneir  fellow-men,  with  the  con- 
sciousness on  the  part  of  the  offender  that  his  drunkenness  would  be 
the  mitigating  feature  of  his  case.     The  recognition  of  such  a  rule 
of  law  is  but  an  invitation  to  men  of  reckless  habits  to  commit 
crime ;  and  while  their  punishment  is  by  incarceration  only  in  the 
state  prison  for  a  few  years,  the  sober  man,  whose  cause  for  revenge 
and  the  desire  to  take  human  life  therefor  is  kept  within  his  o^wn 
V;rea8t,  for  the  commission  of  a  like  offence  is  made  to  suffer  death. 
There  is  no  reason  or  philosophy  in  a  law  that  would  hang  the  sober 
man  for  murder,  and  lessen  the  punishment  of  the  man  intoxicated 
for  the  same  offence,  because  the  latter  had  voluntarily  placed  hun- 
self  in  a  condition  by  which  he  is  induced  to  take  human  life. 

In  the  present  case  the  jury  were  not  only  told  by  instructions 
Nos.  9  and  10  that  drunkenness  mitigated  the  offence  by  reducing 
it  from  murder  to  manslaughter,  but  they  were  told  by  the  four- 
teenth instruction,  based  upon  the  fact  of  drunkenness  alone,  that 
"  if  they  believed  appellant  was  insane  at  the  time  of  the  killing; 
they  must  acquit."  These  instructions  were  all  more  favorable  to 
the  appellant  than  the  law  or  facts  of  the  case  authorized. 
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If  one  is  insane,  and  while  in  that  condition  commits  an  offence, 
he  is  not  responsible,  for  the  reason  that  he  is  not  enabled  to  know 
right  from  wrong,  and,  if  he  kills,  does  not  know  that  to  take  human 
life  is  wrong  ;  or,  as  has  been  held  in  cases  of  moral  insanity,  where 
from  the  existence  of  some  of  the  natural  propensities  in  such  vio- 
lence it  is  impossible  not  to  yield  to  them ;  but  voluntary  drunken- 
ness, that  merely  excites  the  passions  and  stimulates  men  to  the  com- 
mission of  crime,  in  a  case  oi  homicide  by  one  in  such  a  condition, 
without  any  provocation,  neither  excuses  the  offence  nor  mitigates 
the  punishment. 

We  are  not  to  be  understood,  however,  as  determining  that  the 
fact  of  drunkenness  in  a  case  like  this  is  incompetent  testimony  be- 
fore a  jury  upon  the  question  of  malice.     Malice,  express  or  implied, 
must  be  proven  in  order  to  constitute  the  crime  of  muKler,  and  in  the 
absence  of  this  proof  no  conviction  can  be  had  for  such  an  offence  ; 
and  evidence  as  to  the  condition  of  the  accused  at  the  time  of  the  kill- 
ing, whether  drunk  or  sober,  should  be  permitted  to  go  to  the  jury,  in 
connection  with  other  facts,  in  determining  the  question  of  malice. 
What  we  do  adjudge  is,  that  in  the  trial  of  a  case  like  this  the  fact 
of  drunkenness,  while  it  may  be  a  circumstance  showing  the  absence 
of  malice,  should  not  be  singled  out  from  the  other  proof,  and  the 
jury  told  that  it  mitigates  the  offence.     The  proper  rule  is,  that  one 
in  a  state  of  voluntary  intoxication  is  subject  to  the  same  rule  of 
conduct,  and  to  the  same  rules  and  principles  of  law,  that  a  sober 
man  is  ;  and  that  where  a  provocation  is  offered,  and  the  one  offer- 
ing it  is  killed,  if  it  mitigates  the  offence  of  the  man  drunk,  it  should 
also  mitigate  the  offence  of  the  man  sober. 

We  feel  that  public  policy,  the  demands  of  society,  and,  more 
than  all,  the  wisdom  and  justice  of  the  law  require  that  the  prin- 
ciples herein  established  should  be  adhered  to ;  and  as  a  different 
construction  is  placed  by  many  upon  the  law  as  declared  by  this 
court  in  the  cases  of  Smith  against  the  Commonwealth  (1  Duvall 
224),  and  Blimm  against  the  Conmionwealth  (7  Bush,  320),  involv- 
ing similar  questions,  those  cases  are  overruled  so  far  as  they  con- 
flict with  the  principles  of  this  opinion. 

The  judgment  of  the  court  below  is  affirmed. 

The  law  appears  to  be  well  settled  that,  missible.    The  matter  is  well  discassed  and 

whenerer  the  auestion  of  malice,  intent,  or  a  very  full  collection  of  authorities  given 

premeditation  is  in  issue,  evidence  of  drunk-  in  Wharton  on  Criminal  Law,  7th  ed.  vol. 

eoness  npon  the  part  of  the  defendant  is  ad-  1,  §§  41-45,  and  notes. 


Mabk  Flanagan,  plaintiff  in  error,  v.  The  People  of  the 
State  op  New  York,  defendants  in  error. 

(52  New  York,  467.     Coort  of  Appeals,  1S73.) 
Tnsanity.  —  Capacity  to  distingui$h  between  Right  and  Wrong, 

The  test  of  responsibility  for  criminal  acts,  where  unsoundness  of  mind  is  interposed  as 
a  defence,  ifl  the  capacity  of  the  defendant  to  distinguish  between  right  ana  wrong 
at  the  time  of  and  with  respect  to  the  act  which  is  the  subject  of  the  inauirj. 

The  law  does  not  recognise  a  form  of  insanity  in  which  the  capacity  of  disting^lBhing 
right  from.  Mrrong  exists  without  the  power  of  choosing  between  them. 
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Error  to  the  Greneral  Term  of  the  Supreme  Court  of  the  first 
judicial  department,  to  review  judgment  affirming  a  judgment  of  the 
Court  of  General  Sessions  in  ana  for  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  the  plaintiff  in  error  of  the 
crime  of  murder  in  the  second  degree. 

The  plaintiff  in  error  was  indicted  for  murder  in  the  first  d^ree, 
in  killing  his  wife. 

The  defence  interposed  was  insanity. 

The  facts  presenting  the  questions  discussed  appear  in  the 
opinion. 

William  F.  Kintzing^  for  the  plaintiff  in  error. 

B.  K.  Phelps^  District  Attorney,  for  defendants  in  error. 

Andrews,  J.  The  judge,  among  other  things,  charged  the  jury 
that,  "  to  establish  a  defence  on  the  ground  of  msanity,  it  must"  be 
clearly  proven  that,  at  the  time  of  committing  the  act  (the  subject 
of  the  indictment)  the  party  accused  was  laboring  under  such  a 
defect  of  reason  from  disease  of  the  mind,  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing  ;  and  if  he  did  know  it,  that  he 
did  not  know  he  was  doing  wrong ; "  aUd  to  this  part  of  the  charge 
theprisoner,  by  his  counsel,  excepted. 

The  part  of  the  charge  excepted  to  was  in  the  language  employed 
by  Tindall,  C.  J.,  in  McNaughton'B  case  (10  Clarke  &  Fin.  210), 
in  the  response  of  the  English  judges  to  the  questions  put  to  them 
by  the  House  of  Lords  as  to  what  instructions  should  be  given  to 
the  jury,  on  a  trial  of  a  prisoner  charged  with  crime,  when  the  in- 
sane delusion  of  the  prisoner,  at  the  time  of  the  commission  of  the 
alleged  act,  was  interposed  as  a  defence. 

All  the  judges  except  one  concurred  in  the  opinion  of  Tindall, 
C.  J.,  and  the  case  is  of  the  highest  authority ;  and  the  rule  declared 
in  it  has  been  adhered  to  by  the  English  courts. 

Maule,  J.,  gave  a  separate  opinion,  in  which  he  declared  that, 
to  render  a  person  irresponsible  for  crime  on  account  of  unsound- 
ness of  mind,  the  unsoundness  should,  according  to  the  law,  as  it 
has  long  been  understood  and  held,  be  such  as  to  render  him  inca- 
pable of  knowing  right  from  wrong. 

In  the  case  of  Freeman  v.  The  People  (4  Denio,  9),  the  language 
of  Tindall,  C.  J.,  in  the  McNaughton  case^  was  quoted  and  ap- 
proved ;  and  Beardsley,  J.,  said :  "  Where  insanity  is  interposed  as 
a  defence  to  an  indictment  for  an  alleged  crime,  the  inquiry  is  alw^ays 
brought  down  to  the  single  question  of  a  capacity  to  distinguish  \>e- 
tween  right  and  wrong  at  the  time  the  act  was  done." 

The  rule  was  reafl&rmed  in  the  case  of  Willis  v.  The  People  (32 
N.  Y.  717)  ;  and  it  must  be  regarded  as  the  settled  law  of  this 
State,  that  the  test  of  responsibility  for  criminal  acts,  where  un- 
soundness of  mind  is  interposed  as  a  defence,  is  the  capacity  of  the 
defendant  to  distinguish  between  right  and  wrong  at  the  time  of 
and  with  respect  to  the  act  which  is  the  subject  of  the  inquiry  .i 

^  The  mle  laid  down  in  McNauqhton*8  Jone»  is  one  of  such  importauce   tliat  that 

case  (10  CI.  &  Fin.  200  ) ;  1  C.  &  £.  ISO,  portion  of  the  opinion  which  tre^Us  of  the 

note,  is  fally  discussed  in  State  v.  JoneSy  50  uiw  of  insanitjr  is  here  riven  in  fiiU.      The 

N.  U.  369  (1871).    The  case  of  Stale  y.  prisoner  was  indicted  tor  the    murder   of 
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We  are  asked  in  this  case  to  introduce  a  new^  element  into  the 

nile  of  criminal  responsibility  in  cases  of  alleged  insanity,  and  to 

his  wife.    The  defence  was  iosanitj.    The  qnestion  for  oar  consideration  here  ia,  what 

prisoner,  who  was  found  g^ty,  excepted  part  of  this  difficult  inquiry  is  ]aw,  and 

to  the  following  instructions  given  to  the  what  part  fact. 

jury: —  "It  will  be  readily  agreed,  as  said  by 
**  If  the  defendant  killed  his  wife  in  a  Shaw,  C.  J.,  in  Com.  v.  Roi/ers  (7  Met.  500), 
manner  that  would  be  criminal  and  unlaw-  that  if  the  reason  and  mental  powers  of 
fal  if  the  defendant  were  sane,  the  verdict  the  accused  are  either  so  deficient  that  ho 
should  be '  not  guilty  by  reason  of  insanity,'  has  no  will,  no  conscience,  or  controlling 
if  the  killing  was  the  ofispring  or  product  mental  power,  or  if,  throueh  the  over- 
of  mental  disease  in  the  defendant.  whelming  violence  of  mental  disease,  his 
"  Neither  delusion,  nor    knowledg;e  of  intellectual  power  is  for  the  time  obliter< 
right  and  wrong,  nor  design  or  cunning  in  ated,  he  is  not  a  responsible  agent,  and  of 
planning  and  executing  the  killing  and  course,  is  not  punishable  for  acts  which 
escaping  or  avoiding  detection,  nor  ability  otherwise  would  be  criminal, 
to  recognize  acquaintances,  or  to  labor,  or  "  But  experience  and  observation  show 
transact  business,  or  manage  aflairs,  is,  as  that,  in  most  of  the  cases  which  come  be- 
a  matter  of  law,  a  test  of  mental  disease ;  fore  the  courts,  where  it  is  sufficiently  ap- 
but  all  symptoms  and  all  tests  of  mental  parent  that  disease  has  attacked  the  mind 
disease  are  purely  matters  of  fact,  to  be  in  some  fo^m  and  to  some  extent,  it  has 
determined  by  the  jury.     Whether  the  de-  not  thus  wholly  obliterated  the  will,  the 
fendant  had  a  mental  disease,  and  whether  conscience,  and  mental  power,  but  has  left 
the  killing  of  his  wife  was  the  product  of  its  victim  still  in  possession  of  some  degree 
such  disease,  are  questions  of  fact  for  the  of  ability  in  some  or  all  these  qualities, 
jury.  It  may  destroy,  or  it  may  only  impair  and 
*^  Insanity  is  mental  disease  —  disease  of  becloud  the  whole  mind;  or,  it  may  de- 
the   mind.    An  act  produced  by  mental  stroy,  or  only  impair  the  functions  of  one 
disease  is  not  a  crime.    If  the  defendant  or  more  faculties  of  the  mind.   There  seem 
had  a  mental  disease  which  irresistibly  im-  to  be  cases  where,  as  Erskine  said  in  Hcui- 
pell^  Mm  to  kill  his  wife  —  if  the  killing  Jield's  cagfj  Reason  is  not  driven  from  her 
was  the  product  of  mental  disease  in  him  seat,  but  where  Distraction  sits  down  upon 
—  he   is  not  guilty ;  he  is   innocent  —  as  it  along  with  her,  holds  her  trembling  upon 
innocent  as  if  the  act  had  been  produced  it,  and  frightens  her  from  her  propriety, 
by  involuntary  intoxication,  or  by  another  **  The  term,*  partial  insanity,  nas  been 
person  usin^  his  hand  against  his  utmost  applied  to  such  cases  by  writers  and  judges, 
resistance.    Insanity  is  not  innocence  un-  fronT  Lord  Hale  to  Chief  Justice  Shaw, 
leas  it  produced  the  killing  of  his  wife.  where,  as  has  been  said,  *  the  mind  may  be 
"  If  the  defendant  had  an  insane  impulse  clouded  and  weakened,  but  not  incapable 
to  kiU  his  wife,  and  could  have  successfully  of  rememberine,  reasoning,  and  judging ; ' 
resisted  it,  he  was  responsible.^   Whether  and  it  is  here  that  the  difficulty  of  the  sub- 
every  insane  impulse  is  always  irresistible,  ject  begins,  and  that  confusion  and  contra- 
is  a  qaestion  of  fact.   Whether  in  this  case  diction  in  the  authorities  make  their  ap- 
the  defendant  had  an  insane  impulse  to  pearance.    '  No  one  can  sa^  where  twilight 
kill  hia  wife,  and  whether  he  could  resist  ends  or  begins,  but  there  is  ample  distinc- 
it,  are  questions  of  fact.  tion  between  night  and  day.'     We  are  to 
**  Whether  an  act  may  be  produced  by  inquire  whether  a  universal  test  has  been 
partial  insanity  when  no  connection  can  found  wherewith  to  determine,  in  all  cases, 
be  discovered  between  the  act  and  the  dis-  the  line  between  criminal  accountability 
ease,  is  a  question  of  fact.          ^  and  non-accountability  —  between  the  re- 
"  The  defendant  is  to  be  acquitted  on  the  gion  of  crime  and  innocence  —  in  those 
groand  of  insanity,   unless  the  jury  are  cases  which  lie  neither  wholly  in  the  dark- 
fiatisfied  beyond  a  reasonable  doubt  that  ness  of  night  nor  the  light  of  day.  If  such 
the   kniing  was  not  produced  by  mental  a  test  exists,  or  if  one  can  be  found,  it  is  of 
disease.''  the  utmost  importance  that  it  be  clearly 
The  opinion  of  the  court  was  delivered  defined  and  broadly  laid  down,  so  that 
by  Ladd,  J.,  who  said :  —  when  it  is  given  to  a  jury  it  may  aid  rather 
'*  When,  as  in  this  case,  a  person  charged  than  confuse  them.    To  ascertain  whether 
with  crime  admits  the  act,  but  sets  up  the  a  rule  has  hitherto  been  found,  we  must 
defence  of  insanity,  the  reial  ultimate  ques-  look  to  the  authorities ;  and  so  far  as  we 
tien  to  be  determined  seems  to  be,  whether,  have  been  able  to  examine  them,  the  lead- 
at  the  time  of  the  act,  he  had  the  mental  ing  and  familiar  English  cases  and  author- 
capacity  to  entertain  a  criminal  intent  —  ities  are  substantially  as  follows :  — 
whether,  in  point  of  fact,  he  did  entertain  "  Lord  Hale  said  the  mental  capacity 
such  intent.  ordinarily  possessed  by  a  child  fourteen 

**  Jn  solving  that  problem,  as  in  all  other  years  old,  was  the  test. 

cases,  it  is  for  the  court  to  find  the  law,  and  **  Mr.  Jvstice  Tracey,  in  Arnold's  case 

for  the  jury  to  find  the  fact.    The  main  (1723),  said:  'A  man  must  be  totally  de- 
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hold  that  the  power  of  choosing  right  from  wrong  is  as  essential  to 
legal  responsibility  as  the  capacity  of  distinguishing  between  them  ; 

prived  of  his  uuderstanding  and  memorj,  etue,  namely,  that  the  jmr  must  be  satisfied, 
BO  as  not  to  know  what  he  is  doing,  no  more  before  they  could  acquit  the  prisoner  on 
than  an  infant,  a  brute,  or  a  wild  beast ; '  the  ground  of  insanity,  that  he  did  not 
16  Howell's  St.  Tr.  764;  and  the  same  know,  when  he  committed  the  act,  what 
doctrine,  substantially,  seems  to  have  been  the  effect  of  it,  if  fatal,  would  be  with  ref- 
lated on  in  Ferrer*s  case,  19  St.  Tr.  947.  erence  to  the  crime  of  murder.   This  is  not 

"  The  next  prominent  ease  in  the  books  so  dear  as  miffht  be  desired,  but  I  should 

is  U<u{field*8  ca<e  (1800) ;  and  all  I  desire  suppose  it  would  strike  the  average  appre- 

to  say  of  that  case,  in  this  connection,  is,  hension  of  a  jury  as  about  equivalent  to 

that  It  seems  to  stand  b^  itself.    It  was  telling  them  that  he  must  know  that  the 

clear  that  Hadfield  knew  n^ht  from  wrong ;  killing  would  be  murder ;  which  is  a  qnali- 

it  was  clear  that  he  knew  the  nature  of  the  fication  of  the  rule  as  much  in  favor  of  life 

act  he  was  about  to  commit ;  it  was  clear  as  Sir  James  Mansfield's  was  in  favor  ol- 

hn  manifested  design,  foresight,  and  cun-  death. 

ning  in  planning  and  executing  it ;  and  it        "  In  R^gina  v.  Oxford  (9  C.  k  P.  535 : 

was  clear  he  knew  it  would  subject  him  to  1840),  Lord  Denman  charged  the  jury : 

punishment,  which  was,  indeed,  his  motive  '  If  some  controlling  disease  was  in  truth 

II)  committing  it.     The  most  that  can  be  the  acting  power  within   him,  which   he 

snid  of  it  is,  that  everybody  saw  he  was  conld  not  resist,  then  he  will  not  berespon- 

ii;.«aue,  and  that  his  insanity  produced  the  sible.    It  is  not  more  important  than  diffi- 

act.  cult  to  lay  down  a  rule  by  which  you  are 

"  Next  come  three  cases  tried  in  the  year  to  be  governed On  the  part  of 

1812,  —  Parker* 8  case f  reported  inCollinson  the  defence,  it  is  contended  that  the  pria- 

on  Lunacy,  477,  Bowler's  case  iflb.  673),  oner  was  non  compos  menlin,  that  is  (aa  it 

mitl  BelUngham's  case ;  in  each  of  which  a  has  been  said),  unable  to  distinguish  right 

more  humane  rule  than  that  of  Mr.  Jus-  from  wrong ;  or,  in  other  words,  that  from 

tice    Tracey  was   adopted,  namely,  that  the  efiect  of  a  diseased  mind  he  did  not 

knowledge  of  right  and  wrong,  considered  know  at  the  time  that  the  act  he  did  wan 

m  abstract  qualities,  was  the  test ;  although  wron^ Upon  the  whole,  the 

in  Bo%der*s  case  Bfr.  Justice  Le  Blanc  add-  question  will  be,  whether  all  that  has  been 

ed    a  further  test,  clearly  suggested  by  prov^  about  the  prisoner  at  the  bar  shows 

aiid  growing  out  of  the  facte  of  that  par-  that  he  was  insane  at  the  time  when  the 

ticular  case,  and  designed  to  furnish  the  act  was  done ;  whether  the  evidence  given 

rule  by  which  the  jury  should  be  guided  proves  a  disease  in  the  mind  as  of  a  person 

in  deciding  it,  rather  than  by  the  formula  quite  incapable  of  distinguishing  ri^ht  from 

iu  respect  to  right  and  wrong,  namely,  that  wrong.     Something  has  been  said  abont 

it  was  for  the  jury  to  determine  whether  the  power  to  contract,  and  to  make  a  will, 

the  prisoner  was  under  any  illusion  in  re-  But  I  think  those  things  do  not  supply  any 

spect  to  the  prosecutor,  which  rendered  his  test.    The  question  is  whether  the  prisoner 

mind,  at  the  moment,  insensible  of  the  was  laboring  under  that  species  of  msanity 

nature  of  the  act  he  was  about  to  commit,  which  satisfies  you  that  ne  was  quite  an- 

And  in  BelUnghaiiCs  c/ise,  Sir  James  Mans-  aware  of  the  nature,  character,  and  oonae- 

field,  C.  J.,  took  the  extraordinary  liberty  quences  of  the  act  he  was  committing,  or, 

of  changing  the  whole  scope  and  meaning  in  other  words,  whether  he  was  under  the 

of  the  rule  oy  telling  the  jury,  in  addition,  influence  of  a   diseased    mind,  and   was 

that '  it  must  be  proved  beyond  all  doubt  wholly  unconscious  at  the  time  he  was 

that,  at  the  time  he  committed  the  atro-  committing  the  act  that  it  was  a  crime.' 
cious  act,  he  did  not  consider  that  murder        "  But  three  years  afterwards,  in  Bet^na 

was  a  crime  against  the  laws  of  God  and  v.  Higginson  (1  Car.  &  Kir.  199),  Mr.  Jur- 

nature.'  tice  Maule,  apparently  in  utter  disregard 

''  It  can  hardly  be  contended  that  these  of  the  elaborate  charge  of  Lord  Denman 
three  eases  go  for  towards  establishing  a  in  Regina  v.  Oxford,  said  to  the  jury :  '  If 
itiie  ;  for  there  is  not  much  reason  in  call-  you  are  satisfied  that  the  prisoner  com- 
ing that  a  rule,  which  the  judge  at  the  mitted  this  offence,  but  you  are  also  aatia- 
trial  may  feel  at  liberty  to  change^  for  the  fied  by  the  evidence  that  at  the  time  of  the 
purpose  of  brin&ring  about  a  conviction  or  committing  of  the  offence  the  prisoner  was 
acquittal,  according  to  his  individual  view  so  insane  that  he  did  not  know  right  from 
of  the  facts  appearing  in  the  ease  before  wrong,  he  should  be  acquitted  on  that 
him.  ground ;  but  if  you  think  that  at  the  tioie 

**  But  these  remarks  of  Mansfield,  C.  J.,  of  the  ofience  he  did  know  right  f^na 

were  approved  by  Lord  Lyndhurst  in  Rex  wrong,  he  is  responsible  for  his  acts,   al* 

V.  Offord  (5  C.  &  P.  168 :  1831),  although  though  he  is  of  weak  intellect.'  And  a^ain, 

he,  m  the  same  breath,  or  at  least  in  the  in  1848,  in  Regina  v.  Stokes,  the  same  teat 

same  charge  to  the  jury,  laid  down  another  — knowledge  of  ri^t  and  wrongin  the  ab- 

and  a  new  test,  which  seems  to  be  entirely  stract— was  applied  by  Baron  Rolfe,  who 

inconsistent  with  the  rule  in  BeiUngkamfs  said :  '  Every  man  is  held  responsible  foT 
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and  that  the  absence  of  the  former  is  consistent  with  the  presence 
of  the  latter. 

his  acts  bj  the  laws  of  hiB  ooantry,  if  he  the  principle  that  everT  one  must  be  taken 

can  discern  right  from  wtoim^.'  conaasively  to  know  tne  law  of  the  land, 

'*  The  namerical  preponderance  of  an-  without  proof  that  he  does  know  it.' 
thority  in  England,  as  gathered  from  the  "  Let  this  proposition  be  examined  a  mo- 
cases  thus  far,  would  seem  to  be  decidedlj  ment.  Knowledge  that  the  act  was  con- 
in  faror  of  the  role  that  knowledge  of  right  trary  to  the  law  of  the  land  is  here  given  as 
and  wrong,  without  reference  to  the  par-  a  test ;  that  is,  such  knowledge  is  assumed 
dcular  act,  is  the  test ;  although  their  force  to  be  the  measure  of  mental  capacitj  suffi- 
is  much  shaken,  if  not  whoUj  overthrown,  dent  to  entertain  a  criminal  mtent.  Bj 
bjr  the  qualifications  which  judges  have  what  possible  means,  it  may  be  asked,  can 
seemed  to  feel  at  liberty  to  introduce,  to  that  test  or  measure  be  applied,  without 
meet  their  individual  views,  or  the  exigen-  first  finding  out  whether  ttie  prisoner,  in 
oies  of  particular  cases ;  and  especially  by  fact,  knew  what  the  law  of  the  land  was  ? 
the  charge  of  Lord  Denman  in  Regina  v.  How  could  a  jury  say  whether  a  man  knew, 
Oxford,  or  did  not  know,  that  an  act  was  contrary 
"  The  memorable  effort  of  the  House  of  to  the  law  of  the  land,  without  first  ascer- 
Ixyrda,  in  1843,  to  have  the  confusion  and  taining  whether  he  knew  what  that  law 
ronfiict  of  opinion  which  had  arisen  on  this  was  ? 

perplexing  question  all  cleared  away  by  one  "  It  was  like  saying  that  knowledge  of 
disunct  and  fall  avowal  by  the  judges  of  some  fact  in  science — as,  for  example,  that 
what  the  law  was  and  should  be  m  relation  a  certain  quantity  of  arsenic  taken  into  the 
to  it,  is  too  conspicuous  in  the  history  of  the  stomach  will  produce  death  —  shall  be  the 
subject  to  be  passed  without  notice.  test,  and  at  tne  same  time  saying  that  it 
'*  It  may  sarely  be  said  that  the  character  makes  no  difference  whether  the  prisoner 
of  the  judges,  and  the  circumstances  under  ever  heard  of  arsenic,  or  knows  anything 
which  the  questions  in  McNaughion's  case  of  its  properties  or  not.    Knowledge  that 
(see  note  to  Htgina  v.  Higtfinson,  1  Car.  &  the  act  is  contrary  to  law  might  be  taken  as 
Kir.  at  p.  130),  were  propounded  to  them  a  measure  of  capacity  to  commit  crime,  and 
by  the  House  of  Lords,  make  it  morally  so  might  knowledge  of  any  other  specific 
cartain  that  if,  in  the  nature  of  things,  clear,  thing  that  should  be  settled  upon  for  that  pur- 
categorical,  and  consistent  answers  were  pose ;  and  such  a  test  would  be  consistent 
|toMiible,  such  answers  would  have  been  and  comprehensible,  whether  it  were  risht 
given.    In  other  words,  that  if  a  safe,  prac-  or  not ;  out  when  it  is  said  that  knowledge 
tical,  legal  test  exists,  it  would  have  been  of  a  certain  thing  is  the  test,  and  then  we 
then  found  by  those  veir  learned  men,  and  are  told  in  the  next  paragraph  that  it  makes 
dedared  to  the  world.  Such  a  result  would  no  difference  whether  the  man  ever  heard 
hare  brought  order  out  of  chaos,  and  saved  of  the  thing  or  not,  I  confess  that  I  am  not 
future  generations  of  lawyers  and  judges  a  able  to  see  any  opening  for  escape  oat  of 
vast  amount  of  trouble  in  trjing  this  kind  the  maze  into  which  we  are  led.     Whether 
of  caaes.    But  an  examination  of  the  an-  a  jury  would  be  more  successful,  must  de- 
swers  given  shows  that  they  failed  utterly  pend,  I  suppose,  on  their  comparative  in- 
to do  any  such  thing ;   ana  it  is  not  too  telligence. 

mach  to  say  that,  if  they  did  not  make  the  "In  connection  with  this  rule,  it  is  useful 

path  to  be  pursued  abeolutelv  more  uncer-  to  bear  in  mind  that  Hadfield  knew  he  was 

tain  and  more  dark,  they  at  oest  shed  but  doing  an  illegal  act,  and  did  it  for  the 

littla  li^ht  upon  its  windings,  and  furnish  avowed  purpose  of  bringing  upon  himself 

no  plain  or  safo  elew  to  the  labyrinth.  the  punishment  which  he  knew  was  the  le- 

**  In  answer  to  the  first  question,  all  the  gal  consequence  of  the  act. 

jad^reSy  except  Manle,  say  that  *  notwith-  ''  Maule,  J.,  holds  that  the  general  test 

standing  the  party  accused  did  the  act  com-  of  capacity  to  know  right  from  wrong  in 

plained  of  with  a  view,  under  the  influence  the  aostract  is  to  be  applied  in  the  case 

of  insane  delusion,  of  redressing  or  reveng-  supposed  by  the  first  question,  the  same  as 

ing  some  supposed  grievance  or  injury,  or  in  any  other  phase  of' mental  unsoundness. 

of  producing  some  public  benefit,  he  is  nev-  "  In  answer  to  the  second  and  third  ques- 

erUM/ciemti  punishable,  according  to  the  nat-  tions,  which  relate  to  the  terms  in  wnich 

lire  of  the  crime  committed,  if  he  knew  at  the  matter  should  be  left  to  the  jury,  the 

the  time  of  committing  such  crime  that  he  judges  say  that '  to  establish  a  defence  on 

was  acting  contrary  to  law,  by  which  is  the  ground  of  insanity,  it  must  be  clearly 

mean*"  the  law  of  the  land.'   Here  is  an  en-  proved  that,  at  the  time  of  committing  the 

tirely  new  element, — knowledge  that  he  act,  the  party  accused  was  laboring  under 

was  actfog  contrary  to  the  law  of  the  land ;  such  a  defect  of  reason  from  disease  of  the 

and  hereupon  the  inquiry  arises.  Is  a  man,  mind  as  not  to  know  the  nature  and  quality 

actrpg    under  a  delusion  of  this  sort,  pre-  of  the  act  he  was  doing,  or,  if  he  did  know 

fojned  to  know  the  law  of  the  land  ?    The  it,  he  did  not  know  he  was  doing  what  was 

aoawer  most  be.  Yes;  for  the  judges  say,  wrong.' 

Airther  o>ii :  '  The  law  is  administered  upon  "  Suppose,  now,  an  insane  man  does  an 
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The  argument  proceeds  upon  the  theory  that  there  is  a  form  of 
insanity  in  which  the  faculties  are  so  disordered  and  deranged  that 

act  which  he  knows  to  be  contrary  to  law,  the  exercise  of  the  same  reason,  judgment, 
because  from  an  insane  delusion  (if  that  and  controlling  mental  power,  that  is  re- 
term  amounts  to  anything  more  than  the  quired  of  a  man  in  perfect  mental  health 
single  term  insanity)  he  believes  it  to  be  It  is,  in  effect,  saying  to  the  jury  the  priH- 
right  notwithstanding  the  law,  that  the  law  oner  was  mad  when  he  committed  the  act, 
is  wrong,  or  that  the  peculiar  circumstances  but  he  did  not  use  sufficient  reason  in  his 
of  the  case  make  it  right  for  him  to  disre-  madness.  He  killed  a  man  because,  under 
gard  it  in  this  instance  :  how  are  these  two  an  insane  delusion,  he  falsely  believed  the 
rules  to  be  reconcile4?  It  would  seem  to  man  had  done  him  a  great 'wrong,  which 
be  plain  that  they  are  in  hopeless  conflict,  was  giving  rein  to  a  motive  of  revenge,  and 
and  cannot  both  stand.  the  act  is  murder.    If  he  had  killed  a  man 

**  Maule,  J.,  says :  '  The  questions  neces-  only*  because,  under  an  insane  delusion,  he 
sarily  to  be  submitted  to  the  jury  are  those  falsely  believed  the  man  would  kill  him  if 
questions  of  fact  which  are  raised  on  the  he  did  not  do  so,  that  would  have  been  giv- 
record.  In  a  criminal  trial  the  question  ing  rein  to  an  instinct  of  self-preservation, 
commonly  is,  whether  the  accused  be  guilty  and  would  not  be  crime.  It  is  true,  in 
or  not  ^ilty ;  but  in  order  to  assist  the  jury  words,  the  judges  attempt  to  guard  against 
in  commg  to  a  right  conclusion  on  this  nee-  a  consequence  so  shocking,  as  that  a  man 
essary  and  ultimate  question,  it  is  usual  may  be  punished  for  an  act  which  is  purely 
and  proper  to  submit  such  subordinate  or  the  offspring  and  product  of  insanity,  by  in- 
intermediate  questions  as  the  course  which  troducing  the  qualifying  phrase,  '  and  is 
the  trial  has  taken  may  have  made  conven-  not  in  other  respects  insane.'  That  is,  if 
lent  to  direct  their  attention  to.  What  insanity  produces  the  faiae  belief,  which  is 
these  questions  are,  and  the  manner  of  sub-  the  prime  cause  of  the  act,  but  goes  no  tnr- 
mitting  them,  is  matter  of  discretion  for  the  ther,  then  the  accused  is  to  be  judged  ac- 
judge,  —  a  discretion  to  be  guided  by  a  con-  cording  to  the  character  of  motives  which 
sideration  of  all  the  circumstances  attend-  are  presumed  to  spring  up  out  of  that  part 
ing  the  inauiry.  In  performing  this  duty,  of  the  mind  which  has  not  been  reached  or 
it  is  sometimes  necessary  or  convenient  to  affected  by  the  delusion  or  disease.  This 
inform  the  jury  as  to  the  law '  —  which,  he  is  very  renned.  It  may  be.  that  mental  dia- 
repeats,  is  knowledge  of  right  and  wrong,  ease  sometimes  takes  a  shape  to  meet  the 
He  also  says,  there  are  no  terms  which  the  provisions  of  this  ingenious  formula ;  or,  if 
judge  is  by  law  required  to  use,  only  they  no  such  case  has  ever  yet  existed,  it  in 
must  not  be  inconsistent  with  the  law  that  doubtless  within  the  scope  of  omnipotent 
knowledge  of  right  and  wrong  is  the  test.  power  hereafter  to  strike  with  disease  some 

**  The  answer   to   the    fourth    question  numan  mind  in  such  peculiar  manner  that 

introduces  a  doctrine  which  seems  to  me  the  conditions  will  be  fulfilled ;  and  when 

very  remarkable,  to  say  the  least.     The  that  is  done,  when  it  is  certainly  knomm 

question  was :  '  If  a  person,  under  an  in-  that  such  a  case  has  arisen,  the  rule  may 

sane  delusion  as  to  existing  facts,  commits  be  applied  without  punishing  a  man  for  di»- 

an  offence,  is  he  thereby  excused  ?  '    To  ease.     That  is,  when  we  can  certainly  know 

which  the  answer  was  as  follows :  '  On  the  that,  although  the  false  belief  on  which  the 

assumption  that  he  labors  under  partial  de-  prisoner  acted  was  the  product  of  mental 

lusion  only,  and  is  not  in  other  respects  in-  disease,  still,  that  the  mmd  was  in  no  other 

sane,  ho  must  be  considered  in  tne  same  way  impaired  or  affected,  and  that  the  mo- 

sitnation,  as  to  responsibility,  as  if  the  facts,  live  to  tne  act  did  certainly  take  its  rise  in 

with  respect  to  which  the  delusion  exists,  some  portion  of  the  mind  that  was  yet  in 

were  rem.    For  example :  if,  under  the  in-  perfect  health,  the  rule  may  be  applied 

fluenee  of  delnsion,  ne  supposes  another  without  any  apparent  wrong.  Butitisamie 

man  to  be  in  the  act  of  attempting  to  take  which  can  be  safely  applied  in  practice  that 

away  his  life,  and  he  kills  that  man,  as  he  we  are  seeking;  and  to  say  that  an    act 

suppose-s,  in  self-defence,  he  would  be  ex-  which  grows  wnolly  out  of  an  insane  belief 

empt   from   punishment.    If  his  delusion  tnat  some  great  wrong  has  been  inflicted, 

was,  that  the  deceased  had  inflicted  a  seri-  is  at  the  same  time  produced  by  a  spirit  of 

ous  injury  to  his  character  or  fortune,  and  revenge  springing  from  some   portion  or 

he  killed  him  in  revenge  for  such  supposed  comer  of  tne  mind  that  has  not  been  reached 

injury,  he  would  l^e  liable  to  punishment/  by  the  disease,  is  laying  down  a  patholofri- 

"  "the  doctrine  thus  promulgated  as  law  cal  and  psychological  fact  which  no  hnnuut 

has  found  its  way  into  the  text-books,  and  intelligence  can  ever  know  to  be  true,  and 

has  doubtless  been  largely  received  as  the  which,  if  it  were  true,  would  not  be  Intr^  \mt 

enunciation  of  a  sound  legal  principle  since  pure  matter  of  fact.    No  such  distinctioQ 

that  day.     Yet  it  is  probable  that  no  ingen-  ever  can  or  ever  will  be  drawn  in  practice  ; 

nouH  student  of  the  law  ever  read  it  for  the  and  the  absurdity  as  well  as  inhumanity  of 

first  time  without  being  shocked  by  its  ex-  the  rule  seems  to  me  sufficiently  appaxent 

qnisite  inhumanity.    It  practically  holds  a  without  further  comment, 
man  confessed  to  be  insane,  accountable  for        To  form  a  correct  estimate  of  the 
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a  man,  though  he  perceives  the  moral  quality  of  his  acts,  is  imable 
to  control  them,  and  is  urged  by  some  mysterious  pressure  to  the 

of  these  answers,  we  have  only  to  suppose  sive  eyidence,  —  that  it  is  one  fact  in  a 
that,  at  the  end  of  a  criminal  trial  wnere  chain  of  facts  from  which  that  degree  of 
the  defence  is  insam'ty,  they  he  read  to  the  insanity  which  wiU  excuse  a  person  from 
jury  for  their  giiidance  in  determining  the  crime  is  to  he  conclnsively  found  ? 
qoestion  with  which    they    are    charged.  "If  that  he  so,  then  certainly  a  legal 
Tried  by  this  practical  test,  it  seems  to  me,  quality,  effect,  or  sic^nificance  is  given  to  it 
they  utterly  fail ;  and  the  reason  of  the  by  its  position  in  the  chain,  which  no  one 
failure,  as  I  think,  is,  that  it  was  an  attempt  would  ever  think  it  possessed  when  stand- 
to  lav  down  as  law  that  which,  from  its  very  ing  alone.    The  desire  for  revenge  may  be 
uaturu,  is  essentially  matter  of  fact.    It  is  so  strong  as  to  outweigh  the  fear  of  a  pun- 
a  question  of  fact  whether  any  universal  ishment  which  a  man  without  any  mental 
test  exists,  and  it  is  also  a  question  of  fact  disease  knows  must  follow  his  act.    But 
what  the  test  is,  if  any  there  be.  the  rule  is,  that,  in  addition  to  the  knowl- 
"  The  efforts  of  text-writers  to  extract  edge  of  right  and  wrong  in  respect  to  the 
a  rule  from  the  cases  have  not,  in  my  judg-  particular    act,   the    accused    must    have 
meut,  been  more  successful.    See  1  Kuss.  been  capable  of  knowing  that  the  act  itself 
Cr.  13  ;  Roscoe's  Cr.  Kv.  944.     It  is  worthy  would  subject  him  to  punishment, 
of  notice,  however,  that  Mr.  Chitty  lays  "  It  is  doubtless  true  that  ability  to  know 
down  a  rule  from  which  is  excluded  all  ref-  that  a  certain  act  will  be  followed  by  pun- 
erence  to  knowledge  of  right  and  wrong,  or  ishment,  furnishes  evidence  of  the  mental 
moral  good  and  evil  thus :  —  condition.     So  would    knowledge  of  any 
"  *  Where  there  is  only  such  partial  de-  other  fact  in  law  or  science.    But  I  can  see 
rangement  as  leaves  the  party  free  to  act  no    more    reason  .for  holding   that    such 
or  to  forbear  in  the  particular  case  in  ques-  knowledge  is  any  part  of  a  Ugal  test  of 
tion,  or  where  he  is  guilty  of  the  crime  capacity  to  commit  crime,  than  for  holding 
during  a  lucid  interval,  he  will  be  equally  that  knowledge  of  the  cause  of  an  eclipse 
liable  to  punishment  with  those  who  are  is  entitled  to  the  same  effect, 
perfectly  sane.    Where,  however,  the  mind  "  The  second  rule  relates  to  a  case  where 
labors  under  such  a  delusion  that,  though  there  can  be  no  doubt,  —  where  the  will, 
it  discerns  some  objects  clearly,  it  is  totany  the    conscience,    and    controlling    mental 
deran^^ed  as  to  the  objects  of  (ts  attack,  the  power  are  all  gone ;  and  the  fourth  is  sub- 
party  will  be  entitled  to  be  acquitted.'     1  stantially  the  same,  —  where  the  reason, 
Ch-  Cr.  L.  725.     To  my  mind  this  is  but  conscience,  and   judgment   are    so    over- 
another  form  of  saying  that  where  the  act  whelmed  by  the  violence  of  disease,  that 
is  the  product  of  mental  disease  it  is  not  he    acts    nrom    uncontrollable     impulse. 
crime ;  which  was  the  instruction  given  in  There  can  be  no  very  appreciable  legal 
this  case.  distinction  between  a  person  who  has  no 
"  If  we  leave  the  English  rule  where  it  will,  no  conscience,  or  controlling  mental 
seems   to  be  left  by  these  authorities,  I  power,  and  one  whose  reason,  conscience, 
think   an    examination  of   the   American  and  judgment  are  so  overwhelmed  by  the 
cases  will  not  lead  to  any  more  satisfactory  violence  of  disease  as  to  act  from  an  un- 
resalt.  controllable  impulse.    In  both  cases  it  is 
"  In  Commonwealth  v.  Rogers  (7  Met.  500 :  an  act  in  which  reason,  conscience,  judg- 
IS44),  Shaw,  C.  J.,  instructed  the  jury  that  ment,  and  will  do  not  participate;  in  a 
'  a  person  is  not  responsible  for  any  crim-  word,  it  is  the  product  of  mental  disease. 
imJ  act  he  may  commit,  if,  by  reason  of  "  Power  of  memory  sufficient  to  recollect 
mental  infirmity,  he  is  incapable  of  distin-  the  relations  in  which  he  stands  to  others 
gnishiug  between  right  and  wrong  in  re-  and  in  which  others  stand  to  him,  which  is 
gard  to  the  particular  act,  and  of  knowing  given  as  the  third  test,  seems  to  me  no 
that  the  act  itself  will  subject  him  to  pun-  more  a  legal  criterion,  than  power  of  mem- 
ishment ;  or  has  no  will,  no  conscience,  or  ory  to  recollect  any  other  fact  which  a 
controlling  mental  power ;  or  has  not  suf-  healthy  mind  would  be  expected  to  re- 
ficient   power  of  memory  to  recollect  the  member ;  and  such  power  of  memory  or  its 
relations  in  which  he  stands  to  others,  and  lack  would  be  a  fact,  like  other  facts,  for 
in  which  they  stand  to  him ;  or  has  his  the  jurj'  to  weigh  in  judging  whether  he 
reason,  con^fcience,  and  judgment  so  over^  had  the  mental  capacity  to   entertain  a 
whelmed  by  the  violence  of  disease  as  to  criminal  intent. 

act  from  an  uncontrollable  impulse.'  "  Inhere  is  no  doubt  but  these  instructions 

"  Here   seem  to  be  four  distinct  tests,  of  the  learned  and  eminent  Chief  Justice  of 

The    fir^t  is  substantially  that  given  by  Massachusetts  have  been  largely  followed 

Lord  I>enman  in   Re^fina  v.   Orfordf  but  in  cases  since  tried  in  this  country ;  but  the 

with     one    most    important    qualification  course  has  been  by  no  means  uniform,  a.s 

added,    namely,  knowledge  that   the  act  we  shall  see. 

wni  subject  hfm  to  punishment.    But  how  "In  New  York  and  Pennsylvania,  in  the 

r3%a  it  be  said  that  such  knowledge  consti-  two  leading  cases  of  Fi'eeman  v.  People  1 4 

ture^  oue  of  the  links  in  a  chain  of  concln-  Denio,  9),  and  Commontvealth  v.  Mosler  (4 
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commission  of  acts,  the  consequences  of  which  he  anticipates  but 
cannot  avoid. 

Barr,  267),  capacity  to  difltingiiish  right  from  Reason  from  her  seat  and  usurped  it,  and 

wrong  was  given  as  the  naked  test.    But  have  urged  the  defendant,  with  a  force  at 

in  neither  of  those  States  has  the  rule  thus  the  moment  irresistible,  to  desperate  acts, 

laid  down  been  followed  with  uniformity,  he  cannot  claim  for  such  ^x^  the  protection 

In  the  trial  of  Hwttington,  for  forgery,  In  erf"  insanity.'    And  in  Stevens  v.  The  State 

New  York  city,  in   1856,  Judge   Capron  of  fndianaf  reported  in  the  Am.  Law  Reg. 

said  to  the  jury:   'To  constitute  a  com-  Sept.  1870,  wnich  was  an  indictment  for 

plete  defence,  insanity,  if  partial,  as  mono-  murder,  and  the  defence  insanity,  an  in- 

mania,  must  be  such  m  degree  as  to  wholly  stmction  to  the  jury  that,  if  they  believed 

deprive  the  accused  of  the  guide  of  reason,  the  defendant  knew  the  difference  between 

in  regard  to  the  act  with  which  he  ii  charged,  right  and  wrong  in  respect  to  the  act  in 

and  of  the  knowledge  that  he  is  doing  question,  if  he  was  conscious  that  such  act 

wrong  in  committing  it.'     And  the   re-  was  one  which  he  ought  not  to  do,  he  was 

marks  of  Edmonds,  J.,  in  the  earlier  case  re:>ponsible,  was  held  erroneous, 

of  The  People  v.  Kleim  (1  £dm.  S.  Cas.  13),  **  In  the  course  of  his  opinion  in  that  case, 

are  wholly  at  war  with  any  such  rule  as  Gregory,  J.,  speaking  of  the  charge   in 

that  promulgated  in  People  v.  Freeman.  Comtiuhi wealth  v.  liogers,  said :  'It  is  by  no 

He  says  :  '  The  moral  as  well  as  the  Intel-  means  clear,  and  we  think  it  is  not  entitled 

lectual  fitcnlties  may  be  so  disordered  by  to  the  weight  usually  awarded  it.' 

the  disease  as  to  deprive  the  mind  of  its  "  Very  much  to  the  same  effect  was  State 

controlling  and  directing  power;  that  he  v*  S/tencer,  I  Zabriskie,  196.    Homblower, 

must  know  the  act  to  be  wrong  and  punish-  C.  J.,  said :   '  In  my  judgment   the   tme 

able,  and  be  able  to  compare  and  choose  question  to  be  put  to  the  jury  is,  whether 

between  doing  it  and  not  doing  it'  the  prisoner  was  insane  at  the  time  of  com- 

"  In  Pennsylvania,  in    Commonwealth  v.  mitting  the  act ;  and  in  answer  to  that 

KnepUy  (1850),   knowledge  of  right  and  question  there  is  little  danger  of  a  jury's 

wrong  in  regard  to  the  particular  act  was  giving  a  negative  answer,  and  convicting  a 

given  as  the  test ;   and  in  Commontoeakh  prisoner  who  is  proved  to  be  insane  on  th« 

y.   Haskell,  the  judge  charged  that  'the  subiect  matter  relating  to  or  connected 

true  test  lies  in  the  word  power.    Has  the  with  the  criminal  act,  or  proved  to  be  so 

defendant  in  a  criminal  case  the  power  to  dis-  far  or  so  generally  deranged  as  to  render 

tinguish  right  from  wrong,  and  the  power  to  it  difficult  or  almost  impossible  to  discrim- 

adhere  to  the  right  and  avoid  the  wrong  ? '  inate  between  his  sane  and  insatie  acts.' 

"  It  would  probably  not  be  far  out  of  the  "And,  also,  a  case  said  to  have  been  tried 
way  to  say  that  the  number  of  American  in  York  County,  Maine,  in  1836,  where  the 
cases  where  knowledge  of  right  and  wrong  court  charged  the  jury  that  if  they  were 
in   the  abstract,   ana    knowledge    of  the  satisfied  the  prisoner  was  not  of  souod 
nature  and  quality  of  the  act, — that  it  was  memory  and  cuscretion  at  the  time  of  corn- 
wrong,  —  have  been  given  as  the  test,  is  mitting  the  act,  they  were  bound  to  return 
about  equal,  with  a  tendency  of  late  years  a  verdict  of  acquittal.    JRav,  Med.  Jurisp 
to  the  latter  form ;  while  it  will  appear  Ins.  §  42.    To  the  same  effect,  also,  are  our 
that,  in  almost  every  case  where  any  rule  own  cases  of  Prescott  and  Corty,  referred  to 
has  been  given  on  the  subject,  it  has  been  by  the  Attorney  General  in  his  brief, 
modified  and  explained  to  meet  the  facts  "  Professor  Greenleaf  adopts  the  charge 
of  the  particular  case,  or  to  carry  out  the  of  Chief  Justice  Shaw,  in  Rogers's  ca^,  wiUk> 
personal  views  of  the  judge  on  the  matter  out  any  attempt  at  modification  or  explaiub- 
of  insanity.  tion,  as  covering  the  whole  subject,  so  Cbh 

**  But  there  are  not  wanting  cases  where  as  criminal  responsibility  is  concerned.      2 

all  tests  have  been  discarded.    In  State  v.  Gr.  Ev.  §  372. 

Fefter  (25  Iowa,  67),  Dillon,  C.  J.,  says:  "  Mr.  Bishop  undertakes  to  give  the  forms 


unsoundness,  which  dethroned  his  reason  been  able  to  find  a  case,  ancient  or  modem, 

and  judgment  with  respect  to  that  act,  where  the  jud^e  did  actually  give  the  que**- 

which  destroyed  fiis  power  rationally  to  tion  of  insamty  to  the  jury  in  iust   the 

comprehend  the  nature  and  consequences  terms  of  Mr.  Bishop's  form ;  and  he  snyv^ 

of  that  act,  and  which,  overpowenng  his  speaking  of  his  rule :  'This  form  of  st&tinK 

will,  irresistibly  forced  him  to  its  commis-  the  question  of  insanity  to  the  jury  is  ^ireli 

sion,  then  he  is  not  amenable  to  legal  pun-  in  cases  where  it  is  admitted  that  the  men* 

ishment.    But  if  the  jury  believe,  from  all  tal  disease  or  imperfection  extends  only  to 

the  evidence  and  circumstances,  that  the  the  intellectual  powers,  and  the  party  has 

defendant  was  in  possession  of  a  rational  full  control  of  his  actions.     How  numerous 

intellect  and  sound  mind,  and  allowed  his  comparatively  these  cases  are  is  matter  of 

passions  to  escape  control,  then,  though  science  and  fact  not  here  to  be  discoaaed.* 

passion  may  for  tne  time  being  have  driven  lb.  §  478. 
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Whatever  medical  or  scientific  authority  there  may  be  for  this 

view,  it  has  not  been  accepted  by  courts  of  law. 

''  In  regard  to  the  dijficulties  of  the  sub-  to  entertain  a  criminal  intent,  stands  in  ex- 
ject  the  same  author  says :  '  The  labors  of    actly  the  same  position  as  that  occupied  bj 
writers  on  insanity  have  been  exhausted  in  the  English  judges  in  attempting  to  an- 
attempts  to  find  some  test  of  ready  appli-  swer  the  questions  propounded  to  them  by 
cation  to  determine  when  a  person  is  to  be  the  House  of  Lords  in  this  case ;  and  when- 
deemed  insane,  and  when  not,  in  reference  ever  such  an  attempt  is  made,  I  think  it 
to  hi&  responsibility  for  crime.    And  judges,  must  always  be  attended  with  failure,  be- 
/ess  informed  on  this  subject  than  on  most  cause  it  is  an  attempt  to  find  what  does 
other  subjects  of  legal  science,  have  strug-  not  exist,  namely,  a  rule  of  law  wherewith 
^led  under  the  inherent  embarrassments  of  to  solve  a  question  of  fact. 
Che  qoestion  itself,  under  the  influence  of  "  This  is  the  only  conclusion  I  desire  to 
erroneous  notions  in  the  community,  and  draw  from  the  cases  and   text-writers  re- 
uuder  the  failures  of  counsel  and  witnesses  ferred  to.    It  is  clear  to  me  that  judges 
in  particular  cases  to  present  the  real  points  have  adapted  their  language  to  the  facts  of 
of  mq^uiry.     The  result  has  been,  that  in-  the  particular  case  before  them ;  and  that 
(trnctions  given  in  reference  to  particular  when  anything  is  said  about  knowledge  of 
tntiA  appearing  in  the  cases  before  them  right  and  wrong,  or  knowledge  of  the  qual- 
have  seemed,  to  casual  observers,  to  be  ity  of  the  act,  or  any  other  legal  test,  it  has 
very  discordant,  while  to  scientific  inquirers  been,  and  will  inevitably  continue  to  be, 
after  the  facts  of  insanity,  they  have  seemed  qualified  and  explained  in  such  a  way,  to 
very  absurd.'     lb.  §  474.    And  in  a  note  :  meet  the  evidence  upon  which  the  jury  are 
*  It  seems  to  me  there  has  been  too  much  to  pass,  that  its  character  as  a  rule  entirely 
attempt  to  do  what  in  its  nature  is  impos-  clisappears. 

sible,  and  too  little  attempt  to  do  what  "  No  one  but  the  Creator  of  all  things  can 

is  possible  regarding  this   matter.    It  is  look  in   upon   the  chaos   of  a  disordered 

not,  I  submit,  possible,  in    the  nature  of  mind,  and  determine  with  certainty  whether 

things,  that  the  court  should  find  an  exact  its  powers  are  so  much  prostrated,  enfeebled, 

and  literal   rule  which  may  be   put   into  or  deranged,  that  the  unhappy  sufferer  has 

the    hand  of    a  juryman,  wherewith    to  cealsed  to  be  an  accountable   being.     Still 

measure  the  mind,  and  determine  whether  the  court  and  jury  must  determme  that 

it  is  criminally  responsible  or  not  for  its  question,  approximately,  as  best  they  can 

act.'  in  each  individual  case;  and  it  makes  no 

It  is  to  be  remarked  that  the  same  thing,  difference,  so  far  as  I  can  sec,  with  the  dif- 


have  forborne  entering  into  anv  particular  of  a  man  to  his  Maker  and  his  accounta- 

diacusaon  upon  the  questions,  from  the  ex-  bility  to   human  tribunals,  be  accepted  or 

treme  difficulty  of  applying  those  answers  not.     With  this  duty  to  perfonn,  and  thif^ 

to  cases  in  which  the  facts  are  not  brought  responsibility  upon  them,  courts  naturallv 

jadiciallj   before  us.    The  facts  of  each  and  properly  turn  to  men  of  science,  such 

particiilar  case  must,  of  necessity,  present  as  have   had   large  experience  in  the  care 

themselves  with  endless  varietv,  and  with  and  treatment  of  the  insane,  for  aid ;  and 

rverv  shade  of  difference  in  each  case;  and  the  questions  allowed  to  be  put  to  experts 

«ne  deem  it  at  once  impracticable,  and  dan-  and   answered   by  them,  both  in  England 

gerons  if  it  were  practicable,  to  attempt  to  and   this  country,  show  that  what  is  laid 

make  minute  applications  of  the  principles  down  as  law  in  theory,  is  almost  univer* 

iurolved  in  the  answers  to  your  Lordships'  sally  treated  as  fact  in  practice. 

questions.'                    ^  "At  the  trial  where  insanity  is  set  up 

"  Maale,  J.,  speaking   for   himself,  ob-  as  a  defence,  two  questions  are  presented: 

served  :  *  I  feel  great  difficulty  in  answer-  First :  Had  the  prisoner  a  mental  disease  1 

ing  the  questions  pnt   by  your  Lordships  Second  :  If  he  had,  was  the  disease  of  such 

OB  this  occasion.    First,  because  they  do  a  character,  or  was  it  so  far  developed,  or 

"Ot  appear  to  arise  out  of,  and  are  not  pUb  had  it  so  far  subjugated  the  powers  of  the 

in  reterence,  to  a  particular  case,  or  for  a  mind,  as  to  take  away  the  capacity  to  form 

liarticular  purpose,  which  might  explain  or  or  entertain  a  criminal  intent  ?    The  first 

limit  tZie  gpeneralitv  of  their  terms,  so  that  is  so  purely  a  question  of  fact,  that  no  one 

foil   answers  to  them  ought  to  be  appli-  would  think  of  disputing  it  any  sooner  than 

t^le  to  every  possible  state  of  facts  not  he  would  dispute  that  it  was  a  question  of 

iooonsisteiit   witn    those  assumed  in  the  fact  whether  a  man  has  consumpdon  or 

qnestaona.'  not      It  is  in  settling  the  second  that  all 

'^  It  is  entirely  obvious  that  a  court  of  law  the  difficulty  arises. 

BndeztAkinfi^  to  lay  down  an  abstract  gen-  "  The  instructions  asked  for  in  this  case  go 

end  proposition,  which  maybe  given  to  the  upon  the  ground  that  this  is  a  mixed  ques- 

}sry  m  all  cases,  by  which  they  are  to  de-  tion  of  law  and  fact ;   that  where  there  U 

termine  whether  the  prisoner  liad  capacity  delusion  there  can  be  no  criminal  intent; 

vol*.  I.  25 
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The  vagueness  and  uncertainty  of  the  inquiry  which  would  be 
opened,   and  the  manifest  danger  of  introducing  the  limitation 

and  that,  where  there  is  capacitj  to  know  it  mast  appear  that  it  makes  no  difierence 

right  from  wrong  in  reference  to  the  partic-  whether  tne  delusion  has  any  reference  to 

ular  act,  there  is  capacity  to  commit  crime,  or  connection  with  the  act  or  not.    If  we 

It  is  true,  the  sixth  request  does  not  pre-  say,  as    Ersklne  said  in  Ha^fieid's  cam, 

sent  the  matter  in  just  this  form :  hut  if  that  delusion  is  the  test  when  it  appears  to 

knowledge  of  ri^ht  and  wrong,  as  to  the  have  produced   the  act,  but  not  when  it 

act,  is  to  be  considered  a  legal  test  of  crim-  does  not  appear  to  have  produced  the  act, 

inal    accountability,  it    must  follow    that  —  that  the  delusion  and  the  act  should  be 

those  who  have  such  knowledge  are  ac-  connected,  —  we  admit  that  delusion  can> 

countable,  as  well  as  that  those  who  have  it  not  be  a  leffol  test,  because  it  is  not  a  uni- 

not  are  not  accountable.    And  this  court  is  versa]  test. 

now  called  on,  as  a  court  of  law,  to  decide        "  And  even  if  it  were  established,  that  in 

whether  either  of  these  tests  shall  be  adopt-  all  cases  where  there  is  delusion  there  is 

ed  in  this  State ;  and  if  so,  which.  not  capacity   to  commit  crime,    with    as 

"It  would  doubtless    be   convenient    to  much  certamty  as  that  a  heavy  body  left 
adopt  some  such  test.    It  would,  to  some  free  in  the  air  will  fall  to  the  earth,  it  still 
extent,  save  the  trouble  of  trying  each  case,  remains  a  fact.     That  a  heavy  body  will 
ns  it  arises,  on  its  own  special  and  peculiar  fall  is  a  Jact,  although  it  is  at  the  same 
facts ;  at  any  rate,  it  would  narrow  the  time  a  law  of  nature :  that  delusion  attends 
range  of  investigation  to  a  search  &r  the  incapacity  for  crime  would  be  a  fact  still, 
faces  constituting  the  test  adopted.    But  in  although,  were  the  fact  ascertained   to  be 
cases  of  this  sort,  the  argument  of  conven-  certain  and  universal,  it  might  be  called  a 
ience  is  not  to  be  admitted.    No  formal  law  of  mental  disease,  and  might,  there- 
rule  can  be  applied  in  settling  questions  fore,  be  given  to  the  jury  as  a  criterion, 
which   have  relation    to  liberty  and    life,  without  any  positive  or  practical  wrong, 
merely  because  it  will  lessen  the  labor  of  the        "  Tet,  in  that  view,  it  would  be  the  law  of 
court  or  jury.    Nor  ought  such  a  rule  to  be  the  land  in  no  other  sense  than  the  laws  of 
adopted  upon  the  authority  of  cases,  unless  nature  and  physics  may  be  considered  lawtt 
those  c«ses  show  beyond  a  doubt  not  only  of  the  land.    Now  this  court,  sitting  for  the 
its  existence,  but  that  it  is  founded  in  rea-  decision  of  <]uestions  of  law,  is  not  at  lib- 
son  and  fundamental  truth.     Expressions  erty  to  receive  and  consider  evidence,  or 
of  even  the  most  eminent  judges  must  not  weigh  and  determine  matters  of  fact, 
be  mistaken  for  the  enunciation  of  a  uni-        "But  the  very  first  step  in  the  inqoirv  to 
versal   principle  of  law,  when  it  appears  ascertain  if  there  he  any  test  or  criterion 
that  they  were  used  in  charging  the  jury  that  may  be  safely  given  to  the  jury  on  this 
upon  the  facts  arising  in  a  particular  case.  subject,  whether  as  a  fact  universally  tme, 

"  The  instructions  given  also  imply  that  or  as  a  principle  of  law,  involved  the'ezam- 

this  is  a  mixed  question  of  law  and  fact;  ination  of  an  immense  mass  of  evidence,  as 

that  the  only  element  of  law  which  enters  complicated  and  difficult  to  understand  as 

into  it  is,  tnat  no  man  shall  be  held  ac-  can  well  be  conceived.    Moreover,  it  wtinld 

countable,  criminally,  for  an  act  which  was  require  a  degree  of  skill  and  scientific  attain- 

the  offspring  and  product  of  mental  disease,  roent  which  could  only  be  reached  hy  years 

Of  the  soundness  of  this  proposition  there  of  special  study  and  intelligent  obserratton. 

can  be  no  doubt.    Thus  far  all  are  agreed  ;  Not  only  ought  all  the  facts  bearinj^  on  the 

and  the  doctrine  rests  upon  princi|)lcs  of  question  to  be  collected  from  every  asjlom 

reason,  humanity,  and  justice,  too  firm  and  for  the  insane  throughout  the  world,  but,  an 

'  too  deeply  rooted  to  be  shaken  by  any  nar-  an  inflexible  rule  is  to  be  established,   tbe 

row  rule  that  might  be  adopted  on  the  sub-  facts  of  all  other  cases,  where  the    patient 

ject.    No  argument  is  needed  to  show  that  has  never  received  scientific  treatment,  on^t 

to  hold  that  a  man  may  be  punished  for  to  be  added  to  the  stock.    Then,  after  col- 

what  is  the  oflspring  of  disease  would  be  to  Iccting  the  facts  in  this  way,  it  vronld    be 

hold  that  he  may  be  punished  for  disease,  necessary  to  compare  cases  and  classes  of 

Any  rule  which  makes  that  possible  cannot  cases,  one  with   the  other,  to  wei^h  facts 

be  law.  against  facts,  to  balance  theories   and  opin- 

"It  will  hardly  be  contended,  I  suppose,  ions,  and  finally  to  deduce  a  result  ^rhirh 

that  delusion,  or  knowledge  of  right  and  might  itself  turn  out   to  be  nothing   more 

wrong  with   reference  to   the  act,  or  any  than  a  theory  or  opinion  after  all.  '    At  any 

other  thing,  can,  with   any  degree  of  pro-  rate  it  would  be  a  deduction  of  fi&ct. 
priety,  be  called  a  legal  test  of  the  mental        "  It  need  not  be  said  that  tliis  is  not  die 

capacity  to  commit  crime,  unless  that  ca-  business  of  a  court  of  law.    It    is  ^  -work 

padty  is  determined  absolutely,  in  all  cases,  which  can  only  be  reasonably  well   done  bv 

oy  the  presence  or  absence  of  the  fact  which  men    who   devote    their   lives    exclusiTely 

is  assumed  to  constitute  the  fact.  to  its  accomplishment.    Such  a  ^vork    bibi 

'*  If  we  speak  of  delusion,  for  instance :  be-  doubtless    been  done,  with   cxtrnordmarv 

fore  that  can  be  adopted  as  the  test,  in  the  patience  and  ability,  by  our  distinj^uished 

•ense  intended  by  the  request  in  this  case,  countryman.  Dr.  Ray ;  and  the  result  of  fai« 
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claimed  into  the  rule  of  responsibility,  in  cases  of  crime,  may  well 
cause  courts  to  pause  before  assenting  to  it. 

Uborions  ioyestigatioii  is,  that  no  test  can  have  been  ever  present  to  the  mind  of  the 

be  found.    He  sa^s :  '  To  persons  practi-  deceased  as  to  the  character  and  conduct  of 

callr  acquainted  with  the  insane  mina,  it  is  his  daughter,  —  being,  if  I  majr  so  tenn  it, 

well  known  that  in  everj  hospital  for  the  the  rery  creature  of  that  morbid  delusion, 

insane  are  patients  capable  of  distinguish-  put  into  act  and  energy,  —  I,  at  least,  can 

ing  between  right  and  wrong,  knowing  well  arrive  at  no  other  conclusion  than  that  the 

enougli  how  to  appreciate  the  nature  and  deceased  was  insane  at  the  time  of  his  mak- 

2et;al  consequences  of  their  acts,  acknowl-  ing  the  will  propounded  in  this  cause ;  and 

edging  the  i^anctions  of  religion,  and  never  consequently  that  the  will  is  null  and  void 

acting  from  irresistible  impulse,  but  delib-  in  law.' 

erateiy  and  shrewdly.*    Ray's  Med.  Jurisp.  "  In  view  of  this  explicit  avowal,  it  may 
ins.  §  43.  be  considered   somewnat   remarkable  that 
"  If  we  were  at  liberty  to  weigh  and  con-  this  case  should  have  been  r^arded  as  an 
sider  evidence  upon  the  question,  it  is  clear  authority  for  anything  more  than  this,  — 
that  such  testimony  must  outweigh  all  the  that  delusion  is  the  test  of  testamentary 
convenient  formulas  and  arbitrary  dogmas  capacity,  so  far  that  a  disposition  of  prop- 
laid  down  by  lawyers  and  judges  from  the  erty  by  a  will,  which  is  shoTi^n  to  have  been 
time  of  Lord  Hale  to  the  present,  simply  for  the  direct,  unqualified  offspring  of  morbid 
the  reason  that  Dr.  Ray*  is  qualified  by  delusion,  cannot  be  upheld.    If  a  morbid 
study  and  observation  to  give  an  opinion,  delusion  produced  the  act,  then  the  act  is 
while  lawyers  and  judges  are  not.    But  we  not  valid.    But,  whether  through  a  miscon- 
do  not  consider  evidence  upon  this  point  at  ception  of  this  case,  or  by  adopting  the 
all.    Whether  there  is  any  universal  test  is  theory  of  some  writers,  who  maintain  that 
as  clearly  a  pure  matter  of  fact,  as  is  the  the  mind,  though  it  has  varied  faculties,  is 
question  what  that  test  may  be.  one  and  indivisible,  so  that  if  it  be  dis- 
"  A  strong  argument  in  &vor  of  the  in-  ordered  in  any  one  of  these  faculties  it  can- 
stmctions  given  in  this  case,  and  of  conse-  not  be  said  to  be  sound  though  its  other 
onence  a^eainst  proceeding  further  to  give  faculties  and  functions  remain  undisturbed, 
the  specific  instructions  requested,  is  found,  a  doctrine  appears  to  have  gained  some 
both  upon  principle  and  authority,  in  tl^e  currency  in  England  to  the  effect  that  deln- 
course  of  decisions  where  testamentary  ca-  sion  on  any  matter,  however  remote  from 
pacity  has  been  before  the  courts.  the  subject  of  the  will,  and  however  discon- 
*'  in  the  well  known  leading  case  of  Dew  nected  from  it,  is  conclusive  evidence  of  nn- 
V.  Clarke  (3  Addams,  79),  decided  in  1826,  soundness  of  mind,  and,  therefore,  altogether 
Sir  John  Nicholl  gave  his  opinion   thus :  destroys  testamentary  capacity.     Waring  v. 
'  The  true  criterion  —  the  true  test  —  of  the  Warim,  6  Moore,  P.  C  Cas.  341 ;  and  see, 
absence  or  presence  of  insanity  I  take  to  be,  also,  omUh  v.  TebUtt,  L.  Rep.  1  P.  &  D. 
the  absence  or  presence  of  what,  used  in  a  398. 

eerteuH  sense  of  it,  is  comprehended  in  a  "  This  idea  was  attacked  and  completely 

single   term,  namely,  delusion.    Wherever  overthrown  in  the  case  of  Banks  v.  Gooa- 

the  patient  once  conceives  something  ex-  fellow,  Law  Rep.  5  Q.  6.  549,  decided  in 

Craraeant  to  exist,  which  has  still  no  exist-  July,  1870. 

enoe   out  in  his  own  heated  imagination  ^  "  In  that  case  it  appeared  that  a  testator 

and  wherever,  at  the  same  time,   having  laboredunder  two  fixed  delusions:  one,  that 

once  fio  conceived,  he  is  incapable  of  being,  he  was  pursued  by  spirits ;  the  other,  that  a 

or  at  least  of  being  permanentlif,  reasoned  man,  long  since  dead,  came  to  molest  him, 

oat   of  that  conception,  —  such   patient  is  — neither  delusion  influencing  or  calculated 

caid  ta  be  under  a  ddunon,  in  a  peculiar  to  influence  the  particular  testamentary  dls- 

hal/UecAnical  sense  of  the  terra  ;  and  the  position  made  by  him.    Brett,  J.,  who  tried 

absence  or  presence  of  delusion,  so  under-  the  case,  left  it  to  the  jury  to  say  whether, 

stood,  forms  in  m^  judgment  the  true  and  at  the  time  of  making  the  will,  the  testator 

onlj  test  or  criterion  of  absent  or  present  wns  capable  of  such  knowledge  and  appre- 

inaanitj.     In  short,  I  look  upon  delusion  in  elation  of  facts,  and  was  so  far  master  of^his 

tfaf  ji  sense  of  it,  and  insanity,  to  be  almost  if  intentions  and  free  from  delusions  as  would 

not  altogether,  convertible  terms ;  so  that  a  enable  him  to  have  a  will  of  his  own  in  the 

padenty  under  a  delusion,  so  understood,  on  disposition  of  his  property,  and  act  upon  it. 

mnr  subject  or  subjects,  in  any  degree,  is,  "  It  will  be  observed  that,  if  delusion  were 

for  that  reason,  essentially  mad  or  insane  on  to  be  regarded  as  a  universal  legal   test, 

soeh  subject  or  subjects,  m  that  degree.'  there  was  no  question  here  to  be  submitted 

'*  After  a  very  extended  review  of  the  evi-  to  the  jury :  a  verdict  should  have  been  or- 

dence  in  the  case,  he  draws  this  conclusion  :  dered  against  the  will,  for  the  existence  of 

'  The  will  propounded  in  this  cause,  a  will  delusions  was  not  disputed.    But  the  in- 

wirtumllj  disinheriting  the  daughter,  being  stmctions  were    held    correct,  and    Lord 

Cfae  direct,  unqualified  offspring  of  that  nior-  Chief  Justice  Cockbum,  in  the  course  of 

bid    delusion,  —  proved,  I  may  now   say,  his  elaborate  opinion,  says :    *  Every  one 

mitb€m%  any  qualification  or  restriction,  to  must  be  conscious  that  the  faculties  and 
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Indulgence  in  evil  passions  weakens  the  restraining  power  of  the 
will  and  conscience  ;  and  the  rule  suggested  would  be  the  cover  for 


fanctions  of  the  mind  are  rariouB  and  dis- 
tinct, as  are  the  powers  and  functions  of 
the  physical  organization.  The  instincts, 
the  afTections,  the  passions,  the  moral  sense, 
perceptions,  thought,  reason,  imagination, 
memory,  are  so  many  distinct  faculties  or 
functions  of  the  mind.  The  pathology  of 
mental  disease,  and  the  experience  of  insan- 
ity in  its  various  forms,  teach  us  that  while 
on  the  one  hand  all  the  faculties,  moral  and 
intellectual,  may  he  involved  in  one  common 
ruin,  as  in  the  case  of  a  raving  maniac,  one 
or  more  only  of  these  faculties  or  functions 
may  be  disordered,  while  the  rest  are  left 
unimpaired  and  undisturbed ;  that  while  the 
mind  may  be  overpowered  by  delusions 
which  utterly  demoralize  and  unfit  it  for 
the  perception  of  the  true  nature  of  sur- 
rounding things,  or  for  the  discharge  of  the 
common  obligations  of  life,  there  often  are, 
on  the  other  hand,  delusions  which,  though 
the  offspring  of  mental  disease,  leave  the 
individual  in  all  other  respects  rational,  and 
capable  of  transacting  the  ordinary  affairs, 
and  fulfilling  the  duties  and  obligations,  in- 
cidental to  the  various  relations  of  life.' 

"  The  exact  question  presented  to  the 
court  in  this  case,  namely,  whether  nn- 
soundnesSf  not  operating  on  the  mind  of 
the  testator  in  regard  to  the  particular  tes- 
tamentary disposition,  will  be  sufficient  to 
deprive  him  of  the  power  of  disposing  of 
his  property  by  will,  was  said  to  be  a  new 

3uestion,  not  before  presented  for  judicial 
ecision  in  England. 

'^But  in  Boardman  v.  Woodman  (47  N. 
H.  120),  decided  four  years  earlier  in  this 
State,  the  court  below,  Bartlett,  J., 
charged  the  jury  '  that  the  mere  fact  of  the 
possession  of  a  delusion  may  not  be  suffi- 
cient to  render  a  person  utterly  incapable 
of  making  a  valid  will  .*  that  a  person  of 
sufficient  mental  capacity,  thougn  under  a 
delusion,  may  make  a  valid  will :  if  the 
will  is  in  no  way  the  offspring  of  the  delu- 
sion, it  is  unaffected  by  it.' 

"  This  instruction  was  sustained ;  and  I 
am  unable  to  find  anything  in  the  opinion 
of  the  court  that  conflicts  with  the  doctrine 
of  Banks  v.  Goodfeiiow.  Sargent,  J.',  in  the 
f-ourse  of  his  opinion,  says  :  '  Delusion,  in 
the  technical  sense,  as  explained  by  Sir 
John  Nicholl,  is  the  legal  test  of  the  pres- 
ence of  Cctive  insanity ;  and  if  the  vnll  is 
the  offspring  of  this  delusion,  it  should  be  set 
aside.* 

"  It  is  sufficiently  obvious  that  neither 
Sir  John  Nicholl  nor  Judge  Sargent 
would  hold  that  a  man  who  la^rs  under  a 
delusion  that  his  legs  are  made  of  glass,  or 
that  he  is  chai^ged  with  controlling  the  mo- 
tions of  the  planetary  system,  but  is  in 
other  respects  sane,  would  therefore  be  in- 
eapable  of  making  a  valid  will. 

"  It  is  not  necessary  here  to  express  any 
issent  to  or  dissent  from  the  manner  in  which 


the  subject  is  treated  in  Dew  v.  Clarke  and 
Boardman  v.  Woodman.  Whether  the  in- 
quiry is  advanced  by  saying  that  the  act,  to 
be  invalid,  must  be  the  offspring  of  delusion, 
instead  of  nying  that  it  must  b^  the  off- 
spring of  mental  disease,  is  a  matter  whic^ 
does  not  concern  this  argument.  See  re- 
marks of  Lord  Penzance  in  Smith  v.  7e6- 
bitt,  sup.  If  the  doctrine  of  Banks  v.  Good- 
fellow  and  Boardman  v.  Woodman  be  applied 
in  the  case  under  consideration,  it  would 
clearly  have  been  error  to  give  the  instruc- 
tion as  to  delusion  requested  by  defendant's 
counsel ;  becattse  delusion  cannot  be  a  legal 
test,  if,  while  delusions  exist  in  the  mind, 
an  act  no  way  connected  with  such  delusions 
nor  produced  by  them  is  to  be  held  valid. 

"  How  for  yie  analogy  holds  between 
testamentary  capacity  and  capacity  to  com- 
mit crime,  it  is  not  necessary  to  inquire, 
because  delusion  has  never,  so  far  as  1  can 
find,  been  regarded  as  a  test  in  criminal 
cases,  unless  Hadfield^s  case  is  to  be  ex- 
cepted ;  and  all  the  argument  requires  is, 
to  show  that  the  rule,  which  it  has  been 
thought  may  be  drawn  from  the  authorities 
in  civil  cases,  has  no  existence  even  there, 
in  the  broad  and  universal  terms  in  which 
thd  court  was  requested  to  apply  it  on  the 
trial  of  this  case. 

"  Fortunately  we  are  not  embarrassed  by 
any  decisions,  or,  so  far  as  I  know,  any 
dicta  or  expressions  of  single  judges  in  this 
State,  at  variance  with  the  broad  philo- 
sophical doctrine  laid  down  by  the  jadges 
who  tried  this  case.  Indeed,  there  seems  to 
have  been  a  strong  leaning  heretofore  in 
the  same  general  direction,  as  is  shoim  br 
the  quotations  from  charges  of  two  of  our 
late  chief  justice,  Richanlson  and  BeU,  in 
the  brief  of  the  Attorney  General  for  the 
State. 

*'  In  view  of  these  considerations,  'vre  lire 
led  to  the  conclusion  that  the  instructiou 
given  to  the  iury  in  this  case,  that  '  If  the 
defendant  killed  his  wife  in  a  manner  that 
would  be  criminal  and  unlawful  if  the  de- 
fendant were  sane,  the  verdict  should  be 
*  not  guilty  by  reason  of  insanity,*    if  the 
killing  was  the  offspring  or  product  of  men- 
tal disease  in  the  defendant,'  was    r^ht; 
that  it  fully  covers  the  only  general,  uni- 
versal element  of  law  involved  in   the  in- 
quiry ;  and,  therefore,  that  any  fiirtlier  step 
in  tne  direction  indicated  by  the   requests 
would  have  been  an  interference  ^with  the 
provinceof  the  jury,  and  the  ennnciatioTi  of 
a  proposition  which,  in  its  essence,  is  not 
law,  and  which  could  not  in  any  vie-vr  saielv 
be  given  to  the  jury  as  a  rule  for  their  guict- 
ancc,  because,  for'au^ht  we  can    know,  it 
might  have  been  false  in  fact. 

"This  would  seem  to  dispose  of  the 
whole  case.  All  the  other  instraetioiis 
given  are  only  the  direct  logical  ooi 
quence  of  this  principle. 
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tlie  commission  of  crime  and  its  justification.     The  doctrine  that  a 
criminal  act  may  be  excused  upon  the  notion  of  an  irresistible  im- 

**  Whether  the  defendant  had  a  mental  son  of  insanity/  as  they  found  that  fiict  to 

disease,  as  before  remarked,  seems  to  be  as  be. 

much  a  question  of  fact  as  whether  he  had  **  We  should  be  slow  to  establish  any 

a  bodily  disease;  and  whether  the  killing  doctrine  on  this  important  subject,  which 

of  his  wife  was  the  product  of  that  disease,  we  could  see  would  be  likely  to  result  in 

wns  also  as  clearly  a  matter  of  fact  as  the  escape  of  malefactors  from  punishment, 

whether  thirst  and  a  quickened  pulse  are  or  afibra  encouragement  to  a  fictitious  de- 

thc  product  of  fever.     That  it  is  a  difficult  fence  of  insanity ;  and  no  considerations  of 

oaestion  does  not  chan^  the  matter  at  all.  convenience  or  ease  in  the  administration  of 

The  difficulty  is  intrinsic,  and  must  be  met  the  law,  as  before  observed,  should  be  al- 

from  whatever  direction    it  may  be  ap-  lowed  to  weigh  at  all  against  adhering  to 

proached.     Enough  has  already  been  said  any  doctrine  or  any  course  of  practice  that 

td  to  the  use  of  symptoms,  phases,  or  man-  rests  upon  sound  reason,  or  that  appears  to 

ifestations  of  the  disease  as  legal  tests  of  be  necessary  for  the  attainment  of  right 

capuciiy  to    entertain  a  crimmal   intent,  results,  whether  such  doctrine  or  practice  is 

They  arc  all  clearly  matters  of  evidence,  to  supported  b^  uniform  authority  or  not. 

be  weighed  by  the  jurt'  upon  the  question  "  Still  it  is  no  obiection  to  the  course  of 

whether  the  act  was  the  onkpring  of  insan-  the  judges  who  tried  this  case,  and  who 

ity  :  if  it  was,  a  criminal  intent  did  not  tried  PUce^s  casef  that  it  relieves  the  subject 

produce  it ;  if  it  was  not,  a  criminal  intent  of  some  of  its  most  formidable  difficulties  so 

did  produce  it,  and  it  was  crime.  far  as  the  court  is  concerned,  and  at  the 

**  The  instructions  as  to  insane  impulse  same  time  furnishes  at  least  one  clear  and 

seem  to  be  quite  correct,  and  entirely  within  explicit  direction  which  the  jury  can  under- 

the  same  principle.    If  the  defendant  had  stand. 

an  insane  impulse  to  kill  his  wife,  which  he  **  No  untried  or  doubtful  theory  is  adopt- 

could  not  control,  then  mental  disease  pro-  ed.     The  instruction  given  was  always  law, 

duced  the  act.    If  he  could  have  controlled  and  always  must  be  law,  while  justice  is 

it,  then  his  will  must  have  assented  to  the  administered  upon  principles  at  all  conso- 

act,  and  it  was  not  caused  by  disease,  but  nant  with  the  calls  of  civilization  and  hn- 

by  the  concurrence  of  his  will,  and  was  manity.    The  only  objection  is,   that  the 

therefore  crime.  court  did  not  go  further,  and  undertake  to 

**  These  instructions  have  now  been  twice  explore  a  region  where  all  is  doubt,  unceiv 

given  to   the  jury  in  capital  cases  in  this  tainty,  and  confusion  upon  the  aut^rities, 

Hcate,  —  first,  by  Chief  Justice  Perley,  in  and  where,  upon  principle,  they  had   no 

State  T.  Pike  (49  N.  H.  399),  and  now  again  right  to  go  at  all ;  that  they  did  not  under- 

bv  Judge  Doe,  in  the  case  before  us.    In  take  to  lay  down  a  rule  where,  if  we  could 

^taie  V.  Pike,  no  exceptions  were  taken  to  allow  ourselves  to  investigate  the  fact,  we 

this  part  of  the  charge,  and  the  questions  should  probably  find  there  is  and  can  be  no 

here  raised  were  not  before  the  whole  court  rule,  nor  to  enunciate  as  law  a  pure  matter 

for  judicial  determinaiion,  although  they  of  fiiict  which  can  only  be  absolutely  known 

were  printed  in  the  case  as  transfeired,  and  to  the  Almighty. 

no  obiection  to  their  form  is  understood  to  ''I  may  fuld,  that  it  confirms  me  in  the 

hare  beim  made.  belief  that  we  are  right,  or  at  least  have 

**  But  a  question  was  passed  upon  in  that  taken  a  step  in  the  right  direction,  to  know 

case,  which,  carried  to  its  logical  results,  that  the  view  embodi^  in  this  chai^  meets 

P3^  far  towards  settling  cntfst  of  the  ques-  the  approval  of  men  who,  from  great  ex- 

tions  raised  upon  the  instructions  here.    It  perience  in  the  treatment  of  the  insane  as 

waa  claimed  that  the  defendant  was  irre-  well  as  careful  and  long  study  of  the  phe- 

sponsiblc,  by  reason  of  a  species  of  insanity  nomena  of  mental   disease,  are  infinitely 

called  dipaomania.    The  court  instructed  better  qualified  to  judge  in  the  matter  than 

tike  jury,    that  '  whether  there  is  such  a  any  court  br  lawyer  can   be.    See  Ray's 

mental  disease  as  dipsomania,  and  whether  Med.  Jurisp.  Ins.  5th  ed.  §  44. 

the  defendant  had  that  disease,  and  whether  "  The  satisfaction  with  which  the  charge 

the  killing  of  Brown  was  the  product  of  to  the  jury  in  Stater.  Pike  is  understood  to 

sach  di«ea;tfe,  were  questions  of  fact  for  the  have  been  received  by  the  most  enlightened 

jury.'      These   instructions  were  specially  members  of  the  meaical  profession,  proves 

excepted  to  by  the  defendant,  and  were  held  to  my  mind,  not  that  we  have  thrown  down 

correct.     This  would  seem  to  be  entirely  old  landmarks  to  adopt  any  theory  based 

■consistent  with  the  idea  that  either  delu-  on  a  partial,  imperfect,  or  visionary  view  of 

saon  or  knowl^ge  of  right  and  wrong  is,  the  subject,  but  that,  in  a  matter  where  we 

ts  matter  of  law,  a  test  of  criminal  capacity  ,*  must  inevitably  rely  to  a  great  extent  upon 

and  would  also  seem  to  be  about  e<iuivalent  the  facts  of  science,  we  luive  consentea  to 

to  holding^,  in  general  terms,  that  it  was  for  receive  those  facts  as  developed  and  asoer- 

the  jury  to  say  whether  the  killing  was  the  tained  by  the  researches  and  observations 

product  of  mental  disease,  and  return  their  of  our  own  da^,  instead  of  adhcdng  blindly 

ferdict  of  '  «p>ilty/  or  *  not  guilty  by  rea-  to  dogmas  which  were  accepted  as  facts  of 
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Eulse  to  commit  it,  where  the  offender  has  the  ability  to  discoyer 
is  legal  and  moral  duty  in  respect  to  it,  has  no  place  in  the  law. 
Rolfe,  B.,  in  Roger%  v.  AUutU^  [?]  where,  on  the  tnal  of  an  indict- 
ment for  poisoning,  the  defendant  was  alleged  to  have  acted  under 
some  morad  influence  which  he  could  not  resist,  said :  ^^  Every  crime 
was  committed  imder  an  influence  of  such  a  description :  and  the 
object  of  the  law  was  to  compel  people  to  control  these  influences."^ 
The  judge  intended,  by  the  proposition  excepted  to,  as  is  apparent 
from  the  other  parts  of  the  charge,  merely  to  instruct  the  jury  as  to 
the  character  and  extent  of  mental  imsoundness  which,  if  proved, 
would  shield  from  criminal  responsibility ;  and  it  must  have  been  so 
understood  by  the  jury  and  by  counsel ;  and  to  the  rule  thus  pro- 
pounded by  the  judge  the  exception  was  pointed.  What  was  said 
as  to  the  measure  of  proof  of  insanity  was  incidental  and  collateral 
to  the  main  proposition ;  and  if  an  inadvertent  error  in  phraseology 
crept  in,  it  did  not  mislead,  and  was  not  excepted  it. 

In  People  v.  McCann  (16  N.  Y.  68)  it  was  held  that  it  was  error 
to  charge  the  jury  in  a  criminal  case  that  the  insanity  of  the  pris- 
oner must  be  proved  beyond  a  reasonable  doubt  to  entitle  him  to  an 

scienoe   and   errooeomlj  promulgated  as  power  it  has  in  this  respect,  is  in  enabling 

principles  of  law  fifty  or  a  hnndred  years  ns  to  endeavor  to  direct  our  thoughts  into 

ago.  another  channel. 

"  The  last  instruction,  that  the  defendant        An  idea  may  be  so  viyid  and  persistent 

was  to  be  acquitted  on  the  ground  of  in-  that  the  will  is  powerless.    The  moat  com- 

sanity  unless  the  jury  were  satisfied  beyond  mon  case  of  this  is  the  case  of  fear.     Any 

a  reasonable  doubt  that  the  killing  was  not  one  who  has  observed  animals  and  children 

produced  by  mental  disease,  was  in  accord-  must  have  remarked  instances  of  it.     Men 

anoe  with  Suue  v.  BartUtt  (43  N.  H.  2S4),  and  animals  are  rendered  frantic  hy  fisar. 

and  was  correct.      Exceptunu  aoemded"  The   manner   in  which  a  panic    spreads 

»— ^  through  a  multitude  is  enough  to  show  that 

1  There  is  alwajrs  a  tendency  to  act  out  an  the  tendency,  in  spite  of  reason  or  the  will, 

idea.  This  fact  is  very  observable  in  young  to  act  out  an  idea,  is  not  an  exception  but 

children,  who  endeavor  to  give  an  account  a  universal  rule. 

of  anything  they  have  seen  or  done.    Some        A  person  standing  upon  a    precipioe, 

persons  cannot  think  over  what  they  have  when  the  idea  of  falling  occurs  to  nun,  feels 

said  or  what  they  intend  to  say  upon  a  a  tendency  to  act  out  the  idea  and  throw 

future   occasion    without   muttering    and  himself  down,  which  it  requires  a  straj^e 

talking  to  themselves.  Any  one  who  thinks  to  redst.    From  this  tendency  such  a  posi- 

a  verse  of  poetry  or  a  sentence  of  prose  tion  is  perilous  to  one  unaccustomed  to 

can  feel  a  tendency  in  his  tongue  and  lips  it,  and  suffering  from  feebleness  of  body 

to  pronounce  the  words.    In  the  waking  or  from  disordered  nerves.    A  woman  while 

state  this  tendency  to  act  out  an  idea  is  being  delivered  of  a  bastard  diild,  alone 

restrained  by  the  wUl  and  by  a  power  of  by  herself,  with  nothing  to  distract  her 

control  acquired  by  habit,  but  in  dreams  thought,  if  the  idea  of  lulling  it  enter  her 

it  is  much  moro  manifest;  then  a  train  of  mind,  may  be  impelled  from  very  horror  to 

ideas  sometimes  rosult  in  sonmambulism.  act  out  the  idea,  as  a  bird  is  fascinated  by 

This  tendency  is  something  distinct  from,  a  snake. 

and  something  often  acting  in  opposition  to        The  infection  of  certain  ways  of  cominit- 

the  will.    It  acts  with  a  strength  propor-  ting  crime  and  suicide  is  a  matter  of  com- 

tioned  to  the  vividness  of  the  idea.     Wnen  mon  romark.    In  this  way,  no  donbt,  harm 

one  mentally  reviews  a  scene  which  at  the  is  done  by  the  general  publication  of  the 

time  excited  his  indication,  he  again  be-  detail  of  crifaie.    A  minute  detail   excites 

comes  angry.    He  is  m  the  presence  of  no  an  undue  interest  in  morbid  and  8aacep> 

>ne  with  whom  he  should  be  angry,  but,  he  tible  minds,  and  a  series  of  crimes  of  a  like 

truly  says,  he  is  **  indignant  at  the  idea."  kind,  or  of  suicides  committed  in  the  same 

Vf^e  have  no  direct  power  of  banishing  a  manner,  is  the  result.    The  Nervr  Kn^land 

painftil  idea  from  the  mind.    The  moro  clerp^yman  who  felt  called  upon  to  preach 

painful  it  is  and  the  moro  we  wish  it  awa^,  agamst  suicide,  and  to  dwell  upon  tne  aw- 

the  moro  persistent  it  becomes.    Our  will  ful  situation  of  the  hanging  sinner,  was 

in  f^ing  us  from  a  painful  idea  can  act  rowarded  by  the  sight  of  his  sexton'abodj 

but   impel  ^Actlv   and   indiractly.      What  suspended  m  the  Ml  rope. 
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acquittal.  This  was  the  extent  of  the  decision.  The  question  was 
not  in  the  case,  whether  the  prisoner  would  be  entitled  to  the  benefit 
of  a  doubt  upon  the  evidence  introduced  by  him  to  establish  the 
defence.  What  is  said  by  the  learned  judges  upon  that  subject  is 
entitled  to  such  weight  as  their  character  and  learning  and  their 
arguments  entitle  it  to.     See  People  v.  Schryver^  42  N.  Y.  1. 

It  is  not  necessary  for  us  to  consider  the  question  in  this  case ;  but 
we  prefer  to  leave  it  precisely  where  the  cases  cited  leave  it,  an  open 
question,  so  far  as  juoicial  authority  in  this  State  is  concerned. 

The  exception  considered  is  the  only  one  presented  or  argued  bv 
counsel,  and  we  are  of  the  opinion  that  the  judgment  should  be  ar 
firmed. 

All  concur ;  RuAPALLO,  J.,  in  result.  Judgment  affirmed. 


Enoch  F.  Spann,  plaintiff  in  error,  v.  Thb  Statb  of  Gbobgta 

defendant  in  Error. 

(47  Georgia,  558.     Supreme  Court,  1878.) 

Jbuanity, 

It  seemB  that  the  insanity  which  the  law  recognizes  as  an  excuse  for  crime  must  be  such 
as  dethrones  reason  and  incapacitates  an  indiyidual  from  distinguishing  between  right 
andwnmg. 

Fob  the  facts  of  this  case,  see  the  decision. 

Hawkins  ^  Chuerry^  W.  A.  HawkvM^  and  PhiL  Cooky  for  plaintiff 
in  error. 

{7.  F.  Crisp^  Solicitor  General,  and  O.  T.  Q-oode^  for  the  State. 

Wabneb,  Chief  Justice.     1.  The  defendant  was   indicted  and 

tried  for  the  crime  of  murder,  at  a  special  term  of  the  Superior 

Court  held  in  the  County  of  Webster.     On  the  trial,  the  jury  found 

the  defendant  guilty.     A  motion  was  made  for  a  new  trial,  on  the 

seTeral  grounds  specified  and  set  forth  in  the  record,  which  was 

overruled  by  the  court,  and  the  defendant  excepted.     The  Act  of 

the  Greneral  Assembly  authorizing  the  judges  of  the  Superior  Court 

to  hold  a  special  term  of  the  court  for  the  trial  of  criminal  offences, 

is  constitutional.    Grinad  ^  Benton  v.  The  State^  34  Georgia  R.  271. 

In  the  view  which  we  have  taken  of  this  case,  the  several  exceptions 

taken  to  the  proceedings  on  the  trial  were  not  material,  and  must 

be  controlled  by  the  legal  effect  of  the  newly  discovered  evidence  in 

relation  to  the  insanity  of  the  defendant,  which  is  the  main  question 

ill  the  case.    The  evidence  in  the  record  discloses  the  undoubted  fact 

that  the  defendant  and  Eberhart,  a  girl  living  in  the  house  with  him, 

kiUed  his  wife  by  strangling,  and  breaking  her  neck  with  a  rope 

frben  she  was  lying  on  her  bed  asleep  ;   and  after  they  had  killed 

her  they  heated  water  and  attempted  to  obliterate  the  marks  of  the 

rope  around  the  neck  of  the  dead  woman,  but  the  more  they  washed 

t  the  plainer  the  marks  appeared ;  that  then  the  parties  fled  to  the 

State  of  Alabama,  were  pursued,  and  defendant  was  found  in  Coffee 
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County,  chopping  cotton  in  the  cotton  patch  of  one  Harris.  When 
defendant  was  arrested  by  those  who  pursued  him  he  asked  them 
what  authority  they  had  for  arresting  him  out  of  the  State. 

The  motion  for  a  new  trial  in  this  case  is  based  mainly  on  newly 
discovered  evidence,  since  the  trial,  of  the  defendant's  insanity,  and 
the  affidavits  of  several  doctors  have  been  procured  who  have  ex- 
amined him  since  the  trial,  and  some  of  whom  knew  him  before  the 
trial,  and  they  give  it  as  their  opinion  that  the  defendant  is  afflicted 
with  moral  insanity.  There  are  also  affidavits  of  other  persons,  not 
doctors,  who  have  known  the  defendant,  who  state  that  he  is  a  dull, 
weak-minded  man. 

K  we  are  to  understand  by  moral  insanity  that  the  defendant 
was  so  depraved  that  hte  was  regardless  both  of  the  laws  of  God 
and  man,  as  the  enormity  of  his  crime  would  induce  most  people  to 
believe,  then  the  import  of  the  words  moral  insanity  requires  no 
further  explanation ;  but  if  moral  insanity  is  to  be  understood  as 
that  species  of  insanity  which,  in  the  sense  of  the  law,  wiU  excuse 
the  defendant  from  the  commission  of  the  crime  with  which  he  is 
charged,  then  it  is  a  great  mistake  on  the  part  of  those  who  insist 
upon  it,^ 

2.  The  insanity  which  the  law  recognizes  as  an  excuse  for  crime 
must  be  such  as  dethrones  reason  and  incapacitates  d,n  individual 
fi'om  distinguishing  between  right  and  vnrong.  There  is  not  one  of 
the  affidavits  in  this  case  containing  the  newly  discovered  evidence, 
including  all  the  doctors,  who  venture  to  state  that  the  defendant 
did  not  have  sufficient  reason  and  capacity  to  distinguish  right  from 
wrong  at  the  time  the  crime  with  which  he  is  charged  was  com- 
mitted, and  that  is  the  fatal  defect  of  all  the  evidence  contained  in 
the  record,  in  support  of  the  motion  for  a  new  trial.  The  defendant 
had  sufficient  reason  and  capacity  to  attempt  to  obliterate  the  marks 
of  violence  from  the  neck  of  his  dead  wife,  and  to  flee  from  the 
State  with  his  paramour  after  he  had  committed  the  crime ;  and  he 
had  sufficient  reason  and  capacity  to  demand  of  his  pursuers   by 

1  "  Moral  inability  expresses  the  insnffl-  to  be  moral.    This  is  the  state  of  insanity 

ciency  of  ordinary  motives,  but  not  of  all  and  irresponsibility, 

motives.  **  There  is  a  middle  condition  between  the 

"  The  child  that  cannot  resist  the  tempta-  sane  and  the  properly  insane,  where  mo- 
tion of  sweets,  the  confirmed  drunkard,  the  tives  have  not  lost  their  force,  but  where  the 
incorrigible  thief,  are  spoken  of  as  laboring  severest  sanctions  of  society,  alUiou^h  pies^ 
under  moral  inability  to  comply  with  the  ent  to  the  mind,  are  unequal  to  the  passion 
lichestsof  prudence  and  of  duty.  The  mean-  of  the  moment.  Such  passionate  (Its  may 
ing  is,  that  the  motives  on  one  side  are  not  occur,  under  extraordinary  circumstances, 
adequately  encountered  by  motives  on  the  to  persons  accounted  sane  and  responsible 
uther  side.  It  is  not  implied  that  motives  for  their  actions ;  if  they  occur  to  any  one 
might  not  be  found  strong  enough  to  change  frequently,  and  under  slight  provocation, 
the  conduct  in  all  cases.  Still  less  is  it  im-  they  constitute  a  degree  of  moral  inability 
plied  that  the  link  of  uniform  causation  in  verging  on  the  irresponsible, 
the  case  of  motive  and  action  is  irregular  *'  In  criminal  procedure  a  man  is  ac- 
and  uncertain.  counted  responsible,  if  motives  still  continue 

"  There  are  states  of  mind,  wherein  all  to  have  power  over  him.    There  is  no  other 

motives  lose  their  power.    An  inability  to  general  rule.    It  is  requisite  in  order  to  sns- 

remcmber  or  realize  the  consequences  o/  ao-  tain  the  plea  of  irresponsibility  or  insanity, 

tions ;  or  a  morbid  delusion  such  as  to  per-  that  the  accused  should  not  only    be,  bat 

vert  the  trains  of  thought,  will  render  a  appear  to  the  world  generally  to  be,  beyond 

human   being  no  longer  amenable  to  the  the  influence  of  motives."    Bain's  M*^tfi1 

strongest  motives :  the  inability  then  ceases  Science,  b.  4,  ch.  10,  §  4. 
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what  authority  they  arrested  him  out  of  the  State  where  the  crime 
was  committed. 

The  records  of  this  court,  we  are  quite  sure,  do  not  furnish  a  more 
aggravated  case  of  cool,  deliberate  murder  than  the  one  now  before 
as,  and  we  shall  not  interfere  with  the  verdict  of  the  jury  which 
finds  the  defendant  guilty  of  that  crime. 

LfCt  the  judgment  of  the  court  below  be  affirmed. 


Ekooh  F.  Spann,  by  his  next  friend,  plaintiff  in  error,  v.  Thb 
Statb  of  Georgia,  defendant  in  error. 

(47  Georgia,  549.    Supreme  Court,  1873.) 

Evidence,  —  Lisanity,  —  Since  Sentence. 

Upon  an  inqniry  an  to  whether  a  conyict  condemned  to  death  has  become  insane  since 
sentence,  evidence  as  to  his  mental  condition  at  the  time  of  the  commission  of  the 
crime  is  admissible  to  iUnstrate  his  present  condition,  provided  there  be  other  evidence 
of  present  insanity,  but  if  there  be  no  other  evidence  of  present  insanity  it  is  not  ad- 
miisible. 

Enoch  F.  Spann,  after  his  conviction  of  the  crime  of  murder,  and 
after  he  had  been  sentenced  to  be  hung,  was  alleged  to  have  become 
insane.  The  sheriff,  with  the  concurrence  and  assistance  of  George 
W.  Davenport,  ordinary  of  Webster  County,  under  the  provisions 
of  section  4572  of  the  Revised  Code,  summoned  a  jury  of  twelve 
men  to  inquire  into  such  insanity.  On  the  16th  and  17th  days  of 
July,  1872,  an  investigation  of  this  issue  was  had  before  the  said 
jury,  the  said  ordinary  presiding.  Witnesses  were  introduced  to 
prove  Spann  insane  at  different  times  before  his  conviction.  The 
ordinary  excluded  all  such  testimony,  and  counsel  for  the  prisoner 
excepted. 

No  evidence  of  insanity  since  the  conviction  was  introduced. 
The  prisoner  by  his  next  friend,  W.  F.  Spann,  presented  his  peti- 
tion for  the  writ  of  certiorari  to  the  Honorable  James  M.  Clark, 
judge  of  the  Superior  Courts  of  the  Southwestern  Circuit,  alleging 
the  ruling  aforesaid  as  error.  The  judge  refused  to  sanction  the 
petition  upon  the  grounds  that  said  ruling  was  right  and  proper,  and 
that  the  writ  of  certiorari  does  not  lie  to  a  proceeding  under  section 
4572  of  the  Revised  Code.  Whereupon  the  prisoner,  by  his  next 
friend,  excepted,  and  now  assigns  said  ruling  as  error  upon  each  of 
the  grounds  aforesaid. 

MawJdiM  ^  Ouerry^  W.  A.  Sawkins^  and  Phil.  Cook^  for  plaintiff 
in  error. 

(7.  F.  Crisvj  Solicitor  General,  and  C.  T.  Q-oode^  for  the  State. 
McCat,  Judge.  By  the  laws  of  England  (and,  so  far  as  they 
are  not  altered  by  statute  or  by  the  nature  of  our  government,  those 
laws  would  seem  to  be  of  force  here),  one  under  sentence  of  death 
might  be  reprieved,  that  is,  the  execution  of  the  sentence  might,  for 
good  reasons,  be  stayed  for  a  time.  This  is  wholly  distinct  from  the 
pardoning  power,  which  in  England  was  entirely  with  the  Crown.    4 
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Black.  Cora.  394.  A  reprieve  is,  technically,  with  the  jud^ 
Even  when  it  comes  from  the  King  it  comes  in  the  shape  of  a  hint 
to  the  judge,  who  is  the  actor.  2  Hale,  412  ;  1  Chitty,  758.  Ordi- 
narily, it  is  a  discretionary  power  with  the  judge,  and  is  exercised 
when  he  is  aware  of  good  reason  why  the  prisoner  should  not  be  ex- 
ecuted, and  this  action  is  only  to  delay  the  execution  until  the  facts 
can  be  looked  into.  1  Chitty,  559.  A  stay  of  execution  is  also 
granted  on  satisfying  the  judge  that  the  convict  has  become  insane, 
or  is  quick  with  child.  3  Inst.  Co.  17,  18 ;  1  Hale,  368 ;  4  Black- 
stone's  Com.  359.  In  the  latter  case  the  prisoner  might  demand  the 
stay  as  a  matter  of  right,  since,  as  another  life  is  in  her  womb,  hu- 
manity to  that  demands  the  reprieve.  But  the  stay  for  insanity 
seems  to  depend  on  the  discretion  of  the  judge  at  common  law.  1 
Hale,  370.  He  may  call  in  a  jury  if  he  pleases.  The  whole  pro- 
ceeding is  merely  a  stay  of  execution,  and  is  based  rather  upon  the 
public  will,  and  a  sense  of  propriety,  that  on  any  right  in  the  pris- 
oner. 

By  our  statute,  in  the  case  of  a  convict  becoming  insane,  it  is  the 
duty  of  the  sheriff,  with  the  concurrence  of  the  inferior  court,  to 
summon  a  jury  of  twelve  men  to  inquire  into  the  insanity.     No  pro- 
vision is  made  for  the  mode  of  trial ;  nothing  is  said  as  to  who  shall 
preside.     The  jury  are  simply  to  make  an  inquisition.     In  the  case 
of  a  pregnant  woman,  the  sheriff,  with  the  concurrence  of  the  in- 
ferior court,  shall  select  one  or  more  physicians,  who  shall  make 
inquisition.     In  either  case,  if  it  appear  that  the  fact  exists,  that  the 
prisoner  is  insane,  or  quick  with  child,  the  sheriff  shall  suspend  the 
execution  and  report  the  inquisition  and  suspension  to  the   judge, 
who  directs  the  report  to  be  entered  on  the  minutes.     The  execu- 
tion is  thus  suspended  until  the  judge  shall  order  otherwise,  and 
this  he  must  do  whenever  he  has  become  satisfied  that  the  cause  for 
stay  has  ceased.     In  the  case  of  an  insane  person,  he  may  call  an 
inquisition  or  not  at  his  pleasure.     In  the  case  of  a  pr^nant  woman, 
the  statute  simply  says,  when  he  is  satisfied,  ^^  when  it  shall  appear 
to  him."    See  Revised  Code,  sections  4572  and  4578.     It  is  rather  a 
perversion  of  terms  to  call  an  inquisition  of  this  kind  the  act  of  a 
court,  and  to  exercise  in  reference  to  it  the  writ  of  certioraru      The 
whole  proceeding  is  rather  an  inquiry  based  on  public  propriety  and 
decency,  than  a  matter  of  right,  and  whilst  I  do  not  say  that  a  cer^ 
tiorari  will  not  lie  at  all,  yet,  for  myself,  I  greatly  doubt  if  such  \ra8 
the  intent  of  the  law-makers.     But  we  see  no  grounds  for  the  certi- 
orari in  this  case.     It  is  not  pretended  that  the  verdict  does  not 
conclude  all  inquiry  as  to  the  insanity  of  the  prisoner  at  the  time  of 
the  act  done  and  at  the  trial.     But  it  is  said  that  any  previous  con- 
dition of  insanity  may  be  used  to  illustrate  his  present  condition. 
We  agree  to  this. 

If  there  was  any  evidence  of  present  insanity,  if  it  were  in  proof, 
that  since  his  conviction  he  presented  by  his  acts,  words,  looks^  and 
conduct,  evidences  of  insanity,  we  see  no  objection  to  an  inquiry 
into  his  past  life,  to  see  if  he  had  been  insane  before ;  such  a  &tot 
would  tend  to  explain  his  present  acts. 

We  have  looked  carefully  into  the  evidence  for  some  circumi 
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of  present  insanity.  .  We  see  little  or  nothing,  except  the  opinions 
of  the  physicians,  based  on  the  history  of  his  life,  and  on  certain 
notions  they  seem  to  have  of  moral  insanity. 

We  are  not  disposed  to  criticise  these  gentlemen's  opinions.  They 
doubtless  know  far  more  of  this  matter,  as  a  medical  question,  than 
we  do,  and  there  is  doubtless  such  a  form  of  insanity  as  moral  in- 
sanity. But  a  doctor  inquires  into  the  sanity  of  a  man  for  one 
reason,  and  the  public  for  another.  If  he  be  diseased  in  body  or 
mind,  he  is  a  subject  for  medical  treatment,  and  the  inquiry  of  the 
physician  is  to  ascertain  if  the  case  calls  for  treatment.  The  public 
wishes  to  know  if  the  man  be  so  insane  as  that  society  is  called  upon 
to  let  him  go  unpunished  if  he  has  committed  a  crime.  Under  our 
law  a  man  is  punishable  if  he  knew  right  from  wron^,  and  this,  not- 
withstanding he  may  come  within  some  of  the  classifications  of  the 
medical  profession  as  insane. 

We  see  nothing  in  this  evidence  to  present  a  case  where  it  is  a 
violation  of  a  proper  sense  of  propriety,  or  a  proper  consideration 
for  those  on  whom  God  has  laid  his  afflicting  hand,  to  allow  the  sen- 
tence of  the  law  to  take  its  course. 

Judgment  affirmed. 


Statb  v.  Habrisok  Richards. 

(89  Conn.  591.    Superior  Conrt,  1873.) 

Mental  Jhcapacity, 

What  degree  of  mental  incapacity  oonstitates  dementia,  and  renders  a  person  not  crim- 
inally responsible  for  acts  otherwise  criminaL 

Information  for  burning  a  bam  ;  brought  to  the  Superior  Court 
for  Windham  County  and  tried  to  the  jury,  at  its  August  term, 
1873,  on  the  plea  of  not  guilty,  before  Seymour  J. 

The  defence  was  that  the  prisoner  had  not  sufficient  mental  ca- 
pacity to  be  criminally  responsible  for  the  act.     The  charge  of  the 
Judge,  which  sufficiently  states  the  facts  of  the  case,  was  as  fol- 
ows:  — 

Judge  Sbymoub's  Chaboe. 

The  evidence  seems  ample  to  warrant  you  in  finding  that  the 
burning  complained  of  was  caused  by  the  prisoner.  Your  attention 
has  been  turned  mainly  to  the  question  whether  the  act  was  done 
with  the  felonious  intent  charged,  and  this  question  depends  mainly 
■pon  another,  whether  the  accused  has  sufficient  mental  capacity  to 
warrant  us  in  imputing  to  him  a  felonious  intent. 

That  he  is  considerably  below  par  in  intellect  is  apparent  to  us  all. 
This  is  indicated  by  his  countenance  and  general  appearance. 

The  same  thing  is  indicated  by  his  extraordinary  conduct  at  the 
fire.  As  the  flames  were  bursting  out,  he  was  seen  on  all  fours  crawl- 
ing back  from  under  the  burning  barn,  with  no  clothing  upon  him 
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except  his  shirt  and  trousers.  The  day  was  .excessively  cold.  He 
remained  some  half  hour,  thus  scantily  clothed,  gazing  stupidly  at 
the  blaze,  until  ordered  into  the  house.  All  this  took  place  m  broad 
daylight,  in  plain  view  of  Mr.  Gallup's  house. 

but  it  is  undoubtedly  true,  as  the  Attorney  for  the  State  contends, 
that  mere  inferiority  of  intellect  is  no  answer  to  the  prosecution. 
We  are,  therefore,  called  upon  in  this  case  to  decide  an  interesting 
and  difficult  question,  to  wit,  whether  the  accused  has  sufficient  mind 
to  be  held  responsible  ss  a  criminal. 

He  is  not  a  mere  idiot,  nor  does  he  appear  to  be  a  lunatic.  He 
suffers  from  want  of  mind  rather  than  from  derangement  or  delu- 
sion ;  and  the  question  is  whether  the  want  of  mind  is  such  as  to 
entitle  him  to  acquittal  on  the  ground  of  what  in  law  is  termed 
dementia. 

This  inquiry  is  attended  with  inherent  difficulties.  Our  knowl- 
edge of  our  own  minds  is  imperfect ;  our  knowledge  of  the  precise 
mental  condition  of  another  is  necessarily  still  more  imperfect.  We 
as  triers  are  obliged  to  rely  upon  the  evidence  furnished  us  by  wit- 
nesses whose  means  of  knowledge  are  limited,  and  who  find  great 
difficulty  in  communicating  to  us,  on  a  subject  of  this  nature,  what 
they  do  know. 

Our  principal  embarrassment  arises  however  from  the  want  of  a 
definite  measure  of  mental  capacity.  Eminent  judges  and  learned 
commentators  have  attempted  to  furnish  rules  and  tests  for  the  guid- 
ance of  triers  in  cases  of  this  kind,  but  upon  examination  these  rules 
and  tests  turn  out  to  be  imperfect  and  unsatisfactory. 

It  was  formerly  thought  that  the  jury  might  properly  convict  if 
the  accused  had  any  sense  of  right  and  wrong,  or  if  he  was  aware 
that  punishment  would  follow  the  commission  of  an  offence. 

But  children  of  very  tender  years  have  some  sense  of  right  and 
wrong,  and  fully  understand  that  punishment  will  follow  transgres- 
sion. Such  children  are  subjected  by  their  parents  to  discipline,  and 
are  by  gentle  pimishments  restrained  from  wrong  doing ;  but  our 
sense  of  humanity  would  be  greatly  shocked  at  the  thought  of  sub- 
jecting children  to  the  penalties  of  statute  law  because  some  sense  of 
right  and  wrong  and  fear  of  punishment  had  been  developed  in 
them. 

So  again  it  is  often  said  in  the  books  that  a  person  is  to  be  deemed 
responsible  for  crime  if  he  understands  the  consequences  and  effects 
of  the  act  laid  to  his  charge.  This  is  undoubtedly  and  obviously 
true  if  he  has  such  understanding  and  appreciation  of  consequence^ 
as  pertain  to  other  men.  But  if  he  has  less  of  it  than  is  common  to 
men  in  general,  how  much  less  must  it  be  to  escape  responsibility  ? 

I  think  the  accused  had  some  knowledge  of  ilie  consequences  of 
his  acts.  He  probably  knew  that  by  igniting  a  match  and  throw- 
ing it  into  a  hay-mow  a  fire  would  be  kindled  and  that  the  bam 
would  thereby  be  consumed.  He  perhaps  also  had  some  apprecia- 
tion of  the  loss  and  destruction  of  property  which  would  ensue. 

But  I  am  not  willing  to  say  that  some  hiowledge  of  consequences, 
however  faint  and  imperfect,  is  sufficient  to  warrant  you  in  convict- 
ing the  prisoner.     I  can  give  you  no  precise  rule,  but  I  think  it  dear 
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thut  if  the  prisoner's  perception  of  consequences  and  effects  was 
dnly  such  as  is  common  to  children  of  tender  years,  he  ought  to  be 
acquitted.  * 

And  this  leads  me  to  refer  to  the  rule  adopted  by  an  eminent 
English  judge,  Lord  Hale.  He  reasoned  that,  inasmuch  aa  children 
under  fourteen  years  of  age  Kce  primd  facie  incapable  of  crime,  im- 
beciles ought  not  to  be  held  responsible  criminally  unless  of  capacity 
equal  to  that  of  ordinary  children  of  that  age. 

If  this  test  be  adopted  the  prisoner  will  upon  the  testimony  be 
entitled  to  an  acquittal.  The  principal  witnesses  for  the  prosecution 
say  that  he  is  inferior  in  intellect  to  children  of  ten  years  of  age, 
and  several  very  intelligent  witnesses  for  the  defence  testify  that 
they  are  acquainted  with  many  children  of  six  years  who  are  his 
superiors  in  mental  capacity. 

[  am  inclined  to  recommend  Lord  Hale's  rule  to  your  adoption, 
not  however  without  qualifications  which  I  think  it  important  to  ob- 
serve. 
And  first,  this  test,  like  all  others  which  I  know  of,  is  imperfect. 
Probably  no  two  of  us  have  the  same  idea  of  the  capacity  of  chil- 
dren of  fourteen  years  of  age  ;  and  then  there  is  this  further  diffi- 
culty, that  there  can  be  no  accurate  comparison  in  detail  between 
the  healthy  and  properly  balanced,  though  immature  mind  of  a 
child,  and  the  unhealthy,  abnormal,  and  shrivelled  intellect  of  an 
imbecile.  The  comparison  therefore  is  only  of  the  general  result  in 
their  respective  appreciation  of  right  and  wrong  and  of  consequences 
and  effects. 

This  further  consideration  ought  also  to  be  borne  in  mind,  that 
though  in  modem  times  persons  under  fourteen  are  seldom  sub- 
jected to  the  penalties  of  the  criminal  code,  yet  in  law  children  be- 
tween seven  and  fourteen  may  be  subjects  of  punishment  if  they 
are  shown  to  be  of  sufficient  capacity  to  commit  crimes.  In  apply- 
ing Lord  Hale's  rule,  therefore,  the  child  to  be  taken  as  the  stand- 
ard ought  not  to  be  one  who  has  had  superior  advantages  of  educa- 
tion, but  should  rather  be  one  in  humble  life,  with  only  ordinary 
training. 

And  after  all,  gentlemen,  you  see  that  I  can  furnish  you  with  no 
definite  measure  of  mental  capacity  to  apply  to  the  prisoner.  The 
whole  matter  must  be  submitted  to  your  sound  judgment.  You  will 
say  whether  the  prisoner  has  such  knowledge  of  right  and  wrong, 
and  such  appreciation  of  the  consequences  and  effects  of  his  acts,  as 
to  be  a  proper  subject  of  punishment.  Opinions  on  this  subject 
have  been  expressed  by  most  of  the  witnesses  who  have  testified. 
These  opinions  depend  for  their  value  mainly  upon  the  facts  with 
which  they  are  connected.  You  have  the  advantage  of  being  able 
to  compare  with  each  other  all  the  factd  which  have  been  brought  to 
your  notice  bearing  upon  the  prisoner's  mental  condition.  You  will 
look  carefully  at  all  these  facts.  The  history  of  the  prisoner's  life 
is  somewhat  significant.  From  early  childhood  it  has  oeen  spent  in 
alms-houses,  subjected  to  constant  constraint.  In  the  most  ordinary 
acts  of  his  life  he  has  been  governed  by  the  superior  will  of  others 
to  whose  care  he  has  been  committed.     He  has,  it  appears,  been  sel- 
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dom  left  to  the  free  guidance  of  his  own  judgment.  When  so  left, 
he  seems  to  have  acted  without  forecast,  under  the  pressure  of  im- 
mediate wants  and  impulses. 

If  you  acquit  the  prisoner  on  the  ground  of  want  of  mental  capac- 
ity you  will  so  say  in  your  verdict,  in  order  that  the  prisoner  may, 
in  tnat  event,,  have  tne  benefit  under  our  statute  of  a  home  where 
he  will  be  kindly  cared  for,  but  kept  under  such  restraint  as  to  pre- 
vent his  doing  injury  to  the  persons  or  |>roi)erty  of  others. 

The  jury  acquitted  the  prisoner,  stating  in  their  verdict  that  ihe 
acquittal  was  on  the  ground  of  want  of  mental  capacity. 

l^enrose  (State  Attorney)  ^  Richmond^  for  the  State. 

Hdll^  for  the  prisoner. 


COURT  OF  CRIMINAL  APPEAL. 

April  27M,  1872. 

(Before  Kellt,  C  B.,  Willes,  J.,  Cleasbt,  B.,  Grove  and  Quaik,  JJ.) 

Reg.  v.  Reeve  &  another. 

(12  Cox's  Criminal  Cases,  179.) 
Evidence,  —  Chnfeision,  —  Indticement,  —  AdmUtihility. 

Two  little  boys  were  in  custody  on  suspicion  of  obstmctin^  a  railway  train,  and  tlie 
mothers  and  a  policeman  were  also  present.  One  of  the  boja*  mothers  said,  "  Yo«i 
had  better,  as  good  bojs,  tell  the  tmtn."  Whereupon,  the  boys  both  confessed.  Upofi 
the  trial,  they  were  convicted  upon  evidence  of  that  confession.  Btldf  that  the  eri- 
dence  of  confession  was  rightly  received. 

Case  reserved  for  the  opinion  of  this  court  by  Byles,  J. 

The  prisoners  were  children.  One  was  eignt  years  of  age,  and 
the  other  a  little  older.  They  were  convicted  at  the  Worcester 
Assizes  of  an  attempt  to  commit  a  misdemeanor,  by  obstracting  a 
railway  train. 

The  evidence  was  that  Hancock's  mother,  Reeves's  mother,  and  a 
policeman  being  present,  after  they  had  been  apprehended  on  sus- 
picion, Mrs.  Hancock  said,  "  You  nad  better,  as  good  boys,  tell  the 
truth  ; "  whereupon  both  the  prisoners  confessed,  and  on  this  confes- 
sion were  both  convicted. 

The  question  for  the  Court  of  Criminal  Appeals  is  whether  the 
confession  was  admissible  against  both  the  prisoners  or  either. 

No  counsel  argued  for  the  prisoners. 

Streeten^  for  the  prosecution.  The  evidence  of  the  confession 
was  properly  received.  The  inducement  to  the  prisoners  to  tell  the 
fcruth  was  in  the  nature  of  an  admonition  and  an  exhortation,  and 
was  not  in  the  nature  of  improper  influence  to  procure  a  confession. 
This  case  is  not  so  strong  as  Reg.  v.  JarvU  (10  Cox  C.  C.  57-4), 
where  one  of  the  prisoner's  employers  having  called  the  prisoner 
into  his  private  room,  said,  "  I  think  it  right  that  I  should  tell  yon 
that  besides  being  in  the  presence  of  my  brother  and  myself^  yon 


REGINA  ».  REEVE.  399 

are  in  the  presence  of  two  police  officers ;  and  I  should  advise  you 
that  to  any  questions  that  may  be  put  to  you,  you  answer  truth- 
fully, so  that  if  you  have  committed  a  fault  you  may  not  add  to  it 
by  stating  what  is  untrue ; "  and  having  shown  a  letter  to  him 
which  he  denied  having  written,  added,  "  Take  care,  we  know  more 
than  you  think  we  know,"  and  the  prisoner  thereupon  made  a  con- 
fession, which  was  held  admissible.    [He  was  then  stoppedj 

Kelly,  C.  B.  We  need  not  trouble  you  any  further.  The  cases 
excluding  confessions  on  the  ground  of  unlawful  inducement  have 
gone  too  far  for  the  protection  of  guilt.  The  case  of  Reg.  v.  Jarvis 
was  much  stronger  in  its  circumstances  than  the  present.  In  that 
case  a  good  deal  was  said  by  one  of  the  prosecutors  that  might  have 
operated  on  the  prisoner's  mind,  and  led  him  to  confess.  In  the 
present  case  the  inducement  was  simply  what  a  mother  would  say 
to  her  son  under  the  circumstances. 

The  rest  of  the  court  concurring.  Conviction  affirmed. 

This  case  is  also  reported  in  a  shorter  By  the  same  laws,  "  And  we  wiU  that 

form  in  L.  R.  1  C.  C.  K.  862.  every  man  above  twelve  vears  make  oath 

There  the  decision  is  given  as  follows :  —  that  he  will  neither  be  a  thief  or  cognizant 

*•  Kelly,  C.  B.     We  need  not  hear  you  of  theft."    ThorM,  vol.  1,  p.  389. 

farther.    The  cases  had,  no  doubt,  at  one  The  laws  of  Kin?  ^thelstan  :  "  That 

time  gone  a  great  deal  too  far  in  the  exclu-  no  thief  be  spared,  who  may  be  taken  with 

sion  of  su<:h  evidence  as  that  now  in  ques-  the  stolen  goods  apon   him,  above  twelve 

tion.     But  the  case  cited  is  binding  upon  years  and  above  eight  pence."      Thorpe, 

ua ;  and  it  U  a  much  stronger  case  than  the  vol.  I,  p.  199. 

present."  B^  the  Ordinances  of  London  {.Tudicia 

'*  Willcs,  J.     I  am  of  the  same  opinion.  CimtaJtis  Lundoniae)  it  is  enacted :  "  That 

It  seems  to  have  been   supposed,  at  one  no  thief  be  spared  over  12  pence,  and  no 

time,  that  saying  '  tell  the  truth '  meant*  in  person  over  twelce  years^  whom  we  learn 

effect,  *  tell  a'lie.' "  according  to  folk-right  (the  customary  law 

''Cleasbv,  B.,   Grove,  and  Quain,  JJ.,  of  the  land)  that  he  is  guilty  and  can  make 

concurred.  no  denial ;  that  we  slay  him,  and  take  all 

By  the  following  extracts  from  the  Anglo-  *  that  he  has,"  &c.    Thorpe,  vol.  1,  229. 

Saxon  Laws  it  appears  that  criminal  liabil-  And  again,  by  the  same  Ordinances  it  is 

ity  did  not,  by  the  early  English  Law,  com-  declared  :  "  That  the  King  now  again  has 

menoe  at  the  age  of  seven  years.  ordained   to   his  *  witan '  at  *  Witlanbnrh/ 

By    the  laws  of  King  ine,  of  the  West  and  has  commanded  it  to  be  made  known 

Saxons,  it  was  enacted, ''If  any  one  steal,  80  to  the  Archbishop  by    Bishop    Theodred. 

that  his  wife  and  his  children  know  it  not,  [Bishop  of  London  a.  d.  900,  until  about 

let  him  pay  sixty  shillings  as  wite  [fine].  921],  ttiat  it  seemed  to  him  too  cruel  that 

Bnt  if  he  steal  with  the  knowledge  of  all  so  young  a  man  should  be  killed,  and  be- 

bis  household,  let  them  all  go  into  slavery,  tides  for  so  little,  as  he  haa  learned  has 

A  boy  of  ten  vears  may  be  privy  to  a  theft."  somewhere  been  done.     He  then  said,  that 

Thorpe,  An.  L.  &  I.  of  Eng.,  vol.  1,  p.  107.  it  seemed  to  him,  and  to  those  who  conn- 

By  the  laws  of  King  Canute,  it  was  en-  selled  with   him,  that  no  younger  person 

acted,  "And  if  a  man  bring  a  stolen  thing  should  be  slain  than  XV.  years,  except  he 

borne  to  his  cot,  and  he  be  detected  [by  the  should  make  resistance  or  flee,  and  would 

owner];  it  is  just  that  he  [the  owner  |  have  not  surrender  himself;  that  then  he  should 

what    tie    went  after.    And   unless  it  has  be  slain,  as  well  for  more  as  for  less,  which - 

ln^n  brought  under  his  wife's  key-lockers,  ever  it  might  be.    But  if  he  be  willing  to 

tet  her  be  clear ;  for  it  is  her  duty  to  keep  surrender  himself,  let    him   be    put    into 

the   keys  of  them  ;  namely,  her  store-room,  prison,  as  it  was  ordained  at  '  Greatanlea  ' 

her    chest,  and   her  cupboard.      If  it  be  and  by  ^the  same   let  him  be  redeemed. 

brought  under  any  of  these,  then  is  she  Thorpe,  vol.  1,  p.  241. 

SiJty.      And  no  wife  may  forbid  her  bus-  By  the  laws  of  Henry  I.,  it  is  ordered 

nd'that  he  may  not  put  mto  his  cot  what  as  follows :   "  Singulos  convenit,  ut  veram 

be  will.       It  was   ere    this,  that  the  child  per  omnia  justiciam  teneant,  et  sic  in  male- 

tdb'cA  /ay  in  the  cradle^  though  it  had  never  facientibus  misericordiam  senciant,  ne  fo- 

toMted   mecU,  was  held  by  the  covetous  to  be  risbannitum,   aut  furem  handhabbendum, 

0jmaUy  g^i^^y  <^  \f  ^  had  discretion,    Bui  Francigenam  vel  Anglicum,    ultra  duode- 

kemeejbrih    f  most  strenuously  forbid  it,  and  cimum  etatis  annum,  et  VIII.  deii  valens, 

also  rerv  many  things  that  are  very  hateful  impunitnm    transeant.    Intra  hunc  etatis 

to  God.**      Thorpe,  vol.  1,  p.  419.  tcrminuni,  et  hoc  furti  prccium,  poterit  ci 
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aliquocicns,  per  legis  bcneficium,  prima  abore  that  age  and  under  fourteen  years, 
vice  subvenin,  condicione,  sexu,  participa-  he  might  or  might  not  be  guilty  according 
cione,  eventu,  furti  qualitatc."  Thorpe,  to  the  circumstances  of  the  fact  that  might 
vol.  1 ,  p.  558.  induce  the  court  and  jury  to  judge  him  doU 
"  But/*  according  to  Blackstone  (4  Com.  capax,  vel  incapax."  Hale  sees  nothing 
23),  "  by  the  law  as  it  now  stands,  and  has  unreasonable  in  the  change  of  the  age  At 
stood  at  least  ever  since  the  time  of  Edward  which  criminal  responsibility  may  com- 
the  Third,  the  capacity  of  doing  ill,  or  con-  mence  from  tivdve  to  seven  years,  for  he 
tracting  guilt,  is  not  so  much  measured  by  adds  (p.  24) :  **  Now  let  us  come  to  the 
years  and  days  as  by  the  strength  of  the  common  law  as  it  stood  in  after  times ; 
delinquent's  understanding  and  judgment,  for  in  process  of  time,  especially  in  and 
For  one  lad  of  eleven  years  old  may  have  after  the  reign  of  king  Edward  III.,  the 
as  much  cunning  as  another  of  fourteen ;  common  law  received  a  greater  perfection, 
and  in  these  cases  our  maxim  is,  that  not  by  the  change  of  the  common  law,  as 
'  nuditia  suppUt  <xtatem.*  Under  seven  some  have  thought,  for  that  could  not  be 
years  of  age,  indeed,  an  infant  cannot  be  but  by  act  of  parliament;  but  men  grew  to 
guilty  of  felony,  for  then  a  felonious  dis-  greater  learning,  judgment,  and  experience, 
crction  is  almost  an  impossibility  in  nature;  and  rectified  the  mistakes  of  former  ages 
but  at  eight  years  old  he  may  be  guilty  of  and  judgments,  and  the  law  in  relation  to 
felony.  Also  under  fourteen,  though  an  infants  and  their  punishments  for  capital 
infant  shall  be  prima  facie  adjudged  to  be  offences  was  and  to  this  day  is  as  fblloweth," 
doli  tncapar,  yet  if  it  appear  to  the  court  and  he  then  ntates  the  law  substantially  as 
and  jury  that  he  was  doti  capax,  and  could  it  is  quoted  above  from  Blackstone. 
<liscem  lietween  good  and  evil,  he  may  be  The  case  of  Marsh  y.  Loader  (14  C.  B. 
convicted  and  suffer  death.  Thus  a  girl  of  (N.  S.)  535)  is  a  direct  adjudication  that 
thirteen  hjis  been  burned  for  killing  her  mis-  an  infant  under  the  age  of  seven  years  can- 
tress  :  and  one  Itoy  of  ten,  and  another  of  not  commit  a  felony.  That  case  was  an 
nine  years  old,  who  had  killed  their  com-  action  for  trespass  and  false  imprisonment 

{)anions,  have  been  sentenced  to  death,  and  brought  by  the  plaintiff,  an  infimt,  by  his 
le  of  ten  years  actually  hanged  ;  because  it  father  and  next  friend.    It  appeared  that 
appeared  upon  their  tnals,  that  the  one  hid  the  plaintiff's  father  and  the  defendant  were 
himself,  and  the  other  hid  the  body  he  had  both  builders,  living  near  each  other ;  that 
killed,  which  hiding  manifested  a  conscious-  the  defendant    had  on    several    occasions 
ness  of  guilt,  and  a  discretion  to  discern  missed  pieces  of  wood  from  his  premises ; 
between  good  and  evil.    And  there  was  an  and  that,  on  one  occasion,  he  saw  the  plain- 
instance  in  the  last  century  where  a  boy  of  tiff  carry  away  a  piece  and  take  it  into  his 
eight  years  old  was  tried  at  Abingdon  for  father's  house,  whereupon  he  gave  him  into 
finng  two  bams  ;  and,  it  appearing  that  he  custody  and  caused  him  to  be  taken  before 
had  malice,  revenge,  and  cunning,  he  was  a  magistrate,  who  discharged  him.    It  ap- 
found  guilty,  condemned,  and  hanged  ac*  peared  that  at  the  time  of  this  transaction 
cordingly.      Thus,  also,  in  very   modern  the   plaintiff  was  a  month  or  two  under 
times,  a  boy  of  ten  years  old  was  convicted  seven  years  of  age.    It  was  ruled  that  th« 
on  his  own  confession  of  murdering  his  beii-  plaintiff,  on  account  of  his  age,  was  incapa- 
fullow,  there  appearing  in   his  whole  be-  Cle  of  committing  a  felon  v.     And  a  vertiici 
«  havior  plain   tokens  of  a  mischievous  dis-  of  20l.  damages  which  the  plaintiff  rccor- 
cretion  ;  and,  as  the  sparing  this  boy  merely  ered  was  allowed  to  stand, 
on  account  of  his  tender  years  might  be  of       In  the  case  of  Rex  v.  Owen  (4  C.  &  P. 
dangerous   consequence  to  the  public,  by  236),  the  prisoner  was  indicted  for   steal- 
propagating  a  notion  that  children  mi^ht  ing coals.     She ''was  ten  years  of  age,  and 
commit  such    atrocious  crimes    with   im-  it  was  proved  that   ....    she  was  stand- 
punity,  it  was  unanimously  agreed  by  all  ing  by  a  large  heap  of  coals    ....    and 
the  judges  that  he  was  a  proper  subject  of  that  she  put  a  basket  upon  her  head.     This 
capital  punishment.     But,  m  all  such  cases,  basket  was  found  to  contain  a  few  knobs 
the  evidence  of  that  malice  which  is  to  sup-  of  coal,  which,  in  answer  to  a  question   put 
ply  age  ought  to  be  strong  and  clear  beyond  to  her  by  the  witness  for  the  prosecution, 
all  doubt  and  contradiction."  she  said  she  had  taken  from  this  heafK" 
Lord  Hale  says  (P.  C.  25) :  "  Experience  Littledale,  J.,  charged  the  jury  :   "In  this 
makes  us  know  that  every  day  murders,  case  there  are  two  questions :  first,  did  the 
bloodsheds,  burglaries,  larcenies,  burning  of  prisoner  take  these  coals;  and,  second ly,  if 
houses,  rapes,  clipping  and  coupterfeiting  she  did,  had  she  at  the  time  a  guilty  knowl- 
of  money,  are  committed  by  youths  above  edge  that  she    was  doing    wrong.       The 
fourteen  and  under  twenty-one;  and  if  they  prisoner,  as  we  hare  heard,  is  only    ten 
should  have  impunity  by  the  privilege  of  vears  of  age ;  and  unless  you  are  satisfied 
such  their  minoritv,  no  man's  life  or  estate  W  the  evidence  that,  in  committing    this 
could  be  safe."    lie  also  (P.  C.  22)  says :  offence,  she  knew  that  she  was  doing  w^ronir, 
"  The  laws  of  England  ....  that  always  you  ought  to  acquit  her.     Whenever  a  per- 
affect  certainty,  determined    andenUy  tne  son  committing  a  felony  is  under  fourteen 
ijUas  pubertati  proxima  to  be  tweli^  years  years  of  age,  the  presumption  of  law  is, 
for  both  sexes  ;  under  that  age  none  could  that  he  or  she  has  not  sufficient  capacity  to 
be  regularly  guilty  o''  a  capital  offence,  and  know  that  it  b  wrong;   and  sucn  person 
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ov^hc  not  to  be  conncted,  anless  there  be  and  fourteen  years  of  age  may  be  gniltr 
eruence  to  satisfy  the  \urj  that  the  party,  and  punished.'  See  also  Roscoe's  Cr.  Kv. 
tt  the  time  of  the  oronoe,  had  a  guilty  872.  The  proof  in  this  record  shows, 
knowledge  that  he  or  she  was  doing  wrong.  that  the  defendant  had  sufficient  capacity 
The  prisoner  was  acquitted,  and  the  fore-  to  commit  crime;  and  that  the  battery  was 
man  of  the  Jury  said,  "  We  do  not  think  prompted  by  malice  and  rerenge.  and  com* 
that  the  prisoner  had  any  guilty  knowU  mitted  upon  an  infant  incapalne  of  self- 
edge."  Tne  case  of  the  Qtieen  t.  Smith  (1  defence ;  and,  boing  of  opinion  that  the 
Cox  C.  C.  260)  was  an  indictment  for  conviction  was  proper,  we  hold  that  the 
maliciously  setting  fire  to  a  hay-rick.  "  It  Circuit  Court  erred  in  refusing  to  pro- 
appeared  that  the  prisoner  was  a  boy  nounce  judgment  and  in  discharging  the 
of  the  age  of  ten  years.     There  was  no  defendant." 

cfidence  of  any  malicious  intent."    Erie,  #7.,  In  the  case  of  State  t.  GuUd  (5  Halst. 
chai^d  tlie  jury :  "  When  a  child  is  under  N.  J.  1^3),  a  slave  boy  less  than  twelve 
tbe  age  of  seven  years,  the  law  presumes  years  old  was  convicted  of  murder.    He 
him    incapable  of   committing    a   crime  ,*  was  executed.    In  State  v.  Actron  ( 1  South- 
after  tbe  age  of  fourteen,  he  is  presumed  to  ard,  N.  J.  231 ),  a  slave  boy  eleven  years  old 
be  responsible  for  his  actions,  as  entirely  as  was  also  convicted  of  murder.    In  Godfrey 
if  he  were  forty;  but  between  the  ages  of  v.  State  (31  Ala.  323),  a  slave  boy  about 
seven  and  fourteen,  no  presumption  of  law  twelve  years  old  was  convicted  of  murder, 
arises  at  all,  and  that  which  is  termed  a  In  iSto^tf'scoM  (5  City  Hall  Recorder,  177), 
nwlicioas  intent  —  a  guilty  knowledge  that  the  prisoner  was  indicted  for  grand  larceny 
be  was  doing  wrong — must  be  proved  by  in  stealing  a  lady's  dressing-box,  containing 
the  evidence  and  cannot  be  presumed  from  several  pairs  of  pearl  ear-rings,  a  necklace,  a 
the  mere  commission  of  the  act.    You  are  breas^pm,  and  other  valuable  articles  of 
to  determine  from  a  review  of  the  evidence  jewelry.    It  appeared  from  the  testimony  of 
whether  it  is  satisfactorily  proved  that  at  Eliza  Hearsey,  that  **  she  saw  the  prisoner 
the  time  he  fired  the  rick  (if  yon  should  be  going  out  of  the  entry  of  the  house  with  a 
of  opinion  that  he  did  fire  it)  he  had  a  box,  which  was  taken  from  her  bed-cham- 
ICnilty  knowledge  that  he  was  committing  a  ber,  under  his  arm,  endeavoring  to  escape 
crime."    The  prisoner  was  acicc^tiitted.  out  of  the  back  door;  and  when  she  seized 
In  tfaecaaeof  theiS^tatev.  (roi/t  (9  Humph,  him,  for  the  purpose  of  getting  away  the 
(Tenn.)  175),    "the  defendant   was  con-  box,  he  tried  to  Site  her,  and  retain  it  by 
Wcted  of  an  assault  and  battery  by  the  force.    He  cried,  and  alleged  that  another 
verdict  of  a  jury ;   but  the  court  [before  boy  had  told  him  to  take  it  away.    He  told 
whom  the  case  was  tried]  refused  to  render  the  lady  he  was  eight  years  old.     There  was 
judgment  upon  the  verdict,  and  discharged  no  other  evidence  of  capacity  offered."    The 
the  defendant  upon  the  ground  that  she  jury  were  charged  that  they  "should  be 
was  only  about  twelve  years  of  age,  being  satisfied  that  he  nad  a  capacity  of  knowing 
of  opinion  that  a  minor,  under  the  age.  of  good  from  evil.    And  proof  of  this  may  be 
fourteen,  was  not  subject  to  criminal  pun-  given  either  by  extrinsic  testimony,  or  it 
iifament   for  misdemeanors,  although  po»>  may  arise  from  the  circumstances'  of  the 
Bested  o€  sufficient  capacity  to  distinguish  case.     In    this   case   the  fact  of  conceal- 
between   good  and  evil."     The  Supreme  ment,  and  of  an  attempt  to  escape,  appear. 
Court,  bdTore  whom  this  action  of  the  court  and  it  will  rest  with  the  jury  to  determine, 
beiow  was  assigned  as  error,  said  (p.  177)  :  whether  this  boy  did  not  know  at  the  time 
'^  It  would  seem  grossly  absurd  lo  hold  that  he  stole  this  property  that  he  was  doing 
an  infant  ander  the  age  of  fourteen,  if  pos-  wrong."    The  boy  was  convicted  and  sen- 
teased  of  sufficient  capacity,  may  be  con-  tenced  to  the  state  prison  for  three  years.    In 
victed  and   punished,  even  with  death,  but  the  year  1857,  in  Massachusetts,  a  boy  eight 
that  in  cases  of  broach  of  the  peace,  or  years  old  was  fined  fifty  dollars,  sentenced  to 
violent  injuries  to  the  person  of  another,  he  confinement    to   hard   labor   one   hundred 
&hall  be  permitted  to  escape,  though  pos-  daySf  and  ordered  to  recognize  in  the  sum 


ippeared 

chat  the  higher  the  grade  of  the  ofience  he'  had    waited    upon   customers    in    his 

the    stion^r    should    be    the   proof,  not  mother's  shop. 

merely  of   the  cormu  delicti,    but  also  of  Commmwealih  v.  Mead  (10  Allen,  398) 

the  capacitr  of  the   offender;    and  it    is  was  "an  indictment  for  being  a  common 

no  JesB  op|K>8ed  to  one  of  the  chief  ends  seller  of  intoxicating  liquors.    At  the  trial 

of   criminal    jurisprudence,  —  the    preser-  ....  the  Commonwealth  proved  several 

ration  of  the  pnbbc  peace  and  security  of  sales  made   by  the  defendant  within  the 

the  persons  of  the  citizens.   In  Dane's  Abr.  time  named  in  the  indictment,  and  offered 

(voL  6,  638),  it  is  laid  down,  in  accordance  no  other  evidence.    It  was  proved  on  the 

with  what   vrc  understand  to  be  the  law,  part  of  the  defendant  that  she  was  a  daugh- 

that '  iur  a  breach  of  the  peace,  a  riot,  bat-  ter  of  Eliza  Mead,  and  at  the  time  of  said 

lery,  Ac,  a  minor  above  fourteen  may  be  sales  was  under  twelve  years  of  age,  living 

punished ;  onder  seven  years  of  age  an  in-  with  her  parents,  and  that  the  sales  were 

fimt  can  DOC   be  gniltv ;  but  between  seven  made  by  her  in  the  dwelling-house  of  her 

VOL.  I-  26 
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parents,  and  under  and  by  direction  of  her  was  not  necessary  to  show  actual  knowl* 

mother,  to  whom  the  liquors  belonged edge  by  the  defendant  of  the  unlawfulness 

The  defendant  requested  the  court  to  in-  of  the' act,  if  sufficient  le^^al  capacity  to 
tftructthejnry  thatifshe,  atthetinieofmak-  commit  crime  was  otherwise  proved.    If 
ing  the  sales,  was  under  twelve  years  of  age,  capacity  is  established,  knowledge  may  be 
and  if  the  sales  were  made  under  the  general  presumed.    Nor  is  it   necessary    to    ofier 
direction  of  the  mother,  in   the  dwelling-  direct  evidence  of  capacity.     It  may  be  in- 
house  of  the  parents  of  ic  defendant,  then  ferred  from  the  circumstances  under  which 
she  could  not  be  convictea  under  this  indict-  the  ofience  was  committed.    But  ncverthe- 
mcnt.    The  judge  declined  so  to  rule,  and  in-  less  it  is  to  be  established  as  a  distinct  fact, 
structed  the  jury  ....  that  if  the  defend-  We  are  unable  to  see  anything  in  the  facts 
ant  did  in  the  dwelling-house  of  her  parents,  set  out  in   the  exceptions  which  tend  to 
and   while  she  lived   with  them,   and    by  prove  that  the  defendant  was  cognizant  of 
direction  of  her  mother,  and  white  under  the  illegal  character  of  the  act  which  she 
twelve  years  of  age,  make  three  or  more  committed.     She  seems  to  have  made  the 
separate  sales  of  her  mother's  intoxicating  illegal  sale  in  presence  of  and  in  obedience 
liquors  within  the  time  alleged  in  the  in-  to   the  express  command  of  her  moth^. 
dictment,  they  should  find  her  guilty.     The  This  fact  of  itself  had  some  tendency  to 
jury  returned  a  verdict  of  guilty,  and  the  show  that  the  child  did  not  understand  that 
defendant  alleged  exceptions/'  the  act  which  she  was  told  by  her  parent  to 
The  opinion  delivered  by  the  court  when  commit  was  wrong,  and,  in  connection  with 
granting  a  new  trial  is  as  follows :  "  The  the  request  for  instructions  which  was  made 
question   of  the  legal  competency  of  the  by  the  defendant's  counsel,   rcMjuired    the 
defendant  to  commit   the  oflfence    legally  judge  to  give  full  and  explicit  instructions 
charged   in   the  indictment  was  distinctly  on  the  subject  of  legal  competency  to  corn- 
raised  in  the  present  case  by  the  fact  proved  mit  crime.    The  omission  of  such  instmc- 
ut  the  trial,  that  she  was  under  twelve  years  tions  was  an  error,  which,  in  our  judgment, 
of  ago.     The  rule  of  the  common  law  is  per-  renders  it  necessary  that  there  should  be  a 
fcctly  well  settled,  that  a  child  between  the  new  trial  in  the  case." 
ages' of  seven  and  fourteen  is  not  presumed        The  age  of  seven  as  the  termination  of 
to  be  doli  capax,  and  the  question  whether,  the  period  of  absolute  non-responsibility, 
in  committing  an  offence,  such  child  acted  and  the  age  of  fourteen  as  the  commence- 
with  intelligence  and  capacity,  and  an  un-  ment  of  full  responsibility  for  crimes,  was 
derstanding  of  the  unlawful  character  of  the  adopted  into  the  English  from  the  Roman 
act  charged,  is  to  be  determined  by  the  jury  law,  and  arose  from  a  mistaken  understand- 
upon  the  evidence,  and  in  view  of  all  the  ing  of  that  law.    The  history  of  the  matter, 
circumstances  attending  the  alleged  crim-  unlike  many  things  in  the  English  law,  cai\ 
inal   transaction.     1  Hale  P.  C.    22-27  ;  1  be  traced  to  its  origin.    In  the  early  period 
Archb.  Crim.  Pr.  10;   1  Russ.  on  Crimes  of  the  Roman  law,  all  legal  acts  were  per- 
(7th  Amer.  ed.),  4;  Rex  v.  Otoen,  4  C.  &  P.  formed  by  means  of  consecrated  formulaa. 
236.     This  rule    is   uniformly  applied    in  — by  sacramental  words  which  the  parties 
ca.ses  where  children   under  fourteen  and  themselves  must  pronounce;  no  a^^ency  in 
above  seven  years  of  age  are  chared  with  the  matter  being  permitted.    One  who  coiild 
murder  and  other  felonies.    A /arttoriy  h  is  not  pronounce  the  required  words  —  either 
applicable  where  they  are  accused  of  lesser  because  of  natural  defect,  or  because  from 
ofiences,  or  with  the  commission  of  acts  his  extreme  youth  he  as  yet  had   not  ac- 
coming  within   the  class  of  mala  prohibita.  quired    the   power  of  articulation  — could 
These  do  not  so  violently  shock  the  natural  therefore  perform  no  juridical  act.      An  in- 
moral   sense  or  instinct  of  children,   and  fan t,  in/ons  (^iw yon  non-po/e«<)  was  one  wbo 
would  not  be  so  readily  recognized  and  was  thus  incapacitated  because  he  Tras  too 
understood  by  them  to  be  wrong,  or  a  viola-  young  to  talk.     The  word  had  a  strictly 
tion  of  duty,  as  the  higher  crimes  of  murder,  material  sense.     The  period  at  which  one 
arson,  larceny,  and  the  like.     Although  the  ceased  to  be  an  infant,  therefore,  varied  in 
attention   of   the    iudge  at   the   trial  was  each  case.    When  he  could  articulate,  then, 
drawn  to  the  fact  that  the  defendant  was  of  with  the  authorization  of  his  tutor,  he  could 
tender  years,  so   that  no  presumption   of  perform  judicial  acts 

lci:;ul  capacity  to  commit  crime  existed,  he        At  the  same  period  of  the  Roman  law, 

wholly    omitted   to  give   any  instructions  one  who  had  arrived  at  puberty* />u6es,  had 

from  which  the  jury  could  oe  led  to  infer  the    free  disposition   of   his  goods.      This 

that  it   was  their  duty   to  find   that    the  word  also  had  the  same  material   meaninfr. 

defendant  knew  the  unlawful   character  of  The  age  of  puberty,  if  questioned  in  any 

the  act  with  which  she  was  charged,  before  given  case,  was  determined  according^  to  tic 

they    could    render    a    verdict    of    guilty  fact ;  it  varied  with  the  tardy  development 

against  her.    For  aught  that  we  can  see,  or  the  precocity  of  the  individual, 
the  verdict  was  rendered  without  any  con-        But  though  a  child  could  talk,   he  wa» 

sideration  of  the  legal  competency  of  the  not  on  that  account  alone  considered    to 

defendant  to  commit  the  ofience  alleged  in  have  understanding.^    "  Pupillus  si  fiari  pos- 

the  indictment.     The  case  was  one  which  sit,  licet  hnjus  setatis  sit  ut  caua&m  acqai- 

seems  to  us  to  have  required  an  explicit  rendse  hereditatis   non   intelligat   (qnamris 

instruction  on  the  point.    It  is  true  that  it  non  videatur  scire  hujus  modi  aetAtis  puer 
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Deque  enim  scire,  neqne  decernere  talis  stas  ished  hy  corporal  chastisement,  or  by  im- 

potest,  non  magis  quam.  furiosus),  tamen  prisonment  from  two  days  to  six  months. 

:am  tutoris    auctontate    beredicatem  ad-  Between  the  ages  of  twelve  and  sixteen  the 

qnirere   potest,   hoc  enim  favorabiliter  ei  punishment  is  mitigated, 

praestatur."    Until  he  approached  the  age  By  the  penal  code  of  Spain  a  child  is  ir- 

of  puberty  he  was  considered  to  be  without  responsible  till  he  is  nine  years  old ;  the 

onaerst^iiding :  "  Nam  infans  et  qui  infanti  punishment  is  mitigated  till  eighteen, 

proximnsest  non  maltnm  a  furioso  distant/'  By  the  code  of  Piedmont  a  child  is  held 

It  was  an  ancient  opinion  in  philosophy,  to  be  irresponsible  till  he  is  fourteen  years 

tn  opinion  which  still  has  supporters,  that  old  ;  from  fourteen  years  of  age  till  twenty- 

ihe  human  organization  undergoes  a  funda-  one  the  punishment  that  can  be  inflicted  is 

mental  change  at  stated  periods  of  seven  less  than  that  that  can  be  inflicted  upon  an 

years.    Influenced  by  this  opinion  some  of  adult. 

the  Roman  lawyers  wished  to  fix  uniformly  By  the  laws  of  Parma,  Naples,  Piedmont, 

the  age  of  puberty  at  fourteen  years  in  all  and  Spain  no  person  under  eighteen  years 

cases,  and  to  fix  the  age  of  seven  years  as  of  age  can  be  condemned  to  death, 

the  a^  at  which  a  child  arrived  at  under-  In  the  State  of  Arkansas  criminal  liabil- 

tftendmg.     The  Emperor  Theodosius  fixed  ity  does    not  commence   till    the   age  of 

the  age  of  infancy  for  one  purpose  at  seven  twelve ;  in  Colorado,  Georgia,  Illinois,  and 

J  rears.    The.  formal  parts  of  the  old  Roman  Nebraska  till  ten  ;  in  Texas  till  nine ;  and 
aw  having  at  this  time  lost  much  of  their  in  the  latter  State  no  person  under  seven- 
force,  and  the  old  meaning  of  the  term  in-  teen  years  of  age  can  be  punished  capitally, 
fimt  having  thus  lost  much  of  its  signifi-  By  Livingston's  "  Criminal  Code  tor  the 
canoe,  from  this  time  it  acquired  the  mean-  State  of  Louisiana  "  it  is  provided,  "  Art. 
ing  of  a  child  under  seven  years  of  age.  29.   No  person  shall  be  convicted  of  any 
**  Infanti,  id  est  minorem   septem  annis."  oflence  committed  when  under  nine  years 
Justinian  fixed  the  age  of  puberty  for  a  of  age ;  nor  of  any  oflence  when  between 
man  at  fourteen  vears.    But  in  the  Roman  nine  and  fifteen  years  of  age,  unless  it  shall 
law  not  only  infants,  but  those  who  were  appear  by  proof  to  the  jury  that  he  had 
nearer  infancy  than  pnbertv,  were  incapable  sufficient  understanding  to  know  the  ncUure 
of  committing  crime.     Till  ten  and  a  half  and  ilUgaUty  of  the  act  which  constituted  the 
if  a  male,  till  nine  and  a  half  ^ears  of  age  offence.      "  Art.  30.  If  a  minor  shall  com- 
if  a  female,  the  child  was  considered  proxi-  mit  an  oflence  hj  command  or  persuasion 
autf  xnfantitE  and  incapable  of  committing  of  any  relation  in   the  ascending  lino ;  of 
crime,  turn  doli  capax.    From  that  age  tin  his  tutor  or  curator,  or  any  person  acting  as 
the  a;^  of  puberty  (twelve  or  fourteen  years  such  ;  or  of  his  master,  ii^  ho  be  an  appren- 
according  to  the  sex)  there  was  a  presump-  tice  or  servant,  then  the  minor  shall  be  puii- 
tion  of  incapacity,  subject  to  be  rebutted  by  ished  for  such  offence  by  simple  imprison- 
contrary   proof,  according  to   the  maxim  ment,  during  one  half  or  the  time  to  which 
moiitia  'supplet  (Etatem,  and  the  child  could  he  would  have  been  sentenced  had  he  been 
be  pan  Is  bed  *'si  proximus  pubertati  sit  et  of  full  age.    Provided  such  minor  have  at- 
ob  id  tntelligat  se  delinquere."   But  in  such  tained  the  age  of  fifteen  years  at  the  time  of 
case  a  less   punishment  must  be  inflicted,  the  commission   of  the  ofience;   if  under 
PupUltu  mitiui  pwiitur.   This  doctrine,  even  that  age,   the  command  or  persuasion  of 
to  the  point  of  holding  that  one  under  the  either  of  the  persons,  standing  in  either  of 
legal  age  of  puberty  is  physically  incapable  the  relations  to  him  which  are  above  enn- 
of  committing  rape,  has  been  transplanted  merated,   shall  excuse    him   from  punish- 
into  the   English  law,  with  the  exception  ment,  if  the  offence  committed  be  a  misde- 
that  A  mistake  was  made,  in  overlooking  meanor  only  ;  but  if  the  offence  be  a  crime, 
the  fact  that  an  infant  was  not  a  child  in  such  minor  under  flfteen  years  of  age  shall 
anas,  but  one  under  seven  years  of  age,  be  committed  to  the  school  of  reform,  for 
and  that  therefore  one  nearer  infancy  than  the   purpose  of  being  instructed  in  some 
puberty  {proximus  tnfin/ice)  was  not  a  child  trade,  in  the  manner  particularly  provided 
under  seven  years  of  age,  but  was  a  child  for  in  the  Code  of  Rerorm  and  Prison  Dis- 
under  tea  and  a  half.  cipline.    And  in   all  cases  of  crimes  coro- 
^)thcr  nations  have  understood  the  spirit  mitted  by  minors,  under  the  age  of  eighteen 
of  the  Roi^an  law  more  eorrectly.     By  the  years,  except  those  punishable  by  imprison- 
old  French   law  one  under  the  age  of  pu-  ment  for  life,  the  court  may  direct  that  the 
beny  was  incapable  of  committing  crime.  offender  be,  either  in  lieu  of,  or  in  addition 
By   tbc  common  law  of  Germany  there  to,  the  punishment  generally  provided  for 
(-ookl  be  no  guilt  before  the  age  of  fourteen,  the  offence,  be  so  committed  to  the  school 
By  cbo  Austrian  code  a  responsibility  com-  of  reform." 

mences  at  the  age  of  ten,  but  an  offence  According  to  Blackstone  **  the  capacity 

eommicted    by  one  under  the  age  of  four-  of  contracting  guilt  **  is  measured  "  by  the 

leen  is  punished  only  like  an  infraction  of  a  strength  of  the  delinquent's  understanding 

pulice  reflation.                       ^  and  judgment."     How  much  understanding 

By  the  penal  code  of  Bavaria  the  period  and  judgment,  and  understanding  of  what, 

of  irresponsibility  ceases  at  eight  years,  but  and  judgment  exercised    upon    or    about 

"    ceb  committed  by  children  between  the  what,  must  an  infant  have  to  be  a  proper 

of  eig^ht  and  twelve  can  only  be  pun-  subject  of  punbhment?    Blackstone  speukir 
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of ''cnnning  ^'ofthemtLxlm** malitiaBuppUi  he  must  have  a  guilty  knowledge  that  he 

cttatem"  of  "  felonioas  discretion/'  of  **  doU  was  committing  a  crime.     Here  for  the  tirat 

capax,"  and  "dolt  mcaptu"  of  **  ability  to  time  do  we  find  anything  definite.    A  crime 

discern  between  good  and  evil/'  of  *'  a  con-  is  a  thing  forbidden  by  the  law  of  the  land 

sciousness  of  guilt/'  of  '*  a  discretion  to  under  a  penalty ;  and  a  knowledge  that  one 

discern  between  good  and  evil/'  of  '*  malice,  is  committing  a  crime  is  a  knowledge  that 

rerenge,  and  cunning,"  and  of  **  mischievous  one  is  doing  an  act  which  subiect*  him  to 

discretion."    These  are  very  vague  and  in-  punishment  by  the  law  of  the  land, 
determinate  phrases,  apart  from  the  con-        According    to    the    Supreme  Court  of 

sideration  that  no  two  of  them  convey  the  Massachusetts,  the  jury  are  to  determine 

Mame  idea.    Ilad  care  been  used  to  select  whether  the  "child  acted  with  intelligence 

words  which  shonld    perplex  the  subject  and  capacity,  and  an  understanding  of  the 

instead  of  giving  the  desired  information,  unlawful  character  of  the  act  chai^ged."    If 

none  better  for  the  purpose  could  perhaps  this  definition  of  criminal  capacity  be  tlie 

have  been  chosen.  same  as  that  of  Mr.  Justice  Littledale,  then 

Is  the  word  "  cunning  "  used  in  its  a  ^ilty  knowledge  is  a  rational  knowledge, 
original  sense  of  knowledge,  or  in  a  derived  It  is  not  a  simple  knowledge  that  such  an 
sense  implying  deceit  coupled  with  a  low  act  is  punishable  by  law,  but  there  must  be 
kind  of  sKill  ?  In  what  sense  are  we  to  un-  coupled  with  that  knowledge  a  rational  un- 
derstand the  word  "  malice  "  —  that  most  derstanding  of  leg^  punishment  and  legal 
indeterminate  of  all  legal  terms  ?    What  is  obligation.        ^ 

meant  by  the  question  begging  phrase  a        But  Mr.  Livingston,  with  his  usual  ad- 

"  felonious  discretion  ?  "    Does  it  mean  the  mirable  clearness,  has^expressed  everything 

same  as  a  "  mischievous  discretion,"  and  by  saying  "  that  he  mast  have  sufficient  nn- 

are  these  phrases  equivalent  to  the  united  derstandmg  to  know'  the  nature  and  ille- 

words  "  malice,  revenge,  and  cunning  ?  "  gality  of  tlw  act." 

What  is  meant  by  the  expressions  "  dm  in-        It  is  npon  this  ground  that  Mr.  Austin 
capax"  wad**  dolt  cap€uef'*    If  they  mean  places  the  exemption  from  liability.  He  says 
a  capacity  and  incapacity  for  committing  {Austin's  Jurisprudence,  Leo.  26) :  *<Ania- 
crime,  the  question  is  not  answered,  for  the  taut    .     .    .    .    is^  exempted  from  liabil- 
qnestion  is  in  what  does  that  capacity  and  ity,  not  because  be  is  an  infant,    .... 
incapacity  consist  ?    What  is  an  "  ability  "  but  because  it  is  inferred  from  his  infiui^ 
or  a  "  discretion  to  discern  between  good  ....    that  at  the  time  of  the  alleged 
and  evil  ? "    Good    and  evil  are    relative  wrong  he  was  not  capable  of  unlawful  in- 
terms.    Is  it  good  and  evil  in  relation  to  tention  or  inadvertence.    It  is  inferred  from 
the  divine  law  ?  or  to  human  law  ?  to  the  his  infiincy    ....    that  at  the  time  of 
customs  of  society  ?  or  to  the  opinions  and  the  alleged  wrong,  he  was  ignorant  of  the 
habits  of  acquaintances  ?  or  to  things  as  law ;  or  Cwhat  in  efiisct  is  the  same  thing) 
they  really  exist?  or  to  their  outside  appear-  was  unable  to  remember  the  law.     Or  (a*- 
ances  ?    The  infant  with  the  first  draugnt  of  sumtng  that  he  had  kifown  and  was  able 
milk  which  he  draws  fiom  the  breast  gains  to  remember  the  law),  it  is  inferred  that  he 
11  knowledge  of  good  ;  the  craving  of  its  was  unable  to  apply  the  law,  and  to  gorera 
appetite  before  that  time  caused  a  sense  of  his  conduct  accordingly ;  that  he  did  not 
evu.    Its  satisfying  its  appetite  by  renewed  and  could  not  foresee  the  consequeaoes  of 
suction  shows  that  it  has  now  acquired  the  his  conduct ;  and  therefore    did   no(   and 
ability,  the  discretion  to  discern  between  could  not  foresee  that  his  conduct  tended 
good  and  evil,  and  that  it  exercises  that  dis-  to  the  consequences  which  it  was  the  end 
cretion  in  making  choice  of  the  good.    True  of  the  law  to  avert.    For,  in  order  that  I 
its  power  of  discerning  between  good  and  may  adjust  my  conduct  to  the  command  or 
evil  is  limited  to  a  single  thing ;  bnt  to  how  prohibition  of  the  law,  I  roust  know  and  re- 
many  things  is  the  power  of  the  adult  man  member  what  the  law  u;  I  must  disdnctlv 
extended  ?     At  what  point  between  the  two  apprehend  the  nature  of  the  conduct  whiui 
does  this  power  have  extent  enough  to  ren-  I  contemplate ;  and  (in  the  language  of 
der  its  possessor  a  fit  object  of  punishment?  Uiwyers  and  logicians)  I  mnst  correctly  m6- 

Mr.  Justice  Littledale  says  ne  must  have  sume  the  specific  case  a$  /ailing  within  tiu 

a  "  guilty  knowledge  that  he  was  doing  law.    In  other  words,  I  must  compare  the 

wrong."    Wrong  in  relation  to  what  ?  to  conduct  which  I  contemplate  with   the  pur- 

the  laws  of  God  ?  of  man  ?  of  nature  ?  of  pose  or  end  of  the  law,  and  must  be  able  to 

society  ?  or  must  he  be  conscious  of  acting  perceive  that  it  agrees  or  conflicts  with  that 

against  the  known  or  supposed  wishes  or  purpose  or  end Unless  I  am 

commands  of  his  parents  or  friends  ?  of  competent  to  this  intellectual  process,  the 

those  who  had  a  right  or  of  those  that  he  sanction  cannot  operate  as  a  motive  to  the 

thought  had  a  right  to  direct  or  control  fulfilment  of  the  obligation,  or  (changing 

him  ?    Again,  what  if  any  change  is  made  the  expression)  the  obligation  is  necessarily 

in  the  meaning  of  the  sentence  by  qualify-  ineffectual." 

fng  the  word  knowledge  by  the  question        But  it  may  be  objected  that  many  adults 

begging  word  guilty  ?    How  does  a  guilty  have  not  this  knowledge,  but  yet  are  not 

knowl^^  that  one  is  doing  wrong  differ  excused  from  the  consequences  of  their  acts, 

from  a  simple  knowledge  that  one  is  doing  This,  as  a  general  rule,  is  true,  and  the 

wrong  ?     According  to  Mr.  Justice  Erie  reason  for  it  is  this :  If  ignoraooe  of  tke 
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Uw  were  allowed  as  an  excuse,  the  admin-  there  is  a  presumption  of  incapacity,  re- 
tstration  of  the  law  wonld  be  brought  to  a  buttable,  however,  oy  evidence, 
stand  or  thrown  into  the  utmost  con  fa-  One  mi^ht  infer,  a  priori  perhaps,  that 
sion.  In  the  majority  of  cases  it  would  be  a  bench  of  judges  trained  in  dry  technical 
nearly  impossible  to  prove  either  that  the  reasonings  and  a  jury  of  artisans  and  shop- 
party  was  or  was  not  acquainted  with  the  keepen  versed  wholly  in  the  buaiBees  of 
law.  And  if  it  should  be  ascertained  that  ^  practical  every  day  life,  would  be  as  unfit  a 
he  were  not  acquainted  with  it,  the  further  tribunal  as  could  be  selected  for  the  pur- 
fact,  whether  or  not  his  ignorance  of  it  were  pose  of  judging  of  the  processes  of  the  in- 
an  innocent  or  blameworthy  ignorance,  mnt  mind.  An  examination  of  the  cases 
would  still  remain  to  be  determined.  This  where  the  evidence  appears,  upon  which  a 
might  necessitate  an  inquiry  into  the  whole  conviction  has  been  had,  bears  out  this  a 
course  of  his  previous  life.  Moreover,  as  priori  inference  to  a  most  unesqpected  and 
Mr.  Austin  says  (lb.),  "  Some  laws  are  so  startling  extent.  According  to  Blackstone, 
obviously  sug;ge8ted  by  utility,  that  any  aa  above  quoted,  "  one  boy  of  ten,  another 
pen»on  not  insane  would  natunilly  surmise  of  nine  years  old,  who  had  killed  their  com- 

or  jcuess  their  existence And  panions,  have  been  sentenced  to  death,  and 

most  men's  knowledge  of  the  law  is  mostly  ne  of  ten  years  actually  hanged,  because  it 

of  this  kind.    They  see  that  a  particular  appeared  upon  their  tnals,  that  the  one  hid 

act  wonld  be  mischievous,  and  they  con-  himself,  and  the  other  hid  the  body  he  had 

dude  that  it  must  be  prohibited.''  killed,  which  hiding  manifested  a  conscious- 

But  no  difficulty  arises  in  regard  to  proof  ness  of  guilt  and  a  discretion  to  discern  be- 
where  a  certain  ilge  is  assumed  before  the  tween  good  and  evil."  But  proof  that  a 
arrival  of  which  an  infant  shall  be  held  ir-  child  aJxer  he  saw  the  consequences  of  his 
responsible.  The  only  fact  for  inquiry  then  act  was  frightened  or  knew  that  he  had 
is,  not  was  the  defendant  ignorant  of  or  ac^  done  wrong,  standing  by  itself  without  oUier 
quainted  with  the  law  and  if  ignorant  then  evidence,  oven  if  admissible  at  all,  which 
was  be  ignorant  through  no  fault  of  his  may  well  be  doubted,  is  no  sufficient  proof 
own ;  but  it  is  the  single  faud  whether  or  not  that  he  had  tluU  knowledge  before  the  com- 
bo baa  reached  a  certain  age,  which  is  a  fact  mission  of  the  act.  There  must  be  a  first 
as  susceptible  of  accurate  proof  as  any  time  that  the  conscience  speaks,  and  proof 
3ther  the  simplest  fact.  The  law  has  un-  that  an  infant  realized  that  he  had  done 
dertaken  to  fix  this  age  at  seven  years.  Mr.  wrong,  after  the  act  committed,  standing 
Fitzjames  Stephen,  in  his  ''  General  View  by  it^f,  can  afford  little  ground  for  logiciQ 
of  the  Grim.  Ijaw,"  p.  86,  says  this  limit  is  or  legal  inference  that  prior  to  committing 
"  nugatory,"  because  '*  no  jury  would  ever  the  act  he  knew  it  was  wrong.  There  is  a 
convict  a  child  under  seven."  very  general  rule  of  law  that  things  once 

It  appears  obvious  that  if  what  has  been  prov^  to  exist  are  presumed  to  continue, 

said  upon  the  degree  of  knowledge  neces-  out  there  is  no  rule  of  law  that  proof  of 

sary  to  constitute  criminal  responsibility  be  the  existence  of  a  state  of  facts  at  one  time 

correct,  a  child  under  seven  years  cannot  affords  any  presumption  of  their  previous 

hare  had  the  experience  necessary  to  attain  existence.   !But  an  examination  of  tne  cases 

that  knowledge.    It  is  said  to  be  a  maxim  above  referred  to  will  show  that  the  evi- 

thmJt  it  is  better  that  ten  guilty  persons  dence  on  Uie  part  of  the  prosecution  was 

should  escape  than  that  one  innocent  per-  generally  largely  made    up   and  in  some 


should    suffer.      Unless   the    maxim  cases  consisted  wholly  of  evidence  of  this 

aboald  be  reversed,  and  it  be  held  that  it  description. 

i«  better  that  ten  innocent  persons  should  With  regard  to  the  admtssibilitjf  of  con- 
be  punished  than  that  one  guflty  person  fessions,  there  seems  to  be  no  distinction 
shotxld  escape,  the  termination  of  the  age  between  the  case  of  ai^adult  and  that  of  a 
of  non-impntability  should  be  placed  con-  child.  State  v.  GtMd,  5Halsted  (N.  J.),  163; 
■ideiably  beyond  seyen  years,  it  infancy  be  Suue  v.  Aaron,  1  Southard  (N.  J.),  231 ; 
not  now  adequately  protected  by  the  rule  Rex  y.  Wild,  1  Moody  C.  C.  452 ;  Bex  y.  Up* 
tiudb  from  the  age  m  seven  till  fourteen  ehureh,  I  lb.  465;  Mather  y.  Ciark,  2  Aiken 

Yt.),  209. 


406  CRIMINAL  LAW  REPORTS. 

The  State  of  Kansas  v.  Ethan  A.  MoCobo. 

(8  Kansas,  232.    Supreme  Court,  1871.) 

Information^  Farm  of. —  Wife,  when  Witness  against  her  Husband.  ^^  New 

Trial,  Effect  of  granting. 

An  information  is  ^ood  that  states  the  nature  of  the  offence  charged  with  accuracy,  pre* 
cision,  and  certamty,  so  that  the  accused  cannot  be  misled  as  to  the  charge  he  has  tc 
answer,  nor  the  court  in  doubt  as  to  the  judgment  to  be  pronounced  on  the  verdict. 

Under  the  Kansas  Statute  Laws,  1871,  p.  280,  ch.  118,  §  1,  which  provides  that  no  person 
shall  be  incompetent  to  testify  in  a  criminal  case  **  by  reason  or  being  the  husband  or 
wife  of  the  accused,"  provided  "that  no  person  on  trial  or  examination,  nor  wife  or 
husband  of  such  person,  shall  be  required  to  testify,  except  as  a  witness  on  behalf  of 
the  person  on  trial  or  examination, '  a  wife  who  consents  so  to  testify  is  a  competent 
witness  against  her  husband. 

The  defendant  was  tried  for  murder  and  convicted  of  manslaughter ;  upon  his  motion  a 
new  trial  was  granted.  Held,  that  he  was  to  be  again  tried  for  muraer  as  if  no  for- 
mer trial  had  been  had. 

Appeal  from  Miami  District  Court. 

The  defendant,  Ethan  A.  McCord,  was  charged  by  information 
with  the  crime  of  murder  in  the  first  degree.  Omitting  the  caption 
and  title,  the  body  of  said  information  is  as  follows :  — 

"  And  now  comes  E.  F.  Smith,  County  Attorney  for  Miami  Coun- 
ty, State  of  Kansas,  and  here  in  said  District  Court,  in  the  name,  by 
the  authority,  and  on  behalf  of  the  State  of  Kansas,  information 
gives  :  That  one  Ethan  Allen  McCord,  late  of  said  County  of  Miami, 
on  the  21st  day  of  September,  1870,  at  the  County  of  Miami  and 
State  of  Kansas,  in  and  upon  one  Lorenzo  Hilliard,  then  and  there 
being,  did  wilfully,  feloniously,  deUberately,  premeditatedly,  and 
of  his  malice  aforethought,  msdce  an  assault ;  and  that  the  said  £. 
A.  M.,  a  certain  revolving  pistol,  then  and  there  charged  with  gun- 
powder and  divers,  to  wit,  three  leaden  bullets,  which  said  revolving 
Cistol  he  the  said  E.  A.  M.  in  his  right  hand  then  and  there  had  and 
eld,  then  and  there  wilfully,  feloniously,  deliberately,  premeditat- 
edly,  and  of  his  malice  aforethought  did  discharge  and  shoot  off,  to, 
against,  upon,  and  through  the  said  L.  H. ;  and  that  the  said  G.  A. 
M.  with  the  divers,  to  wit,  three  leaden  bullets  aforesaid,  out  of  the 
revolving  pistol  aforesaid,  then  and  there  by  force  of  the  gunpowder 
aforesaid,  by  the  said  E.  A.  M.  discharged  and  shot  off  as  aforesaid, 
then  and  ther^  wilfully,  feloniously,  deliberately,  premeditatedly, 
and  of  his  malice  aforethought  did  strike,  penetrate,  and   wound 
the  said  L.  H.  in,  upon,  and  through  the  left  side  of  the  face  of  him 
the  said  L.  H.,  and  in,  upon,  and  mrough  the  right  side  of  the  lower 
part  of  the  breast  of  him  the  said  L.  H.,  and  in,  upon,  and  through 
the  right  side  of  the  body  of  him  the  said  L.  H.,  thereby  then  and 
there  giving  to  him  the  said  L.  H.,  in,  upon,  and  through  the  left  side 
of  the  face  of  him  the  said  L.  H.,  penetrating  through  the  face  and 
head  of  him  the  said  L.  H.,  and  in,  upon,  and  through  the  right  side 
of  the  lower  part  of  the  breast  of  him  the  said  L.  H.,  penetrating 
through  the  body  of  him  the  said  L.  H.,  and  in,  upon,  and  through 
the  right  side  of  the  body  of  him  the  said  L.  H.,  penetrating  through 
the  body  of  him  the  said  L.  H.,  three  mortal  wounds,  of  which  said 
three  mortal  wounds  he  the  said  L.  H.  then  and  there  instantly  died. 

^^  Wherefore  the  said  County  Attorney  doth  inform  the  court  here. 
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chat  the  said  E.  A.  M.,  him  the  said  L.  H.,  in  the  manner  and  by 
the  means  aforesaid,  wilfully,  feloniously,  deliberately,  premeditat- 
edly,  a^nd  of  his  malice  aforethought  did  kill  and  murder,  contrary," 

To  this  information  the  defendant  plead  "  not  guilty."     At  the 
December  Term,  1870,  the  case  was  tried,  and  a  verdict  returned 
finding  the  defendant  McCord  "  guilty  of  manslaughter  in  the  third 
degree."     McCord  moved  for  and  obtained  an  order  setting  aside 
the  verdict  and  granting  him  a  new  trial.     At  the  May  Term,  1871, 
the  cause  was  again  tried,  and  upon  the  issue  first  joined.     Sarah 
McCord,  wife  of  the  prisoner,  was  called  as  a  witness  by  the  State 
(ch.  118,  §  1,  Laws  oi  1871),  and  asked  if  she  gave  her  free  consent 
to  testify  as  a  witness  on  the  trial.     She  consented.     The  defendant 
objected  to  the  examination  of  the  witness  for  incompetency.     The 
objection  was  overruled  and  excepted  to.     Among  the  instructions 
given  was  one  that,  "  if  they  beheved  that  the  evidence  warranted 
the  same  they  might  find  the  defendant  guilty  of  murder  in  the  first 
or  second  degree,  or  of  any  of  the  several  degrees  of  manslaughter, 
or  of  an  assault  only."     To  this  instruction  defendant  excepted. 
The  jury  returned  a  verdict  of  "  guilty  of  murder  in  the  second  de- 
gree."    (The  maximum  pimishment  for  manslaughter  in  the  third 
degree  is  imprisonment  in  the  penitentiary  for  three  years ;  §  29, 
Crimes  Act.     The  minimum  punishment  for  murder  in  the  second 
d^ree  is  imprisonment  in  the  penitentiary  for  ten  years  ;  §  8  Crimes 
Act.)     A  motion  for  a  new  trial  —  upon  grounds  stated  in  the  opin- 
ion —  was  made  and  overruled,  and  defendant  excepted.     Defend- 
ant then  filed  a  motion  in  arrest  of  judgment,  "  for  the  re^ison  that  the 
information  did  not  state  facts  constituting  a  public  offence,"  which 
motion  in  arrest  of  judgment  was  also  overruled,  to  which  defendant 
excepted.  •  The  court  sentenced  the  defendant  to  ten  years  impris- 
onment in  the  penitentiary  ;  and  from  this  judgment  defendant  ap- 
peals to  this  court. 

B.  F.  Simpson  ^  R,  B.  Mitchell^  for  appellant. 
H.  F.  Smith  ^  W.  R.  Wagstaff,  for  the  State. 
The  opinion  of  the  court  was  delivered  by 

Kingman,  C.  J.  The  appellant  McCord  was  tried  on  an  infor- 
mation charging  him  with  murder  in  the  first  degree.  He  was 
found  guilty  of  murder  in  the  second  degree,  and  sentenced  to  ten 
years'  imprisonment  in  the  penitentiary.  He  brings  the  case  to  this 
court  by  appeal,  and  assigns  three  errors  :  first,  that  the  information 
is  defective ;  second,  that  the  wife  of  the  accused  was  improperly 
permitted  to  testify  in  behalf  of  the  State  on  his  trial ;  third,  the 
misdirection  of  the  court  in  a  material  matter  of  law. 

I.  The  information  is  good.  See  Smith  v.  2%e  State,  1  Kas.  365. 
It  contains  every  averment  necessary  to  be  stated  in  an  indictment 
at  common  law.  See  3  Chitty  Cr.  L.  751,  752,  and  authorities  there 
cited.  It  contains  such  further  averments  as  are  necessary  in  an  in- 
formation for  murder  in  the  first  degree  under  our  statute,  stated 
with  accuracv,  precision,  and  certainty  — so  that  the  defendant  could 
not  be  misled  as  to  the  charge  against  him,  nor  the  court  in  doubt  as 
to  the  judgment  to  be  pronounced  on  a  verdict. 
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II.  On  the  trial,  Sarah  McCord,  the  wife  of  the  appellant,  was 
offered  as  a  witness  on  the  part  of  tlie  State,  and  avowed  her  willing- 
ness to  testify  on  the  trial.  The  appellant  objected  to  her  as  an  in- 
competent witness.  The  objection  was  overruled,  and  the  witness 
permitted  to  testify.  The  propriety  of  this  ruUng  must  be  deter- 
mined by  the  late  statute  on  this  subject.  Laws,  1871,  p.  280,  oh. 
118,  §  1.  This  section  provides  that  no  person  shall  be  incompetent 
to  testify  in  a  criminal  case  "  by  reason  of  being  the  husband  or  wife 
of  the  accused  ; "  and  contains  this  proviso,  ^^  that  no  person  on  trial 
or  examination,  nor  wife  or  husband  of  such  person,  shall  be  required 
to  testif}^  except  as  a  witness  on  behalf  of  the  person  on  trial  or  ex- 
amination." 

The  body  of  the  section  makes  the  husband  or  wife  of  the  accused 
a  competent  witness  in  all  cases.    The  proviso  is  a  limitation,  not  on 
the  competency  of  the  witness,  but  on  the  power  of  the  court  to 
compel  such  witness  to  testify.     When  by  the  body  of  the  section 
the  witness  was  made  competent,  then  if  that  stood  alone  all  the 
measures  that  the  law  gives  to  courts  could  .be  resorted  to  to  enforce 
the  witness  to  testify.     By  the  proviso  this  power  is  limited  ;  and 
this  is  all  the  proviso  attempts  to  do.     Had  the  legislature  intended 
such  a  witness  competent  only  when  called  by  the  accused,  they  could 
easily  have  made  it  plain  by  using  the  word  permitted  or  allowed 
instead  of  the  word  required.     This  word  has  a  definite  meaning. 
It  simply  means  that  the  State  shall  not  demand  as  a  right  that  such 
a  witness  under  such  circumstances  shall  testify.    It  does  not  profess 
to  deal  with  the  competency  of  the  witness ;  only  with  the  right  of 
the  prosecution  to  demand  that  they  should  testify,  and  the  power  of 
the  court  to  enforce  that  demand.    Therefore  it  does  not  prevent  any 
such  testimony  from  being  voluntarily  given. 

Counsel  claim  that  the  word  required  has  acquired  a  technical 
meaning  in  the  law,  and  refer  us  to  sections  325  and  826  of  the  Code 
in  support  of  their  view.  But  in  each  of  these  sections  the  word  is 
used  in  its  common  and  ordinary  sense,  and  the  precise  one  we  have 
given  it  above.  The  subpoena  demands  as  a  right  that  the  witness 
shall  attend,  and  of  course  the  court  can  enforce  such  a  demand  by 
appropriate  proceedings.  The  witness  in  this  case  was  clearly  not 
within  the  terms  of  the  proviso,  and  the  court  correctly  permitted 
the  witness  to  testify.  It  would  have  been  error  had  the  coart  re- 
quired her  to  testify  on  behalf  of  the  State. 

The  sanctity  and  inviolability  of  the  marriage  relation  is  appealed 
to,  and  to  preserve  them  the  court  is  urged  to  give  the  statute  a  con- 
struction which  we  have  seen  it  will  not  bear.  The  argument  is  one 
addressed  more  properly  to  the  legislature  than  the  court.  If  the 
law  is  open  to  the  oojections  urged  it  should  be  repealed  ;  but  this 
should  be  done  by  the  legislature,  and  not  by  judicial  construction. 

III.  The  charge  objected  to  is  in  these  words :  "The  defendant 
being  charged  in  the  information  with  murder  in  the  first  degree, 
you  may,  if  in  your  opinion  the  evidence  warrants  the  same,  find 
him  guilty  of  murder  in  the  first  or  second  degree,  or  of  any  one  o{ 
the  several  degrees  of  manslaughter,  or  of  an  assault  only." 

The  objection  to  this  charge  arises  from  the  peculiar  9taiiM  of  the 
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case,  and  not  from  any  inherent  impropriety  in  the  chaise  itself  as 
sailed  to  oases  generally.     The  accused  iiad  been  before  tried  on 
the  same  information,  and  had  been  found  gilty  of  manslaughter  in 
the  third  degree.     On  his  motion  a  new  trial  was  granted,  and  on 
the  new  trial  the  verdict  was  for  murder  in  the  second  degree.     It  is 
contended  that  on  the  second  trial  he  could  not  be  convicted  of  a 
higher  degree  of  the  crime  of  which  he  was  charged  than  that  of 
which  he  was  found  guilty  by  tihe  verdict  on  the  first  trial.     The 
argument  in  support  of  this  position  may  be  briefly  stated  as  fol- 
lows :  The  verdict  of  "  guilty  of  manslaughter  in  the  third  degree," 
on  the  first  trial,  was  a  verdict  of  not  guilty  as  to  all  the  higher  de- 
gree of  the  ofifenoe  than  the  one  of  which  he  was  found  guilty  ;  that 
when  he  moved  for  a  new  trial  he  only  moved  for  a  new  trial  of  the 
issue  as  found  against  him,  and  therefore  only  waived  the  constitu- 
tional guaranty  that  he  should  not  be  twice  put  in  jeopardy  for  the 
same  offence,  so  far  as  was  necessary  to  obtain  a  new  trial,  and  that 
it  was  not  necessary  to,  nor  did  he  waive  that  constitutional  right, 
except  as  to  the  issue  found  against  him,  and  not  on  those  degrees  of 
the  offence  of  which  by  the  verdict  he  was  inferentially  acquitted. 
In  support  of  this  reasoning  counsel  refer  to  Brennan  v.  The  People^ 
15  111.  511 ;  Hunt  v.  State,  25  Miss.  378 ;  People  v.  Chilman,  4 
Gil.  376  ;  State  v.  iJoM,  29  Mo.  35  ;  Jones  v.  The  State,  13  Texas, 
184  ;  Lithon  v.  The  Commonwealth,  2  Va.  Cases,  311 ;  Slaughter  v. 
The  State,  6  Humph.  410  ;   Campbell  v.  The  State,  9  Yerger,  383, 
and  The  State  v.  Tweedy,  11  Iowa,  350.    These  cases,  and  some  others 
from  the  same  States,  seem  to  support  the  doctrine  for  which  the 
appellant  contends.    A  contrary  doctrine  is  maintained  in  The  State 
.  Comm'rs,  2  Hill  (S.  C.)  273  ;  The  State  v.  Morris,  1  Blackf.  37 ; 
United  States  v.  Harding,  1  Wallace,  Jr.  127.     And  the  absence  of 
decisions  in  the  older  States  upon  the  point  may  be  suggested  as 
showing  that  the  theory  is  one  that  has  only  of  late  years  found  its 
wav  into  our  jurisprudence. 

llie  power  to  grant  a  new  trial  in  criminal  cases  constituted  no 
part  of  the  jurisdiction  of  the  court  at  common  law.  In  this  country 
the  courts  have  assumed  and  exercised  with  great  uniformity  the 

E>wer  of  granting  new  trials  in  criminal  cases.     It  is  said,  and  so 
r  as  our  researches  extend  it  is  true,  that  there  are  but  two  re- 
ported cases  that  deny  this  power :    The  People  ex  rel.  Case  v.  The 
Judges^  ^c,  (2  Barb.  282),  and  United  States  v.  GHbert,  2  Sumner, 
19.     This  power  to  grant  new  trials  is  in  some  States  conferred  by 
express  legislation.     In  others  the  courts  have  assumed  the  power 
in  the  interests  of  justice  and  public  safety,  as  was  done  in  Massa- 
chusetts in  Com,  v.  Oreen,  17  Mass.  532.     In  other  States  its  origin 
is  found  in  the  law  organizing  the  court.     People  v.  Munson,  1  Par- 
ker^s  C.  R.  625.     In  every  case  where  we  have  seen  the  question 
discussed,  it  is  assumed  as  a  power  conferred  by  le^slation  or  by  long 
usage.      And  in  no  case  is  it  held  to  be  a  constitutional  grant.     It  is 
a  privilege  offered  by  the  law  to  the  accused,  in  addition  to  the 
guaranties  afforded  by  the  Constitution.    As  the  power  is  conferred 
by  la^r,  it  is  competent  for  the  law-making  branch  of  the  govem- 
ment   to  extend  it,  or  to  limit  and  modify  it,  at  its  pleasure,  or  to 
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prescribe  upon  what  terms  it  may  be  granted,  so  that  it  does  not  in- 
rringe  upon  any  constitutional  guaranty.  In  this  State  the  terms 
are  prescribed  by  law.  In  the  Code  of  Criminal  Procedure  are 
these  provisions :  — 

^^  Sec.  270.  A  new  trial  is  a  reexamination  of  the  issue  in  the 
same  court. 

"  Sec.  274.  The  granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had.  The  former  verdict  can- 
not be  used  or  referred  to  either  in  evidence  or  argument." 

The  plain  reading  of  these  sections  is  conclusive  of  the  whole 
matter  under  discussion.  A  critical  examination  of  the  sections 
does  not  change  the  result.  A  reexamination  of  the  issue  is  to  again 
examine  it.  The  issue  is  the  issue  on  the  record,  as  it  is  there  made 
up.  It  consists  of  the  charge  of  the  offence  in  all  its  d^rees,  as  set 
out  in  the  information,  on  the  part  of  the  State,  and  the  plea  of  "  not 
guilty,"  which  is  a  denial  of  each  and  all  the  allegations  of  the  in- 
formation, on  the  part  of  the  defendant.  Such  is  the  issue  on  the 
record,  and  the  only  issue  in  the  case.  It  was  the  issue  tried,  and 
the  issue  to  be  retried,  or,  in  the  words  of  the  statute,  to  be  reex- 
amined. The  statute  uses  the  words  "  the  issue,"  not  some  part  of 
the  issue  that  may  be  ascertained  by  judicial  construction  —  but  the 
issue.  Section  274  is  quite  as  plain,  and  as  if  to  guard  against  any 
misinterpretation  declares  that  the  granting  of  a  new  trial  places  the 
parties  in  the  same  position  as  if  no  trial  had  been  had.  This  is  clear 
and  conclusive.  The  very  essence  of  the  argument  in  favor  of  the 
rulings  contended  for  by  counsel  for  appellant  is  that  the  new  trial 

E laces  the  party  in  a  very  different  position  from  what  he  would 
ave  occupied  if  no  trial  had  been  had. 
The  statute  and  the  decisions  cited  are  in  direct  conflict.     The 
decisions  are  but  evidence  of  what  the  law  is,  in  absence  of  express 
statutory  regulations,  and  cannot  be  used  to  overturn  the  law.     Nor 
does  our  law  conflict  with  any  principle  asserted  in  these  decisions, 
as  can  easily  be  shown.     Three  propositions  are  asserted :  1st.  That 
a  verdict  of  acquittal  or  conviction  is  a  perfect  bar  to  another  pros- 
ecution for  the  same  offence,  and  this  is  a  constitutional  guaranty,  of 
the  benefit  of  which  neither  courts  nor  legislatures  can  deprive  a 
party.     2d.  That  a  party  may  waive  this  constitutional  safeguard, 
and  that  he  does  so  when  on  lus  own  motion  he  obtains  a  new  trial. 
3d.  That  he  waives  this  right  only  so  far  as  may  be  necessary  to 
obtain  the  new  trial ;  and  that  it  is  only  necessary  to  waive  this 
right  to  so  much  of  the  verdict  as  finds  him  guilty  of  a  certain  de- 
gree of  the  offence,  and  not  to  that  part  that  inferentially  finds  him 
not  guilty  of  the  other  degrees.    The  first  two  of  these  propositions 
are  admitted  by  all  the  authorities.     As  to  the  third  there  is  some 
contrariety  of  opinion,  upon  which  it  is  not  our  purpose  to  comment. 
For,  assuming  all  the  propositions  to  be  correct  in  the  absence  of 
statutory  regulations,  and  the  result  is  not  affected  in  this   State, 
where,  as  we  have  seen,  the  Legislature  had  a  right  to  make  a  lai^r, 
and  where  they  have  made  one,  that  measures  the  extent  of  the 
waiver,  and  fixes  its  necessity.    The  authorities  all  agree  that  the 
constitutional  right  may  be  waived  by  the  party  convicted,  and  that 
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this  waiver  is  commensurate  with  the  necessities  of  the  party,  in 
order  to  obtain  a  new  trial.  Whatever  may  be  the  proper  rule  as 
to  the  extent  of  the  waiver  where  there  is  no  statute,  it  is  plain  that 
where  the  statute  has  fixed  the  necessity,  it  has  also  there  placed 
the  extent  of  the  waiver.  In  this  State  the  necessity  is  that  the 
party  should  waive  the  entire  right  so  as  to  bring  himself  within 
the  power  of  the  court  to  grant  him  a  new  trial.  His  waiver  goes 
no  farther  than  his  necessities.  He  makes  his  motion  with  a  full 
knowledge  of  the  risks  he  takes,  and  of  all  the  possible  conse- 
quences. To  obtain  a  new  trial,  he  voluntarily  waives  a  right  that 
neither  courts  nor  the  Legislature  can  take  from  him,  — a  right  that 
he  surrenders  for  his  own  benefit,  and  the  exact  extent  of  which  was 
plainly  written,  as  the  terms  on  which  it  could  be  done,  when  his 
motion  was  aUowed.  He  is  estopped  from  now  complaining.  He 
has  been  unfortunate,  but  such  a  result  must  sometimes  follow  any 
new  trial,  even  on  the  theory  contended  for  by  the  appellant,  though 
the  misfortune  may  not  be  so  great. 

We  are  aware  that  the  decision  in  the  case  of  The  People  v.  Oil- 
mare  (4  Cal.  376)  was  made  under  a  law  similar  to  our  own,  and  such 
may  be  the  fact  in  some  of  the  other  States.  If  so,  they  must  hold 
the  law  unconstitutional ;  and  before  the  decisions  are  convincing, 
they  must  show  them  to  be  so.  The  law  is  admitted  to  be  consti- 
tutional in  the  California  case,  and  is  then  construed  away  by  rea- 
soning that  violates  every  well  established  principle  of  construction, 
and  holds  that  if  it  is  to  oe  understood  as  it  is  written  it  is  unconsti- 
tutional, but  fails  to  show  how.  We  are  not  convinced  by  the  case. 
We  believe  the  law  to  be  constitutional.  By  its  terms  it  is  decisive. 
The  judgment  is  therefore  affirmed. 

All  the  justices  concurring. 

The  case  of  The  People  r.  Gilmore  (4  Cal.  they  are  bulwarks  of  protection  to  the 

376)  fleems  not  to  be  open  to  the  strictures  community  at  large.     So  much  force  is 

here  made  upon  it.    It  appears  to  be  clear-  there  in  this  view  of  them  that  it  led  Mr. 

\j  reasoned  and  well  decided,  and  certainly  Justice  Story  to  hold  in  U.  S.  v.  Gtbert  (3 

is  supported  by  authority.    The  constitu-  Sumner,  19)  that  under  no  circumstances 

tion  of  Kansas  (Bill  of  Rights,  sec.   10)  could  a  court  grant  a  new  trial  in  a  capital 

provides,  "  No  person  shall  be    ...    .  case  after  a  verdict   regularly  rendered 

twic6   nut  in  jeopardy  for  the  same  of-  upon  a  sufficient   indictment.     But    the 

fence.       In  the  case  at  bar  has  the  defend-  better  opinion  is,  that  though  a  defendant 

ant,  McCord,  bden  put  in  jeopardy  for  the  in  a  criminal  trial  can  waive  the  constitu- 

crime  of  murder?     He  has;  for  he  has  tional  provision  in  question  so  far  as  to 

been  tried  for  it  and  has  been  acc^uitted.  enable  nim  to  obtain  a  new  trial,  he  is  not 

He  has  at  the  same  time  been  tried  for  to  be  taken  to  have  waived  by  implication 

manslaughter  and  has  been  convicted.    He  any  provision  which  would  operate  in  his 

has  then  been  put  in  jeopardy  for  the  favor,  nor  in  a  capital  case  has  he   the 

crime  of  murder,  and    luso  for  the  crime  power  to  waive  any  provision  further  than 

of  manslaughter ;  and  murder  and  man-  is  absolutely  necessary  for  his  own  protec. 

slaughter   have,    since  the   enactment  of  tion. 

the   statute  23  Henry   8,  c.  1,  been  dif-        The  defendant  was  tried  for    murder 

ferent  offences.    He  now  moves  for  a  new  and  convicted  of  manslaughter.    The  ver- 

trial.     But  he  has  been  once  in  jeopardy,  diet  in  legal  intendment  is  "  not  guilty  of 

The  constitutional  guarantee  being  a  pro-  murder  and  guilty  of  manslaughter."  Such 

risian  in  his  favor,  he  may  to  a  certain  ex-  a  verdict  may  be  good  in  part  and  bad  in 

tent  waive  it.    But  in  criminal  cases  the  part ;  indeed  there  is  no  more  legal  con- 

io<^rine   that    a   constitutional   privilege  nection  between  the  two  than  there  would 

may  be  waived  by  the  prisoner  is  true  but  have  been  had  they  been  rendered  by  dif- 

to  a  limited   extent.    The  constitutional  ferent  jurors  upon  different  indictments, 

provisions  as  to  the  trial  of  offenders  are  The  fact  that  they  are  written  upon  one 

not  solely  privileges  granted  the  accused,  paper  and  entered  upon  a  single  record  roll 
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pyea  them  a  phyHical  but  not  a  logical  or  is  in  fact  a  buncUa  of  particalar  iflsaes.  lu 
le^a]  connectioD.  By  reason  and  by  the  criminal  cases,  the  defendant  was  not  re- 
weight  of  authority,  when  a  new  tnal  is  quired  to  plead  specially  and  raise  a  single 
granted  tothedt'feiidantin  a  case  like  the  issne,  but  by  a  plea  of  not  guilty  denied 
present,  it  is,  and  it  can  be  only  for  the  all  the  charges  collectively,  ai^  under  such 
ulfence  of  manslaughter.  He  has  been  ac-  plea  could  even  give  in  evidence  special 
quitted  of  the  offence  of  murder.  A  pris-  matter  in  excuse  or  justification,  so  tnat  a 
oner  who  has  been  aci^uitted  has  no  nght  very  complex  bundle  of  issues  might  be 
to  demand  a  new  tnal,  neither  has  the  raised  by  the  plea.  Now  calling  the  plea 
court  the  power  to  grant  it  to  his  importu-  of  not  guilty  the  gei^eral  issue  cannot 
nity.  This  is  the  way  in  which  the  matter  change  its  nature  and  make  it  a  single 
would  stand  under  the  Constitution,  inde>  issue  or  point  to  be  decided.  The  plea 
pendently  of  statute.  of  not  guilty  in  the  case  at  bar  raiseu  at 

Does  the  statute  change  the  rule  ?  If  it  least  two  issues — that  of  murder  and  that 
does,  the  court  of  California,  with  reason,  of  manslaughter.  A  new  trial  is  a  reex- 
say  it  is  unconstitutional,  because  it  is  in  amination  of  what  issue  1  That  of  man- 
conflict  with  the  Constitution ;  inasmuch  as  slaughter. 

the  Constitution  says  that  a  person  shall  The  statute  further  savs :  "  The  grant- 
not,  and  the  statute  says  he  shall  be  twice  ing  of  a  new  trial  places  the  parties  in  the 
put  in  jeopardy  for  the  same  offence.  same  position  as  if  no  trial  had  been  had." 

The  only  question  then  is,  can  the  stat-        In  tne  same  position  in  regard  to  what  t 

nte  be  so  construed  as  to  be  in  conformity  Not  in  the  same  absolute  position ;  the  stat- 

with  instead  of  in  violation  of  the  Consti-  ute  cannot  reverse  the  course  of  nature 

tutiou  ?    Now  it  can  be  so  construed  with-  and  make  the  defendant  as  young  in  years 

out  doing  the  least  violence  to  its  terms,  as  he  was  at  the  time  of  the  first  trial,  or 

Indeed  such  construction  would  seem  to  be  restore  to  him  the  money  that  he  has  ex- 

t])e  more  obvious  one.    It  then  is  the  con-  pended  in  his  defence.    He  is  to  be  placed 

struction  which  must  be  adopted.  m  the  same  relative  position.    In  the  same 

"  A  new  trial  is  a  reexamination  of  the  position  in  regard  to  the  issue  as  if  no  trial 

issue  in  the  same  court."   Issue  is  a  legal  nad  been  had.    That  is,  he  is  to  be  again 

term.    What  is  its  meaning  ?    It  is  a  term  tried  for  manslaughter.    This  construction 

taken  from  the  law  of  special  pleading,  and  is  certainly  an  obvious  construction  of  the 

in  its  exact  sense  means  a  smgle  specific  statute ;  it  satisfies  its  letter,  and  is  per- 

point  affirmed  on  the  one  side,  and  aenied  hape  more  in  conformity  with  the  intent  of 

on  the  other.     When  the  defendant  was  the  Legislature,  so  far  as  they  may  have 

permitted  to  deny  more  than  one  point,  it  had  any  intent  upon  the  bearing  of  the 

was  not  the  issue  but  the  issues  that  were  statute  in  this  matter,  than  the  constmc- 

snbmitted  to  the  jury.    The  general  issue  tion  given  by  the  court. 


The  People  op  the  State  of  California  v.  William 

Williams. 

(48  CaUfomia,  344.     Supreme  Court,  1872.) 

Continuance,  —  Summoning  Jury,  —  Argument  for  Defence  how  made.  — 
Befusal  of  Instruction, — Murder.  —  Premeditation,  —  Intoxication, 

Evidence  that  two  or  three  days  before  a  homicide  the  defendant  had  an  opportunity  to 
kill  the  deceased  and  did  not,  is  immateri^,  and  the  absence  of  a  witness  to  prove 
such  fact  is  no  ground  for  a  continuance  when  it  fully  appears  that,  upon  the  day  of 
the  homicide  ana  some  time  prior  to  its  commission,  the  defendant  stated  to  several 
persons  that  he  was  about  to  kill  the  deceased,  and  invited  them  to  see  him  do  it. 

Construction  of  California  statute.  Act  1863-4,'§  17.  as  to  summoning  jury. 

Under  California  Criminal  Practice  Act,  sec  362,  sub.  5,  the  counsel  for  the  prisoner 
cannot  in  his  opening  argue  upon  the  case  made  b^  the  prosecution. 

An  instruction  asKed  for  was  based  upon  a  hypothesis  which  was  inherently  impossible* 
and  was  therefore  rightfully  refused. 

An  instruction  was  also  refused,  because  there  was  no  evidence  in  the  case  to  which  it 
was  applicable. 

The  following  instruction  was  held  to  be  correct :  "  In  deliberating  there  need  be  no 
i^preciable  space  of  time  between  the  intention  to  kill  and  the  act  of  killing.  The  j 
may  be  as  instantaneous  as  successive  thoughts  of  the  mind.  It  is  only  necessary  that 
the  act  of  killing  be  preoeded  by  a  concurrence  of  will,  deliberation,  and  premedita- 
tion on  the  part  of  the  slayer,  and  if  such  is  the  case  the  killing  is  murder  m  the  first 
degree,  no  matter  how  rapidlv  these  acts  of  the  mind  may  succeed  each  other,  or  how 
^•ckly  they  may  be  followed  by  the  act  of  killing." 


PEOPLE  V,  WILLIAMS.  418 

Inaanity  Tolantarilj  produced  bj  intoxication  does  not  destroy  responsibility. 

The  instmction  as  to  insanity  produced  by  intoxication  given  in  People  v.  Leuns  (36  CaL 
531),  held  to  be  correct. 

In  determining  the  question  of  premeditation,  the  defendant's  mental  status  as  to  so- 
briety is  proper  for  the  consideration  of  the  jnrr. 

The  rule  laid  down  in  Peoj^le  v.  Belencia  (21  Cal.  544),  and  approved  in  People  v.  King, 
(27  Cal.  507),  adhered  to  m  this  case. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
Siskiyou  County. 

The  indictment  was  found  and  certified  to  the  District  Court  be- 
fore the  commencement  of  the  term  at  which  the  accused  was  tried. 
The  fifteenth  instruction  referred  to  in  the  opinion,  was  as  fol- 
lows :  — 

"  It  is  a  well  settled  rule  of  law  that  drunkenness  is  no  excuse  for 
the  commission  of  a  crime.  Insanity  produced  by  intoxication  does 
not  destroy  responsibility,  when  the  party  when  sane  and  respon- 
sible made  himself  voluntarily  intoxicated,  and  drunkenness  forms 
no  defence  whatever  to  the  fact  of  guilt ;  for  where  a  crime  is  com- 
mitted by  a  party  while  in  a  fit  of  intoxication,  the  law  will  not  allow 
him  to  avail  himself  of  his  own  gross  vice  and  misconduct  to  shelter 
himself  from  the  l^al  consequences  of  such  crime.  Evidence  of 
drunkenness  can  only  be  considered  by  the  jury  for  the  purpose  of 
determining  the  degree  of  the  crime,  and  for  this  purpose  it  must  be 
received  with  great  caution." 

The  eighteenth  instruction  referred  to  in  the  opinion  was  as  fol- 
lows:— 

"  In  this  case,  if  the  killing  was  wilful  (that  is,  intentional),  de- 
liberate, and  premeditated,  it  is  murder  in  the  first  degree ;  other- 
wise, it  is  murder  in  the  second  degree ;  and  in  determining  the 
degree,  any  evidence  tending  to  show  the  mental  status  of  the  de- 
fendant is  a  proper  subject  for  the  consideration  of  the  jury.     The 
fact  that  the  defendant  was  drank  does  not  render  the  act  less  crim- 
inal, and  in  that  sense  it  is  not  available  as  an  excuse,  but  there  is 
nothing  in  this  to  exclude  it  as  evidence  upon  the  question  as  to 
whether  the  act  was  deliberate  and  premeditated.     Presumptively 
every  killing  is  murder,  but  so  far  as  the  degree  is  concerned,  no 
presumption  arises  from  the  mere  fact  of  kUling,  considered  sep- 
arately and  apart  from  the  circumstances  under  which  the  killing 
occurred.     The  question  is  one  of  fact,  to  be  determined  by  the 
jury  from  the  evidence  in  the  case,  and  it  is  not  a  matter  of  legal 
conclusion,  and  drunkenness,  as  evidence  of  a  want  of  premedita- 
tion, is  not  within  the  rule  which  excludes  it  as  an  excuse.     Drunk- 
enness neither  excuses  the  offence  nor  avoids  the  punishment  which 
the  law  inflicts,  when  the  character  of  the  offence  is  ascertained  and 
deterndned,  but  evidence  of  drunkenness  is  admissible  with  ref- 
erence solely  to  the  question  of  premeditation. 

^^  In  cases  of  premeditated  murder,  the  fact  of  drunkenness  is 
immaterial.  A  man  who  is  drunk  may  act  with  premeditation  as 
well  as  a  sober  one,  and  is  equally  responsible  for  the  consequences 
of  his  act.  In  murder  in  the  first  degree,  it  is  necessary  to  prove 
the  killing  was  premeditated,  which  involves,  of  course,  an  inquiry 
into  the  state  of  mind  under  which  the  party  committed  it,  and  in 
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the  prosecution  of  such  an  inquiry,  his  condition  as  drunk  or  sober 
is  proper  to  be  considered.  The  weight  to  be  given  to  it  is  a  matter 
for  the  jury  to  determine,  and  it  is  sufficient  for  the  court  to  say  to 
the  jury  that  it  should  be  received  with  caution,  and  carefully  ex- 
amined in  connection  with  all  the  circumstances  and  evidence  in  the 
case.  In  determining  the  question  of  premeditation,  you  can  take 
into  consideration  previous  threats  of  the  defendant  against  the 
deceased,  if  the  evidence  satisfies  you,  beyond  a  reasonable  doubt, 
there  were  any  such  threats  made." 

The  other  facts  are  stated  in  the  opinion. 

E.  Steele^  for  appellant. 

John  L.  Love^  Attorney  General,  for  the  People. 

By  the  Court,  Wallace,  C.  J.  The  prisoner  having  been  con- 
victed of  the  crime  of  murder  in  the  first  degree  in  taking  the  life  of 
John  Todhunter,  and  adjudged  to  suffer  death,  brings  this  appeal. 

1.  The  first  error  relied  upon  is  the  refusal  of  the  court  to  con- 
tinue the  case  upon  affidavit  filed.  This  affidavit  of  the  prisoner 
sets  forth  that  he  expected  to  prove  by  the  absent  witness.  Clay 
Todhunter,  a  son  of  the  deceased,  that  two  or  three  days  before  the 
homicide  the  witness  and  the  deceased  visited  the  house  of  the  pris- 
oner, situated  in  a  secluded  place,  and  there  met  the  prisoner,  and  that 
the  interview  then  had  between  the  parties  was  friendly  in  its  char- 
acter. This,  it  was  supposed,  would  tend  to  show  that  ii  the  prisoner 
entertained  any  preconceived  design  of  taking  the  life  of  the  deceased, 
he  might  have  then  and  there  executed  it.  In  view  of  the  case  made 
by  the  prosecution,  however,  this  evidence  was  entirely  immaterial. 
It  appears  that  on  the  day  of  the  homicide,  and  before  its  commis- 
sion, the  prisoner  announced  his  purpose  to  take  the  life  of  the  de- 
ceased. He  stated  to  the  witness,  Meagher,  that  Todhunter  was  in 
town  and  that  he  was  going  to  kill  him ;  and  being  advised  to  go 
home  he  replied  that  he  would  not  go  home  until  he  had  killed 
Todhunter,  and  invited  the  witness  to  go  with  him  and  see  him  do 
it.  When  on  his  way  to  the  saloon  in  search  of  Todhunter,  he  said 
in  the  hearing  of  Eubanks,  another  witness,  "  I  will  cut  his  d— d 
guts  out,"  and  stepping  into  the  saloon  commenced  an  assault  upon 
Todhunter  with  a  bowie-knife.  He  had  also,  on  the  same  day,  told 
the  witness,  Michilwait,  that  he  was  going  to  kill  Todhunter  "  be- 
cause he  had  killed  his  colt ; "  and  about  the  same  time  he  invited 
Dr.  Conlan  "to  come  up  and  see  him  kill  him,"  and  starting  toward 
the  saloon  looked  back  at  Conlan  and  said,  "Are  you  coming?  '' 
The  deceased,  who  was  unarmed,  retreated  from  the  assault ;  the 
prisoner  pursued  him  out  of  the  saloon  and  across  the  street  —  a 
considerable  distance — and  stabbed  him  in  the  heart.  There  is 
not  the  slightest  contradiction  in  the  evidence  in  respect  to  the  cir- 
cumstances of  the  killing,  and  the  testimony  of  Clay  Todhunter,  bjr 
to  the  visit  of  his  father,  two  or  three  days  before,  to  the  house  of 

he  prisoner  could  have  had  no  appreciable  bearing  upon  the  caae^ 
nor  would  it  have  tended  in  the  slightest  degree  to  the  exculpation 
of  the  prisoner. 

2.  The  challenge  of  the  defendant  interposed  to   the   panel    of 
trial  jurors  summoned  was  properly  overruled.    No  trial  jury  for  tJ:ie 
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District  Court  haying  been  drawn  and  summoned,  and  it  having 
therefore   "  become   necessary "   during  the    term   of   the   District 
Court  to  order  a  trial  jury  to  be  summoned,  the  case  came  precisely 
within  the  provisions  of  section  seventeen  of  the  Act  of  1863-4  (p. 
527),  and  the  order  to  summon  the  jury  was  properly  made  by  ilie 
court.     The  necessity  for  this  course  arose  during  the  term  —  that 
is  enough :  whether  this  necessity  be  attributable  to  a  cause  exist- 
ing before  or  only  arising  after  the  commencement  of  the  term  is  im- 
material.    The  language  of  the   statute  is  as  follows :    "  Sec.  17. 
When  from  any  cause  it  shall  become  necessary  during  the  term, 
the  court  may  order  the  sherifE  to  summon  .  .  •  .  a  .  .  .  .  suffi- 
cient number  of  persons,"  &c.     This  is  the  view  announced  in  Peo- 
ple V.  Stuart  (4  Cal.  225),  also  in  People  v.  Vance^  21  lb.  400. 

3.  The  court  correctly  refused  to  allow  the  prisoner's  counsel  to 
make  his  argument  upon  the  case  made  by  the  prosecution  in  open- 
ing the  case  of  the  prisoner.  The  argument  is  to  be  made  "  when 
the  evidence  is  concluded."     Grim.  Pr.  Act,  sec.  362,  sub.  5. 

4.  At  the  instance  of  the  prisoner  the  court  gave  the  jury  the  fol- 
lowing instructions :  "  1st.  Murder  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  either  express  or  implied.     Express 
malice  is  that  deliberate  intention  wilawfuUy  to  take  away  the  life 
of  a  fellow-creature  which  is  manifested  by  external  circumstances 
capable  of  proof.     Implied  malice  is  where  no  considerable  provoca- 
tion appears,  or  where  all  the  circumstances  of  ^e  killing  show  an 
abandoned  and  malignant  heart.    2d.  All  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any 
other  kind  of  wilful,  deliberate,  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  perpetrate  any 
Arson,  rape,  robbery,  or  burglary,  shall  be  deemed  murder  in  the 
first  degree.     All  other  kinds  of  murder  shall  be  deemed  murder  in 
the  second  degree." 

Immediately  succeeding  these  instructions  there  is  found  in  the 
record  a  third  instruction  asked  by  the  prisoner,  and  the  refusal  of 
which  by  the  court  is  relied  upon  as  error.     The  third  instruction 
thus  refused,  refers  to  the  two  preceding  instructions  given,  and  is 
as  follows :  "  3d.  The  above  grades  of  murder  are  fixed  by  our 
statute,  and  malice  is  an  ingredient  of  both  degrees.     If  you  find 
that   the   defendant  committed  the  homicide  with  malice   afore- 
thought, but  not  under  circumstances  showing  an  abandoned  and 
malignant  heart,  and  that  it  is  perpetrated  by  means  of  poison,  oi 
lying  in  wait,  torture,  or  by  any  other  kind  of  wilful,  deliberate, 
and  premeditated  killing,  or  in  the  perpetration  or  attempt  to  per- 
pBtrate    any  arson,  rape,  robbery,  or  burglary,  you  will  find  the 
defendant  guilty  of  murder  in  the  second  degree." 

The  instruction  as  thus  asked  was  correctly  refused.  Its  hy- 
pothesis is  an  inherent  impossibility.  If  the  jury  find  that  the 
lefendant  conmiitted  the  homicide  with  malice  aforethought,  but 
aot  under  circumstances  showing  an  abandoned  and  malignant 
heart,  how  are  they  to  find  that  it  was  perpetrated  by  means  of 
wilful,  deliberate,  and  premeditated  killing  ?  How  could  the  jury 
find  that  the  homicide  was  effected  by  means  of  wilful,  deliberate, 
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and  premeditated  killing,  and  at  the  same  time  that  the  killing 
Av^as  not  done  under  circumstances  showing  an  abandoned  and 
malignant  heart  ?  I  should  be  inclined  to  suspect,  from  the  read- 
ing of  the  proposed  instruction,  that  a  clerical  error  had  occurred 
in  the  transcript,  were  it  not  that  the  learned  judge  of  the  court 
below,  in  refusing  the  motion  for  a  new  trial,  in  adverting  to  this 
instruction,  uses  the  following  language  :  — 

"  The  third  instruction  asked  by  defendant  specifies  several  kinds 
of  murder,  which  the  statute  declares  to  be  murder  in  the  first  de- 
gree, and  asks  the  court  to  charge  the  jury  that  they  are  only  mur- 
der in  the  second  degree." 

5.  The  ninth  instruction  asked  and  refused  is  as  follows :  "  9th. 
If,  in  your  judgment,  the  homicide  complained  of  was  voluntary, 
upon  a  sudden  heat  of  passion,  caused  by  a  provocation  apparently 
suflBcient  to  make  the  passion  irresistible,  the  offence  is  out  man- 
slaughter —  and  in  considering  the  provocation,  you  can  take  into 
consideration  the  state  of  mind  of  the  accused  as  to  intoxication, 
and  his  capacity  to  then  resist  provocation." 

It  i»  sufficient  to  say  of  this  proposed  instruction,  that  there  is 
no  evidence  in  the  record  upon  which  to  predicate  it,  and  as  was 
said  here  in  People  v.  Roberi^iQ  Cal.  217),  and  often  since  then 
repeated  in  substance,  ^^  instructions  in  civil  and  criminal  trials 
should  be  drawn  with  some  slight  reference  to  the  case  made  by 
the  evidence."        « 

6.  The  court,  at  the  instance  of  the  prisoner,  having  instructed 
the  jury  that  if  they  entertained  a  reasonable  doubt  whether  or 
not  the  prisoner  was  capable  of  deliberation  at  the  moment  of  com- 
mitting the  homicide,  they  must  give  him  the  benefit  of  such  doubt ; 
the  prisoner  thereupon  asked  the  court  to  give  the  following  in- 
struction :  "  19th.  And  if  you  have  such  reasonable  doubt  as  to 
the  capacity  to  deliberate,  —  of  defendant  —  at  the  time  the  act 
was  committed,  —  he  is  entitled  to  an  acquittal  of  the  crime  of  mur- 
der in  the  first  degree."  The  instruction  was  given  ;  but  the  court 
thereupon  added  the  following :  — 

"  In  deliberating  there  ne^  be  no  appreciable  space  of  time  be- 
tween the  intention  to  kill  and  the  act  of  killing.  They  may  be  as 
instantaneous  as  successive  thoughts  of  the  mind.  It  is  only  neces- 
sary that  the  act  of  killing  be  preceded  by  a  concurrence  of  will, 
dehberatiOn,  and  premeditation  on  the  part  of  the  slayer ;  and  if 
such  is  the  case  the  killing  is  murder  in  the  first  degree,  no  matter 
how  rapidly  these  acts  of  the  mind  may  succeed  each  other,  or  hov«r 
quickly  they  may  be  followed  by  the  act  of  killing."  It  is  now 
claimed  that  there  was  an  error  in  giving  this  last  instruction  in 
connection  with  the  other. 

The  question  of  the  capacity  of  the  prisoner  to  deliberate  at  the 
time  of  the  homicide  having  been,  at  his  instance,  placed  distinctly 
before  the  jury,  there  was  obviously  no  error  in  also  instructing 
^hem  as  to  what  might  amount  to  such  deliberation  on  his  part,  and 
m  doing  so  the  court  below  gave  the  precise  instruction  which  had 
been  given  and  was  approved  here  in  People  v.  Nichols  34  CaL  211. 

7.  The  fifteenth  instruction  given  to  the  jury,  as  to  insanity  pro- 
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duced  by  intoxication,  is  correct.   It  is  the  same  which  was  approved 
here  in  People  v.  Lewis^  36  Cal.  631.^ 

8.  In  its  eighteenth  instruction,  as  to  the  effect  of  the  intoxication 
of  the  prisoner,  in  connection  with  determining  the  degree  of  the 
murder,  the  court  but  followed  the  nile  laid  down  here  in  the  case 
of  The  People  v.  Belenda  (21  Cal.  544  2),  and  subsequently  ap 
proved  in  the  case  of  The  People  v.  King  (27  Cal.  607),  and  other 
cases  in  this  court.     In  this  there  was  no  error. 

We  discover  no  error  in  the  action  of  the  court  below  in  any  of 
the  proceedings  of  the  trial.  The  various  legal  propositions  in- 
volved were  correctly  and  distinctly  placed  before  the  jury  by  the 
learned  judge,  in  an  elaborate  charge,  remarkable  for  its  clearness 
.ind  force. 

9.  The  last  point  made  is  that  the  court  erred  in  denying  the 
raotion  for  a  new  trial,  on  the  ground  that  the  entire  evidence  taken 
together  shows  that  the  offence  of  the  prisoner  amounted  to  no  more 
than  murder  in  the  second  degree.  I  have  carefully  read  and 
attentively  considered  the  record  in  this  connection,  and  am  entirely 


^ "  Insanity  produced  bj  intoxication  does 
not  destroy  responsibility  where  the  party, 
when  sane  ana  responsible,  made  himself 
rolnntarily   intoxicated,  and  drunkenness 
forms  no  defence  whatever  to  the  fact  of 
j^iilt ;  for  when  a  crime  is  committed  by 
a  party  while  in  a  fit  of  intoxication,  the 
law  will  not  allow  him  to  avail  himself  of 
the  excuse  of  his  own  gross  vice  and  mis- 
conduct, to  shelter  hin^lf  from  the  legal 
consequences  of  such  crime.    Evidence  of 
drunkenness  can  only  be  considered  by  the 
jury  for  the  purpose  of  determining  the 
degree  of  crime,  and  for  this  purpose  it 
must  be  received  with  great  caution. '   Peo- 
ple V.  LtwU. 

* "  The  statute  provides  that,  'all  murder 
which  shaU  be  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any 
other  kind  of  wilful,  deliberate,  and  pre- 
meditated   killing,  &c.,  shall  be  deemed 
murder  of  the  first  degree ;  and  all  other 
kinds  of  murder  shall  be  deemed  murder 
of  the  second  degree  ;  and  the  jury  before 
whom  any  person  indicted  for  murder  shall 
he   tried  'shall,   if  they  find  such   person 
t:niltv  thereof,  designate  by  their  verdict 
whether  it  be  murder  of  the  first  or  second 
degree.'     In  this  case  the  means  emplo3red 
in  the    killing  were  not  such  as  to  give 
character   to  the  oflfence,  and  whether  it 
wai$  murder  of  the  first  or  second  degree 
'iepends  npon  the  presence  or  absence  of 
iii> liberation  and  premeditation  in  the  com- 
mbssfon  of  the  act.     If  it  was  deliberate 
and   premeditated,  it  was  murder  in   the 
first  decree ;   otherwise  it  was  murder  in 
tlie  second  degree ;  and  in  determining  the 
degree  muy   evidence  tending  to  show  the 
Ti>ATit^l     gtatus   of  the   defendant    was    a 
nrx>per  snbject  for  the  consideration  of  the 
jnry.     The    fact  that  the  defendant  was 
ilrwnk  does  not  render  the  act  less  crim- 
mil,  Bnd  in  that  sense  it  is  not  available  as 
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an  excuse ;  but  there  is  nothing  in  this  to 
exclude  it  as  evidence  upon  the  question 
as  to  whether  the  act  was  deliberate  and 
premeditated.  It  was  murder  whether  pre- 
meditated or  not,  and  as  between  the  two 
degrees  of  the  offence  there  is  no  presump- 
tion or  intendment  of  law  in  favor  of  the 
first.  Presumptively,  every  killing  is  a 
murder ;  but  so  far  as  the  degree  is  con- 
cerned, no  presumption  arises  from  the 
mere  fact  or  the  killing,  considered  sepa- 
rately and  apart  from  the  circumstances 
under  which  the  killing  occurred.  The 
question  is  one  of  fact,  to  be  determined  by 
the  jury  from  the  evidence  in  the  case,  anil 
is  not  a  matter  of  legal  conclusion ;  and 
drunkenness,  as  evidence  of  a  want  of  pre- 
meditation, is  not  within  the  rule  which 
excludes  it  as  an  excuse.  It  neither  ex- 
cuses the  oflence,  nor  avoids  the  punish- 
ment which  the  law  inflicts  when  the  char- 
acter of  the  offence  is  ascertained  and 
determined;  and  in  admitting  it,  with 
reference  solely  to  the  question  of  premed- 
itation, we  encounter  none  of  tne  evils 
against  which  the  rule  referred  to  was  in- 
tended to  operate.  In  cases  of  premedi- 
tated murder,  the  fact  of  drunkenness  is 
immaterial ;  a  man  who  is  drunk  may  act 
with  premeditation  as  well  a  sober  one,  and 
is  e(^ually  responsible  for  the  consequences 
of  his  act.  It  is  necessary,  however,  to 
prove  that  the  act  was  'premeditated, 
which  involves,  of  course,  an  inquiry  as  to 
the  state  of  mind  under  which  the  party 
committed  it,  and  in  the  prosecution  of 
such  an  inquiry  his  condition,  as  drunk  or 
sober,  is  proper  to  be  considered.  The 
weight  to  DC  given  to  it  is  a  matter  for  the 
jury  to  determine,  and  it  is  suflScient  for 
us  to  say  that  it  should  be  received  with 
caution,  and  carefully  examined  in  con- 
nection with  the  drcnmstances  of  the 
case."    People  v.  Belencia. 
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satisfied  that  apon  the  case  presented  no  enlightened  and  conscien- 
tious jury  could  have  done  otherwise  than  find  a  yerdict  of  murder 
in  the  first  degree.  Judgmevit  and  order  affirmed. 

Mr.  Justice  Crockett  did  not  express  an  opinion. 


The  United  States  v.  John  C.  Tallman  &  others. 
The  Same  v.  Samuel  C.  Pike. 

(10  Blatchford  Circuit  Court  R.  21.    Southern  District  of  New  York,  1872.) 
Grand  Jurors.  *—  OhjecHons  to  in  U,  S,  Courts,  —  Method  of  Summoning. 

A  motion  to  quash  the  indictment  was  heard  on  an  agreed  statement  of  facts,  without 
putting  the  defendant  to  plead  the  matters  alleged  as  rounds  for  the  motion. 

The  provisions  of  the  Reyised  Statutes  of  the  State  of  New  York  (2  R.  S.  724,  §§  27, 
28)  are,  b;^  the  Act  of  Congress  of  July  20th,  1840  (5  U.  S.  Stat,  at  Laree,  394), 
made  applicable  to  the  Federal  Courts,  and  no  challenge  to  an  array  of  grand  jurors^ 
or  to  any  person  summoned  to  serve  as  a  grand  juror,  and  no  objection  to  the  com- 
petency of  any  person  summoned  to  serve  as  a  grand  juror,  can  be  allowed,  other 
than  an  objection  to  a  grand  juror,  before  he  is  sworn,  on  the  ground  that  he  is  the 
prosecutor,  or  complainant,  on  a  charge,  or  is  a  witness  on  the  part  of  the  prosecution, 
and  has  been  subpoenaed,  or  been  bound  in  a  recognizance,  as  such. 

Irregularities  in  the  summoning  of  grand  jurors  do  not  entitle  a  party  indicted,  as  mat- 
ter of  law,  to  avoid  the  indictment. 

Where  the  accused  shows  that  he  has  been  prejudiced  by  irregularity  or  fraud  in  des- 
ignating, summoning,  and  returning  the  grand  jury,  he  has  nis  remedy  to  the  court, 
for  relief. 

The  Rule  of  this  Court,  of  November  11th,  1867,  in  regard  to  the  designation  and  se- 
lection of  jurors,  is  a  proper  provision. 

It  not  bein?  shown  that  the  officers  acting  in  this  case  under  that  rule  had  not  acted  in 
good  faith,  in  compliance  therewith,  and  no  fraud  being  allec^,  nor  any  prejudice  to 
the  accused,  a  motion  to  quash  the  indictment,  on  the  ground  of  alleged  irregularities 
in  selecting  the  grand  jurors,  was  denied. 

A  grand^ury  selected  and  drawn  in  accordance  with  that  rule  is  not  irregularly  or  ille- 
gally selected  or  drawn. 

The  Act  of  July  20,  1840,  does  not  require  literal  conformity  to  the  mode  of  selecting 
and  drawing  jurors  prescribed  by  the  state  laws,  but  omy  substantial  conformitj, 
and  that  only  as  far  as  is  practicable. 

What  is  thus  practicable  denned. 

Before  Woodruff  and  Blatchford,  JJ. 

These  were  motions  to  quash  indictments,  on  the  ground  that, 
in  selecting  and  designating  the  persons  forming  the  grand  jury  by 
wliich  the  indictments  were  found,  the  mode  practised  in  the  highest 
court  of  law  of  the  State  of  New  York,  in  selecting  and  designating 
grand  jurors  to  serve  therein,  was  not  followed.   The  provision  on  the 
subject,  in  the  laws  of  the  United  States,  is  the  Act  of  July  20th, 
1840  (5  U.  S.  Sat.  at  Large,  894),  in  these  words :   "  Jurors  to  serve 
in  the  courts  of  the  United  States,  in  each  state  respectively,  ahall 
have  the  like  qualifications,  and  be  entitled  to  the  like  exemptions 
as  jurors  of  the  highest  court  of  law  of  such  state  now  have  and  are 
entitled  to,  and  shall  hereafter,  from  time  to  time,  have  and  be  en- 
titled to,  and  shall  be  designated  by  ballot,  lot,  or  otherwise,  accord- 
ing to  the  mode  of  forming  such  juries  now  practised,  and  hereafter 
to  be  practised,  therein,  in  so  far  as  such  mode  may  be  practicable 
by  the  courts  of  the  United  States,  or  the  officers  thereof ;   and,  for 
this  purpose,  the  said  courts  shall  have  power  to  make  all  m 
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roles  and  regulations,  for  conforming  the  designation  and  empanel- 
ling  of  jarors,  in  substance,  to  the  ktws  and  usages  now  in  force  in 
audi  state,  and,  further,  shall  have  power,  by  rule  or  order,  from 
time  to  time,  to  conform  the  same  to  any  change  in  these  respects 
which  may  be  hereafter  adopted  by  the  legislatures  of  the  respect- 
ive states  for  the  state  courts/' 

Edwards  Pierrepont^  WiUiam  Stanley  ^  Thomas   Harland^  for 
the  defendants. 
Noah  Davis  (District  Attorney),  for  the  United  States. 
WooDKUFP,  J.     We  are  of  opinion  that  the  decision  of  Justices 
Nelson  and  Hall,  in  this  Circuit,  at  a  term  held  for  the  Northern 
District  of  New  York  ( United  States  v.  Reed,  2  Blatchf .  C.  C.  R. 
435),  disposes  of  the  questions  raised  by  the  motion  to  quash  t^e  in- 
dictments in  these  cases ;  and  in  that  decision  we  fully  concur.     It 
was  fchere  distinctly  held,  that  the  provisions  of  the  Revised  Statutes 
of  the  Sta.te  of  New  York  (2  Rev.  Stat.  724,  §§  27,  28),  prescrib- 
iDg  the  objections  that  may  be  taken  to  the  organization  of  grand 
juries,  are,  by  the  Act  of  Congress  of  July  20th,  1840  (5  U.  S. 
otat.  at  Large,  894),  made  applicable  to  the  Fedei^  Courts ;  and, 
therefore,  that  *^  no  challenge  to  the  array  of  grand  jurors,  or  to  any 
person  summoned  to  serve  as  a  grand  juror,  shall  be  allowed  in  any 
other  cases  than  such  as  are  specified  "  in  the  twenty-seventh  section 
of  the   state  statute.     Those  provisions  are  as  follows :  ^*  §  27.  A 
person  held  to  answer  to  any  criminal  charge  may  object  to  the 
competency  of  any  one  summoned  to  serve  as  a  grand  juror,  before 
he  is  sworn,  on  the  ground  that  he  is  the  prosecutor  or  complainant 
upon  any  chaise  against  such  person,  or  that  he  is  a  witness  on  the 
part  of  the  prosecution,  and  has  been  subpcenaed,  or  been  bound  in 
a  recognizance,  as  such ;  and,  if  such  objection  be  established,  the 
person  so  summoned  shall  be  set  aside.     §  28.  No  challenge  to  the 
array  of  grand  jurors,  or  to  any  person  -summoned  to  serve  as  a 
grand  juror,  shall  be  allowed  in  any  other  cases  than  such  as  are 
specified  in  the  last  section."    There  is  no  allegation  or  claim,  in  the 
present   cases,  that  the  objections  which  may  be  made  to  grand 
jurors,  nnder  the  twenty-eighth  section,  are  or  can  be  urged  against 
the  grand  jurors  by  whom  these  indictments  were  found. 

It  was  farther  held,  in  the  case  cited,  that  causes  of  challenge  to 
the  array,  which  might  have  been  urged  if  the  statute  of  the  State 
had  not  applied  to  the  Federal  Court,  no  longer  sustained  such  a 
challenge ;  that  irregularities  in  the  summoning  of  grand  jurors  do 
not  entitle  the  party  indicted,  as  matter  of  law,  to  avoid  the  indict- 
ment ;  that,  for  such  causes,  the  challenge  to  the  array  is  wholly 
abolished  ;  and  that  something  more  than  irregularity  must  exist,  to 
entitle  the  party  to  avoid  the  indictment.     What  that  must,  be  is 
plainly  indicated  as  follows :  *^  It  by  no  means  follows  that  the  ac- 
cused has  no  remedy  in  a  case  where  tiiere  has  been  any  improper 
conduct  on  the  part  of  the  public  officers  employed  in  the  desi^nat- 
ng,  snmnioning,  and  returning  of  the  grand  jnrv.    If  there  has  oeen 
any  improper  conduct  on  the  part  of  those  officers  in  performing 
that  service,  or  if  any  fraud  has  been  committed  through  their  instru- 
mentality in  the  drawing,  summoning,  or  organization  of  the  grand 
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jury,  of  course  the  accused,  who  may  be  prejudiced  thereby,  has  bis 
remedy,  by  motion  to  the  court,  for  relief,  in  consequence  of  such 
irregularity  or  fraud.     Because  the  selecting,  summoning,  and  re- 
turning of  grand  jurors  are  proceedings  which  are  always  under  the 
general  supervision  and  control  of  the  court,  and  the  court  will  guard 
them,  and  will  see  to  it  that  no  one  shall  be  prejudiced  thereby. 
The  court  has  general  power  to  preserve  the  pure  administration  of 
justice,  and  its  sound  discretion  will  always  be  exercised  freely  for 
the  purpose  of  securing  that  end."  ....*'  It  will,  therefore,  look 
into  the  facts  presented,  on  which  a  charge  is  made  against  the  regu- 
larity of  the  proceedings  in  the  selection  and  summoning  of  grand 
jurors  in  a  given  case,  and  will  hear  the  explanations  on  the  other 
side,  and  its  judgment  will  be  determined  accordingly.     If  it  sees 
that  there  has  been  improper  conduct  in  the  public  officers,  which 
has  resulted  prejudicially  to  the  party  accused,  it  is  bound  to  set 
aside  all  the  proceedings.     On  the  contrary,  although  there  may  be 
technical  objections  to  the  proceedings,  in  point  of  strict  regularity, 
yet,,  unless  the  court  is  satisfied  that  they  have  resulted,  or  may  re- 
sult to  the  prejudice  of  the  party  accused,  it  will  not  set  them  aside, 
because  its  interposition  in  the  case  will  not  be  required  on  the 
ground  of  justice  either  to  the  accused  or  to  the  public."     These 
views  are  reiterated  by  Mr.  Justice  Nelson,  in  the  opinion  of  the 
court  in  the  case  referred  to,  and  are  applied  where  no  order  for  a 
venire^  except  a  verbal  one,  was  made,  and  where,  in  fact,  a  grand 
jury  was  convened  without  a  venire  having  been  issued  at  all.    That 
this  was  an  irregularity  was  not  doubted. 

We  have  heard  the  argument  of  the  question  here  upon  a  motion 
to  quash,  founded  upon  an  agreed  statement  of  facts,  at  the  solici- 
tation of  counsel  for  all  the  parties,  without  putting  the  accused  ti> 
plead  the  matters  alleged.  Where  there  is  no  conflict  respecting  the 
facts,  it  is,  doubtless,  in  the  power  of  the  court  to  dispose  of  the 
subject  in  this  form. 

Applying  the  opinion  of  Mr.  Justice  Nelson  to  the  facts  agreed 
upon  in  these  cases  it  is  clear,  that  the  motion  should  be  denied. 
There  is  no  allegation  or  claim  that,  in  the  selecting,  summoning,  and 
empanelling  of  the  grand  jury,  the  clerks  of  the  courts  did  not  act 
in  the  utmost  good  faith,  and  in  obedience  to  an  express  rule  of  this 
court,  imposing  upon  them  the  duty,  which  they  performed  accord- 
ing to  their  interpretation  of  its  purport  and  intention.     That  rule 
was  made  November  11th,  1867,  and  is  in  these  words :  *••  It  hav- 
ing been  found  impracticable  to  obtain  jurors  for  the  Courts  of  the 
United  States  in  this  District  from  the  jury  boxes  used  by  the  au- 
thorities of  the  State  of  New  York,  in  the  city  and  county  of  New 
York,,  for  the  procuring  of  juries  for  the  Courts  of  said  State,  in  said 
city  and  county,  it  is  now  ordered,  that  the  clerk  of  this  court  and 
the  clerk  of  the  District  Court  of  the  United  States  for  this  Dis- 
trict, make  out  and  file  in  the  office  of  the  clerk  of  this  court  a  list 
of  persons  to  serve  as  jurors  in  the  Courts  of  the  United  States  for 
this  District,  and  that  such  list  be  made  out  in  the  same   manner 
as,  by  the  laws  of  the  State  of  New  York,  the  public  officers  charged 
with  the  duty  of  making  out  the  list  of  jurors  to  serve  as  jurymen 
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in  the  courts  of  said  State,  in  and  for  said  city  and  county,  are 

required  to  make  out  such  list ;  and  it  is  further  ordered  that 

the  said  clerks,  from  time  to  time,  correct  and  revise  such  list  as 

they  may  deem  it  necessary  so  to  do,  to  the  end  that  such  list  may 

be  made  and  kept  so  far  as  practicable,  in  conformity  with  the  laws 

of  the  State  of  New  York ;  and  it  is  further  ordered,  that,  from  the 

list  so  made  and  filed,  grand  and  petit  jurors  shall  be  selected,  and 

shall  be  drawn  by  lot,  in  accordance,  so  far  as  practicable,  with  the 

laws  of  the  State  of  New  York,  by  the  said  clerks  as  from  time  to 

time  the  same  may  be  ordered  by  the  courts  of  the  United  States  in 

this  District,  and  a  list  of  the  persons  so  drawn,  certified  by  said 

clerks,  shall  be  attached  to  the  writ  of  venire  issued  to  the  marshal 

for  the  summoning  of  such  jurors ;  and  it  is  further  ordered,  that, 

as  to  all  matters  relating  to  the  selecting,  drawing,  and  summoning 

of  jurors  for  said  courts,  the  said  clerks  follow,  as  far  as  practicable, 

the  provisions  in  respect  thereto  contained  in  the  laws  of  the  State 

of  New  York."      There  is  no  allegation  or  claim  of  fraud  in  the 

matter,  or  on  the  part  of  any  officer  concerned  therein ;  and,  finally, 

it  is  not  alleged  or  claimed  that  the  accused  have  been  prejudiced  by 

any  supposed  want  of  conformity  to  the  laws  of  the  State  in  the 

proceeding,  or  that,  whether  strictly  regular  or  irre^ar,  any  irregu- 

larity  has  resulted  prejudicially  to  the  accused.    This  being  the  case, 

if  we  deemed  the  manner  of  selecting  and  drawing  the  grand  jury 

to  be  liable  to  the  objection  of  want  of  due  conformity  to  the  state 

laws,  we  must,  nevertheless,  say,  in  the  language  of  the  opinion 

cited,  that  "the  interposition   of  the  court  is  not  required  on  the 

ground  of  justice  either  to  the  accused  or  to  the  public." 

We  do  not,  however,  mean  to  be  understood  as  deciding  that  the 
grand  jury  was  irregularly  or  iUegall;^  selected,  dravni,  or  empan- 
elled.     It  is  sufficient  to  rest  the  decision  upon  the  ground  above 
stated.     But  we  desire  further  to  say,  that  the  objections  urged 
upon  us  seem  to  overlook,  in  a  large  degree,  that  literal  conformity 
to  the  mode  of  selecting  and  drawing   jurors  prescribed  by  state 
laws  is  not  required  by  the  Act  of  Congress.     Substantial  conform- 
ity, and  only  so  far  as  that  is  practicable,  is,  in  any  view,  necessary 
to  strict  tecnnical  regularity.     If  this  court  were  permitted  to  draw 
petit  jurors  and  grand  jurors  from  the  boxes  containing  the  names  of 
persons   selected  by  the  state  officers  under  the  state  laws,  a  near 
approximation  to  the  mode  of  proceeding  in  the  state  courts  might 
be  made  ;  and,  no  doubt,  the  adoption  of  the  selections  made  by  the 
state  oflScers  authorized  to  inquire  into  the  qualifications  of  jurors 
and   make   selection   of  grand  jurors,  would  be  competent.     For- 
merly, the  federal  courts  in  this  District  were  permitted  to  do  this. 
Courtesy  to  the  federal  tribunals,  and  respect  for  the  requirement  of 
Ihe  Act  of  Congress  designed,  as  nearly  as  might  be,  to  conform,  m 
this  respect,  to  the  state  mws,  and  mainly  for  the  benefit  of  citizens 
of  this  State,  and  enacted  out  of  deference  to  state  policy,  was  then 
deemed  to  warrant  the  permission.     But  other  counsels  have  pre- 
vailed, and  the  federal  courts  have  no  longer,  in  this  city,  any  such 
aid,  in  procuring  suitable  and  qualified  jurors  for  service  therein. 
The  rule  of  this  court  under  which  the  grand  jury  now  in  ques- 
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tion  wajB  drawn,  is  founded  upon,  and  declares,  the  impracticability 
of  obtaining  jurors  selected  under  the  state  laws ;  and  the  question 
was  one  of  interest,  and  was  anxiously  considered,  when  the  Rule  was 
adopted,  which,  on  the  ar^ment  of  this  motiop,  was  more  than  once 
suggested  by  us  to  counsel  urging  that  the  moticm  should  be  granted 
for  want  oi  conformity  to  the  state  laws  —  **  What  should  the  court 
do  to  ccmform  more  nearly  to  the  state  laws,  and  how  can  they  do 
it  ?  "     The  law,  at  most,  requires  substantial  conformity,  and  only 
what  is  practicable.     Wliat  is  practicable  must  be :    1st.  What  Con- 
gress have  furnished  the  court  with  the  means  of  effecting;  2d. 
What  the  court  has  the  power  to  effect ;  3d.  What  can  reasonably 
be  done  in  consistency  with  the  due  discharge  of  the  other  duties 
imposed  upon  the  court  and  its  officers.     The  United  States  have 
no  commissions  of  jurors,  in  form  nor  in  substance.     The  court  has 
no  power  to  create  such  an  officer,  or  to  invest  any  one  with  the  au- 
thority which  the  laws  of  New  York  confer  upon  that  officer.     The 
court  has  no  power  to  call  the  citizens  before  itself,  or  before  any 
other  person  or  officer,  for  examination,  to  test  these  qualifications, 
preparatory  to  the  mining  a  list  of  jurors.     There  is  no  board,  nor 
can  the  court  create  one,  which,  when  a  list  is  made,  shall  select 
therefrom  some  who  shall  serve  as  grand  jurors.     The  duties  in- 
volved in  such  a  mode  of  selecting  jurors,  grand  and  petit,  the  court 
cannot  compel  any  person  to  perform  ;  and,  if  it  was  competent  to 
authorize  such  performance,  no  one  could  be  found  to  perforin  them 
gratuitously,  and  this  court  has  no  fund  from  which  to  pay  therefor. 
Doubtless,  we  may  require  the  assistance  of  the  clerk  of  the  court, 
and  reasonably  expect  that  he  will  devote  all  the  time  which  is  posr 
sible,  to  the  service,  but  we  could  not  confer  on  the  clerk  the  powers, 
or  impose  on  him  the  duties,  of  the  State  (^ommissioper  of  jurors  *, 
and  if  it  was  attempted,  it  is  not  clear  that  his  acts  would  derive  any 
efficiency  therefrom.     Doubtless,  the  list  of  jurors  could,  as  a  physi- 
cal act,  be  divided  into  two  lists.    But  there  is  no  board  in  existence, 
and  we  can  create  none,  to  make  such  separate  list,  in  the  exercise  of 
discretion,  from  among  those  designated  in  the  other  list.   Doubtless, 
it  would  sometimes  be  possible  for  a  judge  to  be  present  at  a  draw- 
ing of  grand  jurors,  but,  in  general,  that  would  be  impossible.     Ab- 
sence from  the  city,  in  other  districts,  and  actual  engagement  in  the 
duties  of  the  court,  would,  in  general,  prevent ;  and,  sometimes,  ju- 
rors may  properly  be  drawn  from  the  several  other  counties  in  iha 
district.     This  impracticability  has  been  adjudged  bv  this  court,  by 
its  enactment  of  successive  Rules,  for  more  than  thirty  years  past, 
and  similar  considerations  have  led  to  dispensing  with  publication  of 
the  notice  of  drawing. 

We  migl^t  pursue  this  still  further,  and  we  should  return  to  the 
inquiry,  ^^  With  the  means  which  the  6ourt  has  at  command,  ijrith 
the  power  that  is  vested  in  the  court  or  its  officers,  in  view  c^  the 
fact  that  jurors  are  not  necessarily  drawn  from  one  county  only,  in 
short,  in  all  the  circumstances  under  which  the  court  is  acting,  what 
is  practicable,  in  the  reasonable  sense  in  which  that  term  is  used  in 
the  Act  of  Congress,  that  the  rule  of  court  does  not  provide  for,  to 
sffeot  a  substantial  conformity  to  the  state  laws  ?    So  long  as  the 
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court  maintains  the  control  over  the  subject,  stated  in  the  opinion 
of  Mr.  Justice  Nelson,  so  long  as  even  irregularity  is  not  permitted, 
when  it  operates  to  the  prejuudice  of  an  accused,  we  think  that  the 
requirement  of  Uie  state  laws  themselves,  as  well  as  duty  both  to 
the  accused  and  to  the  public,  forbids  the  interposition  of  the  court 
which  is  invoked  in  these  motions. 


The  United  States  v.  Thomas  Andebson. 

(10  Blatchf.  Circuit  Court  B.  226.    Southern  District  of  New  York,  1872.) 

(Before  Bbhbdiot,  J.) 

§  62  of  Act  of  Gmgre$$  of  June  Ithj  1872.     UrdawfuUy  Boarding 

VesseL 

Section  62  of  the  Act  of  June  7th,  1872  (17  U.  S.  Stat,  at  Larse,  276),  making  it  an 
indictable  ofifence  to  go  on  board  of  a  snip  about  to  arrive  at  the  place  of  her  desti- 
nation, before  her  actual  arriTal,  and  before  she  has  been  completely  moored,  without 
permission  of  the  master,  is  a  valid  enactment. 

The  offence  is  indictable  under  section  62,  and  is  punishable,  on  conviction,  by  the  im- 
position of  a  penalty  not  exceeding  $200,  and  imprisonment  until  the  payment  there- 
of, not  exceeding  six  months. 

It  is  not  necessary  for  the  United  States,  in  such  a  prosecution,  to  prove  that  the  pris- 
oner was  not  in  the  United  States  service,  or  was  not  duly  authorized  by  law  to  go 
<m  board  of  the  vessel. 

A  runner  for  a  licensed  keeper  of  a  sailors'  boarding,  is  not  exempt  from  the  prohi- 
bition of  section  62. 

Clirabing,  In  the  act  of  entering  <m  the  vessel,  upon  the  rail  of  the  vessel,  from  a  boat, 
without  permission,  is  within  the  prohibition. 

Proof  that  the  master  was  not  on  board,  and  that  the  mate  in  command  gave  no  per- 
mission, and  caused  the  defendant  to  be  arrested  on  the  spot,  is  sufficient  to  support  a 
conviction,  in  the  absence  of  evidence  showing  a  permission  by  the  master. 

When  the  offence  can  be  committed  by  boarmng  an  inward-bound  vessel,  laden  with 
cargo,  at  anchor,  considered. 

The  section  is  intended  to  protect  foreign  vessels,  as  well  as  vessels  of  the  United 
States. 

Benedict,  J.  Upon  the  trial  of  the  defendant  upon  an  indict- 
ment for  the  offence  of  going  on  board  of  a  vessel  about  to  arrive 
at  the  place  of  her  destination,  before  her  actual  arrival,  and  before 
she  was  completely  moored,  without  permission  of  the  master,  in 
violation  of  section  62  of  the  Shippmg  Act  of  June  7th,  1872  ^ 
(17  U.  S.  Stat,  at  Large,  276),  it  was  ruled,  under  objection  taken 
in  behalf  of  the  defendant,  as  follows :  — 

(1.)  The  enactment  contained  in  the  62d  section  of  the  Act 
under    which  the  indictment  was  framed,  is  a  valid  enactment, 

I  Sec.  62.  **  That  ever/  person  who,  not  for  any  period  not  exceeding  six  months ; 
being  in  the  United  States  service,  and  not  and  the  master  or  person  in  charge  of  said 
being  dnly  authorized  hy  law  for  the  pur-  ship  mav  take  any  such  person  so  going 
pose,  goes  on  board  any  shij)  about  to  ar-  on  Doard  as  aforesaid  into  custody,  and  de- 
rive at  the  place  of  her  destmation,  before  liver  him  up  forthwith  to  any  constable  or 
her  actual  arrival,  and  before  she  has  been  police  officer,  to  be  by  him  taJ^en  before 
completely  moored,  without  permission  of  any  justice  of  the  peace,  and  to  be  dealt 
ihe  master,  shall,  for  every  such  offence,  with  according  to  the  provisions  of  this 
incur  a  penalty  not  exceeding^  two  hundred  act." 
dollarst  and  shall  be  liable  to  imprisonment 


424  CRmiNAL  LAW  REPORTS. 

within  the  scope  of  the  powers  granted  by  the  Constitution  of  the 
United  States. 

(2.)  The  section  in  question  creates  a  criminal  offence  against 
the  United  States,  punishable  by  means  of  an  indictment  and  con- 
viction in  a  criminal  proceeding,  and,  upon  such  conviction,  by 
reason  of  the  effect  of  the  language  of  me  62d  and  iB4th  sections 
taken  together,  a  penalty,  not  exceeding  $200,  is  to  be  imposed  by 
the  court,  and  the  offender  may  be  imprisoned  until  the  payment 
thereof,  not  exceeding  six  months. 

(3.)  It  is  unnecessary  for  the  government,  in  such  a  prosecution, 
to  prove  that  the  prisoner  was  not  in  the  United  States  service,  or 
was  not  duly  authorized  by  law  to  go  on  board  of  the  vessel. 

(4.)  The  proof  that  the  prisoner  waa  a  runner  employed  by  a 
person  who  held  a  license  to  keep  a  sailors'  boarding-house,  under 
the  statute  of  the  State  of  New  York,  passed  March  2lst,  1866 
(Laws  of  1866,  chap.  184),  does  not  show  the  prisoner  to  be  exempt 
from  the  prohibition  of  the  section  in  question. 

(5.)  The  prisoner,  by  climbing  from  a  boat  upon  the  rail  of  the 
ship,  in  the  act  of  entering  upon  the  ship,  without  permission  given, 
rendered  himself  liable  to  punishment,  as  provided  in  the  62S  sec- 
tion. 

(6.)  Proof  that  the  master  of  the  ship  was  not  on  board  of  the 
vessel,  and  that  the  mate  then  in  command  gave  no  permission  to 
the  defendant  to  board  the  vessel,  and  caused  his  arrest  on  the  spot, 
is  sufficient  to  support  a  conviction,  in  the  absence  of  any  evidence 
showing  a  permission  by  the  master. 

(7.)  The  offence  is  committed  by  boarding,  in  the  bay  of  New 
York,  without  permission,  an  inward-bound  vessel,  laden  with  cargo 
to  be  landed  at  a  pier  in  New  York  city,  before  the  arrival  of  the 
vessel  at  such  pier,  although  it  appear  that,  at  the  time  of  the  board- 
ing, the  vessel  was  temporarily  at  anchor  in  the  bay. 

(8.)  Considering  the  general  language  of  section  62,  and  in  view 
of  the  evil  sought  to  be  remedied  thereby,  and  of  the  nature  of  the 
prohibition  therein  contained,  the  section  is  to  be  considered  as  in- 
tended to  protect  foreign  vessels,  as  well  as  vessels  of  the  United 
States ;  and  the  fact  that  the  vessel  boarded  by  the  prisoner  was  a 
foreign  vessel  is,  therefore,  of  no  avail,  as  a  defence,  in  a  proseca- 
tion  under  this  section. 

These  several  rulings  I  have  reexamined,  in  the  light  of  the  argu- 
ment which  has  been  had  in  respect  to  them,  and  I  am  satisfied  of 
their  correctness.  The  statute  in  question  being, new,  and  its  lan- 
guage, in  many  instances,  inartistic  and  obscure,  I  have  thought 
proper  to  submit  the  questions  raised  to  the  consideration  of  the  cir- 
cuit judge,  and  he  concurs  with  me  in  the  opinion  that  the  rulings 
stated  are  correct.  There  must  therefore  be  judgment  upon  the 
verdict. 

Menry  E,  JDavieSj  Jr.  (Assistant  District  Attorney),  for  ihe 
United  States. 

Robert  TT.  Andrewi^  for  the  defendants. 
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The  United  States  v.  Solomon  Dodge. 

(Deady  United  States  Rep.  186.    District  of  Oregon,  1866.) 

hUemdl  Reveime  Act,  —  Oonstruction  of  §  73,  Act  of  Congress  of  June  SO, 

1864.  —  ReputcUion  competent  Proof  of  Name, 

A  sale  of  spirituous  liquors,  without  a  license  therefor  first  obtained,  is  a  violation  of 
§  73  of  the  4^ct  of  June  30,  1864  ^13  Stat,  at  Large,  249),  although  the  part)  making 
such  sale  intended  at  the  time  to  give  the  proceeds  thereof  to  the  Sanitary  Comu^«>'^on 
or  other  charitable  use. 

Reputation  is  competent  proof  of  the  name  of  a  person,  place,  or  house  ;  and  therefore, 
upon  the  trial  or  an  indictment  against  one  Dodge  for  selling  liquor  without  license, 
the  government  was  allowed  to  prove  that  the  house  where  the  witness  bought  the 
liquor  was  called  Dodge's,  and  that  the  name  of  the  man  who  kept  it  was  called 
Dodge. 

Power  and  duty  of  a  jury  in  judging  of  the  credibility  of  witnesses,  and  the  value  and 
effect  of  evidence. 

This  was  an  indictment  found  under  section  73  of  the  Act  of 
June  30,  1864  (13  Stat.  249),  commonly  called  the  Internal  Rev- 
enue  Act.     It  charged  the  defendant  with  selling  liquor  at  retail 
without  a  license  therefor,  between  July  12  and  September  15, 1865, 
at  Yaquinna  Bay,  in  the  district  of  Oregon.     The  plea  was  *'  Not 
guilty."     On  the  trial,  it  was  admitted  that  between  the  dates 
aforesaid,  or  since,  the  defendant  was  not  licensed  to  retail  liquor. 
From  the  evidence  it  appeared  that  he  was  the  proprietor  and  occu- 
pant of  a  house  in  the  village  of  Oysterville,  on  the  waters  of  Ya- 
quinna Bay,  where  he  was  in  the  habit  of  entertaining  travellers 
with  board  and  lodging ;  that  he  kept  spirituous  liquors  in  his  house, 
and  furnished  them  to  his  guests  and  others,  by  the  drink  or  bottle, 
without  any  direct  charge  therefor,  but  that  such  guests  and  others, 
at  the  suggestion   of  the  defendant,  deposited  tRe  value  of   such 
liquor  in  money  in  a  box  kept  on  the  mantel-piece  with  a  hole  cut  in 
the  lid  of  it,  and   called  by  the  defendant   "the  Sanitary  Box." 
There  was  no  evidence  tending  to  show  that  the  moneys  so  deposited 
were  ever  in  fact  applied  by  the  defendant  to  any  use  other  than 
his  ovm.     The  court  charged  the  jury  as  follows. 

Deady,  J.  Gentlemen  of  the  jury :  The  Internal  Revenue  Act 
of  June  30,  1864,  provides :  Section  71.  "  That  no  person,  firm, 
corapany,  or  corporation  shall  be  engaged  in,  prosecute,  or  carry  on 
any  trade,  business,  or  profession  hereinafter  mentioned  or  described, 
until  he  or  they  shall  have  obtained  a  license  therefor  in  the  manner 
hereinafter  provided." 

Section  72  prescribes  the  mode  of  obtaining  such  license,  and  do 
volves  upon  the  person  requiring  it  the  duty  of  applying  therefor, 
and  furnishing  the  proper  officer  the  necessary  information  to  enable 
him  to  issue  the  same,  and  also  to  pay  the  tax  thereon. 

Section  73.  ^  That  if  any  person  or  persons  shall  exercise  or  carry 
on  any  trade,  business,  or  profession,  or  do  any  act  hereinafter  men- 
tioned, for  the  exercising,  carrying  on,  or  doing  of  which  trade, 
business,  or  profession  a  license  is  required  by  this  act,  without 
taking  out  such  license,  as  in  that  behalf  required,  he,  she,  or  they 
shall,  for  every  such  offence,  besides  being  liable  for  the  payment  of 
the  tax,  be  subject  to  imprisonment  for  a  term  not  exceeding  two 
years,  or  a  fine  not  exceeding  five  hundred  dollars,  or  both." 
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Section  73  defines  the  crime  with  which  the  defendant  is  accused, 
and  prescribes  the  punishment  therefor.  It  consists  in  the  exercising 
or  carrying  on  the  Dusiness  of  a  retail  liquor  dealer.  Section  79  of 
the  act,  subdivision  5,  defines  the  business  of  a  retail  liquor  dealer 
as  follows :  "  Every  person  who  shall  sell,  or  oflfer  for  sale  foreign 
or  domestic  spirits  ....  in  quantities  of  three  gallons  or  less, 
....  shall  be  regardM  as  a  retail  dealer  in  liquors  under  this 
act.'* 

If  the  evidence  satisfies  you  that  the  defendant,  between  the 
dates  charged  in  t^e  indictment,  was  engaged  in  the  business  of  re- 
tailing liquor,  within  the  terms  of  this  definition,  you  should  find 
him  guilty,  otherwise  not.  Proof  of  a  single  act  of  selling  or  offer- 
ing for  sale,  is  sufficient  to  constitute  the  cnme,  and  warrant  a  con- 
viction. 

The  object  of  section  73  is  to  punish  persons  who  do  or  attempt 
to  defraud  the  revenue  of  the  Umted  States  in  this  particular,  and 
unless  it  is  honestly  and  impartially  enforced  by  courts  and  juries, 
the  government  is  cheated,  and  gross  injustice  is  done  to  all  nonest 
people,  who  pay  their  taxes  fairly  and  promptly. 

Proof  that  the  defendant  was  engaged  in  the  business  of  a  retail 
liquor  dealer  may  arise  from  circumstances  other  than  a  particular 
instance  of  selling  or  offering  to  sell.     A  person  is  engaged  in  a 
business  within  the  meaning  of  the  act,  when  he  has  the  means  to 
do  so  at  his  command,  and  holds  himself  out  to  the  world  or  the 
public  in  that  capaciW,  or  is  ready  or  offers  to  do  a  particular  act 
constituting  such  busmess.     If  he  should  not  succeed  in  securing 
custom  or  making  sales,  this  fact  is  not  an  excuse  for  having  engaged 
in  the  business  without  a  license.   The  license  must  be  first  obtained, 
and  then,  and  not  before,  the  party  is  at  liberty  to  sell  or  oflfer  for 
sale  liquor  in  less  quantities  than  three  gallons.     The  liquor  may  be 
offered  for  sale  without  a  special  or  personal  solicitation  of  any  par- 
ticular person  to  become  a  purchaser.     It  may  be  done  by  general 
advertisements  in  the  press,  or  by  the  exhibition  of  signs  or  symbols 
in  the  vicinity  of  the  place  of  the  alleged  business,  or  by  having  the 
article  on  sale,  with  intent  to  dispose  of  it  to  any  one  offering  to 
purchase. 

Counsel  for  the  defendant  ask  the  court  to  instruct  you,  as  a 
matter  of  law,  that  if  the  money  recovered  by  the  defendant  for 
liquor  was  honestly  intended  by  him  for  the  use  of  the  Sanitary 
Commission,  that  he  cannot  be  convicted. 

I  hardly  suppose  counsel  in  earnest  in  making  this  proposition. 
But  be  that  as  it  may,  I  decline  to  give  the  instruction.  The  de- 
livery or  furnishing  of  liquor  by  the  defendant  to  any  one  -with  the 
intent  on  his  part  to  obtain  and  receive  a  compensation  therefor, 
directly  or  indirectly,  constitutes  a  violation  of  section  78  of  the 
act ;  and  any  ulterior  purpose,  whether  real  or  pretended,  to  bestow 
the  money  or  compensation  so  obtained  upon  any  person  or  object 
of  charity,  or  otherwise,  does  not  affect  the  character  of  the  trans- 
action or  purge  the  defendant  of  the  guilt  incurred  by  such  unlicensed 
traffic.  As  well  argue  that  it  is  justifiable  to  cheat  or  steal  gener- 
ally for  the  benefit  of  the  Sanitaxy  Commission.     The  '  Id  mskrg^Tyr 
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applies,  —  "Be  just  before  you  are  generous."  However,  upon  the 
facts  known  to  the  court,  this  "  Sanitary  Box  "  appears  to  be  a  mere 
dishonest  device  to  avoid  the  payment  of  the  tax,  and  not  a  very 
ingenious  one.  It  is  a  matter  of  history  that  the  Confederate  Army 
under  Lee  surrendered  to  Grant  on  April  9,  1865.  Practically,  the 
civil  war  then  terminated,  and  with  it  the  collections  for  the  Sani- 
tary Commission.  Such  being  the  case,  judge  you  if  it  is  not  ab 
surd  now  to  claim  that  the  defendant  was  retailing  liquor  at  the 
remote  and  insignificant  village  of  Oysterville,  on  the  coast  of  Ore- 
gon, without  a  license,  in  the  month  of  September,  1865,  for  the 
benefit  of  the  sick  and  wounded  of  the  Army  of  the  Republic. 

Besides,  before  the  defendant  is  excused  upon  this  ground,  in 
common  honesty,  he  ought  to  show  that  he  has  paid  over  the  money 
made  or  received  to  the  commission.  Nothing  of  the  kind  has 
been  attempted,  and  you  are  therefore  warranted  in  concluding 
that  this  defence  is  untrue  in  fact  as  well  as  insujKcient  in  law. 

A  witness  has  been  allowed  to  testify  before  you  that  the  house 
in  Oysterville,  where  he  obtained  liquor,  was  on  one  occasion 
"  called  Dodge's."  Counsel  for  the  defendant  objected  to  the  in- 
troduction of  this  evidence  on  the  ground  that  it  was  hearsay.  Not 
satisfied  with  the  ruling  of  the  court,  counsel  appeals  to  you  in 
somewhat  extravagant  terms  to  disregard  it  as  incompetent.  I 
suppose  you  are  aware,  if  counsel  is  not,  that  it  is  the  province  of 
the  court  to  decide  what  evidence  is  competent  and  relevant,  and 
not  that  of  the  jury.  In  the  heat  of  argument,  and  from  a  desire 
of  victory,*  counsel  sometimes  make  extravagant  assertions  before 
juries,  for  which  they  are  hardly  accountable,  and  to  which  you 
should  give  no  heed. 

The  testimony  of  the  witness  has  been  allowed  by  the  court  to  be 

offered  to  you  as  competent,  and  it  is  your  dutv  so  to  receive  and 

consider  it  as  such.     The  house  "  was  called  Dodge's,"  and  the  man 

who  dealt  out  the  liquor  "  was  called  Dodge,"  —  in  other  words,  the 

kouse  and  the  man  who  kept  it  had  the  reputation  in  that  vicinity 

of  being  named  Dodge.     Reputation  or  hearsay  is  competent  proof 

of  the  name  of  a  person,  place,  or  house.    But  tiie  effect  or  value  of 

this  evidence  upon  the  point  in  controversy  —  whether  the  witness 

got  his  liquor  from  the  defendant  or  at  a  place  under  his  control  — 

IB  for  you  to  det^mine.     And  so  it  is  with  all  the  evidence  in  the 

case.     The  degree  of  credit  to  be  given  to  the  testimony  of  the 

witnesses,  and  the  inferences,  if  any,  to  be  made  from  tne  facts 

proven,  are  matters  within  your  province  to  determine.     Yet  your 

^wer  in  this  respect  is  not  arbitrary,  but  must  be  exercised  With 

I^al  discretion  and  in  subordination  to  the  rules  of  evidence.    Your 

oath,  to  decide  according  to  the  law  and  evidence  given  you  in 

court,  obliges  you  to  do  this.     And  it  is  the  duty  of  the  court  to 

make  such  suggestions  to  you  in  this  respect  as  it  conceives  proper 

under  the  circumstances  of  the  case. 

It  is  not  contended  that  any  of  the  witnesses  have  deliberately 
stated  what  is  untrue.  The  presumption  of  law  is  that  a  witness 
testifies  truly,  and  you  are  to  act  upon  this  presumption  until  it  is 
3Tercome  by  the  evidence  or  circumstances  ot  the  case.     The  wit- 
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nesses;  so  far  as  appears,  are  persons  without  any  grudge  against  the 
defendant,  and  having  no  special  or  personal  interest  in  his  convic- 
tion. From  the  fact  that  it  appears  they  obtained  liquor  at  his 
house  for  their  own  convenience,  they  may  be  reluctant  to  testify 
against  the  defendant,  tod  thus  be  the  means  of  his  being  punished 
for  that  act.  Such  feelings  are  natural,  and  have  their  foundation 
in  a  generous  sentiment ;  but  you  should  bear  in  mind  that  they  may 
lead  a  witness  to,  unconsciously  or  otherwise,  state  the  facts  con- 
cerning which  he  is  interrogated  as  favorably  for  the  defendant  as 
he  can,  without  telling  a  deliberate  falsehood.  As  in  this  case,  a 
witness  upon  his  examination  in  chief  may  state  a  fact  against  the 
defendant  positively,  and  upon  cross-examination,  at  the  suggestion 
of  counsel  for  defence,  be  very  ready  to  cast  doubt  upon  such  state- 
ment, by  admitting  the  possibtlity  of  his  being  mistaken  in  regard 
to  some  important  circumstance  connected  therewith.  Considering 
the  relation  which  the  witnesses  called  by  the  government  appear  to 
sustain  to  the  defendant,  it  is  fair  to  infer  that  their  testimony  is  as 
favorable  to  him  as  their  consciences  would  permit.  Subject  to 
these  suggestions  and  your  oaths,  you  are  to  judge  of  the  credibility 
of  the  witnesses  and  the  value  of  their  evidence,  and  find  accord- 
ingly- 

The  law  presumes  that  the  defendant  is  innocent  of  the  crime 

charged  against  him.  The  burden  of  proof  is  upon  the  government 
to  overcome  that  presumption,  and  prove  the  charge  as  laid  in  the 
indictment  beyond  a  reasonable  doubt.  A  reasonable  doubt  is  not  a 
mere  caprice,  whim,  or  possibility,  but  a  doubt  arising  from  the  cir- 
cumstances of  the  case,  and  founded  upon  a  substantial  reason.  It 
is  not  required  that  the  proof  should  amount  to  absolute  certainty. 
Moral  certainty  is  sufficient  to  authorize  a  verdict  of  guilty,  and 
you  are  not  to  acquit  the  defendant  because  by  some  possibility  or 
other  he  may  not  be  guilty.  If  upon  a  careful  consideration  of  all 
the  circumstances  of  the  case  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  as  charged  in  the  indictment,  you 
should  say  so  by  your  verdict,  otherwise  not. 

The  jury  found  the  defendant  guilty  as  charged  in  the  indictment. 

Judgment  that  the  defendant  pay  a  fine  of  $50,  and  the  costs  of 
the  action,  taxed  at  f  76.26,  and  that  in  default  thereof  he  be  com- 
mitted to  the  county  jail  at  Multnomah  Countv  until  the  same  was 
discharged,  at  the  rate  of  one  day  for  every  (2  of  such  fine  and 
costs. 

Joseph  N,  Dolphj  for  the  plaintiff. 

William  M.  Strong^  iar  the  defendant. 
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The  Unttbd  States  v.  Isaac  A.  Davbnpoet. 

(Deadj's  Rep.  264.    District  Coart,  District  of  Oregon,  1867.) 

Joinder  of  CounU.  —  Effect  of  Verdict  of  not  guiUy  as  to  the  one,  and  Die- 

agreement  as  to  another. 

The  defendant  was  tried  upon  an  indictment  containing  two  counts.  The  jury  returned 
a  verdict  of  not  guilty  upon  the  first  count  and  were  unable  to  agree  upon  the  second: 
Held,  that  the  de^ndant  should  be  discharged  upon  the  first  count,  and  that  the  second 
count  should  stand  for  trial  as  if  a  jury  hiui  never  been  empanelled  in  the  action. 

Deady,  J.  The  defendant  in  this  action  was  indicted  for  the 
crime  of  perjury,  committed  in  swearing  to  his  income  returns  for 
the  years  1864  and  1865  respectively.  The  indictment  contained 
two  counts  —  the  first  upon  the  affidavit  to  the  return  for  1864,  and 
the  second  upon  the  affidavit  to  that  of  1865.  Upon  the  trial  the 
jury  returned  a  verdict  of  "  Not  guilty  "  as  to  the  first  count,  and 
then  and  there  stated  to  the  court  that  they  were  unable  to  agree 
as  to  the  second  one.  The  court  received  the  verdict  and  discharged 
the  jury. 

The  defendant  now  moves  for  judgment  of  acquittal  generally 
upon  this  verdict,  and  that  he  be  discharged. 

No  direct  authority  is  cited  in  support  of  the  motion,  but  counsel 
for  defendant  claim  that  a  verdict  of  not  guilty  upon  one  count  in 
an  indictment  is,  in  legal  effect,  equivalent  to  a  verdict  of  not  guilty 
upon  all  the  counts  therein.  In  support  of  this  position  the  case  at 
bar  is  likened  to  one  where  the  jury  convict  on  sgme  counts  and  are 
silent  as  to  others.  In  such  cases  it  is  said  that  the  weight  of  mod- 
ern authority  is,  that  the  verdict  is  equivalent  to  not  guilty  as  to 
the  counts  concerning  which  the  jury  are  silent.  But  the  authori- 
ties are  not  uniform  on  this  point,  and  the  rule  appears  to  have  been^ 
"  that  if  distinct  offences  are  charged  in  separate  counts  of  the  same 
indictment,  the  verdict  must  expressly  find  the  defendant  either 
guilty  or  not  guilty  upon  each  count,  or  no  judgment  can  be  ren- 
der^."    2  Lead.  Grim.  Gas.  503. 

But  in  the  case  under  consideration  the  jury  are  not  silent  as  to 
the  other  count,  but  state  expressly,  that  as  to  such  count  they  can- 
not agree  to  a  verdict  either  way. 

The  case  of  Campbell  v.  The  State  (9  Yerger,  333)  is  cited  and 
relied  upon  by  counsel  for  defendant. 

But  there  is  no  analogy  between  that  case  and  this.  There  the 
indictment  contained  three  counts.  The  crime  charged  waa  the  lar- 
ceny of  a  bank  note.  The  jury  found  the  defendant  guilty  as  to 
the  second  count,  and  not  guilty  as  to  the  first  and  third  ones.  On 
motion  of  the  defendant,  the  verdict  was  set  aside  and  a  new  trial 
granted.  Whether  the  order  of  the  court  setting  the  whole  verdict 
aside  went  beyond  the  motion  of  the  defendant,  does  not  appear. 

On  the  second  trial,  the  defendant  was  found  not  guilty  as  to  the 
first  and  second  counts,  and  guilty  as  to  the  third  one.  Judgment 
was  given  accordingly. 
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On  review,  the  court  held  that  the  defendant  having  been  found 
not  guilty  as  to  the  third  count  on  the  first  trial,  could  not  be  tried 
on  that  count  again,  and  reversed  the  judgment. 

'  All  that  this  ease  decides  is,  that  a  verdict  in  favor  of  a  defendant 
cannot  be  set  aside,  even  upon  his  own  motion ;  and  that  if  it  is,  and 
he  is  subsequently  convicted  on  the  same  count  upon  which  the  ver- 
dict set  aside  was  found,  it  is  erroneous. 

In  Morris  v.  The  State  (1  Blackford,  37),  the  defendant  being 
found  guilty  on  one  count  of  an  indictment,  and  not  guilty  as  to 
the  other,  moved  for  a  new  trial.  The  motion  being  allowed,  the 
whole  verdict  was  set  aside,  and  the  defendant  put  upon  trial  on 
both  counts. 

The  defendant  Davenport  is  charged  with  two  distinct  offences. 
Being  "  of  the  same  class  "  they  are  properly  joined  in  the  same  in- 
dictment. 10  Stat.  162.  The  jury  nave  found  a  verdict  upon  on© 
count  —  as  to  one  offence  —  and  disagreed  as  to  the  other.  It  is 
believed  that  no  authority  can  be  found  for  holding  such  a  verdict 
to  be  equivalent  to  sui  acquittal  on  both  counts.  There  can  be  no 
pretence  that  justice  to  the  defendant  requires  that  it  should. 

The  general  rule  seems  to  be,  that  for  all  the  purp^  of  a  ver- 
dict, an  indictment,  in  which  there  is  a  joinder  of  offences  or  of- 
fenders, is  to  be  considered  as  a  several  and  separate  one,  as  to  each 
of  such  offences  or  offenders.  The  jury  may  therefore  find  a  ver- 
dict of  guilty  or  not  guilty  as  to  some,  and  no  verdict  as  to  others, 
because  they  cannot  agree  thereon. 

In  Commonwealth  v.  Fitz  Wood  et  al.  (12  Mass.  818),  two  persons 
were  jointly  indicted  and  tried  for  larceny.  The  jury  came  into 
court  and  suggested  that  they  had  agreed  upon  a  verdict  as  to  one 
of  the  defendants,  but  were  unable  to  agree  as  to  the  other.  Ob- 
jection was  made  by  the  Attorney  General  to  receiving  a  verdict 
unless  upon  the  whole  matter.  But  the  court  polled  the  jury,  and 
they  answered  that  they  found  Wood  not  guilty,  but  could  not  agree 
as  to  the  other.  The  verdict  was  received  and  Wood  dischaiged, 
but  as  to  the  other  defendant  the  indictment  was  continued  for  re- 
trial. 

In  that  case  there  was  a  joinder  of  offenders,  while  here  there  is  a 
joinder  of  offences.  But  in  my  judgment  this  difference  in  the  facts 
makes  no  difference  in  the  principle.  The  analog  between  the  two 
cases  is  complete. 

In  the  note  to  CampbeWs  case  (2  Lead.  Grim.  Gas.  502),  the  sub- 
ject of  separate  counts  in  an  indictment  is  discussed.  It  is  there 
maintained,  that  the  separate  counts  in  an  indictment  are  to  be 
treated  as  separate  indictments,  whether  they  are  upon  distinct 
offences  in  fact,  or  upon  different  statements  in  the  same  offence. 
Speaking  of  an  indictment  containing  two  counts,  the  note  says  : 
"  The  jury  may  be  discharged  from  the  consideration  of  a  count  upon 
which  they  are  not  agreed^  returning  a  verdict  only  upon  the  other  J*'* 
This  rule  appears  both  just  and  practical,  and  it  meets  this  case 
exactly.  The  defendant  has  been  tried  for  two  similar  offences. 
The  jury  have  found  him  not  gailty  as  to  one,  but  as  to  the  other 
they  were  unable  to  agree.     To  have  refused  to  receive  this  verdict 
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wonld  have  been  unjust  to  the  defendant  who  was  thereby  acquitted 
of  one  of  the  charges ;  but  to  receive  it  and  then  treat  it  as  a  verdict 
of  not  guilty  as  to  both  counts,  would  be  equally  unjust  to  the 
prosecution. 

As  to  the  second  count  there  is  no  verdict.  The  jurv  were  unable 
to  agree  concerning  the  guilt  or  innocence  of  the  defendant  as  to  the 
crime  therein  charged.  The  indictment  as  to  this  count  stands  for 
trial  as  if  a  jury  had  never  been  empanelled  in  the  action. 

Judgment  for  defendant  upon  the  first  count  of  the  indictment, 
and  motion  denied  as  to  secQnd  one. 

Joseph  N.  Dolphj  for  the  plaintiff. 

William  W.  Page^  for  the  defendant. 


United  States  v.  Horton's  Sureties. 

(Before  Dillon,  Qrcuit  Judge.) 

(2  Dilloii,  94.     Circuit  Court,  Missouri  Eastern  District,  1878.) 

Taking  Bail,  —  Power  of  United  States  Commissioners.  —  Act  24th  Sep* 
tember,  1789,  sec.  33.  —  Act  23d  August,  1842,  sec.  1. 

A  United  States  commissioner,  as  respects  the  taking  of  bail,  bas  the  same  power  as  a 
state  magistrate,  and  no  greater. 

The  statute  of  Missouri  provides  that  a  magistrate  maj  adjourn  the  examination  of  a 
prisoner  for  a  period  not  exceeding  ten  days  at  one  time.  At  the  request  of  a  prisoner 
charged  with  violating  the  revenue  law,  a  commissioner  adjourned  the  examination  for 
nineteen  days,  and  took  bail  for  his  appearance  at  the  end  of  that  time.  The  bail 
having  been  forfeited,  heldf  on  a  suit  against  the  sureties,  that  the  commissioner's 
order  for  the  appearance  of  the  accused  after  an  interval  of  nineteen  days  was  directly 
contrary  to  law,  and  that  the  recognizance  for  such  appearance  was  invalid  ;  and  that 
the  consent  of  the  accused  could  not  confer  jurisdiction  or  power  to  make  the  order, 
nor  does  it  estop  him  or  his  sureties  to  set  up  the  invaUdity  of  the  recognizance. 

One  Horton  was  arrested  for  a  violation  of  the  internal  revenue 
laws,  and  taken  before  Chamberlain,  a  Commissioner  of  the  United 
States  for  this  district,  for  examination,  on  the  80th  day  of  May, 
1872.  The  accused  asked  for  a  postponement,  and  the  Commis- 
rioner  adjourned  the  proceedings  until  the  19th  of  June  following, 
and  required  the  defendant  to  enter  into  a  recognizance,  with  sure- 
ties, for  his  appearance  before  the  Commissioner  at  the  adjourned 
time,  and  it  was  under  this  order  that  the  recognizance  in  suit  was 
executed.  Horton  failed  to  appear,  and  his  default  was  duly  en- 
tered. This  suit  is  on  the  recognizance.  The  sureties  defend.  The 
District  Court  held  the  recognizance  to  be  valid,  and  judgment  was 
rendered  against  the  sureties,  who  bring  the  same  and  the  bill  of  ex- 
ceptions, by  writ  of  error,  to  this  court. 

The  Constitution  of  this  State  provides  that  all  persons  shall  be 
bailable,  except  for  capital  offences. 

The  statute  of  the  otate  enacts  that  ^^  a  magistrate  may  adjourn 
an  examination  of  a  prisoner  pending  before  himself,  from  time  to 
time,  as  occasion  requires,  not  exceeding  ten  days  at  a  time ;  .  .  .  . 
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and  for  the  purpose  of  enabling  the  prisoner  to  procure  the  attend 
ance  of  witnesses,  or  for  other  good  and  sufficient  cause  shown  by 
the  prisoner,  said  magistrate  shall  allow  such  an  adjournment  on  the 
motion  of  the  prisoner."     2  W-agner,  1075,  sec.  88. 

The  Act  of  Congress  of  24th  September,  1789,  sec.  33,  provides 
that  "  for  any  crime  or  offence  against  the  United  States,  the  of- 
fender may  by  ...  .  any  justice  of  the  peace  of  any  of  the  United 
States  where  he  may  be  found,  agreeably  to  the  usiud  mode  of  pro- 
cess against  offenders  in  such  state^  ....  be  arrested,  and  impris- 
oned or  hailed^  as  the  case  may  be,  for  trial  before  such  Court  of  the 
United  States  as  by  this  act  has  cognizance  of  the  offence."  By  the 
Act  of  23d  August,  1842,  sec.  1,  it  is  provided  that  United  States 
Commissioners  "  shall  and  may  exercise  all  the  powers  that  any  jus- 
tice of  the  peace  ....  of  any  of  the  United  States  may  now  exer- 
cise in  respect  to  offenders,  by  arresting,  imprisoning,  or  bailing  the 
same  under  the  Act  of  1789." 

Wm,  Patrick^  District  Attorney,  for  the  United  States. 

Fletcher  ^  Reynolds^  for  the  defendant. 

Dillon,  Circuit  Judge.  The  record  shows  that  the  principle 
cognizor  was  charged  with  an  offence  against  the  laws  of  the  United 
States,  and  was  arrested  and  taken  before  a  commissioner  for  this 
district,  who,  upon  his  application,  continued  the  time  for  the  exam- 
ination and  hearing  of  the  charge  for  the  period  of  nineteen  days, 
and  thereupon  ordered  him  to  find  bail  in  the  sum  of  $500  to  appear 
before  the  commissioner  at  his  office  on  the  day  to  which  the  adjourn- 
ment was  thus  niade. 

The  recognizance  in  suit  was  given  in  pursuance  of  this  order. 
The  principal  failed  to  appear  at  the  time  and  place  to  which  the 
hearing  was  adjourned,  and  his  default  was  entered  by  the  commis- 
sioner. 

The  substantial  question  presented  for  determination  is,  whether 
the  recognizance  taken  under  these  circumstances  is  binding  upon 
the  cognizors.  It  is  settled  that  bonds  of  this  character  are  valid 
only  when  taken  in  pursuance  of  law  and  the  order  of  a  competent 
court  or  officer.  United  States  v.  Goldstein^ s  Sureties^  1.  Dillon,  C. 
C.  R.  413 ;  United  States  v.  Rundlett,  2  Curtis,  C.  C.  R.  41,  45. 
Whatever  authority  the  commissioner  has  in  respect  to  the  arresting, 
imprisoning,  or  bailing  of  criminal  offenders,  is  conferred  by  statute, 
and  must  be  exercised  by  him  pursuant  to  its  requirements.  Con- 
gi-ess  has  not  seen  fit  to  prescribe  a  uniform  mode  of  its  own  in  re- 
spect to  preliminary  proceedings  against  persons  accused  of  a  viola- 
tion of  its  criminal  enactments ;  but  in  t^e  33d  section  of  the  judi- 
ciary act,  it  provided  that  the  procedure  in  such  cases  should  be 
"  agreeably  to  the  usual  mode  of  process  against  offenders  in  such 
state,"  that  is,  in  the  state  in  which  the  offenders  may  be  arrested 
and  the  proceedings  had.  To  this  section  we  must  resort  to  ascer- 
tain the  powers  of  commissioners  in  respect  to  the  arrest,  imprison- 
ment, and  bail  of  offenders  against  the  laws  of  the  United  Stat^. 
The  meaning  of  this  section  was  very  carefully  considered  by  Mr. 
Justice  Curtis,  in  the  United  States  v.  Rundlett^  supra.  This 
learned  judge  then  says:  "  My  opinion  is  that  it  was  the  intention 
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of  Congress  by  these  words,  *  agreeably  *  to  the  usaal  mode  of  process 
against  offenders  in  such  state  ;  to  assimilate  all  proceedings  for  hold- 
ing accused  persons  to  answer  before  a  court  of  the  United  States  to 
proceedings  had  for  similar  purposes  by  the  laws  of  the  state  where  the 
proceedings  should  take  place ;  and,  as  a  necessary  consequence,  that 
the  commissioners  have  power  to  order  a  recognizance  to  be  given  to 
appear  before  them  in  those  states  where  justices  of  the  peace,  or 
other  examining  magistrates,  acting  under  the  laws  of  the  state,  have 
snch  power.  The  prisoner  is  not  only  to  be  arrested  and  imprisoned, 
but  bailed,  agreeably  to  the  usual  mode  of  process  in  the  State." 

As  the  legislation  now  stands,  a  commissioner,  as  respects  taking 
bail,  has  the  same  power  as  state  magistrates,  and  no  greater.  On 
this  principle  it  has  been  recently  held  by  Judge  Woodruff,  that  in 
New  York,  where  state  magistrates  have  no  power  to  take  recogni- 
zances to  appear  before  them  at  a  subsequent  day.  United  States 
commissioners  have  no  such  authority,  and  a  bond  conditioned  for 
the  appearance  of  the  accused  before  the  Commissioner  on  a  future 
day  to  which  the  proceeding  was  adjourned,  was  void.  United 
States  V.  Case  (8  Blatchf.  250  :  1871),  affirming  the  judgment  of 
the  district  court.  On  the  other  hand,  in  those  states  where  magis- 
trates have  by  statute  the  power  of  adjournment,  there  a  United 
States  Commissioner  may  let  to  bail  pending  the  proceedings  against 
the  accused.      United  States  v.  Rundlett^  supra. 

By  the  statute  of  Missouri,  ^^  a  magistrate  may  adjourn  an  exam- 
ination of  a  prisoner  pending  before  him,  from  time  to  time,  as  occa- 
sion  requires,  not   exceeding    ten  days  at  one  time."     Wagner's 
Statates,  p.  1075,  sec.  88.     In  this  case  the  Commissioner  adjourned 
the  examination  for  nineteen  days,  and  ordered  the  accused  to  find 
bail  to  appear  before  him  at  that  time.    This  was  an  order  not  only 
without  authority  of  law,  but  contrary  to  law.     He  could  not  law- 
fully require  the  accused  to  find  bail  in  pursuance  of  it ;  and  a  bond 
executed  to  avoid  being  imprisoned  for  the  nineteen  days,  when  the 
statute  limits  the  period  to  ten  days,  is  without  any  binding  obliga- 
tion.    It  is  immaterial  that  in  this  instance  the  accused  asked  for 
the  continuance.     His  consent  could  not  confer  jurisdiction  or  power 
to  make  the  order :  nor  does  it  estop  him  or  his  sureties  to  set  up  the 
invalidity  of  the  rec<^izance  executed  to  comply  with  it. 

Reversed 


United  States  v.  Powell  Clayton. 

(2  Dillon,  219.     Cirooit  Court  of  the  United  States.    Eastern  District  of 

Arkansas,  1S71.) 

(Before  Dillon  and  Caldwell,  JJ.) 

BecHans. —  Act  of  May  31, 1870. —  Governor  of  State  not  an  Election 

Officer.  —  Btdesfor  construing  Statutes. 

The  Governor  of  a  state  is  not  "  an  officer  of  election  "  within  the  meaning  of  section 
2S  of  the  Act  of  Congress  of  May  31,  lft7n  06  Stats,  at  Large«  145),  which  makes  it 
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criminal  for  any  "  election  officer  "  fraudolently  to  make  any  false  certificate  of  the  le* 
salt  of  any  congressional  election. 

Rules  by  which  courts  arrive  at  the  intention  of  the  legislature  in  construing  criminal 
statutes  stated  and  applied. 

Statutes  creating  crimes  will  not  be  extended  by  judicial  interpretation  to  cases  not 
plainly  and  unmistakably  within  their  terms. 

In  statutes  creating  and  defining  criminal  ofiences,  the  courts  will  not,  by  construction, 
engraft  words  in  one  section  upon  those  of  another,  unless  the  legislative  intention  be 
plain  and  clear. 

The  relations  of  a  state  to  the  General  Grovemment,  and  of  the  Governor  to  both,  re* 
ferred  to  as  showing  the  improbability  that  Congress  would  (if  its  power  be  conceded) 
provide  for  the  trial  and  imprisonment  of  this  officer  for  omitting  or  fraudulently  per- 
forming election  duties  prescribed  by  state  laws. 

The  indictment  in  this  case  was  presented  at  the  April  Term,1871, 
and  is  founded  upon  section  22  of  the  Act  of  Congress  of  May  31, 
1870  ;  16  Stats,  at  Large,  145.     A  demurrer  thereto  is  filed.     The 
indictment  is,  in  substance,  as  follows  :  That  on  November  8,  1870, 
an  election  was  holden  under  the  laws  of  Arkansas  in  the  several 
counties  (naming  them)  constituting   the  third   congressional   dis- 
trict of  the  State,  to  elect  a  representative  in  the  Congress  of  the 
United  States ;  that  Thomas  Boles  and  John  Edwards  were  respect- 
ively candidates  for  that  office,  and  voted  for  at  said  election  ;  that 
abstracts  duly  made  and  certified  by  the  county  clerks  of  the  said 
counties  composing  the  congressional  district,  of  the  returns  of  said 
election  in  the  various  election  districts  (duly  made  to  said  county 
clerks  by  the  judges  and  clerks  of  said  election),  showing  the  num- 
ber of  votes  cast  respectively  for  Boles  and  Edwards,  were  filed  in 
the  office  of  the  Secretary  of  State  ;  that  on  said  8th  day  of  Novem- 
ber, 1870,  and  for  four  months  thereafter,  the  defendant,  Clayton, 
was  the  Governor  of  the  State  of  Arkansas,  charged  with  the  duty 
of  making  and  granting  the  certificate  hereinafter  mentioned  ;  that 
during  said  period  one  Kobert  J.  T.  White  was  Secretary  of  State  ; 
that  December  1,  1870,  said  White,  in  the  presence  of  the  defend- 
ant Clayton,  as  Governor,  did  duly  cast  up  and  arrange  the  said  votes 
from  the  said  several  counties  so  returned  as  aforesaid ;    that  on 
February  20,  1870,  the  defendant,  as  Governor,  did  wilfully,  unlaw- 
fully, and  fraudulently  make  and  grant,  under  the  seal  of  State,  and 
deliver  to  said  Eidwards  a  certificate,  stating  therein  "  that  it  ap- 
pears from  the  returns  made  to  the  office  of  the  Secretary  of  State^ 
that  at  an  election  held,  &c.,  John  Edwards  was  duly  elected  in  the 
third  congressional  district  to  represent  the  State  of  Arkansas  in 
the  Forty-second  Congress  of  the  United  States."     The  indictment 
then  alleges  that  the  said  certificate  was  false  and  fraudulent,  and 
tliat,  "in  truth  and  fact,  it  did  not  appear,  at  the  time  it  was  made, 
by  and  upon  said  returns  so  made  as  aforesaid,  that  said   Exlwards 
was  elected  ;  but,  on  the  contrary,  it  did,  then  and  there,  as  afore- 
said, appear  by  said  returns  that  the  said  Boles  was  duly  elected  by 
a  majority  of  one  hundred  votes,  all  of  which  said  Clayton  well 
knew,  contrary,"  &c. 

The  election  laws  of  the  State  of  Arkansas,  in  substance,  provide 
that  the  Governor  shall  appoint  registrars  of  election  ;  that  the  board 
of  registrars  shall  appoint  the  judges  of  election,  and  the  judges,  the 
clerks  of  election.  The  judges  certify  to  the  number  oi  votes  given 
to  each  person,  which  is  attested  by  the  clerks.     The  judges  are  to 
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transmit  the  poll  books  to  the  county  clerks  "  within  three  days 
qfter  the  closing  of  the  polls."  On  the  fifth  day  after  the  election, 
the  county  clerks  are  to  open  and  compare  the  returns,  and  make 
abstracts  of  the  votes  given  for  the  several  candidates,  and  send  cer- 
tified copies  of  the  abstracts  to  the  Secretary  of  State."  The  act 
provides  that  "  It  shall  be  the  duty  of  the  Secretary  of  State,  in  the 
presence  of  the  Governor,  within  thirty  days  or  sooner,  if  all  the  re- 
turns are  received,  to  cast  up  and  arrange  the  votes  from  the  seveml 
counties  for  the  persons  voted  for  for  members  of  Congress  ;  and  the 
Governor  shall,  immediately  thereafter,  issue  his  proclamation  de- 
daring  the  person  having  received  the  highest  number  of  votes  to 
be  duly  elected  to  Congress,  and  shall  grant  a  certificate  thereof^ 
under  the  seal  of  the  State,  to  the  person  so  elected."  Laws  of  Ar- 
kansas, 1868,  314,  325. 

In  support  of  the  demurrer,  it  was  argued  by  the  defendant's 
counsel  that  the  indictment  is  insufficient  in  law  :  — 

1.  Because  it  does  not  allege  that  the  defendant  was  an  election 
officer. 

2.  Because  it  does  not  allege  what  the  result  was  of  the  casting 
up  and  arranging  of  the  votes  by  the  Secretary  of  State,  and  that 
the  certificate  issued  to  Edwards  was  false  according  to  the  result 
ascertained  by  the  Secretary  of  State,  the  only  allegation  in  this  re- 
gard being  that  it  was  false  as  appears  by  the  return  on  file. 

'  3.  Because,  within  the  meaning  of  section  22  of  the  Act  of  Con- 
gress of  May  31,  1870,  upon  which  the  indictment  is  framed,  the 
defendant,  bieing  the  Governor  of  the  State,  was  not  an  officer  of  the 
concessional  election  mentioned  in  the  indictment. 

4.  Because  it  is  not  within  the  constitutional  powers  of  Congress 
to  provide  for  the  punishment  of  the  defendant,  the  chief  executive 
officer  of  the  State,  in  respect  of  acts  and  duties  performed  by  him 
as  such  executive  under  the  laws  of  the  State. 

Mr.  Harrington^  District  .Attorney  (with  whom  was  Mr.  Whip- 
ple^ Mr.  Thompson  ^  Mr.  Barnes^,  for  the  United  States. 

Mr.  Wilshire^  Mr.  0-antt,  Mr.  Warwick  ^  Mr.  Yonley,  for  the 
defendant. 

DlliLON,  Circuit  Judge.     The  indictment  against  the  defendant, 
who  vras  at  the  time  of  issuing  the  certificate  of  election  to  Ed 
wards,  the  Governor  of  the  State  of  Arkansas,  is  founded  upon  sec- 
tion 22  of  the  Act  of  Congress  of  May  31,  1870  ;  16  Stats,  at  Large, 
145.      The  amendatory  act  of  February  28,  1871  (lb.  433),  does 
not  apply  to  the  case,  since  the  indictment  is  for  an  act  committed 
before  its  passage,  and  is  not  based  upon  section  20,  which  this  last 
named  statute  amends,  but  alone  upon  section  22,  above  mentioned. 
This  section  provides,  "  Tfiat  any  officer  of  any  election  at  which 
any  representative  or  delegate  in  the  Congress  of  the  United  States 
shall  be  voted  for,  whether  such  officer  of  election  be  appointed  or 
created  by  or  under  any  law  or  authority  of  the  United  States,  or 
by  or  under  any  state,  territorial,  district,  or  municipal  law  or  au- 
thority, who  shall  neglect  or  refuse  to  perform  any  duty  in  regard 
to  such   election  required  of  him  by  any  law  of  the  United  States, 
w  of  any  state  or  territory  thereof  ;  or  violate  any  duty  so  imposed, 
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or  knowingly  do  any  act  thereby  unauthorized,  with  intent  to  affect 
any  such  election,  or  the  result  thereof ;  ovfravdulently  make  anyfaUe 
eertificate  of  the  result  of  such  election  in  regard  to  such  representa- 
tive or  delegate,  ....  shall  be  deemed  guilty  of  a  crime,  and 
liable  to  prosecution  and  punishment  therefor,"  by  fine  or  imprison- 
ment, or  both. 

The  indictment  necessarily  proceeds  upon  the  theory  that  the  de- 
fendant, although  the  act  charged  against  him  was  one  required  by 
the  laws  of  the  State  to  be  done  by  him  in  the  capacity  of  governor, 
was,  within  the  meaning  of  the  act  of  Congress  just  quoted,  an 
officer  of  election^  and  as  such,  issued  and  delivered  to  Edwards  the 
certificate  of  election,  which  is  alleged  to  be  fraudulent.     Accord- 
ingly, one  of  the  counsel  for  the  government  weU  observed  on 
the  argument  that  the  decisive  question  here  was,  whether  the  de- 
fendant, within  the  intention  of  Congress,  was,  or  was  not,  an  elec- 
tion officer^  and  acting  as  such  in  ma^ig  apd  delivering  the  election 
certificate  set  out  in  the  indictment.     If  he  is  not  an  election  officer, 
it  was  admitted  that  the  indictment  against  him  would  not  lie.     To 
this  fundamental  inquiry,  then,  we  first  direct  our  attention  ;  for,  if 
this  question  be  resolved  against  the  government,  that  is  an  end  of 
the  case,  and  it  is  unnecessary  to  consider  whether  Congress  has  the 
constitutional  power  to  provide  for  the  punishment  of  state  officers 
in  respect  of  acts  performed  by  them  as  such,  under  state  authority. 
And  so,  in  this  event  it  would  be  equally  unnecessary  to  determine 
whether,  if  the  defendant  were  an  election  officer,  the  indictment 
sufficiently  avers  it,  or  charges  the  offence  with  the  particularity  re- 
quired by  the  rules  of  criminal  pleading. 

The  act  of  Congress,  in  the  section  under  consideration,  provides 
for  the  punishment  of  "  any  officer  of  election  "  who  shall  "  fraudu- 
lently make  any  false  certificate  of  the  result  of  any  election  in 
regard  to  a  representative  "  in  Congress.     The  question  is  one  as 
to  the  meaning  of  the  phrase  "  officer  of  election  "  or  "  election 
officer."     What  was  the  scope  of  the  legislative  intention  ?     Un- 
doubtedly, this  language  was  designed  to  include,  and  does  appro- 
priately include,  local  judges  and  clerks  of  election  at  which  a  rep- 
resentative in  Congress  is  voted  for.     But  did  Congress  mean,  by 
this  language,  to  include'the  chief  executive  officer  of  a  state  ?     Did 
it  mean  to  include  in  any  case  an  official  act  of  the  governor  of  a 
state,  and  to  provide  for  his  punishment  if  he  shall  neglect  or  re- 
fuse to  perform  any  duty  imposed  by  state  laws  in  respect  to  elec- 
tions for  Congress,  or  shall  violate  any  such  duty  ?     Did  it  mean  to 
include  by  this  description  an  official  act  of  the  governor,  ^which  in 
any  case  cannot  be  done  until  thirty  days  or  more  have  elapsed 
since  the  election  was  holden  and  the  polls  closed,  and  which,  in  the 
case  made  by  the  indictment,  was  not  done  by  him  until  nearly 
four  months  after  the  election  had  ended  ?     Is  tne  act  of  the  gov- 
ernor of  the  State,  in  granting  the  certificate  of  election,  the  act  of 
an  election  officer  ? 

This  is,  as  above  observed,  a  question  of  legislative  intention. 
Now,  in  what  manner  do  the  courts  ascertain  the  legislative  will  ? 
We  answer,  that  it  is  ascertained  primarily  and  chiefly  by  the  Ian- 
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goage  the  Legislature  has  used  to  express  its  meaning.  We  must 
suppose  in  the  enactment  of  statutes,  particularly  statutes  so  impor- 
tant as  the  one  under  consideration,  that  Congress  weighed  well  the 
words  it  employed.  In  the  office  of  interpretation,  courts,  particu- 
larly in  statutes  that  create  crimes,  must  closely  regard  and  even 
ding  to  the  language  which  the  L^islature  has  selected  to  express  its 
purpose. 

And  where  the  words  are  not  technical,  or  words  of  art,  the  pre- 
sumption is  a  reasonable  and  strong  one  that  they  were  used  by  the 
Legislature  in  their  ordinary,  popular,  or  general  signification.  Stat- 
utes enjoin  obedience  to  their  requirements,  and,  unless  the  contrary 
appears,  it  is  to  be  taken  that  the  Legislature  did  not  use  the  words 
in  which  its  commands  are  expressed  in  any  unusual  sense.  For 
these  reasons,  whose  cogency  is  obvious,  the  law  is  settled  that  in 
construing  statutes  the  language  used  is  never  to  be  lost  sight  of, 
and  the  presumption  is  that  the  language  is  used  in  no  extraordinary 
sense,  but  in  its  common,  every-day  meairing.  When  courts,  in  con- 
struing statutes,  depart  from  the  language  employed  by  the  legisla- 
tor, they  incur  the  risk  of  mistaking  the  legislative  will,  or  decmring 
it  to  exist  where,  in  truth,  it  has  never  had  an  expression.  The 
legitimate  function  of  courts  is  to  interpret  the  l^slative  will,  not 
to  supplement  it,  or  to  supply  it.  The  judiciary  must  limit  them- 
selves to  expounding  the  law ;  they  cannot  make  it.  It  belongs  only 
to  the  legislative  department  to  create  crimes  and  ordain  punish- 
ments. Accordingly,  courts,  in  the  construction  of  statutable  of- 
fences, have  always  regarded  it  as  their  plain  duty  cautiously  to 
keep  clearly  within  the  expressed  will  of  the  Legislature,  lest  other- 
wise they  shall  hold  an  act  or  an  omission  to  be  a  crime,  and  punish 
it,  when,  in  fact,  the  Legislature  had  never  so  intended.  "  If  this 
rule  is  violated,"  says  Chief  Justice  Best,  "  the  fate  of  the  accused 
person  is  decided  by  the  arbitrary  discretion  of  the  judges  and  not 
by  the  express  authority  of  the  laws."  Fletcher  v.  Lord  Sondes^  3 
Bing.  580. 

The  principle  that  the  legislative  intent  is  to  be  found,  if  possible, 
in  the  enactment  itself,  and  that  the  statutes  are  not  to  be  extended 
by  construction  to  cases  not  fairly  and  clearly  embraced  in  their 
ternifi,  is  one  of  great  importance  to  the  citizen.    The  courts  have  no 
power  to  create  offences ;  but  if  by  a  latitudinarian  construction 
they  construe  cases  not  provided  for  to  be  within  legislative  enact- 
ments, it  is  manifest  that  the  safety  and  liberty  of  the  citizen  aie 
put  in  peril,  and  that  the  legislative  domain  has  been  invaded.     Of 
course  an  enactment  is  not  to  be  frittered  away  by  forced  construc- 
tions,   by  metaphysical  niceties,  or  mere  verbal  and  sharp  criti- 
cisni  ;    nevertheless  the   doctrine  is  fundamental  in  English  and 
American  law,  that  there  can  be  no  constructive  offences  ;  that  be- 
fore a  man  can  be  punished  his  case  must  be  plainly  and  unmistak- 
ably -veithin  the  statute ;  and  if  there  be  any  fair  doubt  whether 
the  statute  embraces  it,  that  doubt  is  to  be  resolved  in  favor  of  the 
aocosed.     These  principles  of  law  admit  of  no  dispute,  and  have 
been  often  declared  by  the  highest  courts,  and  by  no  tribunal  more 
elearly    than  the  Supreme  Court  of  the  United  States.      United 
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States  V.  Morris^  14  Pet.  464 ;  United  States  v.  WiUberger^  5 
Wheat.  76  ;  United  States  v.  Sheldon^  2  lb.  119.  And  see,  also, 
Ferritt  v.  Atmll^  1  Blatchf.  151,  156 ;  Sedgw.  Const,  and  St.  Law, 
324,  826,  334 ;  1  Bish.  Cr.  Law,  ss.  134,  145. 

In  view  of  these  acknowledged  rules  of  law,  the  question  occurs  : 
Did  Congress  mean,  by  the  use  of  the  words  "oflBcer  of  elec- 
tion "  or  "  election  oflBcer,"  in  the  section  of  the  statute  on  which 
the  indictment  is  framed,  to  include  the  governor  of  a  state  ?  Is  the 
governor  an  election  oflBcer  ?  It  seems  to  us  not.  These  words  are 
apt  and  usual  words  to  describe  the  clerks  and  judges  of  the  elec- 
tion, but  not  to  describe  the  governor  of  a  state.  Such  is  not  their 
ordinary  or  usual  meaning.  To  make  them  apply  to  the  executive 
of  a  state  in  reapect  to  an  act  done  a  month  or  more  after  the  elec- 
tion is  closed,  would  be  a  forced  and  unnatural  meaning,  and  one 
which  is  not  necessary  in  order  to  give  the  statute  effect  or  opera- 
tion. We  hazard  nothing  in  saying  that  in  popular  use  no  one 
would  naturally  infer  that  the  words  "  oflBcer  of  election  "  included 
the  chief  executive  of  a  state.  ■ 

Other  considerations  fortify  the  conclusion  that  Congress  did  not 
intend  to  provide  for  the  indictment  of  the  governor  of  a  state.  The 
states  are  integral  and  indestructible  parts  of  the  general  govern- 
ment, without  which  it  cannot  exist ;  Hkxas  v.  White  (7  Wall.  700) ; 
and  in  view  of  this  relation,  and  of  the  high  position  and  important 
relation  of  the  executive  of  a  state  to  the  United  States,  as  well  as 
to  the  state  itself,  it  would  seem  very  improbable  that  Congress 
would  undertake  to  punish  the  governor  for  omitting  or  fraudulently 
discharging  the  duties  enjoined  by  the  laws  of  his  state.     The  pun- 
ishment by  imprisonment  would  result  in  depriving  the  people  of  a 
state  of  the  executive  oflBcer  they  had  elected  ;  and  prosecutions  of 
this  kind,  if  authorized,  could  not  fail  frequently  to  lead  to  agita- 
tion, and  disturb  that  harmony  which  should  exist  between  the  state 
and  its  people  and  the  General  Government.   Under  the  Constitution 
(article  1,  sec.  4),  Congress  has  the  undoubted  power  to  provide  its 
own  oflScers  for  the  holding  and  conduct  of  congressional  elections, 
and  it  would  most  probably  exercise  it,  if  it  deemed  it  necessary,  in 
preference  to  undertaking  to  make  or  treat  the  governor  of  a  state 
as  an  election  oflBcer,  and  to  punish  him  through  the  national  courts 
for  malfeasance  or  nonfeasance  in  oflBce.     Kentucky  v.  Dennisony  23 
How.  66.     And  especially  would  this  seem  to  be  so  in  view  of  the 
fact  that  the  certificate  of  the  governor  is  not  binding  upon  Con- 
gress, each  house  of  which  is,  by  the  Constitution,  made  the  judge 
of  the  elections,  returns,  and  qualifications  of  its    own  members. 
Art.  1,  sec.  5. 

Admitting,  for  the  occasion,  the  power  of  Congress  to  provide  for 
the  punishment  of  the  executive  of  a  state,  as  claimed  by  the  pros- 
ecution, we  repeat,  that  in  view  of  the  foregoing  considerations,  it 
seems  to  be  improbable  that  it  would  undertake  to  exercise  the 
power.  At  all  events,  it  is  impossible,  on  legal  principles,  that  any 
such  intention  should  be  held  to  exist  from  the  use  of  the  general 
words  "  election  oflBcers." 

We  have  carefully  considered  the  very  able  arguments  which  have 
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been  addressed  to  us  to  show  that  the  governor  is  embraced  in  the 
more  general  language  of  sections  nineteen  and  twenty  of  the  same 
act,  and  that,  if  so,  these  words,  supposed  to  include  the  governor, 
should,  though  omitted  by  the  Legislature,  be  inserted  by  judicial 
engraftment  into  section  twenty-two,  on  which  the  indictment  is 
founded.  In  answer  to  the  argument,  we  deem  it  necessary  only 
further  to  observe  that  the  governor  is  not  in  terms  named  in  either 
of  those  sections ;  that  it  is  far  from  certain  that  they  intended  to 
embrace  any  oflBcial  act  of  this  officer ;  and,  if  they  did,  we  could  not, 
after  the  judgment  of  the  Supreme  Court,  delivered  by  Chief  Justice 
Marshall,  in  The  United  States  v.  Wiltberger^  supra^  enter  upon  the 
dangerous  and  unauthorized  work  of  incorporating  the  provisions  of 
one  section  of  a  law  into  another.  We  could  never  be  sure  that  we 
did  not  put  in  what  Congress  may  have  purposely  left  out.  The 
bill  charges  no  indictable  offence,  and  the  demurrer  thereto  must  be 
sustained.  Demurrer  sustained. 

Caldwell,  J.,  concurs. 


UiHTBD  States  v.  Prbscott. 

(2  Dilloo,  405.    District  of  Minnesota,  1872.) 

(Before  Millkr  and  Dillon,  JJ.) 

Bankrupt  Jet,  —  Indictment,  —  Evidence, 

The  compulsory  examination  of  a  bankrupt  nndchr  oath  cannot  be  given  in  evidence 

against  him  on  a  criminal  proceeding. 

Indictment  under  section  forty-four  of  the  Bankrupt  Act,  charg- 
ing the  defendant  with  disposing  of  his  property  with  intent  to  pre- 
vent it  from  coming  into  the  possession  of  the  assignee  in  bankruptcy. 

The  defendant  nad,  before  being  indicted,  been  compelled  to 
submit  to  an  examination  under  section  twenty-six  of  the  act,  and 
that  examination  was  reduced  to  writing  and  signed  by  the  bank- 
rupt. 

On  the  trial  of  the  indictment  the  District  Attorney  offered  in  evi- 
dence, to  establish  the  fraudulent  disposition  of  the  property  charged 
in  the  indictment,  the  above  mentioned  examination  of  the  defend- 
Jint  in  bankruptcy. 

Mr.  Justice  Miller.  It  is  our  opinion  that  the  evidence  offered 
is  not  competent.  The  general  rule  certainly  is,  that  evidence  given 
or  statements  made  by  a  party  under  compulsion  or  order  of  court, 
tending  to  criminate  himself,  cannot  be  put  in  evidence  on  a  criminal 
proceeding  against  him.  Regina  v.  Oarhett^  1  Denison  Crim.  Cases, 
236.     This  case  falls  within  this  principle. 

DnxON,  Circuit  Judge,  concurs.  Evidence  excluded. 
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United  States  v.  Furlong. 

(2Bi88ell,  97.    District  Court,  Northern  District  of  Illinois,  1869.) 

Evidence,  —  Inference, 

1  un  urosecution  sought  to  prove  that  the  defendant  had  manufactured  more  spirits  than 
he  had  returned,  by  evidence  as  to  the  capacity  of  his  tubs,  the  amount  of  grain  used, 
&c.  Held  J  that  it  was  incumbent  on  the  prosecution  to  show  that  such  an  inference 
was  a  necessary  and  unavoidable  one. 

The  defendant  was  a  distiller  in  the  spring  of  1868.  In  ac- 
ct.»rdance  with  instructions  from  the  Commissioner  of  Internal  Rev- 
enue, two  officers  of  the  government  visited  his  distillery  on  each 
of  ten  successive  days,  measured  his  tubs,  and  calculated  how  much 
spirits  he  should  have  made  on  the  theory  now  incorporated  into  the 
Act  of  July  20,  1868  (15  U.  S.  Stats,  at  Large,  125),  that  forty-five 
gallons  of  the  meal  and  water  combined  represented  one  bushel  of 
grain.  This  was  an  indictment  for  false  returns.  There  was  no 
evidence  to  impeach  the  returns  other  than  the  above  calculations. 

Jesse  0.  Norton^  U.  S.  District  Attorney,  for  the  United  States. 

Q-eorge  C,  Bates  rf*  Leonard  Swett^  for  defendant. 

Dbummond,  J.,  charged  the  jury  as  follows :  There  is  no  ques- 
tion as  to  the  amoimt  of  material  reported,  and  the  quantity  of 
spirits  returned.  The  questions  are :  1st,  whether  defendant  did 
not  use  in  the  distillation  of  spirits  more  grain  than  he  reported ; 
and,  2d,  whether  he  must  not  have  made  more  spirits  than  appear 
by  his  returns.  As  to  the  first,  the  prosecution  claiming  that  from 
the  nature,  character,  and  number  of  the  mashes  proved  he  must 
have  used  more  material  than  he  reported,  it  is  necessary  that  the 
testimony  exclude  any  other  conclusion  than  that  insisted  upon  by 
them. 

As  to  the  second,  the   theory  of  the  prosecution   is  that  every 
bushel  of  material  must  produce  and  does  produce  at  least  twelve 
quarts  of  spirits.     Various  witnesses  have  testified  that   a  certain 
quantity  of  material  will  generally  produce  a  certain   quantity  of 
spirits,  but  the  estimated  product  of  a  bushel  varies  from  seven  to 
eighteen  quarts.     The  general  effect  of  the  testimony  is,  that  the 
usual  product  is  about  thirteen  or  fourteen  quarts,  varying  accord- 
ing to  the  character  of  the  machinery,  the  state  of  the  weather, 
and  other  circumstances.     The  reports  of  defendant  show  tliat  he 
made  about  nine  and  a  half  quarts.     If  he  actually  made  more  than 
tliat,  or  has  manufactured  more  than  he  has  returned,  of  course  he  is 
guilty.     The  prosecution  seeks  to  draw  a  certain  inference  from  a 
o;iven  state  or  facts,  and  it  is  incumbent  upon  them  to  show  that 
such  inference  is  necessary  and  unavoidable  from  the  facts  proved. 
They  must  show  that,  considering  the  machinery  operated  by  defend- 
ant, the   material  used,  and  all  the  attendant  circumstances,   the 
product  must  necessarily  have  been  greater  than  returned,  and  must 
effectually  negative  any  other  conclusion.      Verdict  —  Not  ffuilty. 
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United  States  v.  Fbank. 

(2  Bissell,  268.    District  Court;  Northern  District  of  Illinois,  1870.) 
S  44  <>/*  Bankrupt  Act.  —  Obtaining  Goods  on  Credit  with  BUent  to  defraiuL 

ETidence  that  one  who  was  a  retailer  bought  on  credit  spreat  quantities  of  goods  upon 
the  statement  that  they  were  to  be  used  for  resale  in  his  business,  and  made  false  rep- 
resentations of  bis  financial  ability,  and  reshipped  the  ^;oods  directed  in  cipher  for 
sale  by  auction  in  another  city,  is  evidence  from  which  a  jury  may  infer  guilt. 

This  was  an  indictment  found  under  the  following  clause  of  the 
bankrupt  law :  — 

*'  If  any  debtor,"  &c.,  "  shall  within  three  months  before  the 
commencement  of  proceedings  in  bankruptcy,  under  the  false  color 
and  pretence  of  carrying  on  business,  and  dealing  in  the  ordinary 
course  of  trade,  obtain  on  credit  from  any  person  any  goods  and 
chattels,  with  intent  to  defraud,"  &c.,  "  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof  in  any  court  of  the 
United  States,  shall  be  punished  by  imprisonment,  with  or  without 
hard  labor,  for  a  term  not  exceeding  three  years." 

The  facts  are  stated  in  the  charge. 

J.  0,  Grovevy  U.  S.  District  Attorney,  for  the  United  States. 

Silver  ^  Willard^  for  defendant. 

Blodgett,  J.,  charged  the  jury  as  follows:  Gentlemen  of  the 
jury,  —  To  constitute  the  oflEence,  the  accused  must  —  1st.  Obtain 
goods  and  chattels  from  some  person  or  persons  on  credit,  under  the 
false  pretence  of  cartying  on  business  and  dealing  in  the  ordinary 
course  of  trade.  2d.  Such  credit  must  be  obtained  within  three 
months  from  the  commencement  of  proceedings  in  bankruptcy.  3d. 
Such  goods  and  chattels  must  be  obtained  on  credit,  as  aforesaid, 
with  intent  to  defraud. 

The  obvious  purpose  of  this  statute  is  to  prevent  a  person  from 
obtaining  goods  on  credit,  with  the  expectation  on  the  part  of  those 
who  give  the  credit  that  they  will  be  disposed  of  in  the  ordinary 
course  of  business,  when,  in  fact,  he  intends  to  dispose  of  such  goods 
in  some  extraordinary  or  imusual  manner,  or  knows  that  he  is  in- 
solvent, and  that  the  goods  would  go  into  the  hands  of  his  assignee  in 
bankruptcy,  and  be  disposed  of  for  the  benefit  of  his  creditors  gen- 
erally, and  not  in  the  usual  course  of  trade.  It  waa  to  prevent  men 
from  abusing  their  credit,  and  imposing,  by  means  of  it,  upon  others, 
that  this  act  was  passed  to  compel,  as  far  as  law  will  do  it,  the  ob- 
servance of  good  faith  in  commercial  transactions  between  business 
men. 

In  this  case  it  seems  from  the  evidence,  and  may  be  taken  as 
undisputed,  that  during  the  latter  part  of  1866,  and  xmtil  the  6th 
of  January,  1868,  the  firm  of  E.  Frank  &  Bro.  was  engaged  in 
ousiness  as  retail  dealers  in  boots  and  shoes  at  Springfield,  m  this 
State,  and  that  the  defendant  was  the  active,  and  so  far  as  the  evi- 
dence in  this  case  goes,  would  seem  to  have  been  the  principal  mem- 
ber of  the  firm.  About  the  16th  of  October,  1867,  the  defendant 
appears,  from  the  evidence,  to  have  been  in  this  city,  aijd  to  have 
purchased  on  credit  of  from  thirty  to  ninety  days,  from  the  several 
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firms  named  in  the  indictment,  quite  considerable  bills  of  merchan 
dise,  mainly  in  the  direct  line  of  his  business,  and  with  the  state- 
ment that  such  goods  were  to  be  used  for  resale  in  his  business  at 
Springfield,  stating  to  some  that  he  expected  to  open  another  store 
at  Alton,  in  this  State.  While  making  these  purchases  he  made 
representations  as  to  his  financial  condition,  showing  that,  if  true, 
he  was  then  fully  worthy  of  the  credit  he  asked.  And  the  witnesses 
testify  that  these  goods  were  obtained  upon  the  faith  they  placed  in 
these  representations,  and  with  the  belief  and  expectation  that  the 
goods  so  sold  him  would  be  retailed  in  due  course  of  business  at  the 
store  of  said  firm ;  that  on  the  faith  of  these  representations  then 
made  he  continued  to  obtain  still  further  bills  of  goods  up  to  the 
18th  of  December,  1867,  the  last  biU  amounting  to  $468.91,  being 
ordered  on  that  day  from  Hardenburg  &  Page,  of  this  city,  and 
shipped  to  him  pursuant  to  such  order. 

It  also  appears  in  proof  that  on  the  5th  of  October,  1867,  de- 
fendant commenced  shipping  the  goods  from  his  store  in  Springfield, 
by  express,  to  St.  Louis,  directing  them  in  cipher ;  such  shipments 
amounting  to  over  seventy  packages.  And  that  on  the  6th  of  Jan- 
uary, 1868,  the  defendant  applied  to  the  United  States  District 
Court  for  the  Southern  District  of  this  State  for  the  benefit  of  the 
bankrupt  act,  rendering  a  meagre  schedule  of  assets,  and  a  much 
larger  schedule  of  liabilities  th^  he  had  represented  at  the  time  he 
had  obtained  the  goods  on  credit ;  that  Emil  Frank,  one  of  the  mem- 
bers of  the  firm,  could  not  be  found,  and  had  probably  absconded 
about  the  time  of  the  application  for  the  benefit  of  the  bankrupt  act. 

These  are  the  main  features  of  the  case  on  the  part  of  the  prose- 
cution. 

There  seems  no  dispute  that  the  goods  were  obtained  on  credit 
under  the  pretence  that  the  defendant  was  carrying  on  business  in 
the  ordinary  way,  and  that  these  goods  were  to  be  used  in  the  ordi- 
nary course  of  business  —  that  is,  for  retail  purposes  from  the  store  of 
E.  Frank  &  Brother.  The  main  question  now  is,  were  these  pre- 
tences false,  and  did  defendant  at  the  time  he  obtained  these  goods, 
or  any  of  them,  on  credit,  intend  to  use  them  in  some  different  man- 
ner from  that  of  his  ordinary  and  apparent  course  of  trade. 

Usually  we  can  only  ascertain  a  man's  intentions  from  his  acts. 
Criminal  intentions  are  not  as  a  rule  divulged  except  as  they  are  to 
be  inferred  from  the  conduct  of  the  parties,  and  developed  thereby. 
There  is  no  positive  evidence  showing  the  time  when  the  idea  of 
obtaining  these  goods  from  the  firms  in  Chic8^,  for  the  avoxw-ed 
purpose  of  selling  them  at  retail  in  his  store  at  Springfield,  and,  in 
violation  of  that  faith,  shipping  them  off  to  St.  Louis  and  selling 
them  at  wholesale  was  conceived.     But  from  the  circumstances  sur- 
rounding the  whole  transaction  you  are  to  infer  what  his  probal>le 
intent  and  purpose  was  at  the  time  he  obtained  the  goods.     In.  ex- 
amining these  circumstances  you  will  properly  note  the  short  time 
that  elapsed  between  the  obtaining  of  the  goods  and  the  shipment 
of  a  large  part  of  defendant's  stock  in  trade  to  St.  Louis,  to  be  dis- 
posed of  in  an  extraoixlinary  manner.     The  fact  that  this  process  of 
shipment  was  going  on  at  the  time  part  of  the  goods  were  ordered 
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and  obtained  is  evident,  one  lot  of  goods  having  been  ordered  on  the 
17th  or  18th  of  December,  when  he  was  daily  shipping  his  goods 
away  by  express.  ^ 

The  fact  that  he  made  false  and  conflicting  statements  to  his  cred- 
itors, as  to  his  financial  condition  when  he  obtained  the  goods  (if  you 
shall  believe  them  false  from  the  evidence),  is  also  an  important 
circamstance  tending  to  show  fraudulent  intent-  You  will  remem- 
ber that  in  making  statements  of  his  means,  he  stated  to  some  firms 
that  he  was  worth  $18,000  over  and  above  all  debts,  and  to  others 
that  he  was  worth  $20,000,  and  did  not  owe  a  cent,  and  to  others 
that  he  was  worth  $15,000  over  all  his  debts ;  and  that  these  cred- 
•  iters  were  put  off  by  false  pretexts  when  they  personally  visited  him 
to  investigate  his  affairs.  Any  subterfuges  or  acts  resorted  to,  to 
keep  creditors  quiet  while  this  process  of  depleting  his  stock  was 
going  on,  are  circumstances  which  you  can  consider,  and  from  which, 
S  cogent  enough  in  your  minds,  you  may  infer  an  intent  to  defraud, 
reaching  back  to  the  time  when  the  goods  were  obtained.  But  you 
must  at  the  same  time  be  careful  not  to  presume  criminal  intent,  or 
an  intent  to  defraud,  without  evidence.  The  law  presumes  every 
one  innocent  until  proven  guilty ;  and  it  is  your  duty  in  examining 
the  conduct  of  the  defendant  in  these  transactions  to  give  him  the 
benefit  of  every  reasonable  doubt,  and  to  construe  circumstances  ih 
his  favor  rather  than  against  him,  if  susceptible  of  two  construc- 
tions. 

The  law  makes  you  the  especial  judges  of  the  weight  of  evidence, 
and  the  question  of  intent  is  a  question  of  fact  to  be  settled  by  you 
under  the  proofs.  But  while  you  are  bound  to  give  the  defendant 
the  benefit  of  every  reasonable  doubt,  it  must  be  a  reasonable  dovit^ 
a  doubt  engendered  by  the  insufficiency  of  the  evidence  for  the 
prosecution  to  establish  in  your  minds  a  belief  of  guilt.  In  other 
words,  you  must  deem  it  unreasonable  to  believe  him  guilty  under  all 
the  proofs  in  the  case.  If,  then,  the  evidence  satisfies  you  that  the 
defendant  obtained  any  portion  of  these  goods  on  credit,  under  the 
false  pretence  of  carrying  on  business,  when  in  truth  he  was  not  at 
the  time  carrying  on  business  in  due  course  of  trade,  but  was  then 
secretly  shipping  and  selling  them  at  a  sacrifice  at  less  than  cost,  and 
that  said  purchase  was  so  made  with  intent  to  defraud,  you  will  find 
the  defendant  guilty.  But  if  the  evidence  does  not  establish  these 
facts  of  false  pretence  of  carrying  on  business  and  intent  to  defraud, 
you  will  find  the  defendant  not  guilty. 

And  I  take  occasion  to  say  that  if  the  proof  is  deemed  by  you 
sufficient  to  establish  the  facts  which  I  have  told  you  must  combine 
to  make  out  the  offence,  I  hope  you  will  not  hesitate  to  say  so  by  your 
verdict.  The  interests  of  the  community  require  that  offences  of 
this  character  shall,  when  duly  proven,  be  condignly  punished,  and 
no  feeling  of  sympathy  for  the  individual  should  prevent  the  due 
visitation  of  the  penalties  of  the  law  upon  those  who  are  proven 
guilty. 

You  owe  it  to  every  business  man,  to  yourselves,  and  the  com- 
munity, to  punish  offences  of  this  character,  which,  if  suffered  to  go 
unpunished,  would  destroy  the  confidence  of  all  men  in  the  efficacy 
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and  majesty  of  the  law,  and  to  see  to  it  that  when  a  case  is  fully 
made  out,  punishment  shall  follow  the  offence.  Men  should  be 
taught  that  it  is  as  dangerous  to  commit  crime  under  the  guise  of 
commercial  transactions,  as  with  the  false  key  of  tiiie  burs^lar  or  the 
slung-ehot  of  the  midnight  marauder.  . 

If  you  shall,  therefore,  find  that  the  prosecution  has  made  out 
their  case,  you  will  simply  find  the  defendant  guilty.  It  will  be  for 
the  court  to  fix  the  term  of  imprisonment,  and  whether  it  shall  be 
at  hard  labor  or  without  it.  The  defendant  was  found  guilty. 


United  States  v.  Prbscott. 

(2  Bissell,  825.     District  Court,  District  of  Wisconsin,  1870.) 

Section  44  of  Bankrupt  Act. —  Obtaining  Goods  on   Credit  with  Intent  to 

defraud. 

In  an  indictment  under  section  44  of  the  Bankrupt  Act,  for  obtaining  goods  on  credit 
with  intent  to  defraud,  the  proceedings  in  the  Bankrupt  Court  must  be  pleaded  with 
such  particularity  as  to  show  affirmatively  that  an  adjudication  of  bankruptcy  was 
made  upon  a  case  in  which  the  court  had  jurisdiction.  The  indictment  must  set  oat 
the  filing  of  the  petition,  the  name  of  the  petitioning  creditor,  the  amount  of  his  debt, 
the  alleged  act  of  bankruptcy,  and  the  adjudication  of  the  Bankrupt  Court.  The  de- 
scription of  the  goods  obtained,  as  "  a  large  quantity  of  boots  ana  shoes,"  is  too  un- 
certain. 

This  was  a  motion  to  quash  an  indictment  under  section  44  of  the 
Bankrupt  Act,  for  fraudulently  obtaining  goods  on  credit. 

The  first  count  of  the  indictment  charged  that  on  a  certain  day 
mentioned,  in  the  District  Court  of  the  United  States  for  the  Dis- 
trict  of   Wisconsin,    under   and  pursuant   to    an  act  of   Congress 
entitled  "  An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  Mairch  2, 1867,  proceed- 
ings in  bankruptcy  were  duly  commenced  against  Alphonso  Pres- 
cott,  Leander  F.  Snyder,  and  R.  H.  Lovell,  as  insolvent  debtors,  and 
partners  under  the  name  of  Prescott,  Snyder  &  Lovell,  who  there- 
upon afterwards,  to  wit,  on  a  certain  day  mentioned,  were  adjudged 
bankrupts ;  that  prior  to  the  dates  last  aforesaid,  and  within  three 
months  before  the  commencement  of  said  proceedings  in  bankruptcy, 
to  wit,  on  the  16th  day  of  August,  1869,  within  the  jurisdiction  of 
this  court,  and  at  and  in  the  district  of  Wisconsin,  the  said  Alphonso 
Prescott,  Leander  F.  Snyder,  and  R.  H.  Lovell,  then  and  there  rep- 
resenting themselves  to  be  associated  together  as  copartners,  under 
the  firm  of  Prescott,  Snyder  &  Lovell,  and  holding  themselves  out 
as  wholesale  merchants  and  jobbers  of  boots  and  shoes,  under  the 
false  color  and  pretence  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade  of  wholesjde  boot  and  shoe  merchants  and 
jobbers,  did  then  and  there  wrongfully,  unlawfully,  and  feloniously 
obtain  on  credit,  from  one  Lyman  Dyke,  certain  goods  and  chattels, 
to  wit,  a  large  quantity  of  boots  and  shoes,  of  the  value  of  five 
thousand  dollars,  with  the  intent  then  and  there  by  the  obtaining  of 
said  goods  and  chattels,  to  defraud  the  said  Lyman  Dyke,  contrary 
to  the  statute  of  the  United  States  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of  America. 
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There  are  other  like  counts  of  the  indictment,  except  as  to  the 
names  of  persons  from  whom  goods  had  been  obtained  by  defend- 
ants. 

Jamt%  Q-.  JenkinSy  for  bankrupt. 
(?.  0.  Hadeton^  U.  S.  District  Attorney,  contra, 
MiLLEB,  J.  It  is  alleged  in  the  motion  to  quash  the  indictment 
that  it  is  defective  in  not  setting  forth  the  manner  in  which  the  pro- 
ceedings in  bankruptgr  were  commenced,  and  also  in  the  description 
of  the  goods,  &c.  The  court  exercises  jurisdiction  in  bankruptcy 
as  limited  by  the  act;  and  proceedings  must  be  commenced  and 
prosecuted  substantially  as  the  act  directs.  Neither  as  to  the  pro- 
ceedings, nor  the  jurisdiction  of  the  court  in  bankruptcy,  is  it  suf- 
ficient in  an  indictment  under  the  act  to  rely  merely  upon  a  general 
averment.  All  matters  necessary  to  constitute  the  offence  must  be 
pleaded.  It  is  not  sufficient,  as  in  this  indictment,  to  aver  that  pro- 
ceedings in  bankruptcy  were  duly  commenced.  It  must  be  pleaded 
and  proved,  in  order  to  convict,  that  a  petition  in  bankruptcy  was 
presented  to  the  District  Court  by  a  certain  creditor,  naming  him, 
and  also  the  amount  of  the  debt  of  such  petitioning  creditor,  and 
the  alleged  cause  of  bankruptcy,  and  the  adjudication  of  bankruptcy. 
It  must  appear  affirmatively  that  the  creditor  had  a  right  under  the 
law  to  commence  and  prosecute  proceedings  in  bankruptcy.  The 
amount  of  his  debt  must  appear,  otherwise  the  court  would  have  no 
jurisdiction. 

Of  the  Bankrupt  Consolidated  Act  of  12  and  13  Victoria,  section 
44  of  the  act  under  which  the  indictment  in  question  was  framed, 
is  almost  a  literal  copy.  Several  decisions  of  courts  in  England,  as 
to  requirements  in  the  prosecution  and  trial  of  indictments  under 
their  act,  were  made  and  published  before  the  passage  by  Congress 
of  our  Bankrupt  Act,  and  to  which  I  refer  as  proper  for  consider- 
ation. Regina  v.  Lands^  83  Eng.  Law  &  Eq.  536 ;  Dears.  C.  C. 
667  ;  Regina  v.  Ewington^  41  Eng.  Com.  Law  Rep.  178 ;  2  Moody's 
C.  C.  223  ;  The  King  v.  Jones,  24  lb.  166  ;  4  Bam  &  Ad.  345. 

It  must  appear  that  the  bankrupt  obtained  goods  within  three 
months  of  the  bankruptcy,  by  means  of  a  representation  which  he 
knew  to  be  false,  that  he  was  carrying  on  business  and  dealing  in 
the  ordinary  course  of  trade,  and  such  representations  must  be  actu- 
ally made  by  him.     Regina  v.  Boyd,  5  Cox  C.  C.  502. 

The  description  of  the  goods  obtained  by  defendants  is  too  uncer- 
tain ;  instead  of  a  large  quantity  of  boots  and  shoes,  a  certain  num- 
ber of  pairs  of  boots,  and  also  of  shoes,  or  a  certain  number  of  pack- 
ages in  boxes  of  boots,  and  also  of  shoes,  should  be  described.  This 
coald  be  ascertained  from  the  bills  of  sale.  The  description  of  the 
goods  in  an  indictment  should  be  as  definite  as  in  a  declaration  of 
trover. 

The  word  "  feloniously  "  should  be  omitted  in  indictments  under 
the  act.  The  offences  made  indictable  are  misdemeanors.  And  in 
drawing  indictments,  fibres  for  dates  should  not  be  used. 

Xhis  being  the  first  mdictment  in  this  com*t  under  the  Bankrupt 
Act,  I  have  prepared  this  opinion  as  a  guide  to  the  District  Attorney 
in  f  oture.  The  indictment  mil  be  quashed. 
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United  Statbs  v.  PBUSsiNa. 

(2  Bissell,  844.    District  Court,  Northern  District  of  Illinois,  1870.) 

§  4  Act  of  Congress  of  July  20,  1868.  —  Distilled  Spirits.  —  Alcohol.  — 

Manufacture  of  Vinegar. 

A  certain  percenta^  of  alcohol  being  produced  in  the  manufacture  of  vinegar,  such 
manufacture  is  within  the  prohibition  of  the  4th  section  of  the  Act  of  July  20th,  1868. 

Any  mash,  wort,  or  wash  from  which  alcohol  mi^ht  be  separated  by  distillation,  is  "  fit 
for  distillation,"  even  though  such  distillation  misht  not  be  profitable,  and  the  alcohol 
is  never  released  from  its  impure  state,  but  kept  down  by  a  sour  ferment. 

The  intent  of  the  act  is  to  require  all  the  alcohol  used  in  any  of  the  manufactures  of 
the  country  to  be  so  separated  that  the  tax  can  be  assessed  and  collected  thereon. 

Congress  has  the  power  to  compel  all  parties  using  alcohol  to  use  tax-paid  spirit,  instead 
of  generating  it  within  the  mass  where  it  is  to  be  subsequently  used. 

This  was  an  indictment  against  the  defendants,  Prussing  and  Hitz, 
for  having  made  and  fermented  on  premises  other  than  a  distillery 
duly  authorized  by  law,  to  wit,  in  the  vinegar  factory  of  said  Prua- 
sing,  a  molasses  wash,  fit  for  distillation  and  the  production  of  spirits. 

By  agreement  of  the  parties  the  case  was  submitted  to  the  court 
for  trial  without  a  jury. 

J.  0.  Glover^  U.  S.  District  Attorney,  for  the  United  States. 

/.  N.  Arnold  ^  Leonard  Swett^  for  defendant. 

BiiODGETT,  J.     Although  in  this  case  there  is  some  conflict  of 
testimony,  mainly  as  to  the  ferment  used  in  making  the  wort,  or  wash, 
described  in  the  indictment,  yet,  in  the  view  I  take  of  the  case,  I 
propose  to  dispose  of  it  upon  the  facts  developed  by  the  defendant's 
testimony,  which  are  substantially  these :  The  defendant,  C.  G.  E. 
Pinissing,  is  a  vinegar  manufacturer  in  this  city,  and  has  been  so  en- 
gaged for  many  years  past.    Prior  to  the  passage  of  the  Revenue  Law 
of  July  20,  1868,  and  after  the  passage  of  the  Act  of  Congress  levy- 
ing excise  duties  upon  distilled  spirits,  he  manufactured  vinegar  by 
distilling  a  grain  mash,  such  as  is  used  by  distillers  for  the  produc- 
tion of  spirits,  but  instead  of  using  a  distiller's  worm  by  which  the 
vapor  is  condensed  into  spirits,  the  vapor  was  conducted  directly  into 
a  tub  of  prepared  water,  where  it  was  condensed  until  the  requisite 
amount  of  alcoholic  infusion  was  obtained,  when  the  wash  thus  pre- 
pared was  passed  through  the  generators  and  converted  into  vinegar. 
At  the  time  the  Act  of  July  20, 1868,  was  under  consideratiou   in 
Congress,  and  about  the  time  it  took  effect,  he,  Prussing,  was  in 
Europe,  and  on  receiving  from  the  defendant  Hitz,  who  was  his  gen* 
eral  superintendent  in  the  business  here,  a  copy  of  the  proposed  lave, 
he  wrote  to  Hitz  that  the  distillation  must  cease  as  soon  as  the  law 
went  into  effect,  and  that  from  that  time  forward  he  must  manufac- 
ture vinegar  by  fermenting  a  molasses  wash  made  in  the  proportion 
of  one  barrel  of  molasses  to  twenty  barrels  of  water.     Hitz,  on  re- 
ceiving this  instruction,  consulted  with  Dr.  Mahla«  a  leading  cheraist 
of  this  city,  who,  after  some  examination  of  the  law,  suggested   the 
propriety  of  using  vinegar  or  sour  beer  as  a  ferment  in  the  wash,  in- 
stead of  using  yeast,  and  in  accordance  with  this  suggestion  the  majiii- 
facture  has  since  been  carried  on  by  making  a  wash  in  the  proportion 
mentioned,  and  producing  a  fermentation  by  the  addition   of     the 


UNITED  STATES  v.  PRUSSING.  447 

necessary  quantity  of  sour  beer,  that  is,  about  one  third  of  a  barrel 
of  sour  beer  to  a  twenty  barrel  tub  of  molasses  and  water. 

The  question  to  be  considered  and  determined  in  this  case  is, 
whether  the  making  of  such  a  wort  or  wash  is  a  violation  of  the 
4th  section  of  the  Act  of  Congress  above  referred  to. 

The  portion  of  said  act  bearing  upon  this  question  is  as  follows  : 
"  Distilled  spirits,  spirits,  alcohol,  and  alcoholic  spirit,  within  the 
true  intent  and  meaning  of  this  act,  is  that  substance  known  as 
ethyl  alcohol,  hydrated  oxyde  of  ethyl,  or  spirit  of  wine,  which  is 
commonly  produced  by  the  fermentation  of  grain,  starch,  molasses, 
or  sugar,  including  all  dilutions  and  mixtures  of  tlus  substance ;  and 
a  tax  shall  attach  to  this  substance  as  soon  as  it  is  in  existence  as 
such,  whether  it  be  subsequently  separated  as  pure  or  impure  spirit, 
or  be  immediately,  or  at  any  subsequent  time,  transferred  into  any 
other  substance,  either  in  the  process  of  original  production  or  by 
any  subsequent  process ;  and  no  mash,  wort,  or  wash  fit  for  dis- 
tillation, or  the  production  of  spirits  or  alcohol,  shall  be  made  or 
fermented  in  any  building  or  any  premises  other  than  a  distillery 
duly  authorized  according  to  law ;  and  no  mash,  wort,  or  wash  so 
made  and  fermented  shall  be  sold  or  removed  from  any  distillery 
before  being  distilled  ;  and  no  person  other  than  an  authorized  dis- 
tiller shall  by  distillation,  or  by  any  other  process,  separate  the 
alcoholic  spirits  from  any  fermented  mash,  wort,  or  wash  ;  and  no 
person  shall  use  spirits,  or  alcohol,  or  any  vapor  of  alcoholic  spirits 
in  manufacturing  vinegar  or  any  other  article,  or  in  any  process  of 
manufacture  whatever,  unless  the  spirits  or  alcohol  so  used  shall 
have  been  produced  in  an  authorized  distillery,  and  the  tax  thereon 
paid. 

"  Any  person  who  shall  violate  any  of  the  provisions  of  this 
section  shall  be  fined  for  every  oflEence  not  less  than  $500,  nor  more 
than  $5,000,  and  imprisoned  for  not  less  than  six  months,  nor  more 
than  two  years :  Provided^  that  nothing  in  this  section  shall  be 
construed  to  apply  to  fermented  liquors.'' 

On  the  trial,  the  evidence  of  the  three  leading  chemists  of  this 

city,  namely.  Doctors  Mahla,  Blaney,  and  Mariner,  was  taken,  all 

of  whom  concurred  in  testifying  that  the  fermentation  of  any  sac 

charine  substance  generated  alcohol,  and  that  acetic  acid,  or  vinegar, 

could  only  be  produced  from  such  substances  by  first  converting  the 

saccharine  matter  into  alcohol,  and  that  the  wash  in  question  would 

contain  about  four  and  a  half  or  five  per  cent,  in  volume  of  alcohol ; 

that  on  being  thus  produced  by  fermentation,  the  alcohol  existed 

as    such  in  the  wash,  and  that  the  process  of  distillation  was  only 

a  mechanical  method  of  separating  the  spirits  from  the  other  sub- 

staiices  contained  in  the  wash,  the  alcohol  being  the  product  of  the 

vinous  fermentation ;  that  the  use  of  a  sour  ferment,  like  sour  beer 

or  vinegar,  caused  the  alcohol  thus  evolved  to  change  more  rapidly 

into  acetic  acid  than  yeast,  and  Dr.  Mahla  testified  that  the  only 

object  of  using  the  sour  ferment  was  to  make  a  wash  which  would 

Bour  or  acidify  so  rapidly  as  that  it  would  be  practically  unfit  for 

distillation,  and  the  production  of  alcoholic  spirits ;  that  is  to  say, 

it   could  not  be  profitably  distilled.     The  vinous  fermentation  by 
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which  alcohol  is  produced  is  the  same,  whether  generated  by  yeast 
or  either  of  the  sour  ferments  mentioned,  the  only  difference  being 
in  the  rapidity  of  acidification  after  the  alcohol  is  generated. 

All  agree  that  for  the  purpose  of  distillation,  for  the  production 
of  spirits  for  the  market,  this  sour  ferment  essentially  injures  the 
wash  or  wort,  although  alcohol  can  be  obtained,  and  was  obtained 
by  two  of  these  chemists,  on  analyses  from  the  wash  described,  in 
the  proportion  of  about  four  and  one  half  and  five  per  cent,  in 
volume  to  the  whole  quantity.  Yet  the  quality  of  the  alcohol  thus 
obtained  was  much  deteriorated  by  the  amount  of  acetic  acid  which 
had  already  formed  by  the  change  of  the  portion  of  the  alcohol  to 
acetic  acid,  and  all  concurred  in  the  statement  that  the  acidification, 
or  acetic  decay,  as. some  of  them  termed  it,  took  place  much  more 
rapidly  by  the  use  of  the  sour  ferment  than  by  the  use  of  yeast ; 
but  that  before  the  acetic  acid  could  be  produced,  the  saccnarine 
matter  must  first  become  alcohol.  In  other  words,  it  is  evident 
from  the  proof  that  the  use  of  the  sour  ferment  does  not  prevent 
the  production  of  alcohol,  but  only  causes  it  to  change  into  acetic 
acid  more  rapidly  after  it  is  produced.  The  same  quantity  of  al- 
cohol is  evolved  by  one  ferment  as  the  other. 

The  question  then  turns  upon  the  meaning  of  the  words  "  fit  for 
distillation,"  as  used  in  the  law  above  quoted.  Certainly,  according 
to  the  evidence,  the  wort  or  wash  thus  made  contains  alcohol,  which 
might  be  separated  by  distillation.  Whether  it  could  be  profitably  , 
separated  or  not  would  depend  on  circumstances,  such  as  the  con- 
dition of  the  grain  and  other  markets,  the  demand  for  the  alcohol, 
or  the  purpose  to  which  it  was  to  be  applied  after  being  produced. 
The  alcohol  is  generated  and  brought  into  existence  in  the  mass  of 
the  wort  or  wash  by  the  process  of  vinous  fermentation.  Is  the 
question  of  its  fitness  for  distillation  to  be  determined  by  the  tdct 
of  whether  it  can  be  profitably  separated  from  the  mass  by  distil- 
lation or  not  ? 

The  law  declares  that  the  tax  shall  attach  to  this  substance  "  as 
soon  as  it  is  in  existence  as  such,"  whether  it  be  subsequently  sepa- 
rated "  as  pure  or  impure  spirit,  or  be  immediately  or  at  any  subse- 
quent time  transferred  into  any  other  substance,  either  in  the  pro- 
cess of  original  production  or  by  any  subsequent  process."     It  would 
seem,  then,  that  the  purity  or  impurity  of  the  spirit  produced  is  not 
the  test  or  criterion  by  which  the  fitness  of  the  wash  for  distillation 
is  to  be  determined,  because  the  tax  attaches  to  the  spirit,  whether 
pure  01*  impure.     So,  too,  the  tax  attaches  to  the  spirit  on  its  pro- 
duction, although  it  may  be  immediately  or  at  any  subsequent  time 
transferred  or  changed  into  any  other  substance,  either  in  the  process 
of  original  production  or  by  any  subsequent  process.     Here  the  al- 
cohol is  generated  and  brought  into  existence  as  such,  and  by  the 
peculiar  qualities  of  the  ferment  used  is  rapidly,  although  not   in- 
stantly or  immediately,  changed  into  acetic  acid.     I  conclude,  then, 
that  the  phrase  "  fit  for  distillation  "  is  not  synonymous  with    the 

Shrase  *'  fit  for  profitable  distillation,"  but  that  it  means  capa\>le  of 
istillation,  and  of  the  production  of  pure  or  impure  alcoholic  spirits. 
The  real  question  is,  ^at  did  Congress  intend  by  this  specific  pro- 
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hibition  of  the  making  of  such  wort  or  wash  in  a  place  other  than 
a  distillery.     The  obvious  intent  of  the  law  was  to  levy  a  tax  for 
revenue  purposes  upon  all  alcohol  and  alcoholic  spirits  entering  into 
the  composition  of  any  of  the  known  articles  of  manufacture  in  the 
country,  and  to  require  that  the  alcohol  thus  produced  should  be 
produced  in  authorized  distilleijies,  where  it  could  be  measured  and 
gauged,  and  its  manufacture  properly  supervised  by  the  revenue 
officers.     The  evidence  shows  clearly  that  alcohol  is  necessary  for 
the  manufacture  of  vinegar,  and  though  the  evidence  shows  that  the 
defendants  do  use  spirits  that  have  paid  the  tax  in  their  factory,  yet 
I  can  see  no  reason  why,  if  they  can  make  a  wash  of  saccharine 
material  strong  enough  to  produce  four  per  cent,  of  alcohol,  they 
may  not  make  it  strong  enough  to  produce  six 'or  even  ten  per  cent., 
and  thus  avoid  the  use  of  any  distilled  spirits,  and  prevent  the  re- 
ceipt of  any  revenue  from  this  source.     The  manufacture  of  vinegar 
by  the  vaporization  of  alcohol  generated  in  such  wash  or  mash,  as 
has  been  previously  used  by  Prussing  or  other  manufacturers  prior 
to  the  passage  of  the  Act  of  July  20, 1868,  is  prohibited  by  this  act, 
and  the  obvious  intent  of  this  law  was  to  require  all  alcohol  ^sed  in 
any  of  the  manufactures  of  the  country  to  be  so  separated  as  that 
a  tax  could  be  assessed  and  collected  thereon.     For  many  of  the 
purposes  of  manufacture,  where  a  small  proportion  of  alcohol  only 
is  demanded,  the  requisite  amount  could  undoubtedly  be  generated 
by  fermentation  within  the  mass  where  it  was  to  be  subsequently 
made  available ;  and  were  persons  engaged  in  the  manufacture  of 
such  articles  to  be  allowed  to  generate  their  alcohol  by  fermentation, 
without  carrying  the  process  forward  to  the  separation  of  the  alcohol 
by  distillation,  a  large  amount  of  the  revenue  derivable  from  the  tax 
on   ^coholic  spirits  would  be  lost  to  the  government.      That,  at 
least,  seems  to  have  been  the  view  taken  by  Congress,  and  it  is  only 
for  the  court  to  inquire  what  Congress  meant.     It  is  certainly  within 
the  power  of  Congress  to  prohibit  the  production  of  alcohol  in  any 
except  specified  ways,  and  to  throw  such  checks  and  guards  aroimd 
the  production  of  this  substance  as  to  compel  all  parties  using  it  to 
use  tax-paid  spirits,  instead  of  generating  the  spirit,  as  in  this  case, 
within  the  mass  where  it  is  to  be  subsequently  used,  and  there 
allowing  it  to  remain  or  be  changed  as  the  case  may  be.     The  very 
clause  under  which  this  indictment  is  found  sustains  the  view  which 
I  have  taken  of  the  object  of  the  whole  section.     Why  make  it  a 
highly  penal  offence  to  make  any  mash,  wort,  or  wash  in  a  place 
other    than  a  distillery,  unless  it  was  intended  to  prohibit  the  pro- 
duction of  the  alcohol  which  would  be  generated  in  such  wort,  mash, 
or  wash  ?     The  making  of  the  wort,  mash,  or  wash  in  such  place 
could  produce  no  injury  to  any  one,  except  by  reducing  the  demand 
for  alcohol  to  the  extent  to  which  it  might  be  thus  generated  and 

used. 

It  is  contended  on  the  part  of  the  defence^  that  the  proviso  to  the 
section,  '*  provided  that  nothing  in  this  section  shall  be  construed  to 
apply  to  fermented  hquors,"  authorized  the  fermentation  of  this 
wasli,  as  shown  in  the  proofe.     But  to  my  mind  this  saving  clause 
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of  the  section  is  intended  to  apply  only  to  manufacturers  of  ale, 
beer,  &c.,  and  to  protect  them  from  the  penalties  of  this  section. 

I  therefore  conclude,  after  careful  study  of  the  law,  that  it  was 
the  intent  of  Congress  to  prohibit  absolutely  the  fermentation  of 
any  compound  whereby  alcohol  should  be  evolved,  unless  the  same 
was  done  in  an  authorized  distillery.  Taking  this  view  of  the  law, 
I  am  obliged  to  find  the  defendant  guilty. 


United  States  v.  Foster. 

(2  Bissell,  453.     Circuit  Court,  Eastern  District  of  Wisconsin,  1871.) 

Revenue  Laws.  —  §§  48,  49,  51 ,  53,  of  Act  of  Congress  of  July  18,  1866.  — 
Neglect  to  keep  Books  and  Accounts.  —  Action  for  Penalty. 

To  an  information  against  a  brewer  filed  nnder  the  48th,  49th,  51st,  and  53d  sections  of 
the  Act  of  July  13, 1866  (14  U.  S.  Stat,  at  Large,  163),  it  is  not  a  sufficient  answer  that 
the  neglect  to  keep  the  prescribed  books  and  accounts  was  through  ignorance  or  care- 
lessnens,  and  that  there  was  no  wrongful  or  criminal  intent. 

The  53d  section  of  said  act  provides  that  "  a  person  who  neglects  or  refuses  to  affix  and 
cancel  a  stamp  shall  be  liable  to  paj  a  penalty  of  one  hundred  dollars  in  each  case 
where  such  omission  occurs,  and  shall  oe  liable  to  imprisonment  for  not  more  than 
one  year."  Held^  that  the  goyemment  need  not  proceed  by  indictment,  but  might 
maintain  an  action  of  debt  for  the  money  penalty. 

This  was  an  information  as  in  a  declaration  |n  debt  under  the 
48th,  49th,  51st,  and  63d  sections  of  the  Internal  Revenue  Act  of 
July  13th,  1866. 

The  declaration  contained  two  counts. 

The  first  alleged  that  the  defendant  was  the  owner  and  superin- 
tendent of  a  brewery  at  a  place  named  within  the  district,  and  that 
he  did  not  keep  books  showing  the  amount  of  beer  which  he  had 
manufactured  and  sold,  and  showing  the  amount  of  materials  which 
he  had  purchased,  and  claimed  the  penalty  of  three  hundred  dollars, 
prescribed  in  the  last  clause  of  the  61st  section. 

The  second  count  was  that  the  defendant  did  not  pay  the  taxes 
on  the  beer  sold  in  fractional  parts  of  a  barrel,  and  that  they  were 
removed  without  stamps  being  affixed,  and  five  instances  -were 
charged  and  a  penalty  of  one  hundred  dollars  claimed  in  each  case, 
under  the  last  clause  of  the  63d  section. 

The  jury  found  a  verdict  for  the  United  States,  for  the  penalty 
claimed. 

Motion  for  a  new  trial  and  in  arrest  of  judgment,  on  the  groiind 
that  the  verdict  of  the  jury  could  not  be  sustained  under  the  evi- 
dence, and  because,  under  the  law,  the  judgment  could  not  be  ren- 
dered under  the  verdict. 

Levi  Huhhell^  U.  S.  District  Attorney,  for  the  United  States. 

Smith  ^  Starky  for  defendant. 

Drummond,  J.  There  was  an  allegation  in  the  first  count  slio^w- 
ing  that  an  offence  had  been  committed  under  the  first  part  of  the 
6l8t  section,  but  the  whole  of  the  first  count  was  in  debt,  and  only 
claimed  as  a  penalty  the  sum  of  three  hundred  dollars.  The  case 
did  not  show  that  the  defendant  had  any  wrongful  or  criminal   in- 
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tent  in  neglecting  to  keep  the  books  as  prescribed  by  the  49th  sec- 
tion, but  that  he  omitted  to  keep  the  books  through  carelessness  or 
ignorance ;  and  it  is  objected  that  in  order  to  warrant  the  enforce- 
ment of  the  penalty  against  the  defendant  it  is  necessary  that  there 
should  be  some  wrongful  or  criminal  intent.  This  does  not  seem  to 
be  necessary  in  the  law.  The  language  of  the  law  is,  that  a  party 
shall  forfeit  and  pay  the  sum  of  three  hundred  dollars  if  he  neg 
lects  to  keep  the  books,  without  any  reference  whatever  to  the 
motive  which  causes  such  neglect.  It  is  for  the  act  of  omission. 
The  object  of  the  law  is  to  protect  the  government  in  the  collection 
of  the  proper  tax  from  the  brewer,  and  m  order  to  accomplish  this 
there  devolves  upon  him  the  duty  of  entering,  or  causing  to  be  en- 
tered, from  day  to  day,  in  a  book  to  be  kept  by  him  for  that  purpose, 
the  account  of  fermented  liquors,  the  description  of  packages  and 
the  number  of  barrels  and  fractional  parts  of  barrels  manufactured, 
and  also  the  quantity  sold  or  removed  for  consumption  or  sale,  and 
an  account  of  the  materials  purchased  by  him.  It  may  be  that  a 
party  would  not  be  subject  to  the  penalty  for  an  unintentional  error 
or  mistake  in  making  the  entries ;  but  the  very  object  of  the  law  was 
to  compel  the  brewer  to  keep  the  books  and  to  make  the  entries  as 
heretofore  stated,  and  it  is  no  answer  to  the  allegation  that  he  has 
neglected  or  failed  to  do  so,  that  he  was  ignorant  of  the  require- 
ments of  the  law.  The  very  nature  of  his  business  demanded  that 
he  should  know  what  his  duty  was  in  the  premises,  and  the  old  and 
familiar  principle  so  often  cited  must  be  considered  applicable  to  this 
case,  that  he  cannot  be  excused  on  account  of  his  ignorance. 

The  allegation  made  in  the  fii'st  count  of  the  declaration,  under 
first  part  of  the  e51st  section,  seems  to  be  mere  surplusage ;  as  no  pen- 
alty  \s  claimed  under  that  allegation,  and  may  therefore  be  rejected, 
the  count  not  being  framed  to  enforce  the  penal  part  of  the  law. 

The  proof  under  the  second  count  shows  that  the  defendant,  in  sev- 
eral instances,  had  not  affixed  to  the  fractional  parts  of  the  barrels 
the  stamps  as  required  by  the  48th  section.    There  was  some  evidence 
tending  to  show  that  the  defendant  was  under  the  impression  that  he 
might  divide  the  stamps,  putting  one  part  of  the  same  stamp  on  one 
fractional  part  of  a  barrel,  and  another  on  a  different  fractional  part 
of  a  barrel,  contrary  to  the  provisions  of  the  law.     The  same  rule  is 
applicable  here  as  in  relation  to  the  first  count.     The  law  is  explicit 
on  the  subject,  and  a  defendant  cannot  protect  himself  under  an  er- 
roneous inference  which  he  drew  as  to  his  right  to  affix  stamps ;  and 
it  is  not  necessary  in  this  count,  any  more  than  under  the  first,  that 
w^hat  the  defendant  did  should  have  been  done  with  a  wrongful  or 
criminal  intent.     It  is  enough  that  he  failed  or  neglected  to  do  what 
the  law  required. 

It  is  insisted  that  the  penalty  referred  to  in  the  last  clause  of  the 
53d  section  can  only  be  imposed  by  indictment,  and  that  it  is  not 
competent  for  the  prosecution  to  institute  an  action  of  debt  for  a  vio- 
lation of  this  part  of  the  law,  where  a  person  refuses  or  neglects  to 
irffix  and  cancel  a  stamp  required  by  law.  The  language  of  the 
clause  is,  "  that  a  person  who  neglects  or  refuses  to  affix  and  cancel  a 
stamp  shall  be  liable  to  pay  a  penalty  of  one  hundred  dollars  in  each 
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case  where  such  omission  occurs,  and  shall  be  liable  to  imprisonment 
for  not  more  than  one  year,"  and  it  is  urged  that  because  the  party 
is  subject  to  imprisonment  the  penalty  can  only  be  enforced  by  in- 
dictment. The  general  rule,  where  a  money  penalty  is  imposed  for 
the  doing  or  omission  to  do  a  particular  act,  is,  that  an  action  of  debt 
can  be  maintained  ;  and  the  only  question  is,  whether,  when  impris- 
onment is  added  to  the  money  penalty,  the  government  thereby 
loses  the  right  to  maintain  the  action  of  debt.  In  this  case  the 
government  proceeded  only  for  the  money  penalty  named  in  the 
63d  section,  and  has  waived  the  other  penalty  of  imprisonment. 
There  may  be  a  question  whether,  when  the  action  of  debt  is 
brought,  any  indictment  could  afterwards  be  maintained.  Without 
deciding  that  question,  I  am  of  the  opinion  that  the  action  of  debt 
well  lies  in  this  case. 

The  language  of  the  law,  it  will  be  seen,  is  peculiar :  "  shall  be 
liable"  to  pay  the  penalty  of  one  hundred  dollars,  and  shall  be  liable 
to  imprisonment.     The  language  of  the  law  is  not  imperative,  but 
permissive  ;  and  in  looking  through  the  internal  revenue  laws  upon 
the  subject  of  penalties,  it  will  be  observed  that  the  language  varies 
in  different  cases.     Sometimes  the  law  speaks  imperatively,  as  that 
the  party  guilty  of  the  offence,  or  performing  or  not  performing  the 
act,  shall  suffer  in  a  particular  way  by  a  peniuty  or  by  imprisonment. 
In  other  cases  the  law  speaks  in  a  permissive  form,  as  that  the  party 
may  be  subject  or  liable  to  a  particular  penalty,  and  it  would  seem  as 
though  there  was  some  object  in  this  different  phraseology  of  the  law. 
For  example,  where  the  law  made  it  compulsory  on  the  court  to  im- 
pose the  penalty,  there  the  court  could  not  vary  from  the  demands 
of  the  law.     But  where  the  law  only  declared  that  the  party  might 
be  liable  to  such  a  penalty  named,  and  might  be  liable  to  imprison- 
ment, there  the  language  of  the  law  does  not  seem  to  make  it  com- 
pulsory upon  the  court  to  include  both.     It  would  seem,  in  such 
case,  to  be  a  matter  within  the  sound  discretion  of  the  court. 

Motion  for  new  trial  and  in  arrest  of  judgment  ovei^ruled. 


Doo.  LoNAs  V.  The  State, 

(S  Heisk.  287.    Supreme  Court,  Tennessee,  1871.) 

Civil  Bights  Bill  —  Oonstitutianal  Law. 

The  Act  of  1870,  c.  39,  making  it  a  felony  for  white  persons  and  negroes  to  marry  or  oo> 
habit  together  as  man  and  wife,  is  a  valid  act,  not  afiected  hj  the  Constitation  of  the 
United  States,  the  Civil  Rights  Bill,  or  Enforcement  Law. 

CRiMrNAL  CouBT,  June  Term,  1871,  before  M.  L.  Hall,  J. 

The  proof  showed  "  that  the  defendant  was  married  to  ajcid  lived 
and  cohabited  with  the  person  charged  in  the  indictment,  previous  to 
the  finding  of  said  indictment."  The  indictment  was  found  March 
8, 1871.  The  prisoner  being  unable  to  employ  counsel,  the  Criminal 
Court  assigned  J.  Scott  Payne,  Esq.,  to  aefend  him,  who  also  ap- 
peared for  nim  in  the  Supreme  Court. 
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J.  Seott  PaytUy  for  the  prisoner. 
Attomfey  General  Heiskell^  for  the  State. 

Sneed,  J.,  delivered  the  opinion  of  the  court.  This  case  in- 
volves the  grave  question,  whether  a  white  person  and  a  negro 
may  lawfully  intermarry,  or  cohabit,  as  man  and  wife,  in  tins 
State.  The  prisoner  is  a  negro,  and  was  indicted,  tried,  and  con- 
victed  of  the  offence  of  cohabiting,  as  man  and  wife,  with  one 
Rebecca  Teaster,  a  white  woman,  on  and  before  the  10th  of  January, 
1871,  in  the  county  of  Knox.  He  was  adjudged  to  suffer  confine- 
ment in  the  penitentiary  for  two  years  and  six  months,  and  to  re- 
verse said  judgment,  he  has  appealed  in  error. 

The  Act  of  1870,  c.  39,  forbids  the  intermarriage  of  white  persons 
with  negroes,  mulattoes,  or  persons  of  mixed  blood,  descend^  from 
a  negro,  to  the  third  generation  inclusive,  and  their  living  together 
as  man  and  wife  in  this  State.  The  statute  is  in  the  identical  words 
of  the  Condtitution  of  1870,  art.  11,  s.  14,  the  last  clause  of  which 
imposes  upon  the  Legislature  the  duty  of  enforcing  the  provision  by 
appropriate  legislation.  The  second  section  in  the  statute  is  in  the 
words  following :  "  The  persons  knowingly  violating  the  provisions 
of  the  first  section  of  this  act,  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  thereof,  shall  undergo  imprisonment  in  the 
penitentiary  not  less  than  one,  nor  'more  than  five  years ;  and  the 
court  may,  in  the  event  of  a  conviction,  on  the  recommendation  of 
the  jury,  substitute  in  lieu  of  punishment  in  the  penitentiary,  fine 
and  imprisonment  in  the  county  jail.''     Shank.  Sup.  102. 

It  is  contended  by  the  counsel  for  the  prisoner,  in  an  argument  of 
much  force  and  ability,  that  the  statute  of  the  State  for  the  regula- 
tion of  its  internal  polity  upon  the  subject  of  marriage,  and  the  pro- 
vision of  our  organic  law  upon  which  it  is  founded,  are  repugnant  to 
the  Constitution  and  laws  of  the  United  States,  and,  therefore,  null 
and  void.     It  is  certainly  true  that  the  supreme  law  of  the  land,  in 
this  country,  is  the  Constitution  of  the  United  States,  anl  the  laws 
made  in  pursuance  thereof,  and  the  treaties  made  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  and  the  judges  in 
every  state  shall  be  bound  thereby,  anything  in  the  constitution  or 
law^s  of  any  state  to  the  contrary  notwithstanding.    Con.  U.  S.,  art. 
6,   8.    2.     And  "whether  the  state  law  is  organic,  in  its  constitu- 
tion, or  any  ordinance,  or  whether  it  be  a  statute,  if  it  violate  the 
Constitution,  laws,  or  a  treaty  of  the  United  States,  it  is  simply  void, 
and  the  courts  of  every  state  are  bound  by  the  supreme  law,  and  not 
by    the   state   law."     Marbury  v.  Maduon^   1   Cr.   187 ;    Colder 
v.    JStdl,  3   Dall.  386;   Satterlie  v.  MaUison,  2  Peters,  380;   Ux 
parte    Garland^  4  Wall.  399  ;   Pasch.  Anno.  Cons.  250.     But  it  is 
the  glory  and  the  boast  of  our  written  constitution,  that  the  powers 
of   tne  law-makers  are  restricted  and  defined ;  and  while  it  is  the 
l^git innate  and  lawful  province  of  the  Supreme  Judicial  Tribunal  of 
the  Union  to  determine  the  validity  of  a  statute  assumed  to  have 
been  enacted  under  the  authority  of  the  organic  law,  it  is  no  less  the 
prerogative  of  the  state  tribunal  to  interpret  its  own  state  laws, 
and  to  pronounce  upon  their  compatibility  with  the  supreme  organic 
Jgtvr.       -And  to  this  end,  they  may  look  beyond  a  statute  of  the  Gten- 
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eral  Government  which  seems  to  collide  with  the  law  and  polity  of 
the  State,  to  ascertain  whether  such  statute  is  made  in  pursuance  of 
an  authority  vested  by  the  supreme  organic  law.  For  it  is  not 
every  act  of  Congress  that  the  "  judges  in  every  state  "  shall  be 
bound  by,  but  only  such  as  are  passed  in  pursuance  of  the  authority 
granted  by  the  Constitution.  And  this  power  of  a  state  court  to 
pronounce  upon  the  validity  of  an  act  of  Congress  which  is  made  to 
operate  upon  the  people,  subject  to  the  jurisdiction  of  said  couit, 
has  been  exercised  irom  the  foundation  of  the  government,  of  which 
we  have  a  notable  illustration  in  the  action  of  half  a  dozen  state 
courts  within  the  last  few  years,  in  declaring  the  Stamp  Acts  of 
Congress,  so  far  as  they  changed  or  interfered  with  the  rules  of  evi- 
dence in  the  state  courts,  to  be  unconstitutional  and  void.  Until 
the  supreme  appellate  tribunal  of  the  Union  shall  declare  otherwise, 
that  question  is  at  rest  in  the  states  whose  courts  have  so  decided. 
The  Government  of  the  United  States  being  one  of  limited  powers, 
is,  therefore,  supreme  only  to  the  extent  of  the  granted  powers ; 
and  all  laws  upon  the  rights,  duties,  and  subjects  speciallv  enumer- 
ated and  confided  to  its  jurisdiction  are  necessarily  exclusive  and 
supreme.  Sirn%  case^  7  Cush.  285.  If,  therefore,  a  law  be  enacted 
not  authorized  by  the  enumerated  or  clearly  implied  powers,  it  is 
not  in  the  sense  of  the  Constitution  the  supreme  law  of  the  land,  and 
the  courts  of  the  States  are  not  bound  to  carry  it  into  execution. 
But  the  Supreme  Court  of  the  United  States  is  the  tribunal  of  last 
resort  on  all  such  questions,  whose  judgment  is  conclusive  and  final 
upon  the  question,  whether  an  act  of  Congress  be  or  be  not  the 
supreme  law  of  the  land.  Ableman  v.  Booths  21  How.  619.  When 
it  IS  so  declared,  it  is  as  much  the  duty  of  the  state  courts  to  accept 
and  enforce  it,  as  it  is  their  province  and  duty,  in  the  first  instance, 
to  question  its  validity,  and  decline  to  enforce  it,  when  in  their 
judgment  it  has  been  enacted  without  authority. 

''  Amoi^  the  powers,"  said  Judge  Curtis,  before  the  late  amend- 
ments, ^'  unquestionably  possessed  by  the  States,  was  that  of  deter- 
mining what  persons  should  and  what  persons  should  not  be  citizens  ; 
and  each  state  must  determine,"  said  he,  ^'  what  civil  rights  shall 
be  enjoyed  by  its  citizens,  and  whether  all  shall  enjoy  the  same,  or 
how  they  may  be  gained  or  lost."     Scott  v.  Sandford^  19  How.  583. 

In  the  evil  days  to  which  we  have  brought  ourselves  by  our  late 
unhappy  feuds,  we  are  too  apt  to  forget  the  moorings  of  the  law, 
where  our  fathers  left  us.  While  it  is  our  first  duty  to  respect  and 
obey  every  valid  law  that  emanates  from  the  law-making  pow^er  of 
the  Federal  Government,  yet  we  are  too  prone  to  magnify  the  civic 
powers  of  a  government  which  has  so  lately  crushed  a  dozen  great 
States  by  an  exhibition  of  military  power  that  might  have  defied  the 
world,  and,  lawyer  and  lawgiver,  court  and  conmionwealth,  to  l>ow 
without  question  to  the  civic  will  of  the  victor. 

The  Goths  of  ancient  Germany,  it  is  said,  were  accustomed  to 
debate  every  important  measure  twice  in  their  councils ;  once  while 
drunk,  that  then:  debates  might  not  lack  vigor,  and  again  \7hile 
sober,  that  they  might  not  lack  discretion.  Now,  that  we  have 
returned  to  the  blessed  paths  of  soberness  and  peace,  when  honaan 
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• 
rights  and  human  wrongs  are  to  be  vindicated  and  redressed  by  the 

laws  of  the  land,  and  not  by  the  logic  of  the  bullet  and  the  bayonet, 
it  is  well  to  look  back  upon  our  landmarks  which  our  fathers  have 
set,  and  ascertain  what  rights  the  States  have  not  been  bereft  of  as 
the  result  of  the  late  unhappy  civil  war.  And  prominent  and  para- 
mount among  these  is  the  provision,  that  ''  the  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  and  to  the  people. 
Art.  10,  Con.  U.  S. 

The  powers  delegated  to  the  United  States,  and  those  prohibited 
by  it  to  the  States,  are  ascertained  and  defined  by  the  terms  of  the 
Constitution  itself.  ''  Those  which  are  to  remain,  in  the  state  gov- 
ernments," said  Mr.  Madison,  "  are  numerous  and  indefinite.  The 
power  reserved  to  the  several  States  will  extend  to  all  objects  which, 
in  the  ordinary  course  of  affairs,  concern  the  lives,  liberty,  and  prop- 
erties of  the  people,  and  the  internal  order,  improvement,  and  pros- 
perity of  the  state."  Federalist,  No.  45.  Perhaps  we  will  be  un- 
able to  find  embodied  in  a  few  words  so  correct  an  idea  of  the 
general  powers  reserved  to  the  States,  as  in  this  brief  observation  of 
one  who  was,  without  disparagment  to  his  renowned  compeers,  the 
best  authority,  living  or  dead,  upon  the  sense  and  meaning  of  our 
fundamental  law.  The  Congress  of  the  United  States  has  never, 
from  the  foundation  of  the  government,  interfered  with  the  internal 
polity  of  the  state,  in  regard  to  marriage  or  the  other  domestic  rela- 
tions, and  we  apprehend  it  never  will.  Those  things  have  been 
left  where  the  Constitution  left  them,  and  where  Mr.  Madison  left 
them,  to  the  States,  which  control  all  matters  "  that  concern  the 
lives,  liberties,  and  properties  of  the  people,  and  the  internal  order, 
improvement,  and  prosperity  of  the  state. 

But  it  is  said  that  old  things  have  passed  away,  and  all  things 
have  become  new ;  and  that  the  late  amendments  which  give  free- 
dom to  the  slave,  and  confer  upon  him  the  right  of  suffrage,  and 
^arantee  to  him  the  equal  protection  of  the  law,  vouchsafe  to  him, 
also,  the  right  of  intermarriage  with  the  white  race.     The  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  or  so  much  of 
it  as  is  important  to  be  considered  here,  is  in  the  following  words: 
•^*  All  persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of 
the  state  wherein  they  reside.     No  state  shall  make  or  enforce  any 
liiw    which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States ;  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law,  nor  deny  to  any 
pi^rson  witlun  its  jurisdiction  the  equal  protection  of  the  laws." 

What  is  called  the  Enforcement  Act,  which  was  passed  to  give 
effect  to  the  provisions  of  the  fourteenth  amendment,  as  applicable 
to  the  question  before  us,  is  as  follows :  "  All  persons  within  the 
jurisdiction  of  the  United  States  shall  have  the  same  right  in  every 
sta^te  and  territory  in  the  United  States,  to  make  and  enforce  con- 
trB/^t39  to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  person  and 
property,  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to 
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like  punishment,  pains,  penalties,  taxes,  licenses,  and  exactions  of 
every  kind,  and  none  other ;  any  law,  statute,  ordiinance,  regulation, 
or  custom  to  the  contrary  notwithstanding." 

The  Civil  Rights  Bill,  passed  to  give  effect  to  the  thirteenth 
amendment,  which  gave  freedom  to  the  slaves,  is  substantially  and 
almost  literally  the  same  as  the  foregoing.  The  Enforcement  Bill 
became  a  law  on  the  31st  day  of  May,  1870,  and  the  Civil  Rights 
Bill  several  years  before. 

If  the  African,  in  this  country,  has  been  elevated  to  a  perfect 
equality  in  social,  as  well  as  political  rights  with  the  Caucasian  ;  if 
that  race  can  claim  at  all  the  right  to  marry  and  be  given  in  mar- 
riage with  the  sons  and  daughters  of  our  people,  it  must  be  claimed 
alone  by  virtue  of  the  foregoing  amendments  and  the  laws  enacted 
for  their  enforcement.  The  state,  then,  is  forbidden  from  making 
and  enforcing  any  law  which  shall  abridge  the  privileges  and  im- 
munities of  citizens  of  the  United  States.  It  is  said  that  "  the  words, 
rights,  privileges,  and  immunities,"  are  abusively  used,  as  if  they 
were  synonymous.  The  word  rights  is  generic,  common,  embracing 
whatever  may  be  lawfully  claimed.  Privileges  are  special  rights, 
belonging  to  the  individual  or  class,  and  not  to  the  mass  ;  properly, 
an  exemption  from  some  general  burden,  obligation,  or  duty  ;  a  right 
peculiar  to  some  individual  or  body.  Immunities  are  rights  of  ex- 
emption only  —  freedom  from  what  otherwise  would  be  a  duty  or 
burden."  Bates  oh  Citizenship,  22.  "  These  privileges  and  im- 
munities," said  Washington,  J.,  "  may  be  all  comprehended  under 
the  following  general  heads :  protection  by  the  government ;  the  en- 
joyment of  life  and  liberty,  with  the  right  to  acquire  and  possess 
property  of  every  kind,  and  to  pursue  and  obtain  happiness  and 
safety ;  subject^  nevertheless,  to  such  restraints  as  the  ffovemment 
may  justly  prescribe  for  the  general  good  of  the  whole,'''* 

The  right  of  the  citizen  of  one  state  to  pass  through  or  reside  in 
any  other  state,  for  purposes  of  trade,  agriculture,  professional  pur- 
suits, or  otherwise ;  to  claim  the  benefit  of  the  writ  of  habeas  corpus  ; 
to  institute  and  maintain  actions  of  every  kind  in  the  courts  of  the 
state ;  to  take,  hold,  and  dispose  of  property,  both  real  and   per- 
sonal ;   and  an  exemption  from  higher  taxes  or   impositions  than 
are  paid  by  the  other  citizens  of  the  state ;  to  which  may  be  added 
the  elective  franchise,  as  regulated  and  established  by  the  laws  and 
constitution  of  the  state  in  which  it  is  to  be  exercised.     Corfield  v. 
Coryell^  4  Wash.  C.  C.  380.      These  are  some  of    the  privUegea 
und  immunities  intended  to  be  guairanteed  to  the  citizen,  "  subject," 
says  the  learned  judge,  "  to  such  restraints  as  the  government  may 
justly  prescribe  for  the  general  good  of  the  whole."     There   are 
many  others  not  herein  enumerated,  and  upon  which  the  courts  y^W 
decide  as  the  cases  arise.      Conner  v.  Elliott^  18  How.  591.     Xhe 
right  of  intermarriages  among  the  races  is,  in  the  opinion  of  the 
court,  not  one  of  them.     Nor  is  marriage  a  contract,  in  the  sense  of 
the  Constitution,  which  may  be  "  made  and  enforced."     It  is  called, 
in   many  of  the  books,  a  civil  contract,  for  the  want  of  a  better 
phraae.     A  contract,  in  the  sense  of  these  enactments,  is  such   an 
agreement  as  may  be  specifically  enforced,  like  a  contract  to   pay 
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money  or  to  deliver  property.  Marriage  is  a  mere  covenant  of  the 
will ;  it  may  be  considered,  while  executory,  a  contract,  the  breach 
of  which  is  expiated  in  damages  ;  but  it  reposes  upon  the  consent  of 
the  parties.  If  that  consent  is  withdrawn,  there  is  no  such  thing 
known  to  our  law  as  its  specific  enforcement.  It,  therefore,  differs 
essentially  from  that  species  of  contract  contemplated  by  the  Consti- 
tution, which  may  be  made  and  then  enforced  in  the  courts,  and  the 
obligation  of  which  cannot  be  impaired  by  the  legislative  depart- 
ment. In  the  ecclesiastical  law,  it  is  defined  to  be  a  covenant 
between  a  man  and  a  woman,  in  which  they  mutually  promise  co- 
habitation and  a  contiijual  care  to  promote  the  comfort  and  happi- 
ness of  each  other.  It  is  an  institution  of  God,  and  a  very  honor- 
able state.  The  Saviour  honored  it  by  his  presence,  and  at  such  a 
solemnity  wrought  his  first  miracle.  Buck.  Theo.  Die.  261 ;  Heb. 
xiii. ;  Gen.  ii. ;  John  ii. 

"  It  is  the  civil  BtatuB^^  says  Mr.  Bishop,  "  of  a  man  and  a  woman 
united  in  law  for  life.     In  the  sense  in  which  it  is  dealt  with  by  a 
decree  of  divorce,  it  is  not  a  contract,  but  one  of  the  domestic  rela- 
tions.    It  derives  both  its  rights  and  its  duties  from  a  source  higher 
than  any  contract  of  which  the  parties  are  capable ;  and  as  to  these, 
it  is  uncontrollable  by  any  contract  they  can  make.     Although  it 
may  be  formed  by  a  contract,  yet  when  formed,  it  has  none  of  the 
attributes  of  a  contract,  but  becomes  a  domestic  relation.     And," 
says  he,  "  it  is  no  more  a  contract  than  a  fatherhood,  or  sonship, 
o/serfdom,  or  slavery,  or  apprenticeship  are  contracts."     1  BisL 
Mar.  &   Div.   10.     "Thus,     says  Robertson,  C.   J.,   "marriage, 
though  in  one  sense  a  contract,  because,  being  both  stipulatory  and 
consensual,  it  cannot  be  valid  without  the  spontaneous  concurrence 
of   two  competent  minds,  is  nevertheless  9ui  generisy  and,  unlike 
ordinary  or  commercial  contracts,  is  publici  juris^  because  it  estab- 
lishes fundamental  and  most  important  domestic  relations.     And 
therefore,  as  every  well  organized  society  is  essentially  interested  in 
the  existence  and  harmony  and  decorum  of  all  its  social  relations, 
marriage,  the  most  elementary  and  useful  of  all,  is  regulated  and 
controlled  by  the  sovereign  power  of  the  state."     Maguire  v.  Ma^ 
ffuire^  8  Dana,  181.     It  is  said,  again,  "  to  be  the  particular  glory  of 
the  social  system  ;  and  the  idea  that  any  government  could,  consist- 
ently with  the  general  weal,  permit  this  institution  to  become  merely 
matter  of  bargain  between  men  and  women,  and  not  regulate  it  by 
its  own  power,  is  too  absurd  to  require  a  word  of  refutation."    1 
Bish.  13 ;  2  Story's  Confl.  Laws,  §  108  ;  1  lb.  §  200.     The  highest 
and  holiest  duty  of  every  government  is  to  provide  for  the  happiness 
and  general  welfare  of  its  people.     How  and  in  what  manner  this 
is  to  be  best  subserved,  is  a  question  for  the  political  power ;  and  the 
police  power,  which  is  inherent  in  all  governments,  is  to  be  exer- 
cised without  question.     These  powers,  like  privileges  and  immu- 
nities, heretofore  considered  in  this  opinion,  cannot  well  be  enu- 
merated.    "  The  framers  of  the  Constitution,"  said  Marshall,  0.  J., 
*  did  not  intend  to  restrain  the  States  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government ;  and  the  instrument 
they  have  given  us  is  not  to  be  so  construed."    Dartmouth  College 
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V.   Woodward^  4  Wheat.  518-629.     These  police  powers  of  the 
state  extend  to  every  conceivable  subject,  where  the  good  order,  the 
domestic  peace,  the  private  happiness,  or  public  welfare  of  the  peo- 
ple demand  legislation.     Unless  that  legislation  is  inhibited  in  the 
fundamental  law,  no  state  has  acquitted  itself  of  the  duties  of  gov- 
ernment without  it.     We  hold  that  such  legislation  is  not,  never  has 
been,  and  never  should  be,  prohibited  to  the  States,  in  reference  to 
the  intermarriage  of  the  races.     It  has  been  repeatedly  held  by  the 
Supreme  Court  of  the  United  States,  that  a  state  may  determine 
the  status  of  persons  within  its  jurisdiction.    Groves  v.  Slaughter^ 
15  Pet.  419  ;  Moore  v.  Illinois,  14  How.  13 ;  11  Pet.  131 ;  Story 
Const.  §§  1098,  1804,  1809.     The  right  to  regulate  the  institution 
of  marriage,  to  clasafy  the  parties  and  persons  who  may  lawfully 
marry,  to  dissolve  the  relation  by  divorce,  and  to  impose  such  re- 
straints upon  the  relation  as  the  laws  of  Grod  and  the  laws  of  pro- 
priety demand,  has  been  exercised  by  all  governments,  and  in  all 
ages  of  the  world.     The  discrimination  as  to  race  and  people,  in  this 
most  important  institution,  has  been  observed,  even  from  the  days 
of  the  patriarchs,  and  even  as  to  different  people  of  the  same  race. 
"  Thou  shalt  not,"  said  Abraham,  "  take  a  wife  unto  my  son  of  the 
daughters  of  the  Canaanites,  among  whom  I  dwell ;  but  thou  shalt  go 
unto  my  country,  and  to  my  kindred,  and  take  a  wife  unto  my  son 
Isaac."    Gen.  xxiv.     The  laws  of  civilization  demand  that  the  races 
be  kept  apart  in  this  country.     The   progress  of   either  does  not 
depend  upon  an  admixture  of  blood.     A  sound  philanthropy,  look- 
ing to  the  public  peace  and  happiness  of  both  races,  would  regard 
any  effort  to  intermerge  the  individuality  of  the  races  as  a  calamity 
full  of  the  saddest  and  gloomiest  portent  to  the  generations  that  are 
to  come  after  us.    They  are  among  us.    They  were  faithful  as  slaves, 
and  are  becoming  useful  and  valuable  as  laborers.    There  is  scarce 
a  family  in  the  South  that  has  not  some  memory,  fresh  and  grate- 
ful, of  affection  and  fidelity  in  these  people  during  the  late  sad  Tvar. 
These  should  commend  them  to  the  protection  and  charity  of  our 
people.     The  courts  will  protect  them  in  the  enjoyment  of  every 
civil  right  guaranteed  to  the  most  favored  citizen  ;  for  such  we  un- 
derstand to  be  the  sense  of  the  amendments.     Their  rights,  social, 
civil,  political,  and  religious,  will  be  jealously  guarded ;  but  they  must 
not  marry  or  be  given  iij  marriage  with  the  sons  and  daughters  oi 
our  people.     Such  was  the  policy  of  our  own  legislation,  as  to  bond 
and  free,  fifty  years  ago,  and  was  at  the  time  of  the  amendments  in 
question.     Sucn,  also,  were  the  laws  of  the  British  Colonies  in  this 
country,  reenacted  after  the  separation  by  the  thirteen  States.      In 
Massachusetts,  the  Colonial  Act  of  1707,  entitled  "  An  Act  for  the 
better   preventing  of  a  spurious  and  mixed  issue,"   was  reenacted 
under  the  state  government  in  1786,  forbidding  the  intermarriage 
of  the  black  and  white  races,  and  degrading  t£e  unhappy  issue  of 
such  marriage  with  the  stain  of  bastardy.    And  long  after  the  aboli- 
tion of  slavery  in  that  State,  in  the  carefully  revised  Code  of   1836, 
this  "  mark  of  degradation,"  says  Taney,  C.  J.,  "  was  again  im- 

f)ressed  upon  the  race."     19  How.  413.     And  such,  indeed,  -we  be- 
ieve,  was  the  law  of  every  state.    The  Congress  has  the  same  right 
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to  r^ulate  this  relation  in  the  District  of  Columbia  and  in  the  Ter- 
ritories, that  the  States  have  within  their  own  jurisdictions ;  and  this 
power  is  at  this  moment  bein^  exercised  in  Utah,  in  the  suppression 
of  polygamy.  We  are  of  opmion  that  the  late  amendments  to  the 
Constitution  of  the  United  States,  and  the  laws  enacted  for  their  en- 
forcement, do  not  interfere  with  the  rights  of  the  States,  as  enjoyed 
since  the  foundation  of  the  government,  to  interdict  improper  mar- 
riages ;  and  that  the  Act  of  1870,  c.  39,  which  forbids  the  intermar- 
riage of  white  persons  with  negroes,  mulattoes,  or  persons  of  mixed 
blood,  descended  from  a  negro  to  the  third  generation,  inclusive, 
and  their  living  together  as  man  and  wife,  in  this  State,  is  a  valid 
and  constitutional  enactment.  Affirm  the  judgment. 


The  State  v.  William  Gbeen. 

(3  Heisk.  181.     Supreme  Court,  Tennessee,  1871.) 
Heading,  —  Disjunctive  AUegcUions, 

A  charge  that  the  defendant "  did  carry  a  belt,  or  pocket  pistol,  or  revolver/'  is  bad  for 

uncertainty. 

Criminal  CJoubt.  Wm.*  H.  WilUamson,' J.,  presiding. 
Attorney  Greneral  Seiskellj  for  the  State,  insisted  that  the  word 
or  was  not  in  this  case  an  alternative  conjunction,  expressive  of  one 
of  two  things,  but  of  two  or  more  descriptions  of  the  same  thing. 
The  statement  in  the  indictment  is,  that  the  defendant  did  carry  a 
belt  or  pocket  pistol,  or  revolver.  These  may  all  be  different  de- 
scriptions of  the  same  revolver,  which  may  be  at  the  same  time  a 
belt  pistol  or  a  pocket  pistol.  A  heavy  stick  or  bludgeon  is  a 
double  description. 

It  may  mean,  however,  that  he  carried  one  of  two  kinds  of  pistol, 
and  it  is  said  this  is  uncertainty.     It  is  admitted  that  a  charge  of 
carrying  a  belt  pistol,  and  a  pocket  pistol  and  a  revolver,  would  be 
certain.     Practically,  the  alternative  is  the  most  certain,  for  that 
binds  the  State  to  one  of  two  things.     The  conjunctive  has  the 
form  of  certainty,  but  none  of  the  reality.     The  State  may,  under 
it,  prove :  1st,  a  belt  pistol ;  2d,  a  pocket  pistol ;  3d,  a  revolver ; 
4th,  two  pistols,  belt  and  pocket ;  5th,  two,  belt  and  revolver  ;  6th, 
two,  pocket  and  revolver ;  7th,  three  pistols,  belt,  pocket,  and  re- 
volver-    This  is  '*  certainty  in  law,"  which  leaves  the  prisoner  un- 
certain in  fact  which  of  seven  alternatives  is  to  be  proved.     The 
other  is  uncertainty,  which   leaves  it  at  least  certain  that  one  of 
three  things  is  to  be  proved.     In  civil  pleading,  you  may  by  the 
same  process  leave  it  utterly  doubtful  which  of  a  million  of  trees 
defendant  cut,  and  yet  you  have  legal  certainty,  because  you  falsely 
state  that  he  cut  them  all ;  but  if  you  state  that  he  cut  one  of  two 
certain  trees,  the  uncertainty  is  too  great  to  be  tolerated.     This 
^Jse  and  absurd  rule  deserves  to  be  discarded.     If  an  alternative  is 
allowed  in  fact,  let  it  be  done  avowedly,  not  under  cover  of  a  lie. 
If  a  witness  declares  that  he  saw  the  defendant  with  a  pistol,  but 
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did  not  see  it  well  enough  to  distinguish  which  kind,  that  is  suf- 
ficient certainty  of  proof,  but  the  certainty  required  in  pleading 
would  require  him  to  swear  that  it  was  all  three. 

The  Code  allows  the  use  of  ordinary  and  concise  language :  5114. 
Such  degree  of  certainty  as  shall  enable  the  court  to  pronounce 
judgment  upon  conviction:  6117.  When  the  conunon  law  pre- 
scribes particular  and  technical  language,  it  is  sufficient  to  describe 
the  offence  according  to  the  general  rules  laid  down  in  this  chapter  : 
5120.     The  means  may  be  charged  in  the  alternative  :  5121. 

J".  W.  Phillips^  for  the  defendant,  cited  Whiteside  v.  State^  4 
Cold.  182 ;  State  v.  Ailey^  ante^  p.  8 ;  1  Bishop  Cr.  Law,  §  274, 
803  ;  Archb.  Cr.  Pr.  &  PL  p.  91,  m.  n.  1 ;  lb.  88,  m.  n.  1 ;  Peek 
V.  State^  2  Hum.  84 ;  and  urged  the  court  not  to  tolerate  laxity  in 
pleading. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

The  presentment  was  intended  to  be  framed  upon  the  Act  of 
June  16,  1870,  c.  18.  It  charges  that  the  defendant  *'  unlawfully 
and  wilfully  did  carry  a  belt  or  pocket  pistol,  or  revolver,"  he  not 
being  an  officer,  or  policeman,  &c.,  &c.  The  presentment  was 
quashed,  on  motion,  and  the  State  appeals. 

Notwithstanding  the  able  and  ingenious  argument  of  the  Attor- 
ney General  in  support  of  the  presentment,  we  hold  that  the  charge 
is  in  the  disjunctive,  and,  therefore,  defective  and  insufficient,  ac- 
cording to  Whiteside  v.  The  State^  4  Cold.  188.  See,  also,  1  Wat. 
Arch.  Cr.  PI.  282,  and  notes,  and  291,  note  1,  et  seq, ;  1  Chitty 
Cr.  Law.^ 

The  reasons  for  the  ancient  strictness  in  indictments  are  so 
lucidly  stated  in  the  authorities  cited,  that  it  would  be  a  work  of 
supererogation  to  repeat  them.  While,  in  some  respects,  this  strict- 
ness, in  the  language  of  Sir  Matthew  Hale,  had  "  grown  to  be  a 
blemish  and  inconvenience  in  the  law  and  in  the  administration 
thereof,"  it  should  never  be  forgotten  that  much  of  the  certainty 
required  in  indictments  arose  during  the  protracted  struggle  for 
liberty,  against  perogatiye,  in  England,  and  waa  the  shield  inter- 
posed by  the  judicial  Ixibunals  for  the  protection  of  the  citizen 
against  wrong  and  oppression.  The  experience  of  the  last  few 
years  should  admonish  us  that  the  barriers  erected  by  the  wisdom 
of  our  ancestors  for  the  protection  of  public  and  private  liberty, 
cannot  be  maintained  with  too  much  vigilance  or  determination. 

Affirm  the  judgment. 

1  In  Handaman  ▼.  77ie  State  (Knoxville,  tive.    That  section  was  intended  to  provide 

October  21,  1871)  it  was  held,  Nelson  de-  that  mnrder  roi^ht  be  charged  to  have  been 

liTcring  the  opinion  of  the  court,  that  this  committed  by  different  means,  as  hj  blows, 

form  of  statement  was  not  cured  bj  the  poison,  or  strangulation ;  or  with  diflTerent 

Code,  5122,  providing  that,  "when  an  of-  weapons  in  the  alternative;  or  that  the 

fence  may  be  committed  hj  different  means,  pretence  by  which  money  was  obtained, 

the  means  may  be  alleged  in  the  same  might  be  stated  in  like  manner  and  for  like 

count  in  the  alternative.''^   That  here  dif-  cases.  —  Bbpobtkb. 
erent  offences  are  charged  in  the  altema- 
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LocKBTT  V.  The  State. 

(47  Ala.  42.    Supreme  Court,  1872.) 
Carrying  Arms,  —  Concealed  Weapons.  —  TVaveUtng, 

Where  the  leeord  recites  that  the  jury  "  were  dnlj  sworn,  according  to  law/'  this  suffi- 
ciently shows  that  the  oath  required  hj  law  was  administered. 

The  word  *'  travelling ''  used  in  section  3555  of  the  Revised  Code  means  to  pass  from 
place  to  place,  whether  for  pleasure,  instruction,  business,  or  health,  and  the  length  of 
the  journey  does  not  destroy  the  character  of  the  occupation. 

A  person  who  is  a  passenger  and  passing  on  a  railway  train  from  Selma  to  Marion  in 
this  State,  a  distance  of  twenty-eight  miles,  to  seek  employment,  is  "  travelling  "  in 
the  sense  of  the  statute,  and  may  carry  a  pistol  concealea  about  bis  person. 

Appeal  from  Circuit  Court  of  Perry.  Tried  before  Hon.  M.  J. 
Safifold. 

Reid  Lockett,  freedman,  being  indicted  and  on  trial  for  carrying 
a  pistol  concealed  about  his  person,  the  State  introduced  a  witness 
who  testified  that  some  time  in  August,  1871,  while  coming  from 
Selma  on  the  passenger  train,  he  noticed  defendant,  and  some  time 
after  this  he  saw  the  conductor  eject  defendant  from  the  train  for 
drunken  and  boisterous  conduct.  At  the  time  a  brakeman,  who  was 
aiding  the  conductor,  took  from  Lockett  a  pistol  which  Lockett  had 
drawn,  and  immediately  afterwards  defendant  exhibited  another  pis- 
tol, both  pistols  haying  been  previously  concealed  about  his  person. 
**  Witness  thought  from  defendant's  action  that  he  was  a  train  hand, 
but  was  not  positive  about  it.  Defendant  was  travelling  on  the  train, 
and  may  have  been«a  passenger.'* 

Defendant  introduced  a  witness  who  testified  that  defendant's 
F^ular  occupation  was  that  of  a  brick  mason  and  plasterer,  although 
he  had  known  him  to  do  other  kinds  of  work ;  that  he  was  at  Selma 
a  good  part  of  his  time ;  that  he  (witness)  did  not  know  whether 
defendant  was  a  train  hand  or  not  at  the  time  referred  to. 

Powhattan  Lockett  testified  that  he  saw  defendant  on  the  cars 
after  passing  ^^the  Marion  Junction,"  and  invited  him  to  go  to 
^Marion  to  do  some  plastering  for  him.     Defendant  had  been  work- 
ing at  the  Junction,  but  agreed  to  do  the  work  which  witness  wished 
to  have  done.     It  was  adjiiitted  that  it  is  twenty-eight  miles  from 
Selma  to  Marion  ;  that  the  train  from  which  the  defendant  was  put 
off  was  a  passenger  train  running  from  Selma  to  Marion ;  that  it  is 
fourteen  miles  from  Marion  Junction  to  Marion ;  and  that  the  de- 
fendant was  put  ofiE  a  short  distance  after  leaving  the  Jimction.  This 
vrsLS  all  the  evidence. 

The  court,  at  the  request  of  the  solicitor,  charged  the  jury,  '*  if 
they  believed  the  evidence,  they  must  find  the  defendant  gmlty." 
Tlie  defendant  excepted  to  this  charge,  and  requested  the  court,  in 
^iVTriting^  to  charge  the  jury  that  "  if  they  believed  from  the  evidence 
tliAi^  defendant  was  engaged  in  travelling,  and  was  on  the  cars  as  a 
passenger  from  Selma  to  Marion,  a  distance  of  twenty-eight  miles, 
thsLi^  he  had  a  right  to  carry  concealed  weapons,  and  that  they  must 
gnd  the  defendant  not  railty."  The  court  refused  to  give  this 
and  defendant  dufy  excepted. 
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The  defendant  then  asked  the  court  to  charge  the  jury,  that  "  if  . 
they  believe  from  the  evidence  that  defendant  was  travelling  and 
on  the  cars  from  the  Junction  to  Marion,  a  distance  of  fourteen 
miles,  that  then  they  must  find  the  defendant  not  guilty."      The 
court  refused  to  give  this  charge,  and  defendant  duly  excepted. 

The  jury  brought  in  a  verdict  of  guilty,  and  assessed  a  fine  of 
fifty  dollars  against  the  defendant.  The  judgment  ent^,  after  re- 
citing defendant's  plea  and  joinder,  &c.,  is  as  follows :  "  Thereupon, 
came  a  jury  of  good  and  lawful  men,  to  wit,  W.  M.  Oliver,  and 
eleven  others,  who  being  duly  empanelled  and  sworn  according  to 
law,  well  and  truly  to  try  the  issue  joined,  upon  their  oaths  do 
say,"  &c. 

The  errors  assigned  are :  — 

1st.  The  charge  given  and  the  charges  refused  by  the  court. 

2d.  That  the  ]u<§ment  entry  shows  that  the  jury  were  not  prop- 
erly sworn. 

jr.  Lockett  ^  A.  A.  Wiley ^  for  appellant. 

e7.  W.  A.  Sanford^  Attorney  General,  contra. 

Peters,  J.  This  is  an  indictment  under  the  statute  for  carrying 
a  pistol  concealed  about  the  person  of  the  accused.  There  was  a 
conviction  in  the  court  below,  and  the  defendant  was  fined  fifty  dol- 
lars.     From  this  conviction  he  appeals  to  this  court. 

The  record  shows  that  the  juiy  was  ''  duly  empanelled  and  sworn 
according  to  law,  well  and  truly  to  try  the  issue  joined."  This 
could  not  be,  unless  the  oath  administered  was  that  laid  down  in  the 
Revised  Code.     It  was  therefore  sufficient. 

The  defendant,  in  the  court  below,  for  his  defence  relies  on  the 
fact  that  he  was  "  travelling  "  at  the  time  when  the  offence  charged 
is  alleged  to  have  been  committed.    The  statute  creating  this  offence 
is  in  the  following  words :  "  Any  person  who,  not  being  threatened 
with  or  having  good  reason  to  apprehend  an  attack,  or  travelling^  or 
setting  out  on  a  journey,  carries  concealed  about  his  person  a  bowie- 
knife,  or  any  other  knife  or  instrument  of  a  like  kind  or  description, 
or  a  pistol,  or  fire-arms  of  any  other  kind  or  description,  or  an  air- 
gun,  must  be  fined,  on  conviction,  not  less  than  fifty,  nor  more  than 
three  hundred  dollars ;  and  may  also  be  inrprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county,  for  not  more  than  six 
months."     Revised  Code,  §  3665  ;  1  Ala.  612 ;  31  lb.  387  ;   33  lb. 
H47.     The  testimony  tends  to  show  that  when  the  defendant  was 
"  travelling  on  a  train  and  may  have  been  a  passenger,"  on  the  rail- 
way between  the  city  of  Selma  and  the  town  of  Marion  in  this  St^te, 
he  cjirried  concealed  about  his  person  a  brace  of  pistols.      It  was 
shown  that  the  accused  was  a  brick  mason,  and  that  he  resided  near 
Selma,  and  had  been  invited  to   Marion  to  do   some  brick    work 
and  plastering  there.     It  was  admitted  that  the  distance   between 
these  two  places  was  about  twenty-eight  miles,  and  that    it  was 
about  fourteen  miles  from  Marion,  where  the  defendant  was  put  off 
the  train  by  the  conductor,  on  account  of  his  improper  and  boisterous 
conduct.    It  was  there  that  he  exhibited  his  pistols. 

On  this  evidence  the  defendant  moved  the  court  to  give  a  written 
charge  to  the  jury  in  the  following  langujige  :  '^  That  if  they  believe 
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from  the  evidence  that  the  defendant  was  engaged  in  travelling,  and 
was  on  the  cars  as  a  passenger  from  Selma  to  Marion,  a  distance 
of  twenty-eight  miles,  that  then  he  had  a  right  to  carry  concealed 
weapons,  and  that  they  must  find  the  defendant  not  guilty."  This 
charge  was  refused,  and  defendant  excepted.  I  think  this  was  a 
proper  charge  under  the  evidence,  and  should  have  been  given.  The 
word  "  travelling  "  has  no  very  precise  or  technical  meaning  when  it 
is  used  without  any  limitation.  Its  primary  and  general  import  is 
to  pass  from  place  to  place,  whether  for  pleasure,  instruction,  busi- 
ness, or  health.  A  person  may  travel  to  seek  employment  as  well 
as  to  seek  amusement,  information,  or  health.  Webster's  Diet., 
Unabridged ;  Roget's  Thesaurus  of  English  Words,  p.  109,  word 
Travel.  The  length  of  the  journey  or  its  continuance  does  not  de- 
stroy the  character  of  the  occupation.  The  proofs  in  this  case  do 
not  make  it  certain  that  the  defendant  may  not  have  been  engaged 
in  an  honest  journey  to  a  neighboring  town  to  procure  employment 
in  his  trade.  He  might  have  done  the  same  thing,  by  a  trip  to 
California  or  to  Mexico.  In  the  latter  case,  to  be  caught  with  pistols 
concealed  about  his  person  would  be  no  crime.  And  there  is  no 
very  clear  reason  why  a  different  interpretation  should  be  placed  on 
his  conduct  in  the  two  cases,  because  the  journey  was  shorter  in  the 
one  case  than  it  was  in  the  other,  when  his  purpose  in  both  cases  was 
to  seek  employment  in  his  occupation.  Nor  is  it  required  that  he 
should  have  any  necessity  for  the  use  of  his  pistols.  It  is  enough  if 
he  was  travelling  on  a  journey,  long  or  short.  This  is  the  language 
of  the  statute  above  cited. 

There  was  also  a  charge  given  by  the  court  below,  which  was  the 
reverse  of  that  set  out  above.  This  was  objected  to  by  the  de- 
fendant. Such  a  charge  cannot  be  maintained  upon  the  reasoning 
above  shown.  It  excluded  all  consideration  of  the  evidence  that  the 
defendant  was  travelling  when  he  exhibited  his  pistok.  There  was 
some  evidence  tending  to  show  this,  and  however  slight  it  might 
have  been,  it  was  entitled  to  its  proper  weight.  But  the  charge  of 
the  court,  which  was  given  and  excepted  to,  was  calculated  to  ex- 
clude this.  This  was  also  error.  The  court  reluctantly  concur  in 
the  reversal  of  this  cause,  but  think  that  the  question  of  "  travelling  " 
should  have  been  left  to  the  jury. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  ib 
remanded,  and  a  new  trial  is  ordered.  In  the  mean  time  the  de- 
fendant, said  Reid  Lockett,  will  be  held  to  answer  the  indictment  in 
this  case  until  discharged  by  due  course  of  law. 

B.  F.  Saffold,  J.  (dissenting).  The  appellant  was  indicted  for 
earrvnng  concealed  weapons,  under  section  3555  of  the  Revised  Code. 
He  lived  near  Selma,  and  was  going  to  Marion,  a  distance  of  about 
ti^enty-eight  miles.  Fourteen  miles  from  Marion,  or  half  way  his 
joamey,  he  was  put  off  the  cars  by  the  conductor  for  improper  and 
boisterous  conduct,  and  at  tUat  time  he  exhibited  pistols. 

The  court  holds  that  his  passage  from  Selma  to  Marion  was  such 
a  travelling  or  going  on  a  journey  as  relieved  him  from  the  penalty 
of  the  statute. 

tio  more  indefinite  words  could  have  been  used  in  a  penal  statute 
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than  those  of  "  travelling  "  or  "  setting  out  on  a  journey."  But  it 
is  manifest  that  they  were  not  employed  in  their  most  extensive  sig- 
nification. This  would  nullify  the  law,  because  any  passing  from 
one  plaee  to  another,  po  matter  how  near,  would  be  a  travelling, 
and  to  prohibit  the  possession,  or  even  the  carrying  of  arms  at 
home,  would  be  contrary  to  the  Constitution. 

The  evil  sought  to  be  remedied  was  the  insecurity  of  life  caused 
by  the  practice  of  carrying  concealed  weapons,  and  the  consequent 
demoralization  of  society.  It  was  deemed  criminal  for  a  person  to 
put  in  hi3  poek**t  a  weapon  to  kill  his  friends  and  acquaintances  in  a 
chance  quarrel,  or  premeditated  attack  by  himself.  The  distance  of 
the  travel  was,  therefore,  intended  to  be  such  as  would  take  him  be- 
yond the  circle  of  his  general  acquaintance,  and  amongst  strangers, 
for  whose  conduct  he  was  in  no  wise  responsible,  either  by  his  pre- 
cept or  example,  and  against  whom  he  was  not  protected  by  the  con- 
sideration Ave  exhibit  for  those  whom  we  know.  Since  travel  has 
been  so  much  expedited  by  railroads,  distance  has  almost  given  way 
to  time  as  its  measure.  I  would,  therefore,  much  prefer  to  construe 
the  travelling  or  setting  out  on  a  journey,  intended  by  the  statute,  to 
mean  a  going  beyond  the  jurisdiction  of  the  particular  law,  that  is, 
beyond  the  State. 


Thomas  Page  v.  The  State. 

(3  Heisk.  198,  note.    Supreme  Court,  Tennessee,  1871.) 

Carrying  Arms. 

It  IB  not  eyery  remoyal  of  a  pistol  or  other  weapon  from  place  to  place,  that  constitutes 
a  "  carrying  "  within  the  meaning  of  the  Act  of  1870,  c.  13,  which  prohibits  carrying 
arms.    To  constitute  the  offences,  the  weapon  must  be  carried  as  "  arms." 

Criminal  Court,  May  Term,  1871.    M.  J.  Hall,  J.,  presiding. 

Prosser^  for  the  plaintitt,  in  error,  insisted,  that  under  the  Consti- 
tution the  citizen  was  protected  in  an  unlimited  right  to  carry  all 
kinds  of  arms,  without  reference  to  size  or  quality,  and  had  the  right 
to  keep  and  bear  arms  at  all  times,  the  Legislature  having  the  right 
to  say  how  he  shall  wear  them,  but  not  to  prohibit.  The  Act  of 
1870  takes  from  the  citizen  the  right  to  familiarize  himself  with  the 
use  of  arms  of  the  smaller  class,  and  so  infringes  the  Constitution. 

Attorney  General  Heukell^  for  the  State,  insisted  that  carrying 
weapons,  carrying  arms,  means  going  armed.  To  carry^  has  many- 
senses  ;  to  carry  a  scar,  to  carry  a  tune,  to  carry  a  loan.  The  'word 
is  not  happily  selected ;  but  the  objection  is  not,  that  it  does  not 
bear  the  exact  meaning  the  Legislature  intended  to  convey,  but  that 
it  has  other  meanings,  tending  to  confuse.  A  man  may  carry  a 
wheelbarrow  load  of  pistols  to  a  shop  ;  may  carry  them  for  repair, 
as  merchandise ;  may  carry  in  bundles,  or  boxes,  or  baskets  ;  may 
carry  pistols  hunting,  or  to  a  gallery  or  tree  for  practice.  In  none 
of  tnese  cases  would  he  be  carrying  them  in  the  sense  of  the  lavr. 
The  law  so  construed  does  not  infringe  the  right  to  keep  arms,  or 
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Eractise  with  them,  or  bear  them  for  common  defence.  Where  a 
tw  admits  of  a  construction  consistent  with  the  Constitution,  it  must 
be  so  construed.  Bristol  v.  JEvans^  2  Tenn.  341,  345 ;  Bank  of 
State  V.  Cooper^  2  Yerg.  596,  623  ;  Totimsend  v.  Shipp^  Cooke,  294, 
391  \  L.  ^  N.  Bmlroai  Co.  v.  Davidson  Co,  1  Sneed,  637,  671 ; 
Fisher  V.  Dabhs,  6  Yerg.  119,  135. 

"  Common  defence,"  in  the  Constitution,  has  one  of  two  senses. 
It  cannot  have  both.     It  either  means  defence  as  a  commimity,  or 
the  individual  defence  of  each  man  commonly,  or  on  ordinary  occa- 
sions.    Now  we  know  that  it  was  intended  to  embrace  the  idea  of 
general  defence ;  it  cannot,  therefore,  mean  the  other,  unless  it  be 
used  in  a  double  sense,  in  two  opposite  and  distinct  senses.     The 
bearing  of  arms,  then,  is  only  protected  on  the  occasions  and  when 
used  in  a  manner  appropriate  to  the  public  defence,  as  a  citizen  sol- 
dier.    To  keep  for  that  purpose,  necessarily  includes  the  right  to 
keep  at  all  times  and  under  all  circumstances ;  but  to  bear  for  that 
use,  means  to  bear  on  such  occasions,  at  such  times,  and  in  such 
manner,  as  may  be  appropriate  to  that  end.     Not  to  wear  weapons. 
It  must  mean  after  the  fashion  of  a  soldier,  not  after  the  manner  of 
a  cut-throat. 
Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
Page  was  indicted  for  carrying  a  belt  pistol,  a  pocket  and  revolver. 
Upon  his  trial,  on  the  plea  of  not  guilty,  he  was  convicted,  fined, 
and  sentenced  to  imprisonment.     He  has  appealed  to  this  court.     It 
appears  from  the  evidence  in  the  bill  of  exceptions,  that  Page  was 
seen  coming  from  his  home  along  the  big  road,  about  a  mile  distant 
from  his  house,  carrying  in  his  hand,  swinging  by  his  side,  a  pistol 
called  a  revolver,  about  eight  inches  long,  but  that  it  was  not  such 
weapon  as  is  used  as  a  weapon  of  war.     He  was  not  on  a  journey, 
nor  was  he  a  public  officer.     No  other  instance  of  his  carrying  a 
pistol  is  proven.     He  approached  prosecutor,  presented  the  pistol, 
and   threatened  to  shoot  him.     Was  this   such  a  carrying  of   a 
weapon  as  is  prohibited  by  the  Act  of  1870,  c.  13  ?     Shankland,  95. 
The  evidence  fully  estabUshes  the  fact,  that  the  pistol  carried  by 
Page  was  not  an  arm  for  war  pui-poses,  and  therefore,  under  the 
ruling  of  this  court  in  the  case  of  Andrews  v.  The  State  post^  466, 
decided  at  Jackson,  it  was  a  weapon,  the  carrying  of  which  the 
Legislature  could  constitutionally  prohibit.    But  the  question  here  is, 
w^ha^t  is  the  meaning  intended  by  the  Legislature  to  be  conveyed  by 
the  word  "  carry  "  ?     It  will  be  observed  that  the  prohibitory  clause 
of    the  Constitution  uses  the  words,   "keep  and  bear  arms,"   &c. 
The   Legislature  has  avoided  using  this  language,  but  has  used  a 
word,  which,  as  connected  with  weapons,  conveys  the  idea  of  "  wear- 
ing  ^weapons,"  or  "  going  armed.'      When  we  use  the  expression, 
••*•  he    carries  arms,"  we  mean  *'  he  goes  armed,"  or  "  he  wears 
anna."     This  is  manifestly  the  sense  in  which  the  word  was  used 
by    tlie  L^slature,  and  we  know  of  no  other  single  word  which 
coulil   more  clearly  convey  the  meaning  intended  to  be  conveyed, 
than  the  word  "  carry."    In  this  sense,  Page  was  not  only  literally 
carrying  a  forbidden  weapon,  but  he  was  **  carrying  "  it,  that  is, 
**>  lie  ^^^as  going  armed,"  contrary  to  the  true  meaning  of  the  statute. 
vol*- 1.  80 
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It  will  be  observed,  that  the  interpretation  which  we  give  to  the 
word  ''  carry  "  meets  and  carries  out  the  manifest  purposes  of  the 
Legislature,  which  was,  not  only  to  make  criminal  the  Imbitual  car- 
rying or  wearing  of  dirks,  sword-canes,  Spanish  stilettos,  belt  or 
pocket  pistols,  or  revolvers,  but,  also,  to  make  criminal  a  single  act 
of  wearing  or  carrying  one  of  these  weapons,  when  it  is  so  worn,  or 
carried,  with  the  intent  of  thus  going  armed. 

But  we  are  far  from  understanding  the  L^slature  as  intending  to 
make  every  act  of  carrying  one  of  these  weapons  criminal.     Under 
the  Constitution,  every  man  has  a  right  to  own  and  keep  these 
weapons,  nor  is  this  right  interfered  with  by  the  prohibition  against 
*'  can-ying  "  them,  in  tne  sense  in  which  the  Legislature  uses  the 
word.     To  constitute  the  carrying  criminal,  the  intent  with  whidi  it 
is  carried  must  be  that  of  going  armed,  or  being  armed,  or  wearing 
it  for  the  purpose  of  being  armed.     In  the  case  before  us,  the  intent 
with  which  Page  was  carrying  his  pistol  was  fully  developed.     He 
was  carrying  it  that  he   might  be  armed,  as  was  shown  by  his 
threatened  assault  upon  the  prosecutor.     It  would  probably  be  diffi- 
cult to  enumerate  all  the  instances  in  which  one  of  these  weapons 
could  be  carried  innocently,  and  without  criminality.     It  is  sufficient 
here  to  say,  that,  without  the  intent  or  purpose  of  being  or  going 
armed,  the  offence  described  in  this  statute  cannot  be  committed. 

We  think  the  facts  proven,  in  the  case  before  us,  bring  the  plaintiff 
in  error  within  the  ofifence  defined  in  the  statute,  and  that  his  con 
viction  was  fuUy  warranted  by  the  evidence. 

Tlie  judgment  is  affirmed. 


James  Andrews  v.  The  State. 
The  State  v.  Frank  O'Toole. 
The  State  v.  Elbert  Custer. 

(8  Heisk.  165.    Supreme  Court,  Tennessee,  1871.) 

Carrying  Arms.  —  GonstituHonal  Law. 

Xbe  Act  of  1870,  c.  13,  to  prohibit  the  carrying  of  deadly  weapons,  is  constitutioiial. 
The  Constitution  of  the  United  States,  art.  2,  of  Amendments,  declaring  the  ri^bt  of 

the  citizen  to  bear  arms,  is  a  restriction  alone  upon  the  United  States,  and  h«B  no 

application  to  the  state  governments. 
The  right  to  bear  arms  for  the  common  defence  does  not  mean  the  right  to  bear  them 

ordinarily  or  commonly,  for  individual  defence  ;  but  has  reference  to  the  right  to 

arms  for  the  defence  of  the  community  against  invasion  or  oppression. 
The  citizen  has  at  all  times  the  right  to  keep  the  arms  of  modem  warfare,  and  to 

them  in  such  manner  as  they  be  capable  of  oeing  used,  without  annoyance  and  hut  to 

others,  in  order  that  he  may  be  traiued  and  efficient  in  their  use. 
The  right  to  keep  arms  of  warfare  cannot  be  prohibited  by  the  Legislature  under  the 

permissive  clause  of  the  Constitution  of  1870,  allowing  the  Legislature  to  regnlate  the 

"  wearing  "  of  arms.    The  use  of  such  arms  may  be  restricted  as  to  manner,  time   or 

place,  due  regard  being  had  to  the  right  to  keep  and  bear,  for  the  constitutional  piu^ 

pose,  but  cannot  be  prohibited. 
The  right  to  keep  or  bear  other  arms,  not  being  protected  by  the  Constitution,  nuiy  be 

absolutely  prohibited. 

The  case  of  State  v.  Andrews^  was  tried  in  the  Circuit  Court  of 
Gibson  County,  at  February  Term,  1871,  before  Gid.  B.  Black    J. 
and  upon  a  conviction,  defendant  appealed. 
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O'Toole  was  indicted  in  the  Circuit  Court  of  Carroll,  where,  at 
May  Term,  1871,  he  moved  to  quash  before  James  D.  Porter,  J.,  on 
the  ground  that  the  Act  of  1870,  c.  13,  was  unconstitutional,  and 
because  the  indictment  did  not  charge  that  the  pistol  was  a  belt  pis- 
tol, or  pocket  pistol.  The  indictment  being  quashed  on  both  grounds 
the  District  Attorney,  J.  D.  Dunlap,  appealed  to  this  court. 

Custer  was  indicted  in  the  Circuit  Court  for  Henry  County,  at 
September  Term,  1870 ;  and  at  January  Term,  1871,  J.  D.  Porter, 
J.,  presiding,  defendant  submitted,  was  fined,  and  ordered  to  be  im- 
prisoned. Thereupon,  the  District  Attorney,  Dunlap,  moved  that 
he  be  required  to  give  sureties  to  keep  the  peace,  which  being  refused, 
he  appealed  for  the  State. 

Alvin  Hawkins^  for  Andrews  and  O'Toole. 
J.  N.  Thompson^  for  Custer. 
Attorney  General  Hei%kell^  for  the  State. 
Freeman,  J.,  delivered  the  opinion  of  the  court. 
The  questions  presented  for  our  decision  in  these  cases  involve  an 
adjudication  of  the  constitutionality  of  the  Act  of  the  Legislature  of 
Tennessee,  passed  June  11, 1870,  entitled  **  An  Act  to  preserve  the 
peace  and  prevent  homicide." 

The  first  section  provides,  "  that  it  shall  not  be  lawful  for  any 
person  to  publicly  or  privately  carry  a  dirk,  sword-cane,  Spanish 
stiletto,  belt  or  pocket  pistol,  or  revolver.  Any  person  guiliy  of  a 
violation  of  this  section  shall  be  subject  to  presentment  or  indict- 
ment, and  on  conviction,  shall  pay  a  fine  of  not  less  than  ten,  nor 
more  than  fifty  dollars,  and  be  imprisoned  at  the  discretion  of  the 
court,  for  a  period  of  not  less  than  thirty  days,  nor  more  than  six 
months ;  and  shall  give  bond  in  a  sum  not  exceeding  one  thousand 
dollars,  to  keep  the  peace  for  the  next  six  months  after  such  con- 
viction." 

The  second  section  imposes  upon  all  the  peace  officers  of  the 
State  the  duty  of  seeing  this  act  enforced.  The  third  section  makes, 
certain  exceptions  in  favor  of  officers  and  policemen,  while  bond  fide 
engaeed  in  their  official  duties  in  execution  of  process,  or  while 
searching  for,  or  engaged  in  arrest  of  criminals,  and  in  favor  of  per- 
sons bond  fide  assisting  officers  of  the  law,  and  persons  on  a  journey 
out  of  their  county  or  State. 

These  are  the  leading  provisions  of  this  statute,  and  present  the 
points  of  attack  made  upon  it  in  argument  at  the  bar. 

It  is  first  insisted,  that  it  is  in  violation  of,  and  repugnant  to  the 
second  article  of  the  Amendments  to  the  Constitution  of  the  United 
States,  which  is,  that  "  a  well  regulated  militia  being  necessary  to 
the  security  of  a  free  state,  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed." 

On  the  other  hand,  it  is  maintained  by  the  Attorney  Greneral, 
that  these  amendments  have  no  application  to  the  States,  and  spend 
their  force  by  limiting  the  powers  of  the  Fedei*al  Government ;  and 
Sire,  in  their  nature,  simple  restraints  imposed  by  the  States  upon 
the  government  created  by  them,  and  therefore  we  cannot  look  to 
this  article  in  order  to  test  the  validity  of  the  acts  in  question. 
Upon    the  face  of  this  article,  it  might  have  been  plausibly  insisted 
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that  it  would  have  been  operative  upon,  and  control  the  action  of 
the  State,  as  well  as  of  the  Federal  Government ;  and  this  position 
would  apparently  be  strengthened  by  the  other  provision  of  the 
Ck>nstitution  of  the  United  States,  art.  6,  s.  2,  that  "  this  Constitu- 
tion, and  the  laws  of  the  United  States  which  shall  be  made  in  pur- 
suance thereof,  shall  be  the  supreme  law  of  the  land,  and  the  judges 
in  every  state  shall  be  bound  thereby,  anjrthing  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding.  It  will  be 
seen,  however,  that  it  is  the  "  Constitution,  and  the  laws  made  in 
pursuance  thereof,"  that  are  the  supreme  law  of  the  land,  so  that 
we  are  to  turn  to  that  instrument,  and  ascertain  what,  by  its  fair 
construction  and  exposition,  was  intended  to  be  allowed  or  prohib- 
ited, and  to  what  powers  its  limitations  and  restrictions  were  appli- 
cable. 

With  this  view,  we  examine  the  question  in  reference  to  the 
proper  application  of  the  article  of  the  amendment  under  considera- 
tion. 

The  case  of  Barron  v.  The  Mayor  ^  City  Council  of  the  City  of 
Baltimore  (7  Pet.  466,  Curtis's  ed.)  presented  the  quiBstion  of  the 
taking  of  private  property,  by  the  corporation  of  the  city,  as  it  was 
Bjssumed  for  public  use.     It  vras  insisted,  in  favor  of  the  jurisdiction 
of  the  Supreme  Court  of  the  United  States,  to  review  the  decision 
of  the  state  court,  that  the  case  was  within  and  rose  imder  the  pro- 
vision of  the  Constitutional  Amendments,  art.  5,  prohibiting  the 
taking  of  private  property  for  public  use,  without  just  compensation. 
That  this  amendment,  being  in  favor  of  the  liberty  of  the  citizen, 
ought  to  be  so  construed  as  to  restrain  the  legislative  power  of  ;\ 
state,  as  well  as  that  of  the  United  States.     The  question  was  dis- 
cussed with  his  usual  ability  by  Chief  Justice  Marshall,  and  he  lays 
down  the  proposition :  "  That  the  Constitution  was  ordained    and 
established  by  the  people  of  the  United  States,  for  themselves,  for 
their  own  government,  and  not  for  the  government  of  the  individual 
States.     Each  state  established  a  constitution  for  itself,  and,  in  that 
constitution,  provided  such  limitations  and  restrictions  on  the  power 
of  its  particular  government  as  its  judgment  dictated.     The  people 
of  the  United  States  formed  such  a  government  for  the  United 
States  as  they  supposed  best  adapted  to  their  situation,  and  best  cal- 
culated to  promote  their  interests.     The  powers  they  conferred  on 
this  government  were  to  be  exercised  by  itself  ;  and  the  limitations 
on  power,  if  expressed  in  general  terms,  are  naturally,  and  we   think 
necessarily,  applicable  to  the  government  created  by  the  instrument. 
They  are  limitations  of  the  power  granted  in  the  instrument  itself  ; 
not  of  distinct  governments,  framed  by  different  persons   axid   for 
different  purposes."     The  learned  judge,  after  arguing  the  question 
at  some  length,  says :  "  If  in  every  inhibition  intended  to   act   on 
state  power,  in  the  original  Constitution,  words  are  employed  to  ex- 

Eress  that  intent ;  some  strong  reason  must  be  shown  for  departing 
:om  this  safe  and  judicious  course  in  framing  the  amendments, 
before  that  departure  can  be  assumed."  He  men  goes  on  to  de- 
monstrate that  no  such  reason  existed.  He  says :  ^'  Mad  tlie  people 
of  the  several  States,  or  any  of  them,  required  changes  in  their  oon- 
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BtitutioDs  ;  had  they  required  additional  safeguards  from  the  appre- 
hended encroachments  of  their  particular  governments,  the  remedy 
was  in  their  own  hands,  and  womd  have  been  applied  by  themselves. 
A  convention  would  have  been  called  by  the  discontented  state,  and 
the  required  improvements  would  have  been  made  by  itself.  Had 
the  framers  of  these  amendments  intended  them  to  be  limitations 
on  the  powers  of  the  state  governments,  they  would  have  imitated 
the  framers  of  the  original  Constitution,  and  have  expressed  that  in- 
tention." 

The  court,  therefore,  held  that  the  provision  of  the  6th  Amend- 
ment, declaring  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  was  mtended  solely  as  a  limitation 
on  the  power  of  the  Government  of  the  United  States,  and  was  not 
applicable  to  legislation  of  the  States.  See,  also,  5  Wal.  479-80, 
and  numerous  other  cases  decided  by  the  Supreme  Court  of  the 
United  States,  cited  in  note  to  case  of  Barron  v.  City  of  Baltimore^ 
7  Peters  (Curtiss  ed.),  468. 

We  need  cite  no  authority  to  sustain  the  proposition  that,  upon  a 
c]ue8tion  involving  the  construction  of  the  Constitution  of  the  United 
States,  or  the  just  power  of  that  government  under  said  Constitu- 
tion, the  decisions  of  the  United  States  are  binding  on  this  court,  as 
well  as  all  other  courts  of  the  States. 

The  State  Legislature  is  not,  then,  limited  in  its  powers  on  this 
subject  by  this  article  of  the  Constitution  of  the  Umted  States ;  it 
18  a  limitation,  whatever  be  its  construction  and  meaning,  upon  the 
powers  of  the  other  government,  ordained  and  established  by  the 
people  of  the  States  themselves,  or  their  conventions  or  legislatures. 

We  come  now  to  the  Constitution  of  the  State  of  Twinessee,  and 
endeavor  to  see  what  restrictions  or  limitations  the  sovereign  people 
of  Tennessee  have  chosen  to  place  upon  themselves,  in  reference  to 
this  subject,  for  the  general  good. 

First,  it  may  be  assumed  as  almost  an  axiom  in  our  law,  with 
reference  to  uie  legislatures,  or  law-making  body  of  the  States, 
that  there  is  no  limitation  upon  their  powers,  except  such  as  are 
found  either  in  the  Constitution  of  the  United  States,  or  of  the 
State  itself.  Plenary  power  in  the  Legislature,  for  all  purposes  of 
civil  government,  is  Uie  rule.  A  prohibition  to  exercise  a  particular 
po^er  is  an  exception.  Cooley  Const.  Lim.  88,  89 ;  People  v.  Dra- 
per, 15  N.  Y.  543. 

We  do  not,  however,  hold  the  power  of  the  Legislature  to  be  su- 
preixie  for  all  purposes,  when  not  m  terms  prohibited  by  one  or  other 
of  these  Constitutions.  We  find  limitations  upon  tne  powers  of 
state  legislatures  as  clearly  defined  by  fair  construction  and  implica- 
tion, and  as  binding,  as  if  expressed  m  so  many  words. 

The  division  or  separation  of  the  powers  of  government  in  oui 
States,  between  the  three  departments,  legislative,  judicial,  and  ex- 
ecutive, involves  restraint  upon  the  action  of  the  Legislature  that  is 
imperative,  and  may  be  fairly  arrived  at  with  sufficient  certainty  by 
the  a^pplication  of  tne  principle  that  it  is  the  Le^slature  that  is  the 
*aw*making  power.  The  well  settled  common  law  definition  of  a 
laur    i«j  a  nile  of  action  prescribed  by  the  law-making  power.     Tt 
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must,  then,  of  necessity  (subject  to  possible  exceptions),  be  an 
enactment  operative  in  the  future,  in  so  far  as  it  is  to  be  a  rule  of 
action  prescribed  for  the  people  of  the  State.  No  enactment  of  a 
legislature  can,  in  the  nature  of  things,  reach  back,  and  control  or 
give  direction  to  an  act  already  accomplished.  It  was  complete 
from  the  moment  of  its  birth,  so  to  speak,  and  cannot  be  influenced 
or  afiEected  by  another  act,  subsequent  in  time. 

This  view,  however,  is  only  incidentally  mentioned,  as  presenting 
a  ground  of  limitation  on  the  powers  of  state  legislatures. 

The  Constitution  of  Tennessee  of  1884,  art.  1,  s.  24,  of  the  Bill 
of  Rights,  is :  ^'  That  the  sure  and  certain  defence  of  a  free  people 
is  a  well-regulated  militia ;  and  as  standing  armies  in  time  of  peace 
are  dangerous  to  freedom,  they  ought  to  be  avoided,  as  far  as  the 
circumstances  and  safety  of  the  conimunity  will  admit ;  and  that, 
in  all  cases,  the  military  shall  be  kept  in  strict  subordination  to  the 
civil  authority."  Section  25  exempts  citizens,  except  such  as  are 
in  the  army  of  the  United  States,  or  militia  in  actual  service,  from 
punishment  by  martial  law.  Then  follows  section  26,  which  pro- 
vides "  that  the  free  white  men  of  this  State  have  a  right  to  keep 
and  bear  arms  for  their  common  defence." 

Section  24,  in  the  Constitution  of  1870,  is  the  same  as  in  the 
Constitution  of  1834. 

Section  26  is :  ^'  That  the  citizens  of  this  State  have  a  right  to 
keep  and  bear  arms  for  their  common  defence.  But  the  L^islature 
shall  have  power  by  law,  to  regulate  the  wearing  of  arms,  with  a 
view  to  prevent  crime." 

What  is  the  fair  and  legitimate  meaning  of  this  clause  of  the 
Constitution,  and  what  limitation  does  it  impose  on  the  power  of 
the  Legislature  to  regulate  this  right  ?  is  the  question  for  our  con- 
sideration. 

What  rights  are  guaranteed  by  the  first  clause  of  this  art.   26, 
'^  that  the  citizens  have  a  right  to  keep  and  to  bear  arms  for  their  com- 
mon defence?"    We  may  well  look  at  any  other  clause  of  the  same 
Constitution,  or  of  the  Constitution  of  the  United  States,  that  will 
serve  to  throw  any  light  on  the  meaning  of  this  clause.     The  first 
clause  of  section  24  says,  "  that  the  sure  defence  of  a  free  people  is  a 
well  regulated  militia."     We  then  turn  to  art.  2,  of  Amendments  to 
the  Constitution  of  the  United  States,  where  we  find  the  same  prin- 
ciple laid  down  in  this  language :  '^  A  well-regulated  militia  being 
necessary  to  the  security  of  a  free  state,  the  right  of  the  people  to 
keep  and  bear  arms  shall  not  be  abridged."    We  find  that,  necessarily, 
the  same  rights,  and  for  similar  reasons,  were  being  provided  for 
and  protected  in  both  the  Federal  and  State  Constitutions  :   in  the 
one,  as  we  have  shown,  against  infringement  by  the  Federal  Legis- 
lature ;  and  in  the  other,  by  the  Legislature  of  the  State.      What 
was  the  object  held  to  be  so  desirable  as  to  require  that  its  attain- 
ment should  be  guaranteed  by  being  inserted  in  the  fundamental 
law  of  the  land  ?     It  was  the  efficiency  of  the  people  as   soldiers, 
when  called  into  actual  service  for  the  security  of  the  State,  as  one 
end ;  and  in  order  to  this,  they  were  to  be  allowed  to  keep  arms. 
What,  then,  is  involved  in  this  right  of  keeping  arms  ?     It  neces- 
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sanly  involves  the  right  to  purchase  and  use  them  m  such  a  way  as 
is  usual,  or  to  keep  Qiem  for  the  ordinary  purposes  to  which  they 
are  adapted  ;  and  as  they  are  to  be  kept,  evidently  with  a  view  that 
the  citizens  making  up  the  yeomanry  of  the  land,  the  body  of  the 
militia,  shall  become  familiar  with  their  use  in  times  of  peace,  that 
they  may  the  more  efficiently  use  them  in  times  of  war ;  then  the 
right  to  keep  arms  for  this  purpose  involves  the  right  to  practise 
their  use,  in  order  to  attain  this  efficiency.  The  ri^t  and  use  are 
guaranteed  to  the  citizen,  to  be  exercised  and  enjoyed  in  time  of 
peace,  in  subordination  to  the  general  ends  of  civil  society ;  but,  as 
a  right,  to  be  maintained  in  all  its  fulness. 

The  right  to  keep  arms  necessarily  involves  the  right  to  purchase 
them,  to  keep  them  in  a  state  of  efficiency  for  use,  and  to  purchase 
and  provide  ammunition  suitable  for  such  arms,  and  to  keep  them 
in  repair.  And  clearly  for  this  purpose,  a  man  would  have  the  right 
to  carry  them  to  and  from  his  home,  and  no  one  could  claim  that 
the  Legislature  had  the  right  to  punish  him  for  it,  without  violating 
this  clause  of  the  Constitution. 

But  farther  than  this,  it  must  be  held  that  the  right  to  keep 
arms  involves,  necessarily,  the  right  to  use  such  arms  for  all  the 
ordinary  purposes,  and  in  all  the  ordinary  modes  usual  in  the  coun- 
try, and  to  which  arms  are  adapted,  limited  by  the  duties  of  a  good 
citizen  in  times  of  peace ;  that  in  such  use  he  shall  not  use  them  for 
violation  of  the  rights  of  others,  or  the  paramount  rights  of  the  com- 
munity of  which  ne  makes  a  part. 

Again,  in  order  to  arrive  at  what  is  meant  by  this  clause  of  the 
State  Constitution,  we  must  look  at  the  nature  of  the  thing  itself, 
the  right  to  keep  which  is  guaranteed.  It  is  "  arms ;  "  that  is,  such 
weapons  as  are  properly  designated  as  such,  as  the  term  is  under- 
stood in  the  popular  language  of  the  country,  and  such  as  are 
adapted  to  the  ends  indicated  above ;  that  is,  the  efficiency  of  a 
citizen,  as  a  soldier,  when  called  on  to  make  good  "  the  defence  of  a 
free  people  ;  "  and  these  arms  he  may  use  as  a  citizen,  in  all  the  usual 
modes  to  which  they  are  adapted,  and  common  to  the  country. 

What,  then,  is  he  protected  in  the  right  to  keep  and  thus  use  ? 
Not  everything  that  may  be  useful  for  offence  or  defence  ;  but  what 
may  properly  be  included  or  understood  under  the  title  of  arms, 
taken  in  connection  with  the  fact  that  the  citizen  is  to  keep  them  as 
a  citizen.     Such,  then,  as  are  found  to  make  up  the  usual  arms  of 
the  citizen  of  the  country,  and  the  use  of  which  will  properly  train 
and  render  him  efficient  in  defence  of  his  own  liberties,  as  well  as  of 
the  State.     Under  this  head,  with  a  knowledge  of  the  habits  of  our 
people,  and  of  the  arms  in  the  use  of  which  a  soldier   should  be 
trained,  we  would  hold  that  the  rifle  of  all  descriptions,  the  shot- 
gun, the  musket,  and  repeater,  are  such  arms  ;  and  that  under  the 
Constitution  the  right  to  keep  such  arms  cannot  be  infringed  or  for^ 
bidden  by  the  Legislature,  —  their  U9e^  however,  to  be  subordinated 
to  such  regulations  and  limitations  as  are  or  may  be  authorized  by 
the  law  of  the  land,  passed  to  subserve  the  general  good,  so  as  not 
to  infringe  the  right  secured  and  the  necessary  incidents  to  the  exer- 
cifleof  such  right. 
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What  limitations,  then,  may  the  Legislature  impose  on  the  use  of 
such  arms,  under  the  second  clause  of  the  26th  section,  providing : 
'^  But  the  Legislature  shall  have  power,  by  law,  to  regulate  the 
wearing  of  arms,  with  a  view  to  prevent  crime  ?  " 

In  the  case  of  Aymette  v.  Tke^ate^  2  Hum.  169,  Judge  Green  said 
that  ''  the  convention,  in  securing  the  public  political  right  in  ques- 
tion, did  not  intend  to  take  away  from  the  Legislature  all  power  of 
regulating  the  social  relations  of  the  citizen  upon  this  subject.  It  is 
true,  it  is  somewhat  difficult  to  draw  the  precise  line  where  l^isla- 
tion  must  cease,  an.d  where  the  political  right  begins,  but  it  is  not 
difficult  to  state  a  case  where  the  right  of  the  Legislature  would  exist." 
This  was  said  in  reference  to  the  clause  of  the  Constitution  of  1834. 

The  Convention  of  1870,  knowing  that  there  had  been  differences 
of  opinion  on  this  question,  have  conferred  on  the  Legislature  in  this 
added  clause,  the  right  to  i-egulate  the  wearing  of  arms,  with  a  view 
to  prevent  crime. 

It  is  insisted  by  the  Attorney  General,  as  we  understand  his  ar- 
gument, that  this  clause  confers  power  on  the  Legislature  to  prohibit 
absolutely  the  wearing  of  all  and  every  kind  of  arms,  under  all  cir- 
cumstances.    To  this  we  cannot  give  our  assent.     The   power  to 
regulate  does  not  fairly  mean  the  power  to  prohibit ;  on  the  con- 
trary, to  regulate,  necessarily  involves  the  existence  of  the  thing  or 
act  to  be  regulated.     When  applied  to  conduct  or  the  doing  of  a 
thing,  it  must,  of  necessity,  mean  some  check  upon,  or  direction 
given  to  that  conduct  or  course  of  action,  implying  the  act  being 
performed,  but  subject  to  certain  limitations  or  restraints,  either  as 
to  the  manner  of  ,domg  it,  or  time,  or  cu-cumstances  under  which  it 
is  or  may  be  done.     Adopt  the  view  of  the  Attorney  General,  and 
the  Legislature  may,  if  it  chooses,  arbitrarily  prohibit  the  caixying 
all  manner  of  arms,  and  then  there  would  be  no  act  of  the  citizen 
to  regulate. 

But  the  power  is  giv^n  to  regulate,  with  a  view  to  prevent  crime. 
The  enactment  of  the  Legislature  on  this  subject  must  be  guided 
by  and  restrained  to  this  end,  and  bear  some  well  defined  relation 
to  the  prevention  of  crime,  or  else  it  is  unauthorized  by  this  clause 
of  the  Constitution. 

It  is  insisted,  however,  by  the  Attorney  General,  that,  if  -we  hold 
the  Legislature  has  no  power  to  prohibit  the  wearing  of  arms  ab- 
solutely, and  hold  that  the  right  secured  by  the  Constitution  is  a 
private  right,  and  not  a  pubUc  political  one,  then  the  citizen  may 
carry  them  at  all  times  and  under  all  circumstances.  This  does  not 
f oUow  by  any  means,  as  we  think. 

While  the  private  right  to  keep  and  use  such  weapons  as  we  have 
indicated  as  arms  is  given  as  a  private  right,  its  exercise  is  limited 
by  the  duties  and  proprieties  of  social  life,  and  such  arms  are  to  be 
used  in  the  ordinary  mode  in  which  used  in  the  country,  and  at  the 
usual  times  and  places.  Such  restrictions  are  implied  upon  their 
use  as  are  thus  indicated. 

Therefore,  a  man  may  weU  be  prohibited  from  carrying  his  arms 
to  church  or  other  pubhc  assemblage,  as  the  carrying  them  to  snch 
places  is  not  an  appropriate  use  of  them,  nor  necessary  in  order  to 
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his  familiarity  with  them,  and  his  training  and  efficiency  in  their 
use.  As  to  arms  worn,  or  which  are  carried  about  the  person,  not 
being  such  arms  as  we  have  indicated  as  arms  that  may  be  kept  and 
used,  the  wearing  of  such  arms  may  be  prohibited  if  the  Legislature 
deetns  proper,  absolutely,  at  all  times,  and  under  all  circumstances. 
It  is  insisted  by  the  Attorney  General  that  the  right  to  keep  and 
bear  arms  is  a  political,  not  a  civil,  right.  In  this  we  think  he  fails 
to  distinguish  between  the  nature  of  the  right  to  keep  and  its  neces- 
sary incidents,  and  the  right  to  bear  arms  for  the  common  defence. 
Bearing  arms  for  the  common  defence  may  well  be  held  to  be  a 
political  right,  or  for  the  protection  and  maintenance  of  such  rights 
intended  to  be  guaranteed ;  but  the  right  to  keep  them,  with  all 
that  is  implied  fairly  as  an  incident  to  this  right,  is  a  private  indi- 
vidual right,  guaranteed  to  the  citizen,  not  the  soldier. 

It  is  said  by  the  Attorney  General  that  the  Legislature  may  pro- 
hibit the  use  of  arms  common  in  warfare,  but  not  the  use  of  them  in 
warfare  ;  but  the  idea  of  the  Constitution  is,  the  keeping  and  use  of 
such  arms  as  are  useful  either  in  warfare,  or  in  preparing  the  citi- 
zen for  their  use  in  warfare,  by  training  him  as  a  citizen  to  their 
use  in  times  of  peace.     In  reference  to  the  second  article  of  the 
Amendments  to  the  Constitution  of  the  United  States,  Mr.  Story 
says  (vol.  2,  §  1897)  :  "  The  importance  of  this  article  will  scarcely 
be  doubted  by  any  persons  who  nave  duly  reflected  upon  the  sub- 
ject.    The  militia  is  the  natural  defence  of  a  frde  country  against 
sudden  foreign  invasion,  domestic  insurrection,  and  domestic  usur- 
pations of  power  by  rulers.     It  is  against  sound  policy  for  a  free 
people  to  keep  up  a  large  military  establishment  and  standing  armies 
in  times  of  peace,  both  from  the  enormous  expense  with  which  they 
are  attended,  and  the  facile  means  which  thev  afford  to  ambitious 
rulers  to  subvert  the  government,  or  trample  upon  the  rights  of  the 
people.     The  right  of  the  citizen  to  keep  and  bear  arms,  has  justly 
been  considered  as  the  palladium  of  the  liberties  of  the  republic, 
since  it  offers  a  strong  moral  check  against  usurpation  and  arbitrary 
power  of  rulers  ;  and  will  in  general,  even  if  these  are  successful  in 
the  first  instance,  enable   the  people  to  resist  and  triumph  over 
them." 

We  cite  this  passage  as  throwing  light  upon  what  was  intended 
to  be  guaranteed  to  me  people  of  the  States  against  the  power  of 
the  Federal  Legislature,  and  at  the  same  time  as  showing  clearly 
w^hat  is  the  meaning  of  our  own  Constitution  on  this  subject,  as  it  is 
evident  the  State  Constitution  was  intended  to  guard  the  same 
right;  and  with  the  same  ends  in  view.  So  that  the  meaning  of 
the  one  will  give  us  an  understanding  of  the  purpose  of  the  other. 

The  passage  from  Story  shows  clearly  that  this  right  was  intended, 
as  we  have  maintained  in  this  opinion,  and  was  guaranteed  to,  and 
to  be  exercised  and  enjoyed  by  tne  citizen  as  such,  and  not  by  him 
as  a  soldier,  or  in  defence  solely  of  his  political  rights. 

Mr.  Story  adds,  in  this  section :  "  Yet  though  this  truth  would 
seem  to  be  so  clear  (the  importance  of  a  militia),  it  cannot  be 
disguised  that  among  the  American  people  there  is  a  growing  indif- 
ference to  any  system  of  militia  discipline,  and  a  strong  disposition, 
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from  a  sense  of  its  burdens,  to  be  rid  of  all  regulations.  How  it  is 
practicable,"  he  adds,  '^to  keep  the  people  duly  armed  without 
some  organization  it  is  dijBScult  to  see.  There  is  certainly  no  small 
danger  that  indifference  may  lead  to  disgust,  and  disgust  to  con- 
tempt, and  thus  gradually  undermine  all  the  protection  intended  by 
this  clause  of  our  national  bill  of  rights." 

We  may  for  a  moment,  pause  to  reflect  on  the  fact,  that  what  was 
once  deemed  a  stable  and  essential  bulwark  of  freedom,  "  a  well 
regulated  militia,"  though  the  clause  still  remains  in  our  Constitu- 
tions, both  State  and  Ff:^deral,  has,  as  an  organization,  passed  away 
in  almost  every  State  of  the  Union,  and  only  remains  to  us  as  a 
memory  of  the  past,  probably  never  to  be  revived. 

As  we  imderstand  the  able  opinion  of  Judge  Green,  in  the  case  of 
Aymette  v.  State  (2  Hum.  158),  he  holds  the  same  general  views  on 
this  question,  which  are  to  be  found  in  this  opinion.  He  says :  "  As 
the  object  for  which  the  right  to  keep  and  bear  arms  is  secured  is  of 
a  general  nature,  to  be  exercised  by  the  people  \jx  a  body  for  their 
common  defence,  so  the  arms — the  right  to  keep  which  is  secured  — 
are  such  as  are  usually  employed  in  civilized  warfare,  and  constitute 
the  ordinary  military  equipment.  If  these  citizens  have  the  arms  in 
their  hands,  they  are  prepared  in  the  best  possible  manner,  to  repel 
any  encroachments  upon  the  rights  of  those  in  authority." 

He  says,  on  p.  169 :     "  The  Legislature,  therefore,  have  a  right  to 
prohibit  the  weariftg  or  keeping  weapons  dangerous  to  the  peace  and 
safety  of  the  citizens  and  which  are  not  usual  in  civilized  warfare,  or 
would  not  contribute  to  the  common  defence."     And  we  add,  that 
this  right  to  keep  arms,  though  once  secured  by  the  Constitution, 
with  such  incidents  as  we  have  indicated  in  this  opinion,  yet  it  is  no 
more  above  regulation  for  the  general  good  than  any  other  right. 
The  right  to  hold  property  is  secured  by  the  Constitution,  and  no 
man   can   be  deprived  of  his  property  ''but  by  the  judgment  of 
his  peers  or  the  law  of  the  land."     K  the  citizen  is  possessed  of  a 
horse,  under  the  Constitution  it  is  protected  and  his  right  guaranteed ; 
but  he  could  not,  by  virtue  of  this  guaranteed  title,  claim  that  he 
had  the  right  to  take  his  horse  into  a  church  to  the  disturbance  of 
the  people  ;  nor  into  a  public  assemblage  in  the  streets  of  a  town  or 
city,  if  the  Legislature  chose  to  prohibt  the  latter  and  make  it  a 
high  misdemeanor. 

The  principle  on  which  all  right  to  regulate  the  use  in  public  of 
these  articles  of  property,  is,  that  no  man  can  so  use  his  own  as  to 
violate  the  rights  of  others,  or  of  the  community  of  which  he  is  a 
member. 

So  we  may  say,  with  reference  to  such  arms  as,  we  have  held,  he 
may  keep  and  use  in  the  ordinary  mode  known  to  the  country,  no 
law  can  punish  him  for  so  doing,  while  he  uses  such  arms  at  home  or 
on  his  own  premises  ;  he  may  do  with  his  own  as  he  will,  while  doing 
no  wrong  to  others.  Yet,  when  he  carries  his  property  abroad,  goes 
among  the  people  in  public  assemblages  where  others  are  to  be  af- 
fected by  his  conduct,  then  he  brings  himself  within  the  pale  of  pub- 
lic regulation,  and  must  submit  to  such  restrictions  on  tiie  mode  of 
using  or  carrying  his  property  as  the  people  through  their 
ture,  shall  see  fit  to  impose  for  the  general  good. 
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We  may  here  refer  to  the  eases  of  Bliss  v.  Commonwealth  (2 
Littell,  Ky.  R.  90),  State  v.  Reid  (1  Alabama  R.  612),  and  ease  of 
Nunn  V.  State  of  Georgia  (1  Kelley  Rep.  243),  as  containing  much 
of  interesting  and  able  discussion  ot  these  questions ;  in  the  two  last 
of  which  the  general  line  of  argument  found  in  this  opinion  is  main- 
tained. The  Kentucky  opinion  takes  a  different  view,  with  which 
we  cannot  agree.  We  have  not  followed  precisely  either  of  these 
cases,  but  have  laid  down  our  views  on  the  questions  presented, 
aided,  however,  greatly  by  the  reasoning  of  these  enlightened 
courts. 

We  hold,  then,  that  the  Act  of  the  Legislature  in  question,  so  far 
as  it  prohibits  the  citizen  "  either  publicly  or  privately  to  carry  a 
dirk,  sword-cane,  Spanish  stiletto,  belt  or  pocket  pistol,"  is  constitu- 
tional. As  to  the  pistol  designated  as  a  revolver,  we  hold  this  may 
or  may  not  be  such  a  weapon  as  is  adapted  to  the  usual  equipment 
of  the  soldier,  or  the  use  of  which  may  render  him  more  efficient  as 
such,  and  therefore  hold  this  to  be  a  matter  to  be  settled  by  evidence 
as  to  what  character  of  weapon  is  included  in  the  designation  "  re- 
volver." We  know  there  is  a  pistol  of  that  name  which  is  not 
adapted  to  the  equipment  of  the  soldier,  yet  we  also  know  that  the 
pistol  known  as  the  repeater  is  a  soldier's  weapon  —  skill  in  the  use 
of  which  will  add  to  the  efficiency  of  the  soldier.  If  such  is  the 
character  of  the  weapon  here  designated,  then  the  prohibition  of  the 
statute  is  too  broad  to  be  allowed  to  stand,  consistently  with  the 
views  herein  expressed.  It  will  be  seen  the  statute  forbids  by  its 
terms,  the  carrying  of  the  weapon  pubUcly  or  privately,  without  re- 
gard to  time  or  place,  or  circumstances,  and  in  effect  is  an  absolute 
prohibition  against  keeping  such  a  weapon,  and  not  a  regulation  of 
the  use  of  it.  Under  this  statute,  if  a  %ian  should  carry  such  a 
weapon  about  his  own  home,  on  his  own  premises,  or  should  take 
it  from  his  home  to  a  gunsmith  to  be  repaired,  or  return  with  it, 
should  take  it  from  his  room  into  the  street  to  shoot  a  rabid  dog  that 
threatened  his  child,  he  would  be  subjected  to  the  severe  penalties 
of  fine  and  imprisonment  prescribed  in  the  statute. 

In  a  word,  as  we  have  said,  the  statute  amounts  to  a  prohibition 
to  keep  and  use  such  weapon  for  any  and  all  purposes.  It  there- 
fore, in  this  respect,  violates  the  constitutional  rignt  to  keep  arms, 
and  the  incidental  right  to  use  them  in  the  ordinary  mode  of  using 
such  arms  and  is  inoperative. 

If  the  Legislature  think  proper,  they  may  by  a  proper  law  regu- 
late the  carrying  of  this  weapon  publicly,  or  abroad,  in  such  a  man- 
ner as  may  be  deemed  most  conducive  to  the  public  peace,  and  the 
protection  and  safety  of  the  community  from  lawless  violence.  We 
only  hold  that,  as  to  this  weapon,  the  prohibition  is  too  broad  to  be 
sustained. 

The  question  as  to  whether  a  man  can  defend  himself  against 
&n  indictment  for  carrying  arms  forbidden  to  be  carried  by  law,  by 
showing  that  he  carried  them  in  self-defence,  or  in  anticipation  of 
%n  attack  of  a  dangerous  character  upon  his  person,  is  one  of  some 
little  difficulty.  The  real  question  in  such  case,  however,  is  not  the 
right  of  self-aefence,  as  seems  to  be  supposed  (for  that  is  onceded 
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by  our  law  to  its  fullest  extent),  but  the  right  to  use  weapons,  or 
select  weapons  for  such  defence,  which  the  law  forbids  him  to  keep 
or  carry  about  his  person.  K  this  plea  could  be  allowed  as  to  weap- 
ons thus  forbidden,  it  would  amount  to  a  denial  of  the  right  of  the 
Legislature  to  prohibit  the  keeping  of  such  weapons  ;  for,  if  he  may 
lawfully  use  them  in  self-defence,  he  may  certainly  provide  them, 
and  keep  them,  for  such  purpose ;  and  thus  the  plea  of  right  of 
self-defence  Avill  draw  with  it,  necessarily,  the  right  to  keep  and  use 
everything  for  such  purpose,  however  pernicious  to  the  general  in- 
terest or  peace  or  qmet  of  the  community.  Admitting  the  right  of 
self-defence  in  its  broadest  sense,  still  on  sound  principle  everj^ 
good  citizen  is  boimd  to  yield  his  preference  as  to  the  means  to  be 
used,  to  the  demands  of  the  public  good ;  and  where  certain  weap- 
ons are  forbidden  to  be  kept  or  used  by  the  law  of  the  land,  in  order 
to  the  prevention  of  crime  —  a  great  public  end  —  no  man  can  be 
permitted  to  disregard  this  general  end,  and  demand  of  the  com- 
munity the  right,  in  order  to  gratify  his  whim  or  wilful  desire  to 
use  a  particular  weapon  in  his  particular  self-defence.  The  law  al- 
lows ample  means  of  self-defence,  without  the  use  of  the  weapons 
which  we  have  held  may  be  rightfully  prescribed  by  this  statute. 
The  object  being  to  banish  these  weapons  from  the  community  by 
an  absolute  prohibition  for  the  prevention  of  crime,  no  man's  partic- 
ular safety,  if  such  case  could  exist,  ought  to  be  allowed  to  defeat 
this  end.  Mutual  sacrifice  of  individual  rights  is  the  bond  of  all 
social  organizations,  and  prompt  and  willing  obedience  to  all  laws 
passed  for  the  general  good,  is  not  only  the  duty,  but  the  highest 
interest  of  every  man  in  the  land.  The  principle  we  have  laid 
down  is  sustained  by  a  well  established  rule  of  the  law  of  nations  in 
the  conduct  of  war.  Wh#e  the  general  rule  is,  that  one  belligerent 
may  do  his  enemy  all  the  injury  he  can,  and  for  such  purpose  may 
lawifuUy  kill  him,  yet  the  use  of  poisoned  weapons  is  forbidden  by 
the  law  of  nations,  on  the  ground  that  higher  ends  are  thereby  sub- 
served, and  the  rights  of  sovereign  belligerent  nations  even  should 
be  made  subordinate  to  these  ends.  Vattel,  Law  of  Nations,  top  p. 
361.  So  while  the  right  of  self-defence  is  one  at  all  times  to  be 
maintained,  yet  as  to  the  means  used  to  attain  this  end,  they  must 
be  subordinated  to  the  higher  claims  of  the  general  good  of  the 
community. 

We  admit  extreme  cases  may  be  put,  where  the  rule  may  work 
harshly,  but  this  is  the  result  of  all  general  rules  —  that  they  may 
work  harshly  sometimes  in  individual  cases.  By  our  system,  how- 
ever, allowing  the  Attorney  General  to  enter  nolle  prosequi^  with 
the  assent  of  the  court,  there  is  but  little  danger  of  the  law  being 
enforced  in  any  such  cases  to  the  detriment  of  any  one ;  and  if  such 
case  should  occur,  an  application  to  Executive  clemency  may  fairly 
be  assumed  as  the  remedy  provided  by  the  Constitution  to  meet 
all  such  exigencies. 

lA  the  case  of  The  State  y,  Andrews^  one  of  the  cases  now  under 
investigation,  it  is  stated  in  bill  of  exceptions,  that  a  "  plea  of  self- 
defence"  was  filed,  demurred  to,  and  demurrer  overruled.  We  can- 
not notice  the  action  of  the  court  on  this  question,  as  the  plea  is  not 
set  out  so  that  we  can  see  its  allegations  and  judge  of  their  merits. 
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It  was  proposed,  however,  to  prove  "  that  there  was  a  set  of  men 
in  the  neighborhood  of  defendant  during  the  time  he  had  carried  his 
pistol,  and  before,  seeking  the  life  of  defendant."  This  testimony 
was  objected  to,  and  objection  sustained  by  the  court.  We  cannot 
see  from  this  statement  that  the  court  erred,  as  the  character  of  the 
weapon  is  nowhere  shown  ;  and  it  may  have  been  such  a  weapon,  as 
we  have  held  above,  to  have  been  properly  forbidden  to  be  carried 
at  all.     If  so,  then  it  was  no  defence  to  the  indictment. 

The  proof,  however,  showed  that  he  had  been  in  the  habit  of 
carrying  a  pistol  since  the  war.  In  such  a  case,  he  could  not  claim 
that  he  was  really  in  peril  of  life  or  limb  or  great  bodily  harm,  so 
imminent  as  to  present  any  element  of  self-defence  in  justification  of 
his  carrying  his  pistol. 

The  law  of  the  land  gave  him  ample  protection,  if  he  had  chosen 
to  seek  its  aid,  by  authorizing,  on  proper  application,  the  arrest  of 
the  parties,  and  sureties  to  keep  the  peace,  or  confinement  in  prison, 
to  prevent  the  threatened  injury.  No  court  can  assume  that  the 
law,  in  such  case,  would  be  powerless  to  give  the  needed  protection. 
And  we  hold,  that  it  is  not  only  the  highest  duty  of  aU  to  submit  to 
the  law,  and  seek  its  protection,  thus  doing  i*everence  to  its  man- 
dates, but  that  this  involves  no  humiliation,  nor  element  of  coward- 
ice. On  the  contrary,  it  marks  the  highest  moral  courage  to  do 
light,  notwithstanding  passion  and  pride  may  urge  us  to  the  con- 
trary course.  He  who  subordinates  his  pride  and  his  passions  to  the 
high  behests  of  social  duty,  has  shown  himself  as  possessing  the 
highest  attribute  of  a  noble  manhood,  sacrifice  of  self  and  pride,  for 
the  public  good,  in  obedience  to  law. 

In  this  view  of  the  case,  the  question  of  what  circumstances  will 
justify  a  party  in  carrying  arms,  such  as  the  Constitution  permits 
him  to  keep,  in  legitimate  self-defence,  is  hardly  fairly  before  us. 
We  may  say,  that  the  clause  of  the  Constitution  authorizing  the  Leg- 
islature to  regulate  the  wearing  of  arms  with  a  view  to  prevent 
crime,  could  scarcely  be  construed  to  authorize  the  Legislature  to 
prohibit  such  wearing,  where  it  was  clearly  shown  they  were  worn 
bond  fide  to  ward  off  or  meet  imminent  and  threatened  danger  to  life 
or  limb,  or  great  bodily  harm,  circumstances  essential  to  make  out  a 
case  of  self-defence.  It  might  well  be  maintained  they  were  not 
worn  under  such  circumstances  in  order  to  crime,  or  that  such 
purpose  existed,  or  that  the  wearing,  under  the  circumstances  in- 
dicated, of  a  weapon  that  might  lawfully  be  kept,  had  any  direct 
tendency  to  produce  crime.  On  the  contrary,  the  purpose  would  be 
to  prevent  the  commission  of  crime  on  the  part  of  another. 

If  the  party  is  protected  in  the  keeping  and  use  of  such  arms  as 
>ve  have  indicated,  only  to  be  restrained  by  such  regulations  as  may 
be  enacted  by  the  Legislature,  with  a  view  to  prevent  crime,  it  would 
seem  that  the  use  of  such  a  weapon  for  defence  of  the  person  when 
Lu  actual  peril,  the  end  being  a  lawful  one,  ought  not,  upon  any 
30und  principle,  to  subject  a  party  to  punishment.  However,  when 
the  Legislature  shall  enact  a  law  r^ulating  the  wearing  of  weapons 
constitutionally  allowed  to  be  kept  and  used,  as  held  in  this  opinion, 
die  question  may  be  presented  fairly,  and  can  be  decided. 
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There  was  a  motion  to  quash  the  indictment  in  each  one  of  these 
cases,  which  was  overruled.  The  indictment  in  each  case  only 
charges  that  the  parties  carried  a  pistol,  without  specifying  the  char- 
acter of  the  weapon,  whether  belt  or  pocket  pistol,  or  revolver. 
This  was  too  indefinite  a  charge  on  such  a  statute,  however  literally 
it  might  be  construed.  There  should  be  such  specifications  in  the 
indictment  as  will  Enable  the  court  to  see  that  the  weapon  forbidden 
by  the  statute  has  been  worn,  and  to  inform  the  defendant  of  the 
character  of  weapon  for  the  carrying  of  which  he  is  to  be  held  to 
answer. 

For  this  error,  the  cases  will  be  reversed ;  the  indictments  quashed, 
and  remanded  to  the  Circuit  Courts  to  be  further  proceeded  in. 

Nicholson,  C.  J.,  and  Deadebick,  J.,  concurred  in  the  general 
views  of  the  opinion.  Sneed,  J.,  dissented  from  so  much  of  the 
opinion  as  questioned  the  right  of  the  Legislature  to  prohibit  the 
wearing  of  arms  of  any  description,  or  sought  to  limit  the  operation 
of  the  Act  of  1870. 

Nelson,  J.,  delivered  the  following  opinion  :  — 

Concurring,  as  I  do,  in  much  of  the  reasoning  of  the  majority 
of  the  court,  and  believing  that  the  object  of  the  Legislature,  in 
passing  the  Act  of  1870,  was  to  promote  the  public  peace,  I  am, 
nevertheless  constrained  by  a  sense  of  duty  to  observe,  that,  in  mj 
opinion,  that  statute  is  in  violation  of  one  of  the  most  sacred  rights 
known  to  the  Constitution.     Ever  since  the  opinions  were  promul- 
gated, it  has  been  my  deliberate  conviction  that  the  exposition  of 
the  Constitution  by  Judge  Robert  Whyte,  in  Simpson  v.  The  State^ 
6  Yerg.  360,  was  much  more  correct  than  that  of  Judge  Green  in 
Aymette  v.  The  State,  2  Hum.  165.     The  expression  in  the   case 
last  named,  that  the  citizens  do  not  need,  for  the  purpose  of  repel- 
ling encroachments  upon  their  rights,  "the  use  of  those  weapons 
which  are  usually  employed  in  private  broils,  and  are  efficient  only 
in  the  hands  of  the  robber  and  assassin,  is,  in  my  view,  an  unwar- 
rantable aspersion  upon  the  conduct  of  many  honorable  men  who 
were  well  justified  in  using  them  in  self-defence.     Ibid,  158.     The 
provision  contained  in  the  declaration  of  rights  in  the  Constitution 
of  1834,  "  that  the  free  white  men  of  this  State  have  a  right  to 
keep  and  bear  arms  for  their  common  defence,"  is  not  restricted  to 
jmblic  defence^  as  held  in  Aymette  v.  The  State,  2  Hum.  158.     Had 
such  been  the  intention,  the  definite  article  "  the  "  would  have  been 
employed  instead  of  the  personal  pronoun  "  their,"  which  is  used   in 
a  personal  sense,  and  was  intended  to  convey  the  idea  of  a  right 
belonging  equally  to  more  than  one,  general  in  its  nature,  and  uni- 
versally applicable  to  all  the  citizens.     The  word  "  bear  "  was  not 
used  alone  in  the  military  sense  of  carrying  arms,  but  in  the  popular 
sense   of  wearing  them   in  war  or  in  peace.     The  word  "arms,** 
means  "  instruments  or  weapons  of  offence  or  defence,"  and  is  not 
restricted,  by  any  means,  to  public  warfare. 

The  declaration  of  rights,  section  26,  in  the  Constitution  of  1870, 
omits  the  words  "  free  white  men,"  and  contains  an  additional  pro- 
vision, which  should  be  construed  in  connection  vrith  the  pre- 
vious decisions  of  this  court,  the  conflict  in  which  was  well  kno^vm  to 
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the  framers  of  that  instrument.  After  declaring  "  that  the  citizens 
of  this  State  have  a  right  to  keep  and  to  bear  arms  for  their  common 
defence,"  it  is  added :  "  But  the  Legislature  shall  have  power,  by 
law,  to  regulate  the  wearing  of  arms  with  a  view  to  prevent  crime. 
The  word  "  bear  "  was  manifestly  employed  in  the  Constitution  of 
1870,  to  convey  the  idea  of  carrying  arms  either  for  public  or 
private  defence  ;  otherwise,  it  was  unnecessary  to  add  the  provision 
that  the  Legislature  shall  have  power  "  to  regulate  the  wearing  of 
arms  with  the  view  to  prevent  crime."  The  habit,  or  custom,  in- 
tended to  be  regulated,  was  not  that  of  bearing  arms  fit  only  to  be 
used  in  war,  and  which,  from  the  pubUcity  with  which  such  arms 
are  carried,  needed  but  little,  if.  any,  regulation.  It  was  well  known 
to  the  Convention,  that  a  very  large  number  of  citizens  had  become 
accustomed,  during  the  late  civil  war,  to  carry  pistols  and  other 
weapons  not  ordinarily  used  in  warfare,  and  had  retained  this  habit 
after  the  close  of  the  war,  and  that  dangerous  wounds,  as  well  as 
frequent  homicides,  were  the  result  of  its  universal  prevalence  ;  and 
the  object  of  conferring  express  power  to  regulate  the  mode  of  wear- 
ing them,  -was  not  to  destroy  the  right,  but  so  to  control  it  that  the 
Legislature,  by  declaring  that  such  arms  should  be  worn  publicly 
and  not  secretly  upon  the  person,  might  prevent  those  crimes  which 
are  of t«n  committed  by  armed  men  in  taking  the  lives  of  their  un- 
armed adversaries.  To  "  regulate  "  does  not  mean  to  destroy,  but 
*'  to  adjust  by  rule,"  "  to  put  in  good  order,"  to  produce  uniformity 
of  motion  or  of  action ;  and,  under  this  provision,  there  can  be  no 
question  that,  while  the  Legislature  has  no  power  to  prohibit  the 
wearing  of  arms,  it  has  the  right  to  declare  that,  if  worn  upon  the 
person,  they  shall  be  worn  in  a  public  manner.  The  Act  of  1870, 
instead  of  regulating,  prohibits '  the  vrearing  of  arms,  and  is,  there- 
fore, in  my  opinion,  unconstitutional  and  void. 

In  Bliss  V.  Commonwealth^  2  Lit.  90,  the  statute  to  prevent  per- 
sons wearing  concealed  arms,  was  held  unconstitutional,  as  infnng- 
ing  the  right  of  the  people  to  bear  arms  in  defence  of  themselves 
and  the  State.  See  Cooley  Const.  Lim.  350 ;  Coekram  v.  The 
State^  24  Texas,  401.  The  words  "  in  defence  of  themselves  and 
the  State,"  are  equivalent  to  the  words  "  for  their  common  defence," 
and  but  for  the  power  to  regulate,  ingrafted  upon  the  Constitution 
of  1870,  should  be  interpreted  here  as  they  were  in  Kentucky  : 
"  The  words  '  rules  and  regulations^^  in  the  Constitution  of  the 
United  States,  are  usually  employed  in  the  Constitution  in  speaking 
of  some  particular  specified  power,  which  it  means  to  confer  on  the 
government,  and  not,  as  we  have  seen,  when  granting  general 
powers  of  legislation:  as,  to  make  rules  for  the  government  and 
r^ulation  of  the  land  and  naval  forces ;  to '  regulate '  commerce ; 
to  establish  an  uniform  rule  of  naturalization ;  to  coin  money  and 
*  regulate '  the  value  thereof.  In  all  these,  as  in  respect  to  the 
Territories,  the  words  are  used  in  a  restricted  sense :  "  Paschal's 
Anno.  Const.,  238 ;  Scott  v.  Sandford,  19  How.  337 ;  2  Story's 
Const,  (3d.  ed.),  196,  213. 

Neither  the  old  nor  the  new  Constitution  confers  the  right  to  keep, 
or  to  bear,  or  to  wear  arms,  for  the  purpose  of  aggression.     The 
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light  exists  only  for  the  purpose  of  defence ;  and  this  is  a  right 
which  no  constitutional  provision  or  Legislative  enactment  can  de 
stroy.     The  right  to  the  enjoyment  of  Itfe  is  one  of  the  "  inalienable 
rights  "  with  which  the  Declaration  of  Independence  declares  that 
all  men  are  endowed  by  their  Creator.     And  one  of  the  most  classi- 
cal and  elegant  of  all  legal  commentators  declared,  in  regard  to  the 
great  right  of  self-defence,  that  the  law,  in  this  case,  respects  the 
passions  of  the  human  mind,  and  (when  external  violence  is  oflEered 
to  a  man  himself,  or  to  those  to  whom  he  bears  a  near  connection) 
makes  it  lawful  in  him  to  do  himself  that  immediate  justice  to  which 
he  is  prompted  by  nature,  and  which  no  prudential  motives  are  strong 
enough  to  restrain.     It  considers  that  the  future  process  of  the  law 
is  by  no  means  an  adequate  remedy  for  injuries  accompanied  with 
force,  since  it  is  impossible  to  say  to  what  wanton  lengths  of  rapine 
or  cruelty  outrages  of  this  sort  might  be  carried,  unless  it  were  per- 
mitted a  man,  immediately,  to  oppose  one  violence  vdth  another. 
Self-defence,  therefore,  as  it  is  justly  called  the  primary  law  of  na- 
ture, so  it  is  not,  neither  can  it  be  in  fact,  taken  away  by  the  law 
of    society."     3  Black.  Com.  4.     In  accordance  with  this  view,  I 
hold  that  when  a  man  is  really  and  truly  endangered  by  a  law- 
less assault,  and  the  fierceness  of  the  attack  is  such  as  to  require 
immediate  resistance  in  order  to  save  his  own  life,  he  may  defend 
himself  \nth  any  weapon  whatever^  whether  seized  in  the  heat  of 
the  conflict,  or  carried  for  the  purpose  of  self-defence.     He  is  not 
boimd  to  humiliate,  or  perchance  to  perjure  himself,  in  the  slow 
and  often  ineffectual  process  of  "  swearing  the  peace,"  or  to  en- 
courage the  onslaught  of  his  adversary  by  an  acknowledgment  of 
timidity  or  cowardice.     It  is  deeply  to  oe  regretted  that  any  peace- 
ful citizen  should  be  placed  in  a  condition  making  it  necessary  for 
him  to  carry  arms  for  his  own  protection,  and  that  a  purpose,  lauda- 
ble and  honorable  in  itself,  is  often  perverted  by  "  lewd  fellows  of 
the  baser  sort "  to  purposes  of  assassination  or  revenge.     But  some 
of  the  most  important  elements  in  nature,  such,  for  example,  as  fire 
and  water,  may  be  so  misused  and  perverted.     Yet  we  do  not  pro- 
hibit or  destroy  their  use.     We  endeavor  only  to  regulate  it. 

In  the  purer  and  better  days  of  the  Republic,  "  a  well-regulated 
militia  was  regarded  as  necessary  to  the  security  of  a  free  State ; " 
and  it  was  declared  in  the  first  amendment  to  our  National  Consti- 
tution, that  "the  right  of  the  people  to  keep  and  to  bear  arms 
should  not  be  infringed." 

So,  "  by  the  Anglo-Saxon  laws,  or  rather  by  one  of  the  primary 
and  indispensable  conditions  of  political  society,  every  freeholder,  if 
not  every  freeman,  was  boimd  to  defend  his  country  against  hostile 
invasion  ; "  and  by  the  statute  of  Winchester,  13  Edw.  I.,  every 
man  between  the  ages  of  fifteen  and  sixty  was  to  be  assessed  and 
isworn  to  keep  armor  according  to  the  value  of  his  lands  and  goods  : 
for  fifteen  pounds  and  upward  in  rent,  or  forty  marks  in  goods,  a 
hauberk,  an  iron  breastplate,  a  sword,  a  knife,  and  a  horse ;  for 
smaller  property,  less  extensive  arms.  See  Hallam's  Const.  Hist. 
311.  These  laws  were  subsequently  repealed  or  modified  in  the  in- 
terests of  despotic  power.     And  Mr.  Tucker,  in  his  notes  to  Black 
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stone,  sa^s,  that  *^  whoever  examines  the  forest  and  game  laws  in  the 
British  Code,  will  readily  perceive  that  the  right  of  keeping  arms  is 
taken  away  from  the  people  of  England."  See  1  Sharsw.  Black, 
143.  A  zealous  concern  for  public  liberty  and  personal  security 
animated  our  patriotic  ancestors  to  encourage  the  use  of  arms.  It 
was  once  the  policy,  too,  of  our  State  Government  to  foster  a  mar- 
tial spirit  among  the  people,  and  to  train  them  to  the  use  of  arms, 
not  only  for  the  purpose  of  national  defence,  but  also  in  case  of 
necessity,  for  defence  of  their  own  persons.  The  tendency  now  ap- 
pears to  be  the  other  way,  and  passive  obedience  and  slavish  sub- 
mission to  wrong  and  outrage  would  seem  to  be  the  growing  spirit  of 
the  times.  While  '*  shooting  matches  '*  were  once  encouraged  by 
the  Legislature,  as  a  proper  method  of  accustoming  the  citizens  to 
the  use  of  arms,  the  timid  course  of  existing  legislation  is  to  make 
the  peace  warrant  the  only  potent  weapon  of  defence,  and  to  teach 
the  people  to  ''  have  peace  "  upon  any  terms,  no  matter  how  degrad- 
ing. . 

Regretting,  as  I  do,  that  the  nobler  objects  of  bearing  and  wear- 
ing arms  are  too  often  and  too  horribly  perverted,  I  cannot  approve 
legislation  which  seems  to  foster  and  encourage  a  craven  spirit  on 
the  part  of  those  who  are  disposed  to  obey  the  laws,  and  leaves 
them  to  the  tender  mercies  of  those  who  set  all  law  at  defiance. 

TURNEY,  J.     I  concur  in  the  foregoing  dissenting  opinion. 

The  right  of  the  people  to  keep  and  bear  and  the  only  other  I  shall  at  present  take 

arms,  is  a  rieht  securea  by  the  various  Con-  notice  of,  is,  that  liberty  which  every  sub- 

tftitotions  or  this  country.    By  Blackstoue  ject  has,  not  only  to  provide  himself  with 

it  is  considered  as  one  of  the  liberties  of  arms  proper  for  his  defence,  but  to  accus- 

Kn^lishmen.     1  Com.  143,  144.  torn  himself  to  the  use  of  those  arms,  and 

The  statute  9th  Geo.  I.  c.  35,  sec.  10,  to  travel  with  them  whenever  he  has  a 

aA.-r  setting  forth  that  dissolute  and  dis-  mind.  This,  my  Lords,  is  not  onlv  a  defence 

orderly  people  frequently  appear  in  gangs  for  our  liberties,  but  it  is  the  chief  and  the 

upon  the  sea^coast,  armed  for  the  purpose  only  defence  upon  which  we  ought  to  de^ 

(if  smoggling,  and  that  several  officers  of  pend  for  the  preservation  of  our  country 

the  revenue  have  been  wounded  and  mur-  against  foreign    invasions.      In  arbitrary 

dered    by  such  persons,  enacts  that  any  governments,  we  know  it  is  the  custom  and 

(>etBonA,  to  the  number  of  three  or  more,  the  maxim  to  disarm  the  people,  and  to 

who  sbaU  assemble  for  such  purpose,  armed  prevent  any  man's  furnishing  himself  with  ' 

with  iir«;-arms  or  other  offensive  weapons,  arms,  or  accustoming  himself  to  the  use  of 

shall   hi  arrested,  and  upon  due  proof  of  them,  but  such  as  are  retained  and  em- 

their   being  assembled  armed>  in  order  to  ployed  by  the  government ;  therefore  such 

a8si:»c     ia  smuggling,  shall    be  acyudged  governments  are  always  obliged  to  keep  a 

guilty   of  felony,  and  transported  to  the  Targe  body  of  mercenary  troops  in  their 

American  colonies  for  seven  years.     Sec.  pay,  who  may  perhaps  sometimes  be  able 

13  of   the  same  statute  provides  that  all  to  defend  the  countrv  against  invasions, 

persona  to  the  number  or  two  or  more  in  but  thev  are  generally  able,  and  always 

company  who  shall  be  found  within  five  ready  and  willing  to  defend  their  pay-mas- 

mik^  of  the  sea-coast,  &c.,  with  merchan-  ters  against  the  justest  resentment  of  the 

dtse  upon  which  the  duties  have  not  been  people,  so  that  in  such  comntries  it  mav  be 

paid,   and  who  shall  carry  anv  offensive  justly  said  the  people  are  preserved  from 

arms,  shall  be  transported  as  felons.  being  plundered  by  foreign  enemies,  for  no 

Upon    the  debate  upon  this  bill  in  the  other  reason  but  that  their  domestic  plun- 

Ui>o0e  of  Lords,  May  15,  1736,  its  passa^  derers  may  find  a  more  rich  and  plentiful 

in  this    form  was  strenuouslv  opposed  by  booty ;  and  in  all  such  countries  we  find 

Lord  Talbot,  the  then  Lord   Chancellor,  their  laws  are  generally  partial  in  favor  of 

a.iwl  by  X>3rd  Uardwicke,  the  then  Chief  tax-gatherers,  and  other    instruments  of 

Jiutice  of  the  King's  Bench.    One  of  the  power,  and  terribly  severe  upon  those  who 

groands  of  their  opposition  is  set  forth  as  shall  upon  any  occasion  dare  to  oppose 

follows  in   Cobbett's  Pari.  Hist.  vol.  9,  p.  them,  in  what  they  may  please  to  call  the 

1230  :    **  A  third  guard  for  our  liberties,  execution  of  their  office.   Having  premised 

vou.  I-  31 
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these  observations  upon  our  Constitution,  reasons  given  in  the  protest  was  this  (Cob> 
and  upon  the  nature  of  a  free  government,  bett,  vol.  9,  1267) :  **  As  two  noble  and 
give  ine  leave,  mj  Lords,  to  apply  them  to  learned  lords,  who  preside  in  the  two 
that  clause  iu  this  bill  which  suojects  every  greatest  courts  of  the  kingdom,  showed  bv 
man  in  the  kingdom  to  the  danger,  nav,  I  the  strongest  arguments  that  the  bill,  as  it 
may  say,  certainty,  of  beine  committed  to  now  stands,  may  be  dangerous  to  the  lib- 
prison  by  a  single  justice  of  peace  without  erties  of  our  feliow-subiects,  we  could  not 
bail  or  mainprise,  of  being  convicted  and  aeree  in  the  passing  of  it,  however  expe- 
transported  as  a  smuggler,  and  if  he  re-  dient  or  necessary  it  may  be  supposed  in 
turns  before  the  time  limited,  hanged  as  other  respects." 

a  felon,  without  benefit  of  clergy ;  and  all  How  far  it  is  within  the  legislative  power 

this  without  his  having  been  guilty  of  any  to  regulate  the  right  of  the  people  to  keep 

one  overt  act,  except  that  of  travelling  and  bear  arms  is  a  question  of  difficulty 

properly  armed  for  his  defence,  and  having  upon  which  there  has  existed  much  diver- 

the  misfortune  to  meet  with  two  of  his  sity  of  opinion.  The  first  case  in  which  the 

friends  upon  the  road,  armed  in  ihe  same  ouestion  arose  is  believed  to  be  the  case  of 

manner,  m  case  any  two  rogues  of  inform-  Bliss  v.  Com.  (2  Littell  (Ky.),  90),  decided 

ers,  or  perhaps  real  smugglers,  who  are  to  in  1822.    Li  that  case  a  statute  to  prevent 

get  150/.,  perhaps  250/.  by  their  perjury,  persons  from  wearing  concealed  arms  was 

shall  swear  that  this  honest  man  and  his  neld  to  be  unconstitutional  and  void.    The 

two  friends  were  assembled  and  armed,  in  opinion  of  the  court  in  that  case  is  as  fol- 

order  to  be  aiding  and  assisting  in  the  lows :  — 

clandestine  running,  landing,  re-scning,  or  **  This  was  an  indictment  founded  on  the 

carrving  away  prohibited  or  uncustomed  act  of  the  Legislature  of  this  State,  to  pre- 

goods.    This  regulation,  when  stripped  of  vent  persons  in  this  Conunonwealth  m>m 

that  multiplicity  of  words  which  render  wearing  concealed  arms, 

obscure  the  meaning  and  intent  of  every  **  The  act  provides,  that  any  person  in  this 

clause  of  an  act  of  parliament,  really  seems  Commonwealth,  who  shall  uereafter  wear 

CO  me  to  be  th.'  most  terrible  and  the  most  a  pocket-pistol,  dirk,  large  knife,  or  sword 

entrapping  regulation  that  was  ever  pro-  in  a  cane,  concealed  as  a  weapon,  unless 

posed  in  any  country.    If  it  passes  into  a  when  travelling  on  a  journey,  snail  be  fined 

law  I  am  sure  that  it  will  not  be  quite  safe  in  any  sum  not  less  than  $100 ;  which  may 

for  any  three  gentlemen  iu  the  kingdom  to  be  recovered  in  any  court  having  iurisdic- 

be  seen  in  company  together,  if  they  have  tion  of  like  sums,  by  action  of  debt,  or  on 

but  walking  swords  by  their  sides.  pre^ntment  of  a  grand  jury. 

"  It  is  evident  at  first  view,  that  this  reg-  **  The  indictment,  in  the  words  of  the  aet, 
ulatiou  id  repugnant  to  all  die  maxims  of  charges  Bliss  with  having  worn  concealed 
free  government.    The  wearing  of  arms  is  as  a  weapon,  a  sword  in  a  cane, 
au  act  not  only  innocent  but  highly  com-  "  Bliss  was  found  guilty  of  the  charge, 
mendable,  therefore  no  presumption  of  any  and  a  fine  of  $100  assessed  by  the  jury,  and 
crime  can  from  thence  be  inferred.    .    .    .  judgment  was  thereon  rendered    by    the 
From  what  I  have  said,  my  Lords,  it  ap-  court.    To  reverse  that  judgment.    Bliss 
pears,  that  if  this  clause  passes  into  a  law,  appealed  to  this  court, 
the  liberty  and  the  life  of  every  subject  in  "  In  argument  the  judgment  was  assailed 
Britain  will  be  exposed  to  very  great  perils  by  the  counsel  of  Bliss,  exclusively  on  the 
if  he  ever  travels  with  arms  for  nis  defence  ground  of  the  act  on  which  the  indictment 
or  appears  abroad  with  any  oft'ensive  weapon  is  found  being  in  conflict  with  the  twenty- 
in  his  custody  ;  therefore  we  may  supplose  third  section  of  the  tenth  article  of  the  Con- 
that  in  such  circumstances  no  man  will  ever  stitution  of  this  State. 

travel  with  arms,  and  since  no  man  can  "  That  section  provides,  *  that  the  ri^ht  of 

make  use  of  any  arms,  it  is  not  to  be  sup-  the  citizens  to  bear  arms  in  defence  of  them> 

posed  that  any  man  will  be  at  the  expense  selves  and  the   State,  shall  not  be    que»- 

of  providing  himself  with  such  utensils;  tioned.' 

for  which  reason  I  must  look  upon  this  bill  "  The  provision  contained  in  this  section 
as  a  bill  for  disarming  the  whole  kingdom ;  perhaps  is  as  well  calculated  to  secure  to 
and  surely  none  of  your  lord.ships  will  the  citizens  the  right  to  bear  arms  in  de- 
think  that  the  passing  of  any  such  bill  is  fence  of  themselves  and  the  State,  as  any 
consistent  v^nth  *the  preservation  of  our  that  could  have  been  adopted  by  the  xnakei* 
happy  Constitution  or  the  safety  of  our  na-  of  the  Constitution.     If  the  right   be  as- 
tive  country    ....    From  what  I  have  sailed,  immaterial  through  what  medinni, 
said,  my  I>ords   I  think  it  is  now  evident  whether  by  an  act  of  the  Legislature  or  in 
that  if  this  bill  passes  into  a  law,  it  will  be  any  other  form,  it  is  equally  op])OHed  to  the 
dangerous  for  any  man  in  the  kingdom  to  comprehensive  import  of  the  section.    Tfa^ 
travel  with  arms ;  and  therefore  it  may,  as  Legislature  is  nowhere  expressly  mentioned 
was  said  in  the  beginning  of  the  debate,  be  in  the  section ;  but  the  hin^uage  employed 
justly  called  a  bill  for  disarming  the  people  is  general,  without  containing  any  expre»- 
uf  Great  Britain,  in  order  to  preserve  their  sion  restricting  its  import  to  any  particular 
liberties,  and  make  them  pay  their  taxes.*'  department  of  government;    and   in    the 
Upon  the  passage  of  the  bill  eighteen  lords  twenty-eighth  section  of  the  same  article 
placed  on  record  their  protest.    One  of  the  of  the  Constitution  it  is  expressly  declared^ 
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'  that  everything  in  that  article  is  excepted  and  if  the  act  he  consistent  with  the  Consti- 
ont  of  the  general  powers  of  ^yemment,  tution,  it  cannot  he  incompatihle  with  that 
and  shall  forever  remain  inviolate ;  and  instmment  for  the  Legislature,  hy  succes- 
that  all  laws  contrary  thereto,  or  contrary  sive  enactments,  to  entirely  cut  off  the  ex- 
to  the  Constitution,  shall  be  i-oid.*  ercise  of  the  right  of  the  citissens  to  bear 
'*  It  was  not.  however,  contended  by  the  at-  arms.  For,  in  principle,  there  is  no  differ- 
tomey  of  the  Commonwealth,  that  it  would  ence  between  a  law  prohibiting  the  wear- 
be  competent  for  the  Legislature,  by  the  ing  concealed  arms,  and  a  law  forbidding: 
enactment  of  any  law,  to  prevent  the  citi-  the  wearing  such  as  are  exposed ;  and  if 
tens  from  bearing  arms  either  in  defence  the  former  be  unconstitutional,  the  latter 
of  themselves  or  the  State,  but  a  distinction  must  be  so  likewise, 
vas  taken  between  a  law  prohibiting  the  **  We  may  possibly  be  told,  that  although 
exercise  of  the  right,  and  a  law  merely  a  law  of  either  description  may  he  enacted 
regulating  the  manner  of  exercising  that  consistently  with  the  Constitution,  it  would 
rii^ht ;  and  whilst  the  former  was  admitted  be  incompatible  with  that  instrument  to 
U*  be  incompatible  with  the  Constitution,  it  enact  laws  of  both  descriptions.  But  if 
was  insisted  that  the  latter  is  not  so,  and  either,  when  alone,  be  consistent  with  the 
under  that  distinction,  and  by  assigning  the  Constitution,  which,  it  may  be  asked,  would 
act  in  question  a  place  in  the  latter  descri})-  be  incompatible  with  that  instrument,  if 
tion  of  laws,  its  consistency  with  the  Consti-  both  were  enacted  ? 

tution  was  attempted  to  be  maintained.  "  The  law  first  enacted  would  not  be ;  for, 
"Thatthe  provisions  of  the  act  in  question  as  the  argument  supposes  either  may  be 
do  not  import  an  entire  destruction  of  the  enacted  consistent  with  the  Constitution, 
riehc  of  the  citizens  to  bear  arms  in  defence  that  which  is  first  enacted  must,  at  the  time 
or  themselves  and  the  State,  will  not  be  con-  of  enactment,  be  consistent  with  the  Consti- 
troverted  by  the  court,  for  though  the  citi-  tution ;  and  if  then  consistent,  it  cannot  be- 
zens  are  forbid  wearing  weapons  concealed  come  otherwise,  by  any  subsequent  act  of 
in  the  manner  descried  in  the  act,  they  the  Legislature.    It  must,  therefore,  be  the 
may  nevertheless,  bear  arms  in  an^r  other  latter  act  which  the  argument  infers  would 
admissible  form.    But  to  be  in  conflict  with  be  incompatible  with  the  Constitution, 
the  Constitution,  it  is  not  essential  that  the  **  But  suppose  the  order  of  enactment 
act  should  contain  a  prohibition  against  were  reversea,  and  instead  of  being  the  first, 
bearing  a,^Tn8  in  every  possible  form ;  it  is  that  which  was  first,  had  been  last ;  the  ar- 
the  right  to  bear  arms  in  defence  of  the  cit-  gument,  to  be  consistent,  should,  neverthe- 
ixens  and  the  State,  that  is  secured  by  the  less,  insist  on  the  last  enactment  being  in 
CoQi^titution,  and  whatever  restrains  the  full  conflict  with  the  Constitution.    So  that  the 
and  complete  exercise  of  that  right,  though  absurd  consequence  would  thence  follow, 
not  an  entire  destruction  of  it,  is  forbidden  of  making  the  same  act  of  the  legislature, 
by  the  explicit  language  of  the  Constitu-  either  consistent  with  the  Constitution,  or 
tion.  not  so,  according  as  it  may  precede  or  fbl- 
"Ify  therefore,  the  act  in  question  imposes  low  some  other  enactment  of  a  different 
Mny  restraint  on  the  right,  immaterial  what  import.    Besides,  by  insisting  on  the  pre- 
appellation  may  be  ^ven  to  the  act,  whether  vious  act  producing  any  effect  on  the  latter, 
it  be  an  act  regulating  the  maimer  of  bear-  the  argument  implies  that  the  previous  one 
ini^  arms  or  any  other,  the  consequence,  in  operates  as  a  partial  restraint  on  the  right 
reference  to  the  Constitution,  is  precisely  or  the  citizens  to  bear  arms,  and  proceeds 
the  same,  and  its  collision  with  that  instru-  on  the  notion,  that  by  prohibiting  tne  exer- 
inent  eqiially  obvious.  cise  of  the  residue  of  right,  not  affected  by 
'*  And  can  there  be  entertained  a  reason-  the  first  act,  the  latter  act  comes  in  collision 
able  doubt  but  the  provisions  of  the  act  im-  with  the  Constitution.    But  it  should  not 
port  a  restraint  on  the  right  of  the  citizens  be  forgotten,  that  it  is  not  only  a  part  of 
to  bt'ar  arms  ?    The  court  apprehends  not.  the  ri|^ht  that  is  secured  by  the  Coustitu- 
Thc   rig-ht  existed  at  the  adoption  of  the  tion ;  it  is  the  right  entire  and  complete,  an 
Constitution,  it  had  then  no  limits  short  of  it  existed  at  the  adoption  of  the  Constitn- 
the  moral  power  of  the  citizens  to  exercise  tion,  and  if  any  portion  of  that  right  be  im- 
it,  and  it  in  fact  consisted  in  nothijig  elne,  but  paired,  immaterial  how  small  the  part  may 
in  the    liberty  of  the  citizens  to  bear  arms,  be,  and  immaterial  the  order  of  time  at 
I>iniini«lv  (hat  liberty,  therefore,  and  you  which  it  be  done,  it  is  equally  forbidden 
necessarily  restrain  the  right,  and  such  is  by  the  Constitution.    Hence,  we  infer,  that 
the  dimiuiition  and  restraint,  which  the  act  the  act  upon  which  the  indictment  against 
iu  question  most  indisputably  imports,  by  Bliss  is  round,  is  in  conflict  with  the  Con- 
prohibiting  the  citizens  wearing  weapons  in  stitution,  and  if  so,  the  result  is  obvious ; 
a  manner  which  was  lawful  to  wear  them  the  result  is  what  the  Constitution  has  de- 
when    thn    Constitution  was  adopted.    In  clared  it  shall  be,  that  the  act  is  ooid. 
^ruth,  the  right  of  the  citizens  to  bear  arms,  "  And  if  to  be  incompatible  with  the  Con- 
has  been  as  directly  assailed  by  the  provis-  stitution  makes  void  the  act,  we  must  have 
lOos  of  the  act,  as  though  they  were  forbid  been  correct,  throughout  the  examination 
carrying^  guns  on  their  shoulders,  swords  in  of  this  case,  in  treating  the  question  of  in- 
scabbarday  or  when  in  conflict  with  an  ene-  cx)mpatibiliry  as  one  proper/  to  be  decideil 
m j^  were  not  allowed  the  use  of  bayonets ;  by  tne  court.    For  it  is  emphatically  tb<* 
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duty  of  the  court  to  decide  what  the  law  is ;  HI.  saj,  **  But  suppose  it  to  be  assumed  on 

andhow  is  the  law  to  be  decided,  unless  it  be  any   ground,   that  our  ancestors    adopted 

known  ?  and  how  can  it  be  known  without  and  brought  over  with  them,  this  English 

ascertaining,  from  a  comparison  with  the  statute  or  portion  of  the  common  law,  our 

Constitution,  whether  there  exists  such  an  Constitution  has  completely  abrogated  it  ; 

incompatibility  between  the  acts  of  the  Leg-  it  says  *  that  the  freemen  of  this  State  have 

islature  and  tne  Constitution,  as  to  make  a  right  to  keep  and  to  bear  arms  for  their 

void  the  acts?  common  defence.'    It  is  submitted  that  this 

"  A  blind  enforcement  of  every  act  of  the  clause  of  our  Constitution  fully  meets  and 
Legislature,  might  relieve  the  court  from  opposes  the  passa^  or  clause  m  Hawkins, 
the  trouble  and  responsibility  of  deciding  of  '  a  man's  armmg  himself  with  danger- 
on  the  consistency  of  the  legislative  acts  ous  and  unusual  weapons'  as  being  an  in- 
with  the  Constitution ;  but  the  court  would  dependent  ground  of  affVay,  so  as  of  itself 
not  be  thereby  released  ftx>m  its  obligations  to  constitute  the  ofience  cognizable  by  in- 
to obey  the  mandates  of  the  Constitution,  dictment.  By  this  clause  in  the  Constitu- 
and  maintain  the  paramount  authority  of  tion,  an  express  power  is  given  and  secured 
that  instrument ;  and  those  obligations  to  all  the  free  citizens  of  the  State  to  keep 
must  cease  to  be  acknowledged,  or  the  and  bear  arms  for  their  dcfsnce,  without 
court  become  insensible  to  the  impressions  any  qualification  whatever  as  to  their  kind 
of  moral  sentiment,  before  the  provisions  or  nature ;  and  it  is  going  much  too  far, 
of  any  act  of  the  Legislature,  wmch  in  the  to  impair  by  eonstmction  or  abridgment  a 
opinion  of  the  court,  conflict  with  the  Con-  constitutional  privilege,  which  is  so  de- 
stitution, can  be  enforced.  clared  ;  neither,  after  so  solemn  an  instru- 

**  Whether  or  not  an  act  of  the  Legislature  ment  hath  said  the  people  may  carry  arms, 

conflicts  with  the  Constitution,  is,  at  all  can  we  be  permitted  to  impute  to  the  acts 

times,  a  question  of  great  delicacy,  and  de-  thus  licensed,  such  a  necessarily  consequent 

i*erves  the  most  mature  and  delibierate  con-  operation  as  terror  to  the  people  to  be  in- 

sideration  of  the  court.  But  though  a  ques-  curred  thereby ;  we  must  attribute  to  the 

tion  of  delicacy,  yet  as  it  is  a  judicial  one,  framers  of  it  the  absence  of  such  a  view." 

the  court  would  be  unworthy  its  station.  One  judge  dissented  from  this  opinion,  but 

were  it  to  shrink  from  deciding  it  whenever,  in  a  way  which  avoided  touching  upon  the 

in  the  course  of  judicial  exaimnation,  a  de-  constitutional  question, 
cision  becomes  material  to  the  right  in  con-        As  far  as    the    carrying  of    concealed 

test.     The  court  should  never,  on  slight  weapons  is  concerned,  the  question  came 

implication  or  vague  conjecture,  pronounce  before  the  court  of  Indiana  m  1833  in  the 

the  Legislature  to  hav«^  transcended  its  an-  case  of  The  State  v.  AfUcheil  (3  Black,  229), 

thority  in  the  enactment  of  laws,  but  when  but  all  we  have  of  the  case  is  the  simple 

a  clear  and  strong  conviction  is  entertained,  note  of  the  reporter  that  "  It  was  held  in 

that  an  act  of  the  Legislature  is  inoompati-  this  case,  that  the  statute  of  1831,  prohil*- 

ble  with  the  Constitution,  there  is  no  aJter-  iting  all  persons,  except  travellers,  from 

native  for  the  court  to  pursue,  but  to  de-  wearing  or  carrying  concealed  weapons,  is 

clare  that  conviction,  and  pronounce  the  not  unconstitutioniU." 
act  inoperative  and  poid.    And  such  is  the        In  Aymelte  v.  The  State  (2  Hnmpb.  Tenn. 

conviction  entertained  by  a  majority  of  the  154,   a.  d.  1840),   the   d&fendant    was  in- 

court  (Judge  Mills  dissenting)  in  relation  dieted  for  wearing  a  bowie  knifo  ander  \i\* 

to  the  act  in  question.  clothes,  and  keeping  it  concealed  about  hi^ 

"  The  judgment  must,  consequently,  be  person   under  a  statute   which    provided, 

reversed."  ^  "  That  if  any  person  shall  wear  any  bowie- 

The  question  was  incidentally  treated  of  knife,   or  Arkansas  tooth-pick,    or    other 

in  Simpson  v.   The  State  of  Termesaee,  5  knife  or  weapon,  that  shall  in  form,  shape, 

Yerger,  356,  a.  d.  1833.    The  indictment  or  size  reseroole  a  bowie-knife  or  Arkansas 

there  charged    that    the  appellant  ''with  tooth-pick,  under  his  clothes,  or  keep  the 

force  and  arms  being  arrayed  in  a  warlike  same  concealed  about  his  person,  such  per- 

inanncr  in  a  certain  public  street  and  high-  son  shall  be  guilty  of  a  misdemeanor/'  &c. 

A\ay,  unlawfully  and  to  the  great  terror  of  The  defendant  moved  in  arrest  of  judgment 

the' people,  an  affray  did  make,"  &c.    The  upon  the  ground  that  the  statute  was  un- 

indictment  was  held  by  three  of  the  four  constitutional  as  being  in  conflict  with  art. 

judges,  not  to  charge  an  offence,  because  1  §  26    of  the  Tennessee  Bill  of  Rig^hta, 

to  constitute  an  affray  there  must  be  flght-  **  That  the  free  white  men  of  this  Stat« 

ing  between  two  or  more  persons  in  a  pub-  have    a    right    to  keep  and    bear    arms 

lie  place.    But  Hawkins  P.  C.  b.  1,  c.  28,  for   their  common   defence."      The  court 

s.  4,  having  been  cited,  **  that  in  some  cases  held  that   there  was    no  conflict   between 

there  may  be  an  affray  where  there  is  no  the   statute    and    the    Constitution  ;    that 

actual  violence,  as  where  a  man  arms  him-  the  arms,    the   right    to  keep     and    bear 

self  with  dangerous  and  unusual  weapons,  which  is  secured  by  the  Constitution,  are 

m  such  a  manner  as  will  naturally  cause  such  as  are  usually  employed    in   ciriiiaed 

terror  to  the  people,  which  is  said  'always  warfare,  and  constitute  the  ordinary  mili- 

to  have  been  an  offence  at  common  law,  tary  equipment ;  that  the  Legislature  have 

and  is  strictly  prohibited  by  many  statutes,"  power  to  prohibit  the  keeping   or  wearins 

the  court  refening  to  the  statutes  of  2  Ed.  weapons  dangenms  to  the  peace  and  salei^ 
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:>f  the  citizens,  and  which  are  not  used  in 
eiriiized  warfare;  that  the  right  to  keep 
and  bear  arms  for  the  common  defence,  is 
a  great  political  right ;  that  it  respects  the 
citizens  on  the  one  hand,  and  the  rulers  on 
the  other;  and  that  although  this  right 
mast  be  inviolabhr  preserved,  it  does  not 
follow  that  the  Legislature  is  prohibited 
from  passing  laws  regulating  the  manner 
in  which  these  arms  may  be  employed. 

In  State  ▼.  Buzzard  (4  ArL  18,  a.  d. 
1842).  a  law  making  the  wearing  concealed 
weapons  an  offence  was  held  to  be  consti- 
tutional. From  this  decision,  however, 
Lacv,  J.,  dissented. 

In  State  v.  Reid  (1  Ala.  612,  a.  d.  1840), 
the  defendant  was  indicted   for   carrying 
concealed  about  his  person  a  certain  species 
of  firearms,  called  a  pistol.     The  wording 
of     the   Constitution    of   the    State    was, 
*'  Every  citizen  hafl  a  right  to  bear  arms,  in 
defence  of  himself  and  the  State.*'    The 
statute  upon   which    the    indictment  was 
founded  enacted  **that  if  any  person  shall 
carry  concealed  about  his  person,  any  spe- 
cies of  fire-arms,  or  any  bowie-knife,  Ar- 
kansas tooth-pick,  or  any  other  knife  of  the 
like  kind,  dirk,  or  any  other  deadly  weapon, 
the  person  so  offending  shall,"  &c.     **  On 
the  trial  it  was  proved  that  the  defendant 
carried  concealed  about  his  person  a  pistol. 
That  while  making  a  settlement  as  sneriff', 
he  had  been  attacked  by  an  individual  of  a 
dATi^rons  and  desperate   character,   who 
afterwards  threatened  his  person,  and  came 
to  his  office  several  times  to  look  for  him. 
It  was  also  proved  that  these  threats  were 
commiinicated   to  the  defendant,  and  the 
pi.stol    brought   to  him  by  a  friend,  who 
<»iiceived   his  life  was    in    danger.     The 
defendant  thereupon  moved  the   court  to 
cbai^^   the  jury,  that  the  law  upon  which 
the  indictment  was  found  was  unconstitu- 
liunal,  and  that  the  defendant  could  not  be 
convicted;  which  charge  was    refused  by 
the  coart.     The  defendant  then  moved  the 
court    to  charge  the  jury,  that  if  they  be- 
lieved from  the  evidence  that  the  defendant 
carried   the  weapon  concealed,  for  the  pur- 
pose of  defending  his  person,  and  that  it 
was    necessary   to  carry   the  weapon  con- 
cealed for  that  purpose,  then  they  should 
acquit    the   defendant,  which   charge  was 
alao  refused.  Whereupon,  the  court  charged 
the  jury  that  the  law  upon  which  the  in- 
dictment vras  founded,  was  constitutional, 
and    that   although  the  jury  might  believe 
from  the  evidence,  that  the  defendant  car- 
ried the  Mreapon  for  the  defence  of  his  per- 
son, and   although  it  was  necessary  for  his 
defence    that   tire  weapon  should   be  con- 
cealed,   yet  these  facu  would  only  go  in 
mitigation,  and  did  not  constitute  a  com- 
plete  defence."      This  charge  and  the  re- 
fusals CO    chaige  were  referred  to  the  Sn- 
preme  Court  for  its  decision.      There  was 
al»o  a  motion  in  arrest  of  judgment  upon 
the  ground  that  the  statute  was  unconstitu- 
tional, and  it  was  argued  that  as  the  Con- 
ititutloa    provides  that  the  liberty  of  the 


press  shall  not  be  abridged,  no  previous 
restraint  can  be  placed  upon  publications, 
the  party  publishing  being  responsible  only 
for  the  aouso  of  the  liberty ;  so  in  regard 
to  the  bearing  of  arms,  the  person  making 
an  improper  use  of  them  is  amenable  to  the 
laws,  though  he  may  carry  them  in  any 
manner  he  pleases.  The  court,  however, 
held  the  statute  constitutional.  In  rela- 
tion to  the  refusals  to  charge,  and  to  the 
charge  actually  given,  the  court  say,  "  There 
was  no  evidence  adduced,  tending  to  show 
that  the  defendant  could  not  have  defended 
himself  as  successfully,  by  carrying  the 
pistol  openly,  as  by  secreting  it  about  his 
person  ;  it  is  difficult  to  conceive  how  one 
could  be  placed  in  such  an  attitude,  consist- 
ently with  the  law  which  recognizes  the 
right  of  self-protection.  'If  the  emergency 
is  pressing,  there  can  be  no  necessity  for 
concealing  the  weapon,  and  if  the  threat- 
ened violence  will  allow  of  it,  the  individual 
may  be  arrested  and  constrained  to  find 
sureties  to  keep  the  peace,  or  committed  to 
jail.    The  char^  asked  for,  was  then  upon 

an  abstract  pomt  of  law We 

will  not  undertake  to  say,  that  if  in  any 
case,  it  should  appear  to  be  indispensable 
to  the  right  of  defence  that  arms  should  be 
carried  concealed  about  the  person,  the  act 
'  to  suppress  the  evil  practice  of  carrying 
weapons  secretly '  should  be  so  construed 
as  to  operate  a  prohibition  in  such  case. 
But  in  th€  present  case  no  such  necessity 
seems  to  have  existed  ;  and  we  cannot  well 
conceive  of  its  existence  under  any  sup- 
posable  circumstances." 

In  the  case  of  Nunn  v.  The  State  of  Geer- 
gia  (1  Kelly,  243,  ▲.  d.  1846),  the  opinion 
of  the  court  concludes  as  follows  :  "  We  are 
of  the  opinion,  then,  that  so  far  as  the  Act 
of  1837  seeks  to  suppress  the  practice  of 
carrying  certain  weapons  secretly ^  that  it  is 
valid,  inasmuch  as  it  does  not  deprive  the 
citizen  of  his  natural  right  of  self-defence, 
or  of  his  constitutional  right  to  keep  and 
bear  arms.  But  that  so  much  of  it,  as  con- 
tains  a  prohibition  a^inst  bearing  arms 
openly  is  in  conflict  with  the  Constitution, 
and  void ;  and  that,  as  the  defendant  has 
been  indicted  and  convicted  for  carrying  a 
pistol,  without  chaining  that  it  was  done  in 
a  concealed  manner,  under  that  portion  of 
the  statute  which  entirely  forbids  its  use, 
the  judgment  of  the  court  below  must  be 
reversed  and  the  proceedings  quashed." 
This  interpretation  of  the  law  has  always 
been  adhered  to  in  that  State.  Stockdale  v. 
The  State,  32  Geo.  225 ;  KUlet  v.  The  StaU, 
32  Geo.  292 ;  Al/ord  v.  The  StaU,  33  Geo. 
303  ;   Wa^ngton  v.  The  State,  36  Geo.  242. 

In  State  v.  Jurmel  (31  La.  An.  389,  ▲.  d. 
1858)  it  was  held  that  the  statute  against 
carrying  concealed  weapons  **  does  not  in- 
fringe the  right  of  the  people  to  keep  or 
bear  arms.  It  is  a  measure  of  police,  pro- 
hibiting only  a  particular  mode  of  bearing 
arms  which  is  found  dangerous  to  the  peaca 
of  society." 

In  Owen  v.  The  StaU  (31  Ala.  387,  ▲.  D. 
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1858),  tlie  bill  of  exceptions  set  forth  that  tial  to  constitute  a  carrying^  within  thf 
**  the  State  introduced  one  Hutchinson  as  a  meaning  of  that  section.  A  person  who, 
witness,  who  testified,  that  within  twelre  in  the  room  of  another,  in  which  there  are 
months  before  the  finding  of  the  indictment,  two  or  three  other  persons,  b^irs  in  his  rest 
he  went  into  the  room  of  one  Charles  S.  pocket  a  pistol,  willingly  or  knowingly 
Williams,  in  said  county  of  Tuskaloosa ;  covered  or  kept  from  sight,  without  any  of 
that  he  found  in  the  room  Mr.  Williams,  the  excuses  therefor  recognized  by  law,  is  a 
the  defendant,  and  two  or  three  other  violator  of  the  section  above  cited.  The 
young  gentlemen  :  that  he  remained  in  the  charge  asked  b^  the  defendant  in  this  case, 
room  some  twenty  minutes,  or  half  an  is  in  conflict  with  the  law  as  thus  laid  down 
hour ;  that  while  there,  he  asked  the  defend-  by  us.  That  charge  does  not  simply  assert 
ant  to  give  him  a  cap ;  that  the  defendant  the  general  proposition,  that  merely*  having 
put  his  hand  into  his  vest  pocket,  and  took  a  pistol  in  one's  pocket  in  a  room,  is  not  a 
a  small  pistol  out  of  his  pocket,  to  get  a  carrying  of  the  pistol  concealed  about  his 
cap;  that  the  pistol  was  the  smallest  he  person,  within  the  meaning  of  the  statute, 
had  ever  seen,  and  he  requested  the  defend-  it  goes  beyond  that,  and  asserts  that,  if  the 
ant  to  let  him  look  at  it ;  that  the  defendant  defendant  did  not  have  the  pistol  when  he 
did  so,  and,  when  he  and  others  had  looked  went  into  the  room,  nor  when  he  went  out 
at  it,  it  was  handed  back  to  the  defendant,  of  it,  his  '  merely  having  the  pistol  in  his 
who  again  put  it  into  his  vest  pocket;  that  pocket  in  the  room,  as  statea,  was  not  a 
he  did  not  see  it  until  the  defendant  had  carrying  of  the  pistol  concealed  about  his 
taken  it  out  of  his  pocket,  and  could  not  person,  within  the  meaning  of  the  statute.' 
see  it  ader  he  had  put  it  into  his  pocket,  as  The  charge  as  asked  was  specific,  and  re- 
stated ;  that  he  dicf  not  know  whether  the  ferred  directly  to  the  evidence  which  showed 
pistol  was  loaded  or  not ;  and  that,  when  the  manner  in  which  the  defendant  carried 
he  wen  tout,  he  left  the  defendant  in  the  room,  the  pistol,  and  conceded  the  truth  of  that 

"  This  was  all  the  evidence  in  the  cause ;  evidence.     As  the  truth  of  the  evidence  was 

and  thereupon    the  defendant  asked  the  thus  conceded  by  it,  the  conclusion  it  drew 

court  to  charge  the  jury,  that  unless  they  from  the  evidence  was  a  turn  setfuitur ;  for, 

believed  from  the  evidence  that  the  defend-  if  the  defendant  did  have  the  pistol  in  his 

ant  had  the  said  pistol  when  he  went  into  pocket,  in  the  room,  as  stated  by  the  evidence^ 

the  said  room,  or  took  it  with  him  when  he  ne  might  be  ^ilty,  although  he  neither  had 

left  the  room,  merely  having  the  pistol  in  it  when  he  entered  the  room,  nor  when  he 

his  pocket,  as  stated,  was  not  a  carrying  of  left  the  room.'* 

the  pistol  concealed  about  his  person,  with-        In  Cockmrn  v.   7^  State,  24  Tex.  394, 

in  the  meaning  of  the  statute.     The  court  a.  d.  1859,  the  indictment  was  for  murder, 

reftised  to  give  this  charge,  and  the  defend-  **  After  chai^ng  the  law  generally  upon  the 

ant  excepted."  subject  of  manslaughter,  the  court   below 

Rice,  C.  J.  "  The  defendant  was  indicted  added,  that,  *  if,  however,  the  jury  believe 
for  a  violation  of  section  3274  of  the  Code,  that  the  defendant  is  guilty  of  manslaughter, 
which  provides,  that  *  any  one  who  carrier  as  above  defined,  but  that  the  act  was  done 
concealed  about  his  person  a  pistol,  or  any  with  a  bowie-knife,  or  dagger,  they  will  con- 
other  description  of  fire-arms,  not  being  sider  the  act  murder.'  This  was  ^ren  in 
threatened  with,  or  having  oood  reason  to  ap-  compliance  substantially  with  article  610 
prehend  an  aUcick,  or  traveling,  or  setting  out  of  the  Code :  *  If  any  person  be  killed  with  a 
on  a  journey y  must,  on  conviction,  be  fined  bowie-knife  or  dag8:cr,  under  circumstances 
not  less  than  fif^,  nor  more  than  three  which  would  otherwise  render  the  homicide 
hundred  dollars.'  a  case  of  manslaughter,  the  killinj^  shall 

"  That  section  was  not  designed  to  destroy  nevertheless  be  deemed   murder  and  pun- 
the  right,  guaranteed  by  the  Constitution  to  ished  accordingly.'  "    In    sustaining^    this 
every  citizen.  Mo  bear  arms  in  defence  of  charge  the  Supreme  Court  say  (p.  402), 
himself   and  the   State,'    nor   to    require  ''The  argument  advanced  against  the  con- 
thcm  to  be  so  borne,  as  to  render  them  use-  stitutionality  of  this  law  is,  that   any  dis- 
less  for  the  purpose  of  defence.    It  is  a  crimination  made  by  the  Legislature,  in  pan- 
mere  regulation  of  the  manner  in  which  ishing  the  abuse  of  this  right,  in  regard  to 
certain  weapons  are  to  be  borne ;  a  regula-  a  particular  weapon,  is  an  impairing  of  the 
tion,  the  object  of  which  was  to  promote  right  of  its  lawful  use.     That  proposition 
personal  security,  and  to  advance  public  given  a  practical  application,  amounts  to 
morals.     To   that   end,   it    prohibits    the  this,  that  the  Legislature  cannot  affix  any 
bearing  of  certain  weapons,   '  in   such   a  higher  punishment  to  an  unlawful  assault 
manner  as  is  calculateo  to  exert  an  un-  with  one  of  the  dangerous  weapons,  which 
happy  influence  upon  the  moral  feelings  of  it  b  lawful  to  carry,  than  with  anj  other ; 
the  wearer,  by  making  him  less  regardful  because   the  efiect  of  such  discrimination 
of  the  personal  security  of  others.'      The  against  the  unlawful  use  of  such   weapon 
State  V.  Reid,  1  Ala.  R.  612.  would  discourage  the  lawful  use  of  it,  and 

**  The  word  *  carries,'  in  the  section  above  therefore  the  carrying  of  it.    This  propo- 

cited,  was  used  as  the  synonym  of  *  bears;'  sition  can  hardly  be  mainuined  ;  for  ad- 

and  the  word  *  concealed,'  as  therein  used,  mitting  that  two  persons  make  an  assanJt 

means  wilfully  or  knowingly  covered,  or  with  l&e  vicious  intent,  though  with  difier> 

kept  from  sight.    Locomotion  is  not  essen-  ent  weapons,  one  with  a  weapon  not  likelj 
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to  produce  death,  but  which  is  capable  of  it,  gered,  by    superinducing  caution  against 

ana  sometimes  does  it,  and  the  other  with  yielding  to  such  frailties  1    May  the  State 

a  weapon  so  destructive  in  its  character  as  not  say,  through  its   law,   to    the  citizen 

to  be  almost  certain  to  produce  death,  when  *  I'his  right  which  you  exercise,  is   very 

used  offensively ;  the  act  of  the  one  who  liable  to  be  dangerous  to    the^  rights  of 

has  the  more  daneerous  instrument,  is  much  others,  you  must  school  your  mind  to  for- 

more   likely  to  be  seriously  injurious  to  bear  the  abuse  of  your  right,  by  yielding  to 

other  people,  than   the  act  of  the  other,  sudden  passion;  to  secure  this  necessary 

though  the  intent  is  the  same  in  doing  the  schooling    of    your     mind,    an    increased 

acts.     Now  if  the  Legislature  can  make  no  penalty  must  be  affixed  to  the  abuse  of  this 

distinction  in  the  punishment  of  the  two  right  so  dangerous  to  others/    This  would 

cases  supposed,  it  is  forced  to  base  its  pun-  be  in  accordance  with  the  well  established 

iahment  upon  the  degree  of  evil  intent,  in  maxim  of  the  law  that '  you  must  so  use 

total  disre^aixl  of  the  means  used  to  carry  your  own  as  not  to  injure  others/    A  law 

out  that  mtent,  and  of  the  probable  in-  inflicting  such  increased  penalty,  would  only 

jurious  results  of  the  acts.     The  right  to  be  a  sanction  to  this  rule.  Such  admonitory 

cjirry  a   bowie-knife  for  lawful  defence 'is  re^^ulation  of  the  abase  must  not  be  car- 

sec'urcd,  and  must  be  admitted.    It  is  an  ried  loo  far.     It  certainly  has  a  limit.     For 

exceedingly  destructive  weapon.    It  is  diffi-  if  the  Legislature  were  to  affix  a  punishment 

cult  to  defend  against  it,  by  any  degree  of  to  the  abuse  of  this  right,  so  g^reat  as  in  its 

bravery  or  any  amount  of  skill.     The  gun  nature  it   must  deter  the  citizen  from  its 

or  pistol  may  miss  its  aim,  and  when  dis-  lawful  exercise,  that  wotild  be  tantamount 

charged,  its  dangerous  character  is  lost,  or  to  a  prohibition  of  the  right.    In  the  ab- 

diminished   at  least     The  sword  may  be  sencc  of  authority  bearing  on  the  question, 

parried.     With  these   weapons  men  tight  we  are  not  now  prepared  to  say,  that  this 

for  the  sake  of  the  combat,  to  satisfy  the  law  is  one  of  sucn  a  nature  or  that  such 

laws  of  honor,  not  necessarily  with  the  in-  has   been  or  will  be  its  practical    effect 

tention  to  kill,  or  with  a  certainty  of  killing  This  is  a  question  of  power,  not  of  policy. 

when   the  intention  exists.      The    bowie-  The  Legislature  has  the  power  to  put  all 

knife  difiers  from  these  in  device  and  de-  cases    of  manslaughter,    committed    with 

sign  ;  it  is  the  instrument  of  almost  certain  deadly  weapons,  on  the  same  footing  with 

death.     He  who  carries  such  a  weapon  for  murder,  in  the  punishment  leaving  it  to 

lawful  defence,  as  he  may,  makes  himself  the  jurpr  to  affix  the  degree  of  punishment, 

more  dangerous  to  the  richts  of  others,  aocordm^  to  their  opinion  of  the  degree  of 

considering  the  frailties  of  human  nature,  its  atrocity.    If  so,  it  is  difficult  to  see  the 

than  if  he  carried  a  less  dangerous  weapon,  reason  why  they  may  not  do  this  in  the 

Now,  is  the  Legislature  powerless  to  protect  case  of  a  bowie-knife,  the  most  deadly  of 

the  rights  of  others  thus  the  more  endan-  all  weapons  in  common  use." 


The  People  of  the  State  of  California  v.  M.  H.  Walsh. 

(48  Cal.  447.     Supreme  Court,  1872.) 

Implied  Bias.  —  Construction  of  Statute.  —  Justifiable  Killing.  —  Reasonable 
Opportunity  of  Removing  Intruder.  —  Errors  as  to  Abstract  Principles  of 
Law. 

A  challenge  for  implied  bias  must  specify  the  particular  cause  from  which  the  bias  is  to 
be  inferred. 

Under  the  provisions  of  section  twenty-nine  of  the  Act  concerning  crimes  and  punish- 
ments, the  killing  of  another  is  justifiable  only  when  the  entry  into  a  habitation  is  be- 
ing made  in  a  violent,  riotous,  or  tumultuous  manner,  for  the  purpose  of  oflfering 
Tiolence  to  bome  person  therein,  or  for  the  purpose  of  committing  a  felony  by  violence. 

W.,  who  was  a  clerk  of  a  hotel,  saw  A.  in  the  act  of  entering  at  a  window  in  the  night 
time,  and  fired  at  him,  without  first  calling  to  him  to  desist  or  inquiring  as  to  his  pur- 
pose. Htldy  that  there  being  no  circumstances  calculated  to  arouse  the  fears  of  a 
reasonable  man  or  indicating  a  danger  so  urgent  or  pressing  as  to  excuse  the  instant 
use  of  a  deadly  weapon,  it  was  not  error  to  refuse  to  instruct  the  jury  to  the  efl^t 
that  if  W.  did  not  have  a  reasonable  opportunity  of  removing  A.  then  he  was  justified 
in  shooting  him.  * 

Tbe  Supreme  Court  will  not  consider  alleged  errors  upon  merely  abstract  propositions 
ai  law,  in  giving  instrnctionft  in  a  criminal  case,  but  will  merely  review  misdirection 
or  refusal  to  give  proper  instructions  upon  points  actually  arising  in  the  case. 

Appeal  from  the  DistAct  Court  of  the  Thirteenth  Judicial  Dis- 
trict, County  of  Merced. 
O.  W.  Tyler y  for  appellant. 
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Attorney  General  Love  d*  Alexander  Campbell^  for  respondent. 

The  facts  are  stated  in  the  opinion. 

By  the  Court,  Wallace,  C.  J.  The  prisoner  was  convicted  of 
the  crime  of  manslaughter,  in  killing  one  Atwill,  and  from  the 
judgment  and  an  order  denying  him  a  new  trial  he  has  prosecuted 
this  appeal :  — 

1.  The  challenge  interposed  to  the  juror  Fowler,  "  for  implied 
bias;"  specifying  nothing,  was  properly  denied.  People  v.  Reif' 
nolds^  16  Cal.  130 ;  People  v.  Revfrow^  41  Cal.  87. 

2.  It  is  insisted  that  the  court  erred  in  its  charge  to  the  jury, 
and  in  the  refusal  to  give  to  the  jury  certain  instructions  asked  for 
by  the  prisoner,  and  refused  by  the  court. 

The  shooting  was  not  denied,  but  was  claimed  by  the  prisoner  to 
have  been  excusable  under  the  circumstances.     The  prisoner  was 
the  clerk  in  charge  at  Coulter's  Hotel,  in  Snelling,  at  which  hotel 
deceased  was  a  boarder,  but  not  a  lodger,  and  about  two  o'clock  in 
the  morning  saw  a  man,  who  proved  to  be  the  deceased,  seemingly  in 
the  act  of  getting  into  or  out  of  a  window  of  one  of  the  rooms  on  the 
ground  floor  of  the  hotel.     The  man  appeared  to  be  balanced  upon 
the  sill  of  the  window,  with  his  feet  banging  out ;  and  the  prisoner 
seems  to  have  fired  at  him  from  another  window  of  the  same  hotel. 
The  ball  entered  the  upper  portion  of  the  left  thigh  of  the  deceased, 
lodging  in  the  right  leg,  between  the  knee  and  ankle.     Tetanus  sub- 
sequently set  in,  causing  death  in  a  few  days.     The  evidence  for  the 
prisoner,  he  having  been  sworn  upon  his  own  behalf,  was  to  the 
effect  that,  hearing  a  noise  about  two  o'clock  in  the  morning,  seem- 
ingly a  striking  against  the  sash  of  a  window,  he  jumped  up  —  had 
a  revolver  in  his  hand — and  seeing  by  a  faint  moonlight  the  legs  of 
a  man  hanging  out  of  the  window  of  the  room  occupied  by  the 
children  of   Mr.  Strong,  the  proprietor  of  the  hotel,  he  fired,  with- 
out knowing  who  the  person  m  the  window  was,  and  without  warn- 
ing him,  or  inquiring  of  his  business  there.     Upon  the  other  hand, 
the  evidence  upon  the  part  of  the  prosecution  tended  to  show  that 
the  prisoner  was  not  ignorant  of  who  the  deceased  was  when  he 
fired  at  him  ;  that  he  knew  well  that  it  was  Atwill  in  the  window ; 
that  in  the  room  into  which  the  window  opened  was  a  woman,  in 
charge  of  the  children  of  Strong,  the  landlord,  and  that  for  the  favors 
of  this  woman  the  deceased  and  the  prisoner  were  rivals ;  that  the 
deceased,  as  he  expressed  it  in  his  dying  declaration,  put  in  evidence, 
had  "  got  the  inside  track  of  Walsh,'  and  had  persuaded  the  wo- 
man to  discard  the  latter  altogether,  and  to  swear  fidelity  to  himself. 
The  deceased  was  on  a  visit,  or  rather  retiring  from  a  visit  to  the 
woman  when  he  was  shot.     He  had  gone  into  the  room  at  about 
twelve  o'clock  at  night,  and  after  remaining  with  her  some  two 
hours,  was  crawling  out  through  the  window,  feet  foremost,  —  de- 
tained for  a  moment  in  regaining  his  hat,  which  had  been  knocked 
oflf  by  the  window  curtain  —  when  Walsh  shot  him  in  the  legs. 
The  theory  of  the  prosecution,  in  short,  was  that  the  shooting  was 
malicious,  and  was  prompted  by  feelings*  of  jealousy  and  revenge, 
upon  the  part  of  the  prisoner  towards  the  deceased. 

The  court  refused  to  instruct  the  jury,  that  if  they  beUeved 


PEOPLE  V.  WALSH.  489 

"  that  the  defendant^  haying  charge  of  the  house,  had  reason  to  be- 

Keve  that  the  person  trying  to  enter  the  house  by  the  window,  at 

the  midnight  hour,  did  so  for  the  purpose  of  committing  a  felony  or 

other  unlawful  act,  then  the  jury  will  acquit."     It  is  clear  that  the 

instruction,  as  thus  asked,  is  not  the  law.     The  phrase  unlawful  act, 

as  contained  in  the  instructions  asked,  goes  beyond  the  provisions  of 

section  twenty-nine  of  the  Act  concerning  Crimes  and  Punishments, 

Mrith   reference  to  which  the  instruction   was  apparently   drawn. 

Under  the  provisions  of  that  section  the  killing  would  be  justified 

only  when  the  entry  into  a  habitation  is  being  made  in  a  violent, 

riotous,  or   tumultuous  manner,  for  the  purpose  of  assaulting  or 

offering  violence  to  some  person  dwellmg  or  being  therein,  or  for  the 

purpose  of  committing  a  felony  by  violence  or  injury.     The  statute 

also  provides  that  a  bare  fear  of  any  of  these  offences  is  not  sufficient 

to  justify  the  killing,  but  that  it  must  appear  that  the  circumstances 

were  sufficient  to  excite  the  fears  of  a  reasonable  man,  and  that  the 

party  killing  really  acted  under  the  influence  of  those  fears,  &c. 

(section  30).     The  instruction  as  asked  omits  to  present  to  the  jury 

the  question  as  to  whether  or  not  Walsh  did  believe  that  the  entry 

was  being  made  for  the  purpose  of  committing  a  felony,  and  really 

acted  under  any  fear  that  such  an  offence  was  about  to  be  committed 

when  he  fired  the  shot.     At  the  request  of  the  prisoner,  the  court 

gave  to  the  jury  the  eighth  instruction,  which  is  an  exact  copy  of 

sections  twenty-nine  and  thirty  of  the  statute,  and  correctly  set 

before  them  the  rule  by  which  their  determination  upon  the  point 

should  be  controlled ;  and  in  view  of  this  instruction  it  can  hardly  be 

said,  as  claimed  by  the  prisoner's  counsel,  that  "  the  charges,  taken 

as  a  whole,  exclude  the  idea  that  the  defendant  could  act  upon 

appearances  in  shooting  deceased,  but  that  there  must  have  been 

actual,  real  danger,"  as  distinguished  from  mere  apparent  danger, 

sufficient  to  excite  the  fears  of  a  reasonable  person. 

At  the  instance  of  the  prisoner  the  court  instructed  the  jury  as 
follows :  "  A  man  is  not  authorized  to  fire  a  pistol  on  every  intru- 
sion or  invasion  of  his  house.     He  ought,  if  he  has  a  reasonable 
opportunity,  to  endeavor  to  remove  the  intruder  without  having 
recourse  to  the  last  extremity ;  but  the  making  an  attack  upon  a 
dwelling,  and  especially  at  night,  the  law  regards  as  equivalent  to  an 
assault  upon  a  man's  person,  for  a  man's  house  is  his  castle."     There 
was  no  error  in  refusing  an  instruction  subsequently  asked,  to  the 
effect  that  if  the  prisoner  did  not  have  a  reasonable  opportunity  of 
removing  the  deceased,  then  he  was  justified  in  shooting  him,  and 
should  be  acquitted.     "  A  reasonable  opportunity  "  is  too  vague  an 
expression  in  this  connection ;  besides,  the  facts  appearing  at  the 
trial  did  not  warrant  the  instruction  as  asked.     The  shot  was  fired 
without  calling  to  the  deceased  to  desist,  or  inquiring  of  him  as  to 
his  purpose  in  being  in  the  window  of  the  hotel.     There  were  no 
circumstances  calculated  to  arouse  the  fears  of  a  reasonable  man,  or 
indicating  a  danger  so  urgent  or  pressing  as  to  excuse  the  instant 
use  of  a  deadly  weapon.     Walsh  himself,  when  upon  the  witness 
stand,  does  not  pretend  that  there  were.     He  does  not  claim  that  he 
thought  at  the  time  that  the  firing  was  necessary  to  avert  any  danger, 
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real  or  apparent  —  according  to  his  own  account  it  would  seem  tc 
have  been  done  in  a  spirit  of  recklessness.  He  says :  ^^  I  fired 
without  taking  any  aim." 

We  discover  no  error  in  the  action  of  the  court  in  giving  or  re- 
fusing to  give  instructions  to  the  jury  upon  points  involved  in  the 
shooting  of  the  deceased.  We  will  not  consider  the  errors,  or  sup- 
posed errors,  of  the  court  below  upon  merely  abstract  propositions 
of  law,  but  will  only  look  to  see  that  no  misdirection  or  refusal  to 
give  proper  instructions  upon  the  points  actually  arising,  or  which, 
from  the  nature  of  the  accusation,  must  have  necessarily  arisen  in 
the  case,  has  occurred. 

The  question  as  to  whether  or  not  the  death  of  the  deceased  re- 
sulted from  the  wound  inflicted  upon  him  by  the  prisoner  or  from 
other  causes,  was  fairly  submitted  to  the  jury  under  the  instruc- 
tion ;  and  the  objection  to  the  giving  in  evidence  of  the  dying  dec- 
larations of  the  deceased  was  properly  overruled.  In  fact,  the  rec- 
ord discloses  no  error  of  which  the  prisoner  can  be  heard  to  com- 
plain, or  by  which  his  substantial  rights  were  prejudiced  at  the 
trial. 

Judgment  and  order  denying  a  new  trial  affirmed. 

Mr.  Justice  Crockett  did  not  participate  in  this  decisicm. 


State  v.  Thomas  Pattersok. 

(45  Vermont,  808.     Sapreme  Court,  1873.) 

Dying  Declarations.  —  Burden  of  Proof.  —  Right  of  Court  to  communieate 
with  Jury  out  of  open  Court,  and  while  considering  of  their  Verdict.  —  7%e 
Sense  in  which  a  Man*s  House  is  his  Castle. 

It  is  not  necessary  in  order  to  make  dying  declarations  admissible  in  evidence,  that  tbe 
declarant  should  state  everything  constituting  the  res  gestcR  of  the  subject  of  his  state- 
ment;  but  only  that  his  statement  of  any  given  fact  should  be  a  full  expression  of  all 
that  he  intended  to  say  as  concerning  his  meaning  as  to  such  fact. 

The  fact  that  a  witness,  by  whom  d^nng  declarations  are  songht  lo  be  proved,  n^duced 
the  declarations  to  writinj^  at  the  time  they  were  made,  but  has  lost  the  memoran- 
dum, does  not  bear  upon  the  (jucstion  of  their  admissibility,  but  only  upon  the  reliabil- 
ity of  the  recollection  of  the  witness. 

On  a  trial  of  an  indictment  for  manslaughter,  the  court  charged  the  jury  that,  "  if  they 
were  convinced  beyond  a  reasonable  doubt  that  the  death  of  the  decedent  was  occa- 
sioned by  the  shot  fired  by  the  respondent,  then  the  prosecution  had  made  out  the 
killing  in  the  manner  charged  in  the  indictment  ....  That  all  killing  is  presumed  lo 
be  unlawful ;  and  when  the  fact  of  the  killing  is  established,  it  devolves  on  the  party 
who  committed  the  act  to  excuse  that  killing — to  show  that  it  was  justified  —  in  order 
t4)  escape  the  legal  consequences  which  attach  to  the  commission  of  the  act/'  Hrfd^ 
error ;  and  that  exculpatory  evidence  having  been  given  on  trial,  the  jury  should  hare 
been  instructed  in  substance,  that  upon  all  the  evidence,  they  must  find  bevond  a  rea- 
sonable doubt  that  the  crime  charged  in  the  indictment  was  committed  by  the  respond- 
ent, in  order  to  warrant  his  being  found  guilty. 

It  is  error  for  the  court  to  have  any  communication  with  the  jury  after  a  case  has  been 
submitted  to  them,  and  while  thev  have  it  under  consideration,  except  in  open  court. 

It  is  also  error  for  the  court  to  funush  the  jur^  a  copy  of  the  statutes  of  the  State  whfle 
they  are  out  of  court  deliberating  upon  their  verdict,  that  they  maj  read  certain  pio- 
visions  designated  by  the  court,  touching  the  case  under  consideration. 

The  case  of  State  v.  Hooker  (17  Vt.  670),  commented  upon  and  explained. 

The  idea  embraced  in  the  expression,  that  a  man*8  house  is  his  castle,  is,  not  that  it  ii 
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property  and  that  as  such,  he  has  a  right  to  defend  and  protect  it  by  other  and  more 
extreme  means  than  he  might  lawfully  use  to  defend  and  protect  his  shop,  his  office, 
or  his  bam.  The  sense  in  which  the  house  has  a  peculiar  immunity,  is  that  it  is  sa- 
cred for  the  protection  of  his  person,  and  of  his  family.  An  assault  on  the  house  can 
be  regarded  as  an  assault  on  tne  person,  only  in  case  the  purpose  of  such  assault  be 
injury  to  the  person  of  the  occupant,  or  members  of  his  family,  and  in  order  to  ac- 
complish this,  the  assailant  attack  the  castle,  in  order  to  reach  the  inmate.  In  this 
view,  it  is  said  and  settled  that,  in  such  case,  the  inmate  need  not  flee  from  his  house 
in  order  to  escape  injury  by  the  assailant,  but  he  may  meet  him  at  the  threshold,  and 
prevent  him  from  breaking  in,  by  any  means  rendered  necessary  by  the  exigency  — 
and  upon  the  same  ground  and  reason  that  one  may  defend  himself  from  penl  of  life, 
or  great  bodily  harm,  by  means  fatal  to  the  assailant,  if  rendered  necessary  by  the 
exigency  of  the  assault. 

Where  the  defence  can  legitimately  claim  that  there  was  an  assault  on  the  respondent's 
house,  with  the  intent,  either  of  taking  his  life,  or  of  doing  to  him  great  bodily  harm, 
the  respondent  would  be  justified  iu  using  a  deadly  weapon,  if  it  should  be  necessary  in 
order  to  prevent  the  perpetration  of  such  crime,  or  if,  under  the  circumstances  attend- 
ing the  emergency,  the  respondent  had  reason  to  believe,  and  was  warranted  in  be- 
lieving, and  iu  fact  did  believe,  that  it  was  necessary  in  order  to  prevent  the  commis- 
sion of  such  crime. 

In  case  the  purpose  of  an  assailant  is  to  take  life,  or  inflict  great  bodily  harm,  and  the 
object  of  ms  attack  upon  a  house  is  to  get  access  to  the  occupant,  for  such  purpose, 
the  same  means  may  lawfully  be  used  to  prevent  him  from  breaking  in,  as  might  be 
used  to  prevent  him  from  makiug  the  harmful  assault  upon  the  person,  in  case  the 
parties  were  met  face  to  face  in  any  other  place.  In  either  case,  the  point  of  justiflca- 
tion  is,  that  such  use  of  fatal  means  was  necessary  in  order  to  the  rightful,  eflectual 
protection  of  the  respondent,  or  lus  family,  from  the  threatened  or  impending  peril. 

Indictment  for  manslaughter.  Plea,  the  general  issue,  and  trial 
by  jury,  April  term,  1872,  RoYCB,  J.,  presiding. 

On  trial  the  evidence  tended  to  show  that  on  the  24th  of  May, 
1871,  the  respondent  was  living  with  his  wife,  mother,  and  sisters,  in 
a  tenement  house  in  the  village  of  St.  Albans  ;  that  on  the  evening 
of  that  day,  Greorge  W.  Flanders,  the  decedent,  and  one  Watson, 
being  under  the  influence  of  liquor,  went  to  the  respondent's  house, 
after  he  and  his  family  had  retired  for  the  night,  and  knocking  at 
the  door,  asked  to  be  let  in  ;  that  the  respondent  raised  the  window 
of  his  room  and  told  them  Uiat  he  did  not  want  any  one  there,  and 
that  they  could  not  come  in ;  that  they  said  they  wanted  to  come  in 
and  talk  with  the  respondent,  and  kept  insisting  upon  being  let  in, 
and  remained  some  time,  insisting,  and  grew  more  violent  the  longer 
they  stayed,  and  repeatedly  threatened  to  break  the  door  down,  and 
swore  and  used  abusive  language,  and  threw  a  brick  or  stone  through 
the  window  ;  that  one  of  them  took  off  his  hat,  and  commenced 
taking  off  his  coat,  and  started  towards  the  door,  whereupon  the  re- 
spondent went  into  another  room,  and  got  a  gun  that  he  had  used, 
some  days  before,  hunting,  and  which  was  loaded  with  shot,  and  put 
the  barrel  on  the  window  sill  and  fired,  giving  the  said  Flanders  a 
mortal  wound,  of  which  he  died.  The  respondent  testified  that  he 
fired  to  the  ground,  and  that  his  object  was,  not  to  hit  them,  but  to 
scare  them  away. 

The  prosecution  introduced  Morrill  J.  Hill  as  a  witness  to  prove 
the  dying  delarations  of  the  decedent,  who  testified  that  he  saw  him 
after  he  was  shot,  that  in  answer  to  his  inquiries  he  made  statements 
concerning  the  occurrence  connected  with  the  shooting ;  that  he 
was  so  weak  that  the  witness  could  not  get  a  full  or  detailed 
statement  of.  the  affair  from  him,  and  got  only  detached  state- 
ments in  the  intervals  between  the  spells  of  vomiting;  that  he 
took  Hie  words  of  the  decedent  on  paper  at  the  time,  to  preserve  his 
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dying  declarations,  but  that  the  paper  was  lost ;  that  the  statements 
were  made  by  the  decedent  in  the  consciousness  that  he  was  in  a 
dying  condition.  To  the  admission  of  this  testimony  the  respondent 
objected,  but  the  same  was  admitted,  to  which  the  respondent  ex- 
cepted. 

The  respondent  requested  the  court  to  charge  that  "  the  making 
of  an  attack  upon  a  dwelling,  and  especially  at  night,  the  law  re- 
gards as  equivalent  to  an  assault  upon  a  man's  person ;  for  a  man's 
house  is  his  castle."  But  the  court  refused  so  to  charge  ;  to  which 
the  respondent  excepted.  The  court  charged  the  jury  that  "  if  they 
were  convinced  beyond  a  reasonable  doubt  that  the  death  of  Flanders 
was  occiisioned  by  the  shot  fired  by  the  respondent,  then  the  prose- 
cution had  made  out  the  killing  in  the  manner  charged  in  the  in- 
dictment  That  all  killing  of  a  human  being  is  pre- 
sumed to  be  unlawful ;  and  when  the  fact  of  the  killing  is  estab- 
lished, it  devolves  on  the  party  who  committed  the  act  to  excuse 
that  killing  —  to  show  that  it  was  justifiable  — '■  in  order  to  escape 
the  legal  consequences  which  attach  to  the  commission  of  the  act ;  '^ 
to  which  the  respondent  excepted. 

After  the  jury  had  retired  to  consider  of  their  verdict,  they  sent 
the  following  inquiry,  in  writing,  to  the  court,  by  the  officer  having 
them  in  charge :  "  What  is  the  law  in  relation  to  manslaughter  in 
the  third  degree,  or  what  is  the  punishment  for  manslaughter  in  the 
third  degree?"  and  the  presiding  judge,  w;hile  the  court  was  in 
session  and  the  jury  in  their  room  for  deliberation,  without  the 
knowledge  of  the  respondent  or  his  counsel,  or  the  counsel  for  the 
State,  sent  to  the  jury  in  their  room,  and  without  their  coming  into 
open  court,  the  following  communication  in  writing :  "  There  are  no 
degrees  in  manslaughter  under  our  laws  ;  but  the  amount  and  kinds 
of  punishment  that  shall  be  inflicted,  you  will  see  are,  with  certain 
limitations,  in  the  discretion  of  the  court ; "  and  the  court  sent  the 
General  Statutes  to  the  jury  in  their  room,  and  referred  them  to 
§  15,  c.  112.  To  which,  after  the  verdict  of  guilty  had  been  re- 
turned, and  as  soon  as  the  fact  came  to  their  knowledge,  the  counsel 
for  the  respondent  excepted. 

Farrington  ^  Mclntyre  and  Benton  ^  Irish^  for  the  respondent. 

George  A.  Ballard  ^  W,  D.  Wilson^  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Babkett,  J.  It  is  objected  in  behalf  oi  the  respondent  that  the 
dying  declarations  of  Flanders,  as  testified  by  Mr.  Hill,  should  have 
been  excluded  from  the  consideration  of  the  jury,  by  force  of  the 
rule  as  stated  1  Greenl.  Ev.  §  169,  viz.,  that "  whatever  the  state- 
ment may  be,  it  must  be  complete  in  itself ;  for,  if  the  declai-ations 
appear  to  have  been  intended  by  the  dying  man  to  be  connected 
with,  and  qualified  by,  other  statements  which  he  is  prevented  by 
any  cause  from  making,  they  will  not  be  received."  What  we  un- 
derstand by  the  expression,  that  the  statement  ^^  must  be  complete 
in  itself  "  is,  not  that  the  declarant  must  state  everything  that  con- 
stituted the  res  gestce  of  the  subject  of  his  statement,  but  that  his 
statement  of  any  given  fact  should  be  a  full  expression  of  all  that  he 
intended  to  say  as  conveying  his  meaning  as  to  such  fact.      This  is 
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plainly  indicated  by  the  closing  part  of  the  above  quotation,  as  to 
the  declarations  made  being  intended  by  the  dying  man  to  be  con- 
nected witJi,  and  qualified  hy^  other  statements  which  he  is  prevented 
from  making.  There  is  no  indication  in  the  testimony  given  by  Mr. 
Hill,  that  Flanders  intended  what  he  baid  to  Hill  should  be  qualified 
by  anything  that  he  wished  to  say,  and  was  prevented  from  saying, 
or  did  not  say.  The  fact  that  Mr.  Hill  had  lost  the  paper  contain- 
ing the  declarations  in  writing,  does  not  bear  on  the  question.  It 
may  have  some  bearing  as  to  the  weight  which  ought  to  be  accorded 
to  the  evidence  thus  given,  as  depending  on  the  accuracy  of  his  recol- 
lection and  his  correctness  in  repeating  from  memory  what  Flanders 
said  to  him.  But  this,  in  that  respect,  is  only  the  common  case  of 
comparative  reliableness,  as  between  the  statement  of  facts  orally 
from  memory  and  the  statement  of  them  in  written  memoranda 
made  at  the  time  the  facts  occurred. 

The  fact  that  Flanders  made  his  statement  in  intervals  between 
vomitings,  does  not  touch  the  question  of  the  competency  of  the 
evidence,  unless  it  should  appear  that  by  such  vomitings  he  was 
prevented  from  expressing  his  meaning  in  relation  to  the  facts  that 
he  was  undertaking  to  state.  By  recurring  to  the  testimony  of  Mr. 
Hill,  given  in  full  m  the  reporter's  minutes,  it  will  be  seen  that  the 
facts  are  few  and  simple,  about  which  the  dying  man  undertook  to 
speak  ;  and  there  is  nothing  in  their  nature  that  would  seem  to  re- 
quire anything  more  to  have  been  said  in  order  to  get  the  meaning 
tiiat  he  intended  to  convev  in  respect  to  them.  The  manner  and 
circumstances  of  the  making  of  the  dying  declarations  are  proper 
for  consideration,  in  giving  effect  to  them  as  evidence  in  the  case, 
much  the  same  as  if  the  deposition  of  the  dying  man  had  been 
taken,  and  given  in  evidence  on  the  trial. 

II.  The  court  charged  the  jury  that  if  they  were  convinced  be- 
yond a  reasonable  doubt  that  the  death  of  Flanders  was  occasioned 
by  the  shot  fired  by  the  respondent,  then  the  prosecution  had  made 
out  the  kiUing  in  the  manner  charged  in  the  indictment  .  .  .  that 
all  killing  is  presumed  to  be  unlawful ;  and  when  the  fact  of  the 
Irilling  is  established,  it  devolves  on  the  party  who  committed  the 
act,  to  excuse  that  killing  —  to  show  that  it  was  justified  —  in  order 
to  escape  the  legal  consequences  which  attach  to  the  commission  of 
the  act."     In  this  we  think  there  is  error.     As  to  the  rule  of  pre- 
sumption, as  affecting  the  burden  of  proof;  as  it  is  ordinarily  found 
in  the  books  on  criminal  law,  especially  the  older  ones,  it  suffices  to 
refer    to  the  remarks  of  Ch.  J.  Redfield,  in  State  v.  McDonnell^  32 
Vt.  538-9.     Yet,  with  reference  to  that  rule,  as  it  was  applied  to 
the  present  case,  the  statement  of  it  in  Foster,  255,  is  worthy  of 
notice.     "  In  every  chai^  of  murder,  the  fact  of  killing  being  first 
proved,  all  the  circumst^ces  of  accident,  necessity,  or  infirmity  are 
to  be   satisfactorily  proved  by  the  prisoner,  unlesB  they  arise  out  of 
the  evidence  adduced  against  him^  for  the  law  presumeth  the  fact 
to  have  been  founded  in  malice,  until  the  contrary  appeareth."     In 
Roscoe  Grim.  Ev.  20,  that  quotation  is  preceded  by  this  statement, 
fTz.  :    **  When  a  man  commits  an  unlawful  act,  unaccompanied  by  any 
nreumstcmces  justifying  its  commission^  it  is  a  presumption  of  law 
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that  he  acted  advisedly,  and  with  an  intent  to  produce  the  conse- 
quences which  have  ensued." 

In  Torh\  erne  (9  Met,  93),  the  meaning  of  the  rule  is  peculiarly 
indicated  by  the  manner  in  which  Ch.  J.  Shaw  stated  it:  "That 
where  the  killing  is  proved  to  have  been  committed  by  the  de- 
fendant, and  nothing  further  is  %hown^  the  presumption  of  law  is 
that  it  was  malicious,  and  an  act  of  murder/'  That  meaning  is 
made  palpable  and  is  illustrated  by  the  same  great  judge  in  Hawkinses 
case  (3  Gray,  465),  in  which  he  says,  "  that  this  was  inappUcable 
to  this  (^Hawkins^s  case)^  where  the  circumstances  attending  the 
homicide  were  fully  shown  by  the  evidence."  And  on  this  point  he 
instructed  the  jury  that  "  the  murder  chained  must  be  proved  ;  the 
burden  of  proof  is  on  the  Commonwealth  to  prove  the  case,  all  the 
evidence  on  both  sides,  which  the  jury  find  true,  is  to  be  taken  into 
consideration,  and  if,  the  homicide  being  conceded,  no  excuse  or  justi- 
fication is  shown,  it  is  either  murder  or  manslaughter ;  and  if  the 
jury,  upon  all  the  circumstances,  are  satisfied  beyond  a  reasonable 
doubt  that  it  was  done  with  malice,  they  will  return  a  verdict  of 
murder;  otherwise,  they  will  find  the  defendant  guilty  of  man- 
slaughter." 

In  McKie^s  case  (1  Gray,  61),  on  an  indictment  for  assault  and 
battery  with  a  dangerous  weapon,  the  subject  of  the  burden  of  proof 
in  that  class  of  offences  was  fully  considered  by  the  court,  and  in- 
structively discussed  by  Bigelow,  J.,  in  the  opinion  of   the  court 
drawn  up  by  him.     He  says :  "  It  appears  that  the  justification  on 
which  the  defendant  relied  was  disclosed,  partly  by  the  testimony 
introduced  by  the  government,  and  in  part  by  evidence  offered  by 
the  defendant ;  and  that  it  related  to  and  grew  out  of  the  transac- 
tion or  res  gestce  which  constituted  the  alleged  criminal  act."     The 
result  is  stated  thus :  "  But  in  cases  like  the  present,  .  .  .   where 
the  defendant  sets  up  no  separate  independent  fact  in  answer  to  the 
criminal  charge,  but  confines  his  defence  to  the  original  ti'ansaction 
charged  as  criminal,  with  its  accompanying  circumstances,  the  bur- 
den of  proof  does  not  change,  hut  remains  upon  the  government  to 
satisfy  the  jury  that  the  act  was  unjustifiable  and  unlawfid."      Pre- 
ceding this  extract,  it  is  said  :  "  Even  in  the  case  of  homicide,  -where 
a  stricter  rule  has  been  held  as  to  the  burden  of  proof  than  in  other 
criminal  cases,  upon  peculiar,  reasons  applicable  to  that  offence  alone, 
it  is  conceded  that  the  burden  is  not  shifted  by  proof  of  a  voluntary 
killing,  where  there  is  excuse  or  justification  apparent  on  the  proof 
offered  in  support  of  the  prosecution,  or  arising  out  of  the   circum- 
stances attending  the   homicide;"  citing    Tork^s  case^  supra^  and 
Webster'* s  case^  5  Gush.  305. 

We  adopt  the  views  thus  shown,  in  their  application  to  the  pres- 
ent case,  so  far  as  to  hold  that,  with  reference  to  the  state  of  the 
evidence  given  on  the  trial,  the  jury  should  not  have  been  instructed 
as  they  were  in  the  parts  of  the  charge  above  recited,  but  should 
have  been  instructed,  in  substance,  that  upon  all  the  evidence,  they 
must  find  beyond  a  reasonable  doubt  that  the  crime  charged  in  the 
indictment  was  committed  by  the  respondent,  in  order  to  warrant 
his  being  found  guilty,  —  with  proper  adaptations  of  the  instruction 
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to  this  feature  of  the  case,  as  presented  in  the  course  and  manner 
of  the  trial. 

III.  The  exception  to  the  communication  of  the  presiding  judge 
with  the  jury,  and  sending  to  them  a  copy  of  the  statutes,  with  a 
reference  to  a  particular  section,  is  maintained.  The  prevailing 
idea  in  this  State  has  been  that  all  communications  between  judge 
and  jury,  after  a  case  has  been  submitted  to  the  jury,  and  whfle 
they  have  it  in  consideration,  should  be  in  open  court,  and,  so  far 
as  we  know,  the  practice  has  been  conformable  to  this  idea. 

In  1  Pick.  242,  Sargent  v.  Roberta  et  al.j  Ch.  J.  Parker  says : 
'*  We  are  all  of  opinion,  after  considering  the  question  maturely, 
that  no  communication  whatever  ought  to  take  place  between  the 
judge  and  jury  after  the  cause  has  been  committed  to  them  by  the 
charge  of  the  judge,  unless  in  open  court,  and,*  when  practicable, 
in  presence  of  the  counsel  in  the  cause."  See  Taylor  v.  Betsford^ 
13  Johns.  487. 

As  to  furnishing  the  jury  with  a  copy  of  the  statutes,  we  regard 
the  rule  to  be  equally  distinct  and  decisive,  not  only  in  this  State 
but  elsewhere.  3  C.  &  P.  310,  Burrows  v.  Untoin.  In  Merrill  v. 
Nary  (10  Allen,  416),  a  copy  of  the  statutes  was  carried:  to  the 
jury  at  their  request,  and  with  the  consent  of  the  judge.  This 
was  held  to  be  improper ;  and  the  proper  views  applicable  to  the 
subject  are  so  amply  set  forth  in  the  opinion  delivered  by  Ch.  J. 
Bigelow,  as  to  render  it  needless  to  do  more  than  refer  to  that 
opinion. 

In  other  respects,  we  deem  the  charge  to  be  conformable  to  the 
established  principles  of  the  law  as  promulgated  in  the  text-books 
and  ti-eatises,  and  applied  and  illustrated  in  the  decided  cases. 
From  what  is  made  known  to  us  by  the  bill  of  exceptions  as  to 
the  evidence  given  and  the  facts  proved  in  the  trial,  we  fail  to  dis- 
cover in  the  charge  ground  or  occasion  for  such  a  character  and 
spirit  of  criticism  as  was  exhibited  in  the  argument  before  this 
'  court.  On  the  other  hand,  I  ^m  commissioned  to  express  the  fidl 
conviction  of  each  member  of  this  court,  that  th«  utmost  fairness 
towards  the  respondent,  and  great  painstaking  that  he  should  suffer 
no  abatement  from  the  legitimate  force  of  lus  defence,  were  exer* 
cised  by  the  presiding  judge. 

From  experience  at  the  bar  and  on  the  bench,  we  very  fully  un- 
derstand that  many  things  in  the  features  and  details  of  a  charge 
to  the  jury  are  prompted  by,  and  are  addressed  to,  peculiar  fea- 
tures and  details  of  the  argument  that  has  preceded.  From  the 
requests  and  points  of  exception  stated  in  the  record  before  us, 
together  with  the  arguments  which  we  have  here  heard,  the  present 
case  seems  not  to  be  exceptional  in  that  respect.  If  we  had  before 
us  the  arguments  addressed  to  the  jury,  with  the  same  verbal  ful- 
ness that  we  have  the  charge  of  the  court,  it  seems  quite  presumable 
that  we  should  find  reason  to  admire,  if  not  to  be  surprised  at,  the 
self-poise  with  which  the  presiding  judge  bore  himself  in  the  charge, 
as  against  operating  prejudice  to  the  respondent. 

It  is  not  deemed  needful  for  the  purpose  of  this  case,  with  refer- 
ence to  its  future  prosecution,  to  discuss  specifically  any  other  sub 
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ject,  except  that  of  the  dwelling-house  being  one's  castle,  as  bearing 
upon  his  right  to  kill  or  to  use  deadly  weapons  in  defence  of  it. 
This  is  presented  in  the  8d  request  in  behalf  of  the  respondent, 
which  is,  in  the  language  used  by  Holroyd,  J.,  in  charging  the 
jury  in  Meade' 9  case^  infra^  viz. :  "  The  making  of  an  attack  upon 
a  dwelling,  and  especially  in  the  night,  the  law  regards  as  equiva- 
lent to  an  assault  on  a  man's  person,  for  a  man's  house  is  his  castle." 
The  purpose  of  this  request  seems  to  have  been,  to  justify  the  kill- 
ing with  the  gun,  as  a  lawful  mode  and  means  of  defending  the 
castle,  as  well  as  the  person  within  it.  Looking  to  the  state  of  the 
evidence,  it  is  not  altogether  obvious  what  there  was  in  the  case  to 
warrant  its  being  claimed  that  the  respondent  killed  Flanders,  as  a 
means  of  defending  himself  and  his  castle.  It  was  claimed  in  be- 
Jialf  of  the  prosecution,  and  the  evidence  given  in  that  behalf  showed, 
that  the  gun  was  not  fired  at  Flanders  as  a  measure  of  force,  to 
repel  and  prevent  him  from  breaking  into  the  house.  Moreover,  in 
the  exceptions  it  is  said,  "  The  respondent  testified  that  he  fired  to 
the  ground,  and  the  object  in  firing  was,  not  to  hit  them,  but  to 
scare  them  away."  The  respondent  seems  not  to  have  r^arded  it 
a  case,  or  a  conjuncture,  in  which  it  was  needful  or  expedient  to  use 
a  deadly  weapon  as  a  means  of  forceful  resistance  to  meet  and  repel 
an  assault  on  his  house  —  whatever  such  assault  in  fact  was  —  or  to 
protect  himself  from  any  threatened  or  feared  assault  on  his  per- 
son. The  gun  loaded  with  powder  alone,  would  have  served  all  the 
needs  of  the  occasion,  and  of  the  exigency  which  the  respondent 
supposed  then  to  exist  and  to  press  upon  him. 

Nevertheless,  the  point  was  made  by  said  3d  request.     It  was  in- 
dicated in  the  charge  that  the  case,  State  v.  Hooker  (17  Vt.  670), 
was  invoked  in  support  of  it,  and  it  is  cited  in  this  court  for  the 
same  purpose.     That  case  professes  to  decide  only  the  question  in- 
volved in,  and  presented  by  it,  viz. :  whether  it  was  criminal  under 
the  statute  for  the  respondent  to  resist  an  officer  in  the  service  of 
civil  process  within  his  dwelling-house,  such  officer  having  unlaw- • 
fully  broken  into  the  house  for  the  purpose  of  making  such  service. 
The  language  of  the  opinion  is  to  be  interpreted  with  reference  to 
the  case  and  the  question.     That  case  in  no  respect  involved  the 
subject  of  the  use  of  a  deadly  weapon  with  fatal  effect  in  defence 
of  the  castle ;  and  it  is  not  to  be  supposed  that  the  judge  who  drew 
up  the  opinion  was  undertaking  to  discuss  or  propound  the  law  of 
that  subject. 

To  come,  then,  to  the  subject  as  it  is  involved  in  this  case  under 
said  3d  request.  In  Foster's  Crown  Law,  319,  it  is  said,  **  The  books 
say  that  a  man's  house  is  his  castle  for  safety  and  repose  to  himself 
and  family."  In  Cook's  ease  (Cro.  Car.  537),  an  officer  with  a  eapicts 
ad  satisfaciendum,  went  with  other  officers,  for  the  purpose  of  exe- 
cuting the  same,  to  the  dwelling-house  of  the  respondent,  and,  find- 
ing him  within,  demanded  of  him  to  open  the  door  and  suffer  them 
to  enter.  He  commanded  them  to  depart,  telling  them  they  should 
not  enter.  Thereupon,  they  broke  a  window,  and  afterwards  went 
to  the  door  of  the  house  and  offered  to  force  it  open,  and  broke  one 
Df  the  hinges;  whereupon  Cook  discharged  his  musket  at  the  de- 
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ceased  and  hit  him,  and  he  died  of  the  wound.  '*  After  argument 
at  the  bar,  all  the  justices,  seriatim^  delivered  their  opinions,  that  it 
was  not  murder,  but  manslaughter ;  the  bailifE  was  slain  in  doing 
an  unlawful  act  in  seeking  to  break  open  the  house  to  execute  pro- 
cess for  a  subject,  and  every  one  is  to  defend  his  own  house,  let 
they  all  held  it  was  manslaughter ;  for  he  might  have  resisted  him 
without  killing  him ;  and  when  he  saw  and  shot  voluntarily  at  him, 
it  was  manslaughter." 

That  was  one  of  the  earliest  cases,  and  was  fully  considered  ;  and 
it  has  been  cited  in  all  the  books  on  criminal  law  since  its  decision 
in  1640  (15th  Car.  1.),  with  some  incorrectness  of  statement,  in  1 
Hale  P.  C.  458,  and  in  other  books  adopting  Hale's  text.  Tliis  is 
in  some  measure  rectified  by  a  remark,  1  East  P.  C.  321-322. 
See,  also,  Roscoe  Cr.  Ev.  758 ;  also  1  Bishop  Cr.  L.  §  858,  n.  2, 
5th  ed.  It  is  to  be  specially  noticed  that  what  made  it  man- 
slaughter was,  that,  in  order  to  defend  his  castle  it  was  not  necessary 
to  kill  the  bailiff. 

The  same  idea  of  necessity^  in  order  to  relieve  the  killing  from 
being  manslaughter,  exists  in  the  case  of  defending  one's  pei*son,  as 
stated  in  Hawkins  P.  C.  113.  "  Homicide  8e  defendendo  seems  to 
be  when  one  who  has  no  other  possible  means  of  preserving  his  life 
from  one  who  combats  him  on  a  sudden  quarrel,  or  of  defending  his 
person  from  one  who  attempts  to  beat  him  (especially  if  such  attempt 
be  made  upon  him  in  his  own  house),  kiUs  the  person  by  whom  he  is 
reduced  to  such  an  inevitable  necessity." 

In  a  learned  note  in  2  Archb.  Cr.  L.  325,  it  is  said  :  *'  But  when 
it  is  said  that  a  man  may  rightfully  use  as  much  force  as  is  necessary 
for  the  protection  of  his  person  and  property,  it  should  be  recollected 
that  this  rule  is  subject  to  this  most  important  modification,  —  that 
he  shall  not,  except  in  extreme  cases,  endanger  human  life,  or  great 
bodily  harm.  .  .  .  You  can  only  kill  to  save  life  or  limb,  or  prevent 
a  great  crime,  or  to  accomplish  a  necessaiy  public  duty.   It  is,  there- 
fore, clear,  that  if  one  man  deliberately  kills  another  to  prevent  a 
mere  trespass  on  his  property —  whether  that  trespass  could  or  could 
not  otherwise  be  prevented  —  he  is  guilty  of  murder.     If,  indeed, 
he  had  at  first  used  moderate  force,  and  this  had  been  returned  with 
such  violence  that  his  own  life  was  endangered,  and  then  he  killed 
fronfi  necessity,  it  would  have  been  excusable  homicide.   Not  because 
he  could  take  life  to  save  his  property,  but  he  might  take  the  life  of 
the  assailant  to  save  his  own." 

Sarcouri'a  case^  5  Eliz.  (stated  1  Hale  P.  C.  485-6),  shows  that 
this  doctrine  is  not  new.  *'  Harcourt,  being  in  possession  of  a  house 
by  title,  as  it  seems,  A.  endeavored  to  enter,  and  shot  an  arrow  at 
them  within  the  house,  and  Harcourt,  from  within,  shot  an  arrow  at 
those  that  would  have  entered,  and  killed  one  of  the  company.  This 
was  ruled  manslaughter,  and  it  was  not  se  defendendo^  because  there 
was  no  danger  of  his  life  from  them  without."  What  was  thus  ruled 
is  the  key  to  the  author's  meaning  in  the  next  following  paragraph 
of  his  book,  which  see. 

Xfae  idea  that  is  embodied  in  the  expression  that  a  man's  house 
is  his  castle,  is  not  that  it  is  his  property^  and,  as  such,  he  has  the 
vol*.  I.  32 
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right  to  defend  and  protect  it  by  other  and  more  extreme  means  thao 
he  might  lawfully  use  to  defena  and  protect  his  shop,  his  office,  or 
his  bam.  The  sense  in  which  the  house  has  a  peculiar  immunity  is, 
that  it  is  sacred  for  the  protection  of  his  perbon  and  of  his  family. 
An  assault  on  the  house  can  be  regarded  as  an  assault  on  the  person, 
only  in  case  the  purpose  of  such  assault  be  injury  to  the  person  of 
the  occupant  or  members  of  his  family,  and,  in  order  to  accomplish 
this,  the  assailant  attacks  the  castle  in  order  to  reach  the  inmates. 
In  this  view,  it  is  said  and  settled  that,  in  such  case,  the  inmate  jieed 
not  flee  from  his  house  in  order  to  escape  from  being  injured  by  the 
assailant,  but  he  may  meet  him  at  the  threshold,  and  prevent  him 
from  breaking  in  by  any  means  rendered  necessary  by  the  exigency ; 
and  upon  the  same  ground  and  reason  as  one  may  defend  himself 
from  peril  of  life,  or  great  bodily  harm,  by  means  fatal  to  the  assail- 
ant, if  rendered  necessary  by  the  exigency  of  the  assault. 

This  is  the  meaning  of  what  was  said  by  Holroyd,  J.,  in  charging 
the  jury  in  Meade\  case^  1  Lewin  C.  C.  184.  Some  exasperated 
sailors  had  ducked  Meade,  and  were  in  the  act  of  throwing  him 
into  the  sea,  when  he  was  rescued  by  the  police.  As  the  gang  were 
leaving,  they  threatened  that  they  would  come  by  night  and  pull 
his  house  down.  In  the  middle  of  the  night  a  great  number  came, 
making  menacing  demonstrations.  Meade,  under  an  apprehension, 
as  he  alleged,  that  his  life  and  property  were  in  danger,  fired  a  pis- 
tol, by  which  one  of  the  party  was  killed.  Meade  was  indicted  for 
murder.  Upon  that  state  of  facts  and  evidence,  the  judge  said  to 
the  jury :  *'  A  civil  trespass  will  not  excuse  the  firing  of  a  pistol 

at  a  trespasser  in  sudden  resentment  or  anger,  &c But 

a  man  is  not  authorized  to  fire  a  pistol  on  every  intrusion  or  invasion 
of  his  house.     He  ought,  if  he  has  reasonable  opportunity,  to  en- 
deavor to  remove  him  without  having  recourse  to  the  last  extremity. 
But  the  making  an  attack  upon  a  dwelling,  and  especially  at  night, 
the  law  regards  as  equivalent  to  an  assault  on  a  man's  person  ;  for 
a  man's  house  is  his  castle,  and,  therefore,  in  the  eye  of  the  law, 
it  is  equivalent  to  an  assault,  but  no  words  or  singing  are  equivalent 
to  an  assault,  nor  will  they  authorize  an  assault  in  return,   &c. 
.     .     .     •     There  are  cases  where  a  person  in  heat  of  blood  kills 
another,  that  the  law  does  not  deem  it  murder,  but  lowers  the  of- 
fence to  manslaughter ;  as,  where  a  party  coming  up  by  way  of 
making  an  attack,  and  without  there  being  any  previous  appre- 
hension of  danger,  the  party  attacked,  instead  of  having  recourse 
to  a  more  reasonable  and  less  violent  mode  of  averting  it,  having 
an  opportunity  so  to  do,  fires  on  the  impulse  of  the  moment.     In 
the  present  case,  if  you  are  of  opinion  that  the  prisoner  was  really 
attacked,  and  that  the  party  were  on  the  point  of  breaking  in,  or 
likely  to  do  so,  and  execute  the  threats  of  the  day  before,  he,  per- 
haps, was  justified  in  firing  as  he  did.     If  you  are  of  opinion  that 
he  intended  to  fire  over  and  frighten,  then  the  case  is  one  of  man- 
slaughter and  not  of  self-defence." 

The  sense  in  which  one's  house  is  his  castle,  and  he  may  defend 
himself  within  it,  is  shown  in  what  is  said  in  1  Hale,  P.  C.  486, 
that,  ^^  in  case  he  is  assaulted  in  his  own  house,  he  need  not  flee  as 
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far  as  lie  can,  as  in  other  cases  of  se  defendendoj  for  he  hath  the 
protection  of  his  house  to  excuse  him  from  flying,  as  that  would  be 
to  pve  up  the  protection  of  his  house  to  his  adversary  by  flight." 
Now,  set  over  against  that  what  is  said  in  1  Russell,  o62,  and  the 
true  distinction  between  the  house  as  property^  on  the  one  hand, 
and  as  cMiXe  for  protection^  on  the  other,  is  very  palpable,  viz, :  "  If 
A.  in  defence  of  his  house,  kill  B.,  a  trespasser,  who  endeavors  to 
make  an  entry  upon  it,  it  is,  at  least,  common  manslaughter,  unless 
indeed,  there  were  danger  of  life  ;  "  p.  663.  "  But  where  the  tres- 
pass is  barely  against  the  property  of  another,  the  law  does  not 
admit  the  force  of  the  provocation  as  sufficient  to  warrant  the  owner 
in  making  use  of  a  deadly  or  dangerous  weapon  ;  more  particularly 
if  such  violence  is  used  after  the  party  has  desisted  from  the  tres- 
pass." In  Carrol  v.  The  State  (2S  Ala.  86),  it  is  said :  "  The 
owner  may  resist  the  entry  into  his  house,  but  he  has  no  right  to 
kiU,  unless  it  be  rendered  necessary  in  order  to  prevent  a  felonious 
destruction  of  his  property,  or  to  defend  himself  against  loss  of 
life,  or  great  bodily  harm."  Cited  2  Bishop  Crim.  Law,  §  707, 
5th  ed.  That  case  impresses  us  differently  from  what  it  does  the 
learned  author,  as  indicated  by  his  remark  prefacing  the  citation. 

As  developing  and  illustrating  the  prevailing  idea  of  the  law  as 
to  what  will  justify  homicide  ae  et  iua  defendendo^  it  is-  not  without 
interest  upon  the  point  now  under  consideration,  to  advert  to  what 
is  said  upon  the  general  subject.     In  McNally,  562,  it  is  said :  "  The 
injured   party  may  repel  force  by  force  in  defence  of  his  person, 
habitation,  or  property,  against  one  who  manifestly  intendeth  and 
endeavoreth  by  violence  or  surprise  to  commit  a  known   felony 
upon  either.     In  these  cases  he  is  not  obliged  to  retreat,  but  may 
pursae  his  adversary  until  he  findeth  himself  out  of  danger ;  and  if 
m  such  conflict  he  happeneth  to  kill,  such  killing  is   justifiable." 
Wharton  incorporates  this  into  his  woric  as  text.      The  same  is 
found  in  the  older  books.     1  Hale,  485-6 ;  also  in  Foster's  Crown 
Law,  273  ;  1  Russell,  667 ;  and  in  other  books,  ad  lib.     But,  to  ap- 
prehend this  in  its  true  scope  and  application,  it  is  important  to 
have  in  mind  what  is  said  1  Russell,  668 :  **  The  rule  clearly  ex- 
tends only  to  cases  of  felony ;  for  if  one  come  to  beat  another,  or 
take  his  goods  merely  as  a  trespasser,  though  the  owner  may  justify 
the  beating  of  him  so  far  as  to  make  him  desist,  yet  if  he  Kill  him, 
it  is   manslaughter  ....  No  assault,  however  violent,  will  justify 
killing  the  assailant  under  a  plea  of  necessity,  unless  there  be  a 
manifestation  of  felonious  intent."     See  Archb.  Crim.  Law,  221, 
cited  9  C.  &  P.  22. 

This  covers  the  cases  of  statutory  justification  of  hoxnicide,  botii 
under  our  own,  and  under  the  English,  statutes,  and,  in  principle 
and  in  reason,  it  is  in  keeping  with  the  common  law  as  to  «e  defen- 
dendo^  in  defining  the  scope  of  which  in  this  respect,  it  is  well  laid 
down  that,  '^  before  a  person  can  avail  himself  of  the  defence  that  he 
osed  a  -weapon  in  defence  of  his  life,  it  must  appear  that  that  defence 
was  necessary  to  protect  his  own  life,  or  to  protect  himself  from 
mch  serious  oodily  harm  as  would  pve  him  reasonable  apprehen- 
sion that  his  life  was  in  immediate  danger.'*     1  RusselU  661. 
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The  law  of  the  subject,  as  given  in  the  books  thus  cited  and  re- 
ferred to,  seems  to  have  been  adequately  apprehended  by  the  court, 
and,  so  far  as  we  can  judge  from  what  is  shown  by  the  record  before 
us,  it  was  not  administered  erroneously  or  improperly  in  the  trial, 
as  against  the  respondent. 

If  it  were  to  be  assumed  that  the  defence  might  legitimately 
claim  that  there  was  an  assault  on  the  house,  with  the  intent  either 
of  taking  the  life  of  the  respondent,  or  doing  to  him  great  bodily 
harm,  the  respondent  would  be  justified  in  using  a  deadly  weapon, 
if  it  should  be  necessary  in  order  to  prevent  the  perpetration  of 
such  crime,  or  if,  under  the  existing  circumstances  attending  the 
emergency,  the  respondent  had  reason  to  believe,  and  was  warranted 
in  believing,  and,  in  fact,  did  believe,  that  it  was  necessary  in  order 
to  prevent  the  commission  of  such  crime.     In  case  Uie  purpose  of 
the  assailant  was  to  take  life,  or  inflict  great  bodily  harm,  and  the 
object  of  his  attack  (if  theje  was  such  attack)  upon  the  house  was 
to  get  access  to  the  inmate  occupying  the  same,  for  such  purpose, 
the  same  means  might  lawfuDy  be  used  to  prevent  him  from  break- 
ing in,  as  might  be  used  to  prevent  him  from  making  the  harmful 
assault  upon  the  person,  in  cajse  tj^e  parties  were  met  mce  to  face  in 
any  other  place.     In  either  case,  the  point  of  justification  is,  that 
such  use  of  fatal  means  was  necessary  in  order  to  the  rightful,  effec- 
tual protection  of  the  respondent,  or  his  family,  from  the  threatened 
or  impending  peril. 

We  have  been  led  to  this  discussion  and  exposition  of  the  law  as 
to  the  defence  of  the  dwelling-house,  on  account  of  the  somewhat 
fragmentary  and  disjointed  condition  in  which  it  is  done  up  in  the 
books  and  cases  of  criminal  law,  and  for  the  purpose  of  rendering  as 
explicit  as  we  are  able  the  views  of  this  court  on  that  subject,  as  it 
has  been  brought  into  question  and  debate  in  the  case  in  hand.  In 
this  exposition,  and  in  the  views  embodied  in  this  opinion,  all  the 
members  of  this  court  concur. 

The  other  subjects  involved  in  grounds  and  points  of  defence,  as 
shown  by  the  bill  of  exceptions,  and  upon  which  the  court  gave  in- 
structions to  the  jury,  do  not  seem  to  require  discussion. 

The  verdict  is  set  aside  and  new  trial  granted. 

Mr.  BiBhop  in  his  Criminal  Law  (5  ed.),  of  his  life."  And  again  after  ha^in^  treated 
vol.  1 ,  §  858,  says :  "  The  general  doctrine  of  the  defence  of  person  and  proper^  he 
us  to  the  defence  of  property,  does  not  pre-  adds  (vol.  2,  §  707),  "  The  defence  of  the 
vail  as  respects  the  defence  of  what  is  some-  dwelling-house  stands  on  a  different  ground, 
times  termed  the  castle.      In   the  early  And  though  the  question  has  at  some  peri- 
times,  our  forefathers  were  compelled  to  ods  of  our  law  heen  in  part  under  a  dood, 
protect  themselves  in  their  habitations,  by  it  may  now  be  deemed  to  be   reasonably 
converting^  them  into  holds  of  defence ;  and  clear,  that,  to  prevent  an  unlawful  entrance 
thus  the  dwelling-house  was  called  a  castle,  into  a  dwelling-house,  the  occupant  may 
And  from  this  necessity  has  grown  up  the  make  defence  to  the  taking  of  life,  without 
familiar  doctrine,  that  while  a  man  keeps  being  liable  even  for  manslaughter.      CH 
the  doors  of  his  house  closed,  no  other  man  course  a  defence  may  be  of  a  sort  which 
has  the  right  to  break  in,  under  any  cir-  will  constitute  manslaughter,  or  even  mnr- 
cumstances;    except   in   particular   cases  der.'' 

where  it  becomes  lawfnl  for  the  purpose  of       The  first  resolution  of  the  judges  in  S^ 

making  an  arrest  of  the  occupant,  or  the  mcofne's  case  (5  Coke  91),  is,    "That  the 

like And  from  this  doctrine  springs  house  of  every  one  is  to  him  as  his  castle  and 

another ;  namely,  that  the  persons  withm  fortress  as  well  for  his  defence  against  in* 

the  house  may  exercise  all  needful  force  to  jury  and  violence,  as  for  his  repoee ;  and  al- 

keep  the  aggressor  out,  even  to  the  taking  though  the  life  of  a  man  is  a  thia^  pireckraa 
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and  fiiYored  in  law ;  so  that  althouc'li  a  man  Jac. ),  that  those  who  dig  for  saltpetre  shall 

kills  another  in  his  defence,  or  kills  one  not  di^  in  the  mansion-house  of  any  snb- 

per  infortun*,  without  anj  intent,  yet  it  is/el-  ject  without  his  assent;  for  then  he,  or  his 

omf,  and  in  such  case  he  shall  forfeit  his  wife  or  children,  cannot  be  in  safety  in  the 

goods  and  chattels,  for  the  great  regard  night,  nor  his  goods  in  his  house  preserved 
which  the  law  has  to  a  man's  life ;  but  if    from  thieves  and  other  misdoers.    4th.  He 

thieves  come  to  a  man's  house  to  rob  him,  who  kills  a  man  ae  defendendOf  or  a  thief 

or  murder,  and  the  owner  or  his  servants  who  would  rob  him  in  the  highway,  by  the 

kill  any  of  the  thieves  in  defence  of  him-  common  law  shall  forfeit  his  goods :  but 

self  and  his  house,  it  is  not  felony,  and  he  one  who  kills  one  that  would  rob  and  spoil 

shall  lose  nothing,  and  therewith  agree  3  him  in  his  house,  shall  forfeit  nothing.  5th. 

R.  3 ;  Coron.  303  and  30.'^ ;  and  26  Ass.  pi.  If  there  be  two  joint-tenants  of  a  wood,  or 

23.      So  it  was  held  in  H.  7,  39 ;  every  arable  land,  the  one  has  no  remedy  against 

one  may  assemble  his  friends  and  neigh-  the  other  to  make  inclosure  or  reparations 

bors  to  defend  his  house  a^tnst  violence  :  for  safeguard  of  the  wood,  or  com :  but  if 

but  he  cannot  assemble  them  to  go  with  there  be  two  joint-tenants  of  a  house,  the 

him  to  the  market  or  elsewhere  for  his  one  shall  have  a  writ  De  reparationc  faci- 

safeguard  against  violence  :  and  the  reason    tnda  ag^ainst  the  other If  a 

of  all  this  18,  because  domus  $ua  cmque  est  man  is  in  his  house  and  hears  that  others 
tutisnmum  ref'ugium.*'   See,  also,  3  Inst.  172.  will  come  to  his  house  to  beat  him,  he  may 
In  a  case  reported  as  "  Anonymous"  in  call  toc^ether  his  friends,  &c.,  into  his  house 
Croke  Eliz.  753,  the  question  was,  '*  If  an  to  aid  him  in  safety  of  his  person ;  for,  as 
house  be  robbed  in  the  day,  and  the  felons  it  has  been  said,  a  inan*s  house  is  his  castle 
escape,  hue  and  cry  being  made,  whether  and  his  defence,  and  where  he  properly 
the  hundred  shall  answer  for  that  robbery  ought  to  remain :  but  if  a  man  be  tlureat- 
bv  the  statute  of  Winton?  "     "And  he  ened  if  he  comes  to  such  a  fair  or  market 
|&awdv|  and  Popham  conceived,  that  in  that  he  shall  be  beaten,  in  that  case  hecan- 
the  principal  case  the  hundred  should  not  not  make  such  assembly,  but  he  ousrht  to 
be  cnarged :  for  the  statute  of  Winton  ex-  have  remedy  by  surety  of  the  peace, 
tends  only  to  robberies  done  to  the  per-  Hale  says  (1  P.  C.  481),  "Kegularl^  it 
m>n^  and  was  principally  made  for  the  safe-  is  necessary  that   the    person   that  ulls 
guard  of  travellers ;  but  every  one  ought  another  in  his  own  defence  fly  as  far  as  he 
to  keep  his  house  at  his  peril,  for  it  is  his  may  to  avoid  the  violence  of  the  assault 
castle,  and  no  other  ought  to  meddle  there ;  before    be   turn  upon   his   assailant ;  for 
and  therefore  it  is  not  reason  that  anv  though  in  cases  of  hostilitv  between  two 
should  be  charged  if  he  be  robbed  there.  nations  it  is  a  reproach  and  piece  of  cow- 
Finenx,  C.  J.  (21  H.  7,  39,  ▲.  d.  1506^,  ardice  to  fly  from  the  enemy,  yet  in  cases 
says :  "  One's  house  is  his  castle  and  his  of  assault  and  of  afiVays  between  subjects 
defence,  and  a  place  in  which  he  has  a  right  under  the  same  law,  the  law  owns  not  any 
CO  remain."    In  ButtisworOCs  case  (2  Coke,  such  point  of  honor,  because  the  kin^  and 
32),  it  is  laid  doMm  that  a  man's  "  house  is  his  laws  are  to  be  the  vindices  injunarum 
his  castle  which  he  may  by  law  safely  and  private  persons  are  not  trusted  to  take 
keep."  capital  revenge  one  of  another."    Yet  af- 
In  8  Coke,  126  a,  a  custom  of  London  is  terwards  remarking  upon  Hnrcouri*s  case 
mentioned  as  being  ag^nst  common  right  he  says  (1  P.  C.  486),  ^'But  if  A.  had  en- 
mod  the  rule  of  the  common  law.    **  They  tered  into  the  house,  and  Harcourt  had 
have  a  custom  to  enter  the  house  of  an-  gently  laid  his  hands  upon  him  to  turn  him 
other  -which  is  his  castle ;  and  therefore  the  out,  and  then  A.  had  turned  upon  him  and 
custom  of  London  is,  that  when  a  chaplain  assaulted   him,  and  Harcourt  had  killed 
or  a  priest  has  a  woman  in  his  house  or  him,  it  had  been  se  de/endentlo,  and  so  it 
chamber,  and  one  has  an  ill  suspicion  there-  had  been  if  A.  had  entered  upon  him  and 
of,  he  who  hath  such  suspicion  mav  com-^  assaulted  him  first,  though  he  mtended  not 
to  the  constable  of  the  ward  or  beadle,  and  to  kill  him,  yet  if  Harcourt  had  thereupon 
with  him  may  enter  into  the  house  or  cham-  killed  A.  it  had  been  only  se  de/endendo, 
her  of  the  chaplain  or  priest  and  commit  and  not  manslaughter,  though  the  entry  of 
the  oflf«^nder  to  prison.      In  Bowles's  case  A.  was  not  with  mtent  to  murder  him,  but 
(11  Coke,  82  a),  as  the  report  reads,  "  The  only  as  a  trespasser  to  gain  the  possession; 
preeminence  and  privilege  which  the  law  and  it  seems  to  me,  in  such  a  case  Har- 
give»  to  houses  which  are  for  men's  hab-  court,  being  in  his  own  house,  need  not  fly 
itatioa  was  observed.   1st.  An  house  ought  as  far  as  he  can,  as  in  other  cases  of  ne  de- 
to  have    the  priority  and  precedency  in  a  fendendo,  for  he  hath  the  protection  of  his 
prcedpe  qtwd  reddal  before  land,  meisulow,  house  to  excuse  him  from  flying,  for  that 
pasture,  wood,  &c    F.  N.  B.  2,  &c.     For  would  be  to  give  up  the  possession  of  his 
nJB 'house  is  lus  castle,  et  domus  sua  est  uni-  house  to  his  adversary  by  his  flight."    In 
cuigmr  tttiiMsimisM  re/ugium.    2d.  The  house  Hale's  opinion,  therefore,  there  was  a  great 
at  a    man  has  privilege  to  protect  him  difference  between  homicide  in  defence  of 
against  arrest  by  virtue  of  process  of  law  the  person  and  homicide  in  defence  of  the 
■t  the  anit  of  a  subject.    3a.  It  has  priv-  house.    In  the  latter  case    he   seems  to 
tege  against  the  king's  prerogative,  tor  it  regard,  not  the  king  and  his  laws,  but  the 
ffg^  resolved  by  all  the  judges   (^iich.  4  householder  as  the  vindex  injuriarum. 
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By  the  early  laws  of  all  ciyilized  nationB,  sion,  and  when  there  was  no  inclosure  it 
and  by  the  customB  of  thoee  Bavage  and  extended  a  bow  shot  beyond  the  walk  of 
Bemi-eavaffe  tribes  whose  usages  have  the  boose.  From  this  is  derived  the  doc- 
been  inteuifei^y  obBerred,  a  peculiar  im-  trine  of  the  '*  curtilage  "  in  the  law  of  araon. 
munity  is  given  to  the  dwelling.  A  tres-  The  offences  of  arson  and  of  buiglary  in  the 
pass  upon  the  hs^itation  is  regarded  as  a  English  law  and  of  "  Hamesncken  '^  or  the 
kind  of  sacrilege,  entitling  the  occupier  to  attack  unon  a  person  in  his  dwelling-house 
inflict  summary  vengeance,  while  a  fhendly  in  the  scotch  law,  are  parts  of  the  specisl 
entry  into  it  invests  the  straziffer  with  the  immunity  |;iven  to  the  habitation.  Spel- 
sacred  rights  of  hospitality.  For  the  pe-  man  in  his  Glossary,  s.  v.  ''Hamsoca" 
culiar  immunities  which  the  dwelling-  says,  "  Ancient  laws  have  everywhere  aimed 
house  enjoyed  in  early  Greek  and  Roman  to  secure  perfect  peace  to  every  dwelling- 
law  see  Fustel  de  Coulanges'  La  Citd  house  and  to  prevent  any  interference  with 
Antique,  pp.  35,  160.  For  the  immunities  the  master  therein.  Every  man's  house  k 
of  the  dwelling-house  in  India  see  Sir  H.  therefore  considered  his  castle,  fenced  abont 
Blaine,  Village  Communities,  p.  113.  But  with  the  fortification  of  the  laws,  where  the 
it  is  from  the  immunities  of  the  Teutonic  poorest  householder  {joaterfamiiku)  is  ad- 
homestead  that  the  maxim  that  one's  house  mitted  lord,  rules  without  dispute,  lives 
is  his  castle  is  derived.    Amomr  the  ancient  without  alarm  and  lawfully  r^ie/s  ail  at- 


ants.    It  is  well  marked  in  the  Salic  law,  struck  with  that  complete  immunity  of  the 
and  is  so  also  in  the  laws  of  the  Anglo-  I'eutonic  homestead  from  all  external  in- 
Saxons  and  the   Normans.    See  Thorpe,  terference  which  in  this  country  found  a 
Ancient  Laws  and  Institutes  of  England,  later  expression  in  the  long  descended  corn- 
passim.    Among  the  ancient  Germans,  who  monplace  that  an  Englishman's  house  is 
overran  the  continent  of  Europe  and  Eng-  his  castle."    But  if  the  maxim  has  now  be- 
land,  and  among  whose  customs  the  ru<u-  come  a  commonplace,  if  it  has  lost  its  vital- 
raents  of  our  criipinal  law  are  found,  the  ity  by  repetition,  it  once  was  full  of  mean- 
king  had  no  "  peace "  which  protected  the  ing.    The  force  of  the  maxim  lies  in  the 
community  at  large.    The  peace  was  of  word  coMtU.    To  understand  what  is  meant 
various  kinds;  there  was  the  peace  of  the  by  a  castle  we  must  carry  ourselves  back  to 
general  assembly,  the  peace  or  the  army,  the  Middle  Ages.    A  description  of  one  » 
the  peace  of  the  dwelling-house,  the  peace  given  in  Lingard's  History  of  England,  vol. 
of  seasons,  and  afterwaras  the  peace  of  the  2,  ch.  2,  note.    But  it  is  not  the  idea  of  the 
church.    In  slow  process  of  time,  as  the  material  castle  which  gives  the  maxim  its 
power  of  the  king  increased,  the  king's  strength.    It  is  the  power  and   authority 
peace  absorbed   the   others.    But  it  has  which  belonged  to  the  holder  of  a  castle  that 
oeen  thought  that  the  peace  of  the  domi-  the  maxim  assens  that  an  Englishman  has 
cil  was  the  foundation  of  all  the  rest,  and  in  his  home.    By  the  feudal  law  a  right  to 
(Mdy  the  old  word  for  peace  among  the  fortify  or  a  right  to  maintain  a  castle  made 
Germans  and  the  Anglo-Saxons  signifies  the  great  baron  its  possessor,   legally  in 
primarily  dwelling-house.    See  Albert  Du  France  and  Germany,  and  in  England  if 
Boys'    Histoire    du    Droit    Criminel    des  not  legally  at  any  rate  to  a  very  great  ex- 
Peuples  Europ^ens,  vol.   1,  B.  1,  ch.  4.  tent  practically,  independent  of  the  king 
*'  Des  diverses  espies  de  paix  chez  les  and  of  the  king's  law.  He  was  a  sovereign, 
Germains."    If  this  be  so,  the  immunity  of  petty  in  extent  of  territory  but  absolute  in 
the  dwelling-house,  or,  what  is  the  same  extent  of  power.    Pike's  History  of  Crime 
thing,  the  maxim  that  a  man's  house  is  his  in  England,  vol.  1,  p.  112.     He  levied  and 
castle,  is  the  comer-Btone  of  the  English  carried  on  war  agamst  his  enemies  at  his 
Criminal  Law.  pleasure,  he  coined  money,  and  exercised 
The   peace   of  the    domicil  is   closely  civil  and  criminal  jurisdiction.      Ofiences 
connected  with  the  right  of  asylum.     By  comroined  upon  his  territory  were  breaches 
the  laws  of  King  Eric  "  The  church  ought  of  his  and  not  of  the  king's  peace,  and  to 
to  be  the  dwelling  of  every  Christian,  and  enforce  his  and  not  the  king's  peace  he 
if  any  one  is   there  killed  it  is  a  crime  maintained  a  private  gallows.     Robertson's 
of  the  same  gravity  as  if  he  had  been  assas-  View  of  the  Sute  of  Europe ;  Hume's  llis- 
inated  in  his  own  house,"    L.  de  S^land  de  tory  of  England,  App.  2  ;  Spellman's  Gloss- 
Roi  Eric,  Liv.  1 1 ,  p.  73.    Compare  with  this  arv,  s.  v.  dasteUum ;  Stubbs'^  Constitutional 
Coke,  3  Inst.  p.  64.  <*  If  a  man  do  break  and  History  of  England,  vol.  1,  p.  184  et  aeq.; 
enter  a  church  in  the  night,  of  intent  to  Albert  Du  Boys'  Histoire,  vol.  2,  Book  3, 
steal,  &c.,  this  is  burglary  —  for  eedesia  est  ch.  3 ;  '*  Z>e  ^  h€ttUe,  mojfenne  ei  bti^ae  Jwa- 
domus  mansionalis  onmipotentis  Dei."    There  tice.**    lb.  ch.  16.    **  Des  auerres  pritf^es  cm 
is  an  old  Bavarian  law  which  declares  the  moyen-age"    **  In  Domesday,  the  sheriff  of 
palace  of  the  sovereign  inviolable  because  Worcestershire  reports  that  there  are  seven 
It  is  the  dwelling  of  the  nation.    This  peace  hundreds  out  of  the  twelve  in  which  he  has 
was  extended  beyond  the  house  itself;  it  no  authoritv."     Stubbs,  p.  185,    note    1. 
embraced  all  that  was  included  in  the  pal-  "  A  right  of  tiring  criminals  was  sucached 
isades  or  hedges  which  surrounded  the  man-  to  the  ownersnip  of  Baynard's    caatle  ia 
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London  in  the  time  of  John,  and  claimed  powers  like  these,  clustered  around,  andwere 

iongafterwards  by  the  descendants  of  Robert  Drought  to  mind  hy  the  use  of,  the  word 

Fits- Walter.    Not  the  least  of  the  privileges  castle,  it  is  evident  that  the  assertion  as  a 

which  he  enjoyed  was  that  of  drowning  in  legal  principle  that  one's  house  was  hit 

the  Thames  all  traitors  taken  within   the  castle,  was  the  assertion  of  a  peculiar  im- 

limits  of  his  territory."     Pike,  toI.  1,  p.  munity,  belonging  to  the  dwelling-house  as 

93,  and  see  pp.  442,  443.    When  ideas  of  a  dweuing-house. 


State  v.  Rankin. 

(8  Sooth  Carolina,  488.    Supreme  Coori,  1872.) 
Nuisance, —  MiU-pand. 

The  Supreme  Court  cannot  hear  a  motion  in  arrest  of  judgment,  as  an  original  motion. 
It  must  be  made,  in  the  first  instance,  in  the  Circuit  Court. 

To  cause  a  whole  neighborhood  to  become  sickly,  by  erecting  a  dam  across  a  stream, 
thus  causing  the  water  to  stagnate  and  corrupt  the  air,  is  a  public  nuisance,  for  which 
an  indictment  lies. 

So  also,  it  is  a  public  nuisance,  and  indictable,  if  the  pond,  without  causing  sickness, 
produces  smells  and  stenches,  which  render  the  enjoyment  of  life  and  property  in  the 
community  uncomfortable. 

If  a  mill-pond,  which  has  existed  for  seventy  years,  becomes  a  public  nuisance  by  cor- 
nipting  the  air,  causing  disagreeable  smells  and  sickness,  the  owner  may  be  indicted. 

One  IS  not  guilty  of  a  public  nuisance  unless  the  injurious  consequences  complained  of 
are  the  natural,  direct  and  proximate  result  of  his  own  act.  If  such  conse<^uences  are 
caused  by  the  acts  of  others  so  operating  on  his  acts  as  to  produce  the  injunous  conse- 
quences, then  he  is  not  liable. 

Before  Orr,  J.,  at  Anderson,  January  Term,  1872. 

This  was  an  indictment  against  George  W.  Rankin  for  a  public 
nuisance. 

The  indictment  contained  three  counts.  The  first  charged  that 
George  W.  Rankin,  on  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy,  at  Anderson  Court 
House,  in  the  County  and  State  aforesaid,  injuriously  and  know- 
ingly did  erect,  or  cause  to  be  erected,  a  certain  dam  across  Three- 
and-Twenty  Creek,  a  common  and  ancient  watercourse  at  Ander- 
son Court  House,  in  the  County  and  State  aforesaid,  by  means  of 
which  the  water  flowing  in  the  creek  was  stopped,  dammed  up,  and 
flowed  back  in  and  upon  the  surface  of  large  tracts  of  adjoining 
land,  by  means  whereof  the  mud,  wood,  leaves,  brush,  and  the  ani- 
mal and  vegetable  substances  and  other  filth,  collected  and  brought 
down  the  channel  of  said  watercourse,  by  the  natural  flowing  of  the 
waters,  there  became  and  were,  during  all  the  time  aforesaid,  col- 
lected and  accumulated  in  large  quantities  in  the  channel  of  said 
watercourse,  and  on  the  lands  overflowed,  as  aforesaid,  and  the  said 
mud,  wood,  leaves,  brush,  and  the  animal  and  vegetable  substance, 
so  there  collected,  as  aforesaid,  became,  and  were,  and  still  are,  of- 
fensive, and  the  waters  became,  and  are,  corrupted ;  and  by  means 
whereof,  divers  nauseous,  unwholesome  and  deleterious  smeUs  and 
stenches  did  arise,  so  that  the  air  was,  and  still  is,  corrupted  and  in- 
fected to  the  great  damage  and  common  nuisance  of  the  good  and 
worthy  citizens  of  this  State,  there  passing  and  repassing,  dwelling 
and  inhabiting,  and  against  tiie  peace  and  dignity  of  the  same  State 
aforesaid. 
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The  second  count  charged  that  George  W.  Rankin,  being  pos- 
sessed of  a  certain  mill-dam  at  Anderson  Court  House,  in  the  County 
and  State  aforesaid,  with  its  appurtenances,  situate  near  and  ad- 
jacent to  the  dwelling-houses  of  divers  of  the  good  citizens  of  this 
State,  did  on  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy  ,  and  on  divers  days  before 
and  since,  unlawfully  and  injuriously  permit  the  water  of  the  mill-pond 
to  overflow  the  adjacent  lands,  as  well  of  others  as  his  own,  by 
means  whereof  the  land  so  overflowed  was  rendered  and  kept  marshy, 
and  filled  and  covered  with  noxious  weeds  and  putrid  vegetation, 
whereby  the  air  became  corrupted  and  infected,  to  the  great  damage 
and  common  nuisance  of  the  good  and  worthy  citizens  of  this  State, 
there  dwelling  and  inhabiting,  and  against  the  peace  and  dignity  of 
the  same  State  aforesaid. 

And  the  third  count  charged  that  George  W.  Rankin,  on  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy  ,  at  Anderson  Court  House,  in  the  County  and 
State  aforesaid,  imlawfuUy  and  injuriously  a  certain  ancient  water- 
course, called  Three-and- Twenty  Creek,  with  earth,  gravel,  and 
other  materials,  did  obstruct,  and  stop  up,  by  reason  whereof  the 
rains  and  waters  that  used  to  flow  through  die  said  watercoiurse, 
did  overflow  the  adjacent  lands,  and  remain  and  became  putrid,  stag- 
nant and  noxious,  and  did  send  forth  unwholesome  and  infectious 
damps,  fogs,  and  smells,  whereby  the  air  was  greatly  corrupted  and 
infected,  to  the  great  damage  of  the  health  and  the  endangering  the 
lives  of  the  good  citizens  of  the  said  State,  there  inhabiting  and 
dwelling,  and  against  the  peace  and  dignity  of  the  same  State  afore- 
said. 

The  case  on  which  the  appeal  was  heard,  is  as  follows  :  — 

The  defendant  was  indicted  for  erecting  and  keeping  a  public 
nuisance,  namely,  a  mill-dam  and  pond,  on  Three-and-Twenty  Creek, 
in  Anderson  County.  The  indictment  contained  three  counts.  The 
first  charged  that  the  defendant  "  did  erect  or  cause  to  be  erected  a 
certain  dam,"  &c.  ;  the  second  charged  that  the  defendant  "  being 
possessed  of  a  certain  mill-dam,  &c.,  did  permit  the  waters  of  the 
mill-pond  to  overflow  the  adjacent  land,"  &c.,  and  the  third 
charged  that  the  defendant  "  unlawfully,  a  certain  ancient  water- 
course, with  earth,  gi'avel,  and  other  materials,  did  obstruct  and  stop 
up,"  &c.  The  defendant  pleaded  not  guilty.  The  testimony  showed 
very  clearly  a  successive  and  continuous  ownership,  .possession,  and 
use  of  the  mill-dam  and  valuable  mills,  for  a  period  of  over  seventy 
years  by  the  defendant's  grandfather,  his  father,  and  himself  ;  that 
the  pond  of  water  was  wholly  upon  the  defendant's  own  land,  and 
the  head  of  the  mill-pond,  or  dammed  water,  was  eighty  rods  dis- 
tant from,  and  within,  the  defendant's  line,  crossing  the  stream 
above ;  the  dam  had  always  been  of  the  same  heiglit,  and  located  on 
the  same  site  ;  it  was  renewed  in  1859,  and  made  a  close  dam ;  prior 
to  the  rebuilding  it  had  become  rotten  and  decayed,  and  leaked  so 
that  the  water  was  wasted,  and  at  times  was  insufficient  to  propel 
the  machinery.  It  was  urged  before  the  jury,  on  this  proof,  that 
much  of  the  sand  and  mud  which  came  down  the  stream  passed 
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through  the  dam  and  escaped,  prior  to  its  being  rebuilt,  and  that 
after  the  new  dam  was  built  there  was  no  escape  of  thfe  mud,  gravel, 
and  sand  coming  down  the  stream,  which  caused  an  accumulation  of 
debris  at  the  head  of  the  pond,  and  flooded  and  overflowed  the  bot- 
tom land  above,  and  caused  the  "stenches,  smells,"  and  sickness 
above  the  head  of  the  pond.  In  the  opinion  of  witnesses,  the  quan- 
tity of  land  covered  by  the  water  of  the  mill-pond  was  ten  or  fifteen 
acres,  and  had,  probably,  in  the  lapse  of  years,  diminished  ;  and  that 
now,  as  heretofore,  the  water  of  the  stream  had  a  fall  of  about 
eighteen  inches,  and  flowed  in  great  part  in  the  old  channel,  from 
defendant's  line  above,  to  the  head  of  his  mill-pond.  No  dead  tim- 
ber immediately  around  the  pond,  but  willows  and  swamp  growth. 

Three-and-Twenty  Creek  is  formed  by  the  junction  of  three 
streams,  uniting  at  different  points  above  the  defendant's  land,  and 
varying  in  distance  therefrom  from  a  half  to  one  mile.  The  creek 
is  represented  as  creeping  and  sluggish  below  the  dam,  in  its  entire 
length,  with  few  falls,  and  they  of  slight  elevation.  In  A.  D.  1860,  the 
riparian  proprietors,  above  the  defendant's  land,  combining  together, 
cut  a  ditch,  beginning  at  a  short  distance  above  the  defendant's 
line,  and  at  a  spot  where  a  log  for  passmg,  known  as  the  "  foot  log,'* 
crossed  the  creek.  The  ditch  was  commenced  and  sunk  in  the  chan- 
nel of  the  creek,  to  a  depth  of,  perhaps,  one  foot  below  the  old  bed 
at  the  starting  point ;  was  ten  feet  in  width,  and  extended  in  a 
straight  line  up  the  creek,  without  confonning  to  its  windings, 
though  occasionally  sunk  in  the  bed  of  the  stream,  for  the  distance 
of  two  miles  or  more,  running  up  the  different  branches. 

After  the  cutting  of  the  ditch,  the  sand  collected  at  its  lower  end, 
at  the  "  foot  log,"  which  is  now  covered  by  sand,  and,  in  time,  accu- 
mulated so  that  the  channel  at  the  end  of  the  ditch,  in  which  the 
water  had  formerly  flowed,  became  choked,  and  higher  than  the 
adjacent  banks.  The  water  was  thus  forced  over  the  edges  of  the 
diteb,  or  banks,  permeated  the  adjacent  low  grounds,  and  collected 
in  spots  in  small  holes,  or  pools.  The  entire  descent  of  the  water, 
from  Conner's  Bridge  to  the  forks  of  the  creek  (a  half  mile,)  was 
nearly  nine  feet ;  from  the  forks  of  the  creek  to  "  foot  log"  (one 
fourth  of  a  mile,)  from  six  inches  to  one  foot ;  and  from  the  "  foot 
log"  to  pond  (one  fourth  of  a  mile,)  one  to  one  and  a  half  feet. 

The  low  grounds  adjacent  to  the  ditch  became  wet  (sobbed),  and 
unfit  for  cultivation.  Gradually  they  were  covered  with  vegeta- 
tion ;  the  timber  upon  the  uncleared  bottoms,  on  both  sides  of  the 
ditch,  died,  fell  and  rotted  upon  the  low  grounds,  and,  at  some  spots, 
lay  in  the  ditch.  This  condition  of  the  low  grounds  extended  up 
the  creek,  and  smaller  streams,  far  above  the  defendant's  land,  for  a 
distance  of  two  and  a  half  miles,  and  within  one  half  mile  of  the 
residence  of  a  party  (Dr.  Earle)  whose  family,  and  tenants  residing 
on  his  place,  and  several  families  in  the  same  neighborhood,  adjacent 
to  the  said  stream,  increasing  annually  for  several  years,  were  alleged 
»  have  been  afficted  with  malarial  disease. 

The  defendant  had  no  agency  in  cutting  this  ditch,  nor  in  any 
way  consented  thereto.  He  refused  permission  to  the  proprietors  of 
the   land  above  to  extend  the  ditch  through  his  own  land  —  the 
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eighty  rods  lying  between  his  line,  and  the  eddy  water  of  the  pond^ 
giving  aB  his  reason  for  the  refusal,  it  would  ^'  ml  his  mill-polid  with 
sand." 

It  was  in  proof  that  the  proprietors  above,  before  cutting  the 
ditch,  consulted  men  of  scientific  knowledge  of  such  matters,  and 
were  informed  the  ditch  would  not  accomplish  their  purpose,  nor 
drain  the  low  grounds.  They  acted,  however,  against  this  opinion, 
and  cut  the  ditch. 

The  charge  by  the  State  against  the  defendant  was,  that  the  mill- 
dam  had  been  a  nuisance,  inasmuch  as  it  caused  the  flooding  of 
the  lands,  the  dying  of  the  timber,  and  the  accumulation  of  stagnant 
water,  and  putrid  v^etable  substances  above,  which  caused  malarial 
diseases. 

There  was  much  testimony  upon  the  subject  of  malaria,  and  its 
qualities.  The  opinion  of  the  physicians  was  uniform  that  its  body 
or  substance  had  never  been  detected  by  the  senses ;  and  that  its 
existence  was  known  and  recognized  only  from  effects  and  results. 
Some  of  the  medical  witnesses  denied  its  existence,  but  the  ma- 
jority of  them  approved  the  theory  of  its  existence,  and  those  of 
them  who  were  acquainted  with  the  locality  and  condition  of  the 
low  grounds  testified  they  exhibited  the  elements  that  generate 
malaria. 

Two  or  three  of  them  testified  that  there  was  sufficient  cause  for 
malaria  in  the  condition  of  the  low  grounds,  near  the  house  of  Dr. 
Earle,  three  miles  from  the  mill  of  defendant,  where,  it  was  alleged, 
much  sickness  had  existed,  and  that  the  condition  of  the  low  grounds 
resulted  indirectly  from  the  obstruction  of  iiie  stream  by  defendant's 
mill-dam. 

All  agreed  that  the  mill-pond  proper,  being  of  long  standing, 
with  water  covering  the  bed,  would  not  produce  disease,  as  wouB 
the  low  grounds,  with  their  alternations  of  dryness  and  moisture, 
and  decaying  v^etable  substances. 

The  physicians,  generally,  testified  that  the  chills  and  fever,  and 
bilious  remittent  fever,  which  prevailed  around  the  mill-poud  and 
low  grounds,  and  near  the  three  streams  forming  the  creelc,  might, 
according  to  theory,  be  attributed  to  the  unhealthy  condition  of  the 
low  grounds. 

Until  1860,  disease,  in  that  neighborhood,  had  not  attracted 
notice ;  indeed,  up  to  that  time,  the  neighborhood,  called  ^^  Slab- 
town,"  was  famed  for  its  health.  After  i£at  time,  occasional  cases 
of  chills  and  fever,  and  bilious  remittent  fever  occurred,  and,  some 
witnesses  believed,  such  cases  had  increased  in  numbers. 

The  large  number  of  cases  was  in  1871,  when  a  majority  of  per- 
sons in  the  vicinity  of  the  low  grounds  were  seized  with  diseaises, 
alleged  to  be  of  malarial  type.  A  number  of  families  and  persons, 
equally  exposed  to  fever,  escaped.  And  it  was  noticeable  tnat  the 
great  amount  of  sickness  was  not  near  the  pond,  but  in  the  locality 
of,  and  above  the  low  grounds,  one  or  two  miles  up. 

It  was  also  in  proof,  as  connected  with  the  above,  that  disease  of 
malarial  character  was  more  generallv  prevalent  in  1871  than  it 
had  been  ever  known  before,  and  was  found  to  invade  jJaces  which 
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before  had  been  wholly  exempt  from  it,  and  where  it  could  not  be 
traced  to  any  known  local  cause. 

The  State  charged  that  the  condition  of  the  low  grounds  resulted 
directly  or  consequentially  from  the  defendant's  mill-pond  and  dam 
below  ;  that  the  mill-dam  was  the  cause  of  the  bad  timber,  the  wet 
and  sobbed  state  of  the  land,  and  of  the  vegetation  annually  m:ow- 
ing  and  decaying  which  afforded  the  constituents  by  which  m^uaria, 
producing  disease,  was  generated.  It  was  affirmed  that  this  malaria 
affected  the  people  with  the  various  kinds  of  fever,  and  being,  as 
alleged,  traced  to  the  mill-dam,  as  primary  cause,  constituted  the 
mill-dam  and  pond  a  common  or  public  imisance. 

The  defendant,  in  reply,  alleged  that  the  condidion  of  the  low 
grounds  was  occasioned  by  the  conduct  of  the  prosecutor,  and  his 
co-actors,  in  cutting  the  aitch ;  that  until  the  ditch  was  dug,  the 
land  adjacent  to  the  creek  was  not  wet  and  sobbed,  nor  had  the  tim- 
ber thereon  died;  that  the  fall  and  flow  of  water  between  the 
lower  end  of  the  ditch  and  the  head  of  the  mill-pond  precluded  the 
assumption  that  the  mill-dam,  or  water  in  the  pond,  had  any  agency 
in  producing  the  condition  of  the  low  grounds  above ;  that  at  the 
most  —  if  tnere  was  any  agency  —  it  was  very  remote;  and  that 
if  the  prosecutor  and  his  co-acters  suffered  damage,  it  resulted  from 
the  (Wquenoes  of  their  own  act,  either  abnl  or  in  connection 
with  the  natural  filling  of  the  stream  above,  from  the  cultivation  of 
the  country. 

On  the  part  of  the  defendant,  the  following  points  were  presented 
to  the  court  as  questions  of  law :  — 

1st.  That  no  indictment  will  lie,  as  the  offence,  if  any,  is  a  pri- 
vate and  not  a  public  nuisance ;  and  if  there  be  parties  injured, 
their  remedy  is  by  action  of  law. 

2d.  That  the  third  count  of  the  indictment  is  vague  and  indefinite 
as  to  time  and  locality,  especially  the  latter,  and  should  be  stricken 
from  the  indictment. 

3d.  That  the  evidence  of  sickness  and  disease  should  not  be  con- 
sidered by  the  jury,  inasmuch  as  there  are  no  such  allegations  in  the 
indictment,  nor  allegations  connecting  disease  and  sickness  with 
"  noxious  air,  unwholesome  smells,"  &c.,  and  the  only  proof  to  be 
considered,  should  refer  to  the  allegations  of  the  indictment. 

The  court  refused  to  rule  as  requested,  or  to  sustain  any  of  the 
points  made,  and  sent  the  case  to  the  jury. 

On  the  part  of  the  defendant,  the  court  was  then  requested  to 
charge  the  jury  upon  the  following  points :  — 

1st.  ^^  That  repairing  the  old  dam,  and  erecting  a  new  one  on 
the  same  foundation,  and  continued  use,  was  the  same  as  if  it  had 
been  one  dam  all  the  while,  provided  the  new  dam  is  no  higher  than 
the  old,  and  the  water  level  is  not  raised." 

2d.  That  the  defendant,  besides  being  the  owner  of  the  land  on 
which  the  pond  rests,  is  entitled  to  the  benefit  of  at  least  seventy 
years*  user^  which  gives  him  all  the  rights  relating  to  property  that 
either  the  State  or  individuals  can  give. 

3d.  That  this  long  possession  and  user,  whilst  it  does  not  abso- 
lutely protect  him  from  indictment  for  nuisance  at  the  suit  of  the 
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State,  entitles  him  to  an  acquittal,  unless  the  jury  should  be  clearly 
of  the  opinion  that  the  mill-pond  is  the  "  natural  and  proximate 
cavAe  of  the  smells  and  stenches  "  complained  of. 

4th.  That  the  defendant  should  be  acquitted  if  the  jury  should 
be  of  opinion  that  the  ditch  or  dead  timber  about  the  dam  was  the 
cause  of  the  "  smells  and  stenches  "  complained  of. 

5th.  That  under  the  terms  of  the  indictment,  the  defendant 
should  be»  acquitted,  if  the  jury  should  be  of  opinion  that  the  timber 
in  the  bottom,  above  the  dam,  was  killed  either  by  the  ditch,  or  by 
the  natural  filling  up  from  the  cultivation  of  the  lands  above,  or 
from  both  combined. 

6th.  That  under  the  indictment,  the  defendant  should  be  ac- 
quitted if  the  jury  should  be  in  doubt  as  to  whether  the  dam  had 
any  indirect^  or  consemiential  agency^  either  by  itself,  or  in  conneo- 
tion  with  the  ditch  and  dead  timber  above,  in  producing  the  "  smells 
and  stenches  "  complained  of. 

These  propositions  were  read  to  the  jury,  and  the  court,  substan- 
tially, ruled  the  1st,  2d,  4th,  and  5th  points ;  but  as  to  the  3d,  and 
6th  points,  ruled  them,  in  modified  form,  so  as  to  make  them  conform 
to  the  points  stated  on  behalf  of  the  State  below,  which  were  ap- 
proved. 

On  behalf  of  the  State,  the  following  propositions  and  principles 
were  submitted :  — 

We  ask  the  court  to  charge  that  it  is  a  fundamental  principle 
of  social,  natural  and  municipal  law,  which  prescribes  to  every  one, 
in  the  use  and  enjoyment  of  his  own  property,  the  necessary  lim- 
itation, that  he  shall  not  injuriously  affect  the  ri^ts  of  others ;  that 
if  defendant's  obstruction  of  Three-and-Twenty  Creek,  by  a  mill- 
dam,  has  been  the  cause,  either  directly  or  indirectly^  of  producing 
such  an  effect  upon  the  low  grounds  above,  as  to  induce  the  engen- 
dering of  malaria^  humid  atmosphere,  or  other  poisonous  quality  in 
the  atmosphere,  whereby  the  people  generally  were  made  sick,  and 
injured  in  the  enjoyment  of  their  lives  and  property,  that  then  he 
has  not  so  used  his  own  property  as  to  avoid  injury  to  the  rights  of 
others,  and  he  is  guilty  of  "  erecting  and  keeping  up  "  a  public  nui- 
sance ;  and  the  charges  in  the  indictment  are  proved ;  and,  con- 
cluding that  they  are  so  proved,  it  is  no  defence  to  say :  — 

Ist.  That  the  dam  and  pond  have  been  kept  up  in  the  same 
place  for  seventy  years,  or  for  any  other  length  of  time. 

2d.  Or  to  say  that  the  people  of  the  community  remained  healthy 
for  sixty-nine  years  of  the  seventy  years,  if  during  the  last  year  it 
became,  and  is  now  a  nuisance. 

8d.  Or  to  .say  that  there  are  persons  or  families  in  the  neighbor- 
hood who  escaped  the  prevailing  sickness.  It  is  enough  if  they  were 
generally  sick. 

4th.  Nor  is  it  a  defence  to  say  that  the  dam  had  been  kept  at 
the  same  height  all  the  time,  and  defendant  has  done  no  physical 
act  calculated  or  designed  to  injure  the  community ;  that  if  the 
mill-pond  had  btcome,  or  caused  a  nuisance,  every  day  the  dam  re- 
mained standing  across  the  stream,  was,  in  contemplation  of  law, 
\n  **  erecting  "  by  the  defendant,  and  merely  keeping  it  up  is  all  the 
act  that  was  necessary  to  render  him  "  guilty." 
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5th.  Nor  is  it  an  answer  to  say  that  the  property  is  valuable  to 
the  defendant ;  that  the  testimony  on  that  point  is  irrelevant ;  the 
value  of  the  property  of  a  citizen  cannot  be  weighed  against  the 
health  and  lives  of  a  whole  community. 

In  a  nut  shell:  If  the  defendant's  mill-pond,  either  directly 
or  indirectly,  was  the  exciting  cause  of  the  sickness  that  has  pre- 
vailed in  the  community,  in  greater  or  less  degree,  for  several  yeara, 
and  particularly  during  the  year  1871,  and  during  the  latter  year 
the  people  generally  were  affected  thereby,  then  he  is  guilty ;  and 
lapse  of  time,  value  of  property,  nor  any  other  matter  relied  on,  can 
avail  the  defendant. 

The  above  propositions  and  principles,  submitted  on  the  part  of 
the  State,  were  read  to  the  jury,  and  ruled  as  law. 

Whereupon  the  defendant  excepted. 

Under  the  instructions  the  jury  found  the  defendant  "  guilty." 

The  defendant  appealed  and  gave  notice  that  he  would  move  the 
Supreme  Court  in  arrest  of  judgment,  upon  the  grounds  taken  on 
the  Circuit,  and  also  upon  the  grounds :  — 

I.  That  in  none  of  the  counts  is  any  disease,  or  any  disease  by 
name,  alleged  to  exist,  affecting  the  inhabitants  of  the  vicinity,  and 
specified  as  being  the  result  of,  or  connected  with  the  unwholesome 
or  putrid  air. 

II.  That,  inasmuch  as  malarial  disease  was  everywhere  prev- 
alent, there  should  have  been  allegations  in  t]^e  indictment,  and  cor- 
responding proof,  that  any  disease  which  affected  the  inhabitants, 
near  the  allied  nuisance,  was  the  direct  effect  thereof. 

III.  That  the  description  of  the  locality  in  the  third  count,  to 
wit,  "  a  certain  and  ancient  watercourse,  called  Three-and-Twenty 
Creek,  with  earth,  gravel,  and  material,  did  obstruct  and  stop  up,^' 
is  defective  and  insufficient  to  support  a  verdict. 

IV.  That  no  judgment  or  abatement  can  be  enforced,  because 
the  indictment  contains  no  averment  as  to  ^A^  cantintiaruie  of  the 
alleged  nuisance. 

And  failing  in  that  motion,  then  for  a  new  trial,  on  the  grounds :  — 

I.  Because  the  presiding  judge  charged  the  jury  that  no  lapse 
of  time  or  prescription  could,  in  any  way,  help  the  defendant,  as 
against  an  mdictment  for  public  nuisance;  although  he  had  only 
ased  his  own  property,  according  to  his  title  and  prescriptive  right, 
for  at  least  seventy  years,  and  had  done  no  physical  act  designed  or 
calculated  to  injure  any  one. 

II.  Because  his  honor  charged  the  jury,  that  if  the  sickness  was 
produced  by  the  dead  timber,  in  the  low  grounds  of  the  creek,  miles 
above  the  dam,  and  the  dam  had  any  agency  by  itself  or  in  conjunc- 
tion with  other  causes,  such  as  the  ditch,  or  the  natural  filling  up 
from  cultivation  above,  in  deadening  the  timber,  then  the  defendant 
VTBB  guilty  of  a  nuisance. 

III.  Because  his  honor  charged  the  jury  that,  in  an  issue  of  nuis- 
ance, or  no  nuisance,  there  was  no  difference  between  natural  or 
proximate,  and  indirect  or  remote  causes ;  thlM;  if  the  dam  had  any 
agency^  direct  or  indirect,  proximate  or  remote,  natural  or  conse- 
quential, in  producing  the  sickness  complained  of,  the  defendant  was 
gruilty  of  a  nuisance. 
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IV.  Because  the  verdict  rendered,  under  the  charge  of  his  honor, 
is  unsupported,  either  by  the  evidence,  the  justice,  or  the  law  of  the 
case. 

McGowan  ^  Moore  and  Thomson^  for  appellant. 

Perry ^  Solicitor ;  Whitner^  Beed  ^  Brourn^  contra. 

August  7, 1872.     The  opinion  of  the  court  was  delivered  by 

Moses,  C.  J.  So  much  of  the  appeal  as  seeks  to  arrest  the  judg- 
ment cannot  be  sustained.  It  does  not  appear  from  the  brief  that 
any  application  to  that  end  was  made  in  the  Circuit  Court.  It  there- 
fore comes  before  us  an  original  and  independent  motion,  which  we 
have  not  the  power  to  entertain.  Const.  Sec.  4,  Art.  IV.  State  v. 
Bailey,  1  S.  C.  1 ;  Floyd  v.  Abney,  lb.  114  ;  Elmore  v.  Scurry,  lb. 
139. 

We  must,  therefore,  limit  our  inquiry  to  so  much  of  the  appeal  as 
claims  a  new  trial  for  the  alleged  errors  of  law  by  the  presiding 
judge  of  the  court  below.  So  far  as  the  points  presented  to  him  as 
questions  of  law,  or  asked  to  be  submitted  to  the  jury  as  grounds  of 
defence,  are  identical,  or  of  a  like  character  with  either  of  the  causes 
urged  in  arrest  of  the  judgment,  the  defendant  will  substantially 
have  the  benefit  of  their  consideration. 

It  is  denied  that  the  indictment  will  lie,  as  the  offence,  if  any,  is  a 

Srivate  and  not  a  public  nuisance.  Whether  it  is  the  one  or  the  other, 
epends  upon  the  extent  of  its  existence.  If  it  annoys  the  commn- 
nity  in  general,  and  not  merely  some  particular  person,  it  is  indict- 
able  and  not  actionable.  4  Blk.  Com.  167 ;  Bex  v.  White,  1 
Burr.  337.  Where  the  act  is  charged  as  in  or  near  a  highway, 
"  per  quod  the  air  thereby  is  corrupted,"  it  is  punishable  as  a  pub- 
lic nuisance.  Bex  v.  Papineau,  1  Str.  686 ;  Carey  v.  Brooks,  1 
Hill,  367.  If  it  affects  the  highway,  and  extends  its  hurtful  influ- 
ence 80  as  to  comprehend  whole  neighborhoods,  the  only  remedy  is 
by  indictment,  though  one  who  has  suffered  a  particular  damage, 
beyond  that  which  the  public  has  experienced,  may,  in  respect  there- 
of, maintain  an  action.  Bac.  Ab.  Title  Nuisance,  D.  2  Ld.  Ray, 
985.  Here  the  charge  is,  that  the  defendant  "  did  erect  or  cause  to 
be  erected,  a  certain  dam  across  Three-and-Twenty  Creek,  a  com- 
mon and  ancient  watercourse,  by  means  of  which,"  Ac. 

The  third  count  is  not  very  artificially  drawn,  nor,  in  fact,  is  the 
indictment  framed  in  exact  conformity  with  the  most  approved  pre- 
cedents, and  yet  it  may  suffice.  The  statement  in  the  &aid  count 
may  save  it  from  the  cnarge  of  vagueness  as  to  time  and  locality. 
The  date  of  the  offence  is  not  material,  if  it  is  before  bill  found,  and 
there  is  enough  to  inform  the  defendant  of  the  nature  and  character 
of  the  charge,  and  of  the  place  which  is  an  incident  of  it,  to  enable 
him  advisedly  to  prepare  his  defence.  If  it  is  stricken  out,  it  is  not 
perceived,  in  view  of  the  first  count,  how  the  defendant  could  be 
benefited. 

The  point  taken  no  way  resembles  that  which  was  sustained  in 
State  V.  Graham,  15  Rich.  310.  There  the  indictment  was  "for 
obstructing  a  public  landing,"  and  the  proof  was  the  obstruction  of 
a  public  road  leading  to  the  landing  at  a  place  within  one  hundred 
yards  oi  it. 


STATE  V.  RANKIN.  611 

If  it  was  intended  on  the  part  of  the  defence  to  make  any  ques- 
tion as  to  the  introduction  of  testimony  to  show  sickness  and  disease 
in  the  neighborhood,  it  should  have  oeen  objected  to  at  the  time. 
Its  admissibility  depended  on  its  competency,  and  this  was  conceded 
when  no  exception  was  taken  at  the  time  it  was  oflEered.  It,  how- 
ever, can  in  no  manner  avail  the  defendant.  To  constitute  a  nuis- 
ance, as  was  said  by  Lord  Mansfield,  in  Rex  v.  White  ^  Ward,  1 
Burr.  337,  "  it  is  not  necessary  that  the  smell  should  be  unwhole- 
some ;  it  is  enough  if  it  renders  the  enjoyment  of  life  and  property 
uncomfortable. '  * 

In  Rex  V.  Neill  (2  B.  &  C.  12  E.  C.  L.  226),  it  .was  held  "  that  to 
support  an  indictment  for  a  nuisance,  it  is  not  necessary  that  the 
smells  produced  by  it  should  be  injurious  to  health  ;  it  is  sufficient 
if  they  by  oflEensive  to  the  senses.  Independent,  however,  of  the 
rule  sustained  by  these  authorities,  it  was  competent,  under  the 
allegation  in  the  several  counts  of  damage,  "  to  the  persons  there 
passing,  repassing,  dwelling  and  inhabiting,"  to  introduce  testimony 
to  show  injury  to  health,  as  a  consequence  more  prejudicial  than  any 
alone  obnoxious  to  the  senses,  because  of  its  unpleasant  odor,  and 
not  productive  of  sickness. 

The  right  to  property  from  long  possession,  either  directly  from 
the  operation  of   the  Statute  of  Limitations,  or  arising  from  the 
presumption  of  an  original  cession  by  grant,  cannot  be  applied  to 
sanction  or  uphold  its  use  or  devotion  to  purposes  not  permitted  by 
the  State  eitiier  as  affecting  its  own  sovereignty  or  the  rights  of 
third  persons.     Chitty,  in  his  first  volume  of  Criminal  Law,  160, 
says :  "  It  has  been  repeatedly  held  that  no  length  of  time  can 
legalize  a  public  nuisance,  although  it  may  afford  an  answer  to  an 
action  by  a  private  individual ; "  and  Ch.  J.  Parsons,  in    Tovm  of 
Stotighton  v.  Baker  et  aL  (4  Mass.  522),  observes  **  that  no  laches 
can  be  imputed  to  the  Government,  and  against  it  no  time  runs  so 
as  tx)  bar  its  rights."  .  See  also.  Hall  v.  Richards^  9  Wendell,  315. 
While  the  long  possession  may  confer  a  right  to  the  land  flowed, 
and  all  the  proprietary  incidents  which  followed  the  title  to  prop- 
erty, it  cannot  be  set  up  as  a  bar  to  the  abatement  of  a  nuisance  on 
behalf  of  the  public.     A  right  to  violate  the  law  is  not  to  be  pre 
somed  as  allowed  by  the  State  itself,  for  this  would  be  inconsistent 
with  the  very  purpose  for  which  it  was  created,  and  would  involve 
an  absurdity  too  violent  to  be  entertained  even  for  a  moment. 

The  points  thus  made  for  the  appellant,  which  we  are  at  liberty 
to  consider,  have  been  examined  and  determined ;  it  remains  only 
to  inquire  whether  the  charge  of  the  presiding  judge,  as  to  the  acts 
of  the  defendant,  on  which  his  liability  depended,  was  in  conformity 
with  the  rules  which  are  to  be  applied  as  the  law  of  the  case.  It  is 
recognized  as  a  fundamental  principle,  necessary  for  the  safety  and 
protection  of  society,  that  no  one,  in  the  use  of  his  property,  shall 
injuriously  affect  the  rights  of  others.  While  this  is  admitted,  how 
far  and  to  what  extent  the  limitation  is  to  operate  on  the  conse- 
qnences  which  may  accrue  to  third  persons  from  the  lawful  use  of 
one's  property,  often  presents  an  inquiry  to  be  determined  by  nice 
and  delicate  discrimination.     One  is  supposed  to  be  capable  of  fore- 
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seeing  the  consequences  of  his  own  action,  and  must,  therefore,  be 
responsible  for  any  wrong  or  damage  which  results  from  it ;  hence 
there  is  no  doubt  as  to  his  liability  for  the  natural  and  proximate 
results  of  a  legal  act,  which  is  the  source  of  injury  to  another.  A 
distinction  is  made  between  an  act  in  itself  lawful,  and  one  that  is 
forbidden,  whether  malum  in  se  or  malum  prohibitum^  and  they  will 
not  be  both  subject  to  the  same  rules  in  regard  to  their  effect  in 
reference  to  the  rights  of  othera. 

While  it  is  true  that  the  defendant  would  be  liable  if  his  obstruc- 
tion of  the  creek,  by  his  pond  and  dam,  was  in  itself  the  cause  of 
the  injuries  complamed  of,  yet,  if  the  consequences  are  to  be  attrib- 
uted to  the  acts  of  others,  so  affecting  his  property  that  it  becomes 
a  public  nuisance,  it  would  not  appear  consistent  with  justice  or  pro- 
priety that  he  should  be  held  to  responsibility. 

The  mere  erection  of  the  mill  and  dam  on  his  own  land  was  no 
nuisance ;  and  if  results,  though  injurious,  yet  not  proximate  and 
direct,  followed,  because  set  in  motion  by  the  acts  of  others,  either 
in  cutting  the  ditch,  which,  by  the  accumulation  of  sand,  choked 
the  channel  and  raised  it  higher  than  the  adjacent  banks,  thus  forc- 
ing the  water  over  the  edges  of  the  ditch  or  banks,  and  collecting  it 
in  pools  or  holes,  or  from  the  increased  cultivation  in  the  neighbor- 
hood, it  would  seem  that  the  consequences  are  to  be  referred  to  an 
agency  operating  on  the  property  of  the  defendant,  for  which  he 
should  not  be  liable,  because  not  employed  by  him.  They  were  not 
proximate  or  direct,  in  the  legal  sense  in  which  those  terms  are  un- 
derstood. He  must  be  held  accountable  for  the  unlawful  effects 
which  naturally  or  directly  proceeded  from  his  acts. 

la  civil  actions,  fixed  and  adjudged  rules  haye  been  adopted.  On 
the  criminal  side  of  the  court  the  authorities  ^e  few,  and  none  that 
we  have  examined  of  express  bearing  on  the  question  we  are  now 
considering.  One  is  held  liable  to  an  action  for  a  private  nuisance, 
arising  out  of  the  use  of  his  own  property,  because  in  such  use  he 
has  infringed  upon  the  rights  of  others.  A  conviction  for  a  public 
nuisance  proceeds  upon  the  same  principle  applied  to  the  public,  and 
not  to  individuals.  In  civil  cases,  however,  a  defendant  is  not  re- 
sponsible for  results,  except  such  as  are  natural,  proximate,  and 
direct.  2  Greenl.  Ev.  §§  256,  635 ;  Whatley  v.  Murrell,  1  Strob. 
389  ;  Harrison  v.  Berkley^  lb.  548  ;   Carey  v.  Brooks^  1  Hill,  365. 

In  the  case  before  us,  the  presiding  judge  did  charge  "  that  the 
defendant  should  be  acquitted  if  the  jury  should  be  of  opinion  that 
the  timber  in  the  bottom,  above  the  dam,  was  killed  either  by  the 
ditch  or  by  the  natural  filling  up  from  the  cultivation  of  the  lands 
above,  or  from  both  combined,"  or  "if  the  ditch  or  dead  tinaber 
above  the  dam  was  the  cause  of  the  '  smell  and  stenches '  com- 
plained of."  We  think,  however,  that  he  should  have  gone  further 
and  instructed  them  that  if,  in  their  opinion,  the  dam,  in  itself,  or 
conjointly  with  the  pond,  was  the  cause  of  the  allied  injuries^  the 
defendant  should  be  convicted  ;  but  if  other  causes,  to  which  he  did 
not  contribute,  and  which  did  not  arise  from  his  agency,  so  afifected 
the  dam  and  pond,  or  either,  as  to  produce  them,  then  they  were  too 
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remote  to  be  ascribed  to  his  act,  and  the  verdict  should  be  in  his 
favor. 

The  motion  for  a  new  trial  is  accordingly  granted. 

Willard,  A.  J.,  and  Wright,  A.  J.,  concurred. 


John  Wabb  v.  The  State. 

(85  N.  J.  668.    JCouTi  of  Errors  and  Appeals,  1871.) 

Eindence  of  Husband  against  Wifcj  and  Wt/e  against  Husband. 

A  husband  or  a  wife,  in  a  suit  in  which  neither  is  a  partj,  can  be  asked  a  question  for 
the  ])urpoee  of  disgracing  or  discrediting  the  testimony  of  the  other,  when  the  matter 
inquired  into  is  not  an  indictable  offence. 

On  writ  of  error  to  the  Court  of  Oyer  and  Terminer  of  Camden 
County. 

At  a  court  of  Oyer  and  Terminer  and  General  Jail  Delivery, 
held  at  Camden,  in  the  County  of  Camden,  in  the  term  of  January, 
1871,  John  Ware  was  indicted  for  the  murder  of  John  A.  Ware. 
He  was  afterwards  tried  in  February  of  the  same  year,  when  the 
jury  rendered  a  verdict  against  him  in  the  following  form,  that  he 
**  is  guilty  of  the  felony  and  homicide  on  him  above  charged  in  the 
form  aforesaid,  as  by  the  coimts  of  the  indictment  is  above  supposed 
against  him,  of  the  first  degree."  In  the  same  term  sentence  of 
death  was  pronounced  against  him. 

On  the  trial  of  the  case,  four  bills  of  exception  were  prayed  and 
sealed  on  behalf  of  the  defendant,  relating  to  the  admission  of  evi- 
dence, alleged  to  be  incompetent,  and  to  the  exclusion  of  evidence 
chained  to  be  competent. 

In  May,  1871,  a  writ  of  error  was  applied  for  and  allowed  by  the 
Chancellor,  to  remove  the  judgment  and  proceedings  from  the  said 
Court  of  Oyer  and  Terminer  into  this  court,  according  to  the  form 
cif  the  statute.  Upon  the  return  of  the  writ,  the  several  bills  of  ex-» 
oeption  were  also  returned  to  the  court,  and  the  errors  assigned  were, 
in  substance  — 

1.  That  the  court  below,  on  the  trial  of  the  same  cause,  excluded 
lai^ul  evidence  offered  by  the  defendant. 

2.  That  unlawful  evidence  was  admitted  against  him. 

3.  That  the  verdict  of  the  jury  was  repugnant,  inconsistent,  and 
void. 

4.  General  error. 

The  cause  was  argued  in  this  court  in  the  term  of  June,  1871. 

For  the  plaintiff  in  error,  J.  M.  Scovel. 

For  the  State,  M,  S.  Jenkins. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellob.  The  plaintiff  in  error  was  convicted  of  the 
murder  of  John  A.  Ware,  in  the  Court  of  Oyer  and  Terminer  for 
the  County  of  Camden.  The  errors  are  assigned  upon  the  bill  of  ex- 
ions  returned  with  the  record.    The  first  exception,  the  only  one 

led  on  for  reversal,  is  to  the  ruling  of  the  court  excluding  the  tes- 
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timony  of  Samuel  Champion,  as  to  the  character  for  truth  and  ve- 
racity of  his  wife,  Mary  Ann  Champion,  who  had  been  examined  as 
a  witness  on  the  part  of  the  State. 

This  witness  had  testified  that  she  was  present  at  the  homicide  in 
question,  and  saw  the  defendant  shoot  John  A.  Ware,  and  to  many 
other  matters,  to  prove  the  issue  on  the  part  of  the  State.  She  was 
the  wife  of  Samuel  Champion,  but  had  been  living  separate  from 
him  for  some  years.  The  court  overruled  the  question  put  to  tie 
husband,  as  to  the  character  of  his  wife  for  truth  and  veradty 
^^  on  the  ground  that  the  same  was  ille^^  because  opposed  to  public 
policy." 

The  question  is,  whether  a  husband  or  vdfe,  in  a  suit  to  which 
neither  is  a  party,  can  be  asked  a  question  for  the  purpose  of  dis- 
gracing or  discrediting  the  testimony  of  the  other,  when  the  matter 
inquired  into  is  not  an  indictable  offence. 

This  question  has  been  settled  in  this  State  by  two  decisions  in 
the  Supreme  Court,  in  which  it  was  carefully  considered.  The  first 
was  the  case  of  Den  d,  Stewart  v.  Johnson^  3  Harr.  87.  The  wife 
in  that  case,  was  offered  to  prove  that  her  husband  had  committed  a 
fraud  upon  his  creditors,  by  conveying  his  property  so  as  to  protect 
it  from  their  execution. 

This  fraud  was  no  crime  or  indictable  offence,  and  the  question 
considered   and   decided   was,  whether  the   testimony   of  the    wife 
against  the  husband  was  excluded  in  any  other  case  than  when  it 
charged  him  with  an  indictable  offence.     Three  of  the  judges  de- 
livered opinions,  and  the  previous  decisions  on  the  point  seem  to 
have  been  thoroughly  examined  and  considered,  and  although  the 
inclination  of  the  Chief   Justice  was  the   other  way,  he  felt   con- 
strained by  the  decisions  to  agree  with  the  three  other  jiistices,  in 
holding  that  the  wife  was  bound  to  testify  as  to  matters  that  might 
disgrace  her  husband,  provided  her  evidence  did  not  charge  hitn  with 
a  crime  or  indictable  offence.     The  courts  in  England  hold  that  in 
cases  to  which  ]^e  is  not  a  party,  she  may  testify  as  to  facts  that  tend 
to  criminate  or  are  part  of  the  proof  required  to  convict  him  of 
crime,  provided  the  act  proved  by  her  is  in  itself  no  crime,  as  that 
she  may  prove  the  first  marriage  with  herself,  it  being  a  lawful  act, 
for  which  he  could  not  be  indicted. 

This  decision  has  remained  as  the  law  of  this  State  for  more  than 
thirty  years.  And  in  the  case  of  the  State  v.  Wilson  and  Wagner 
(2  V  room,  77),  the  question  again  arose,  and  was  considered  by  the 
Supreme  Court.  The  opinion  of  the  court,  delivered  by  Chief  Jus- 
tice Beasley,  thoroughly  reviewed  the  whole  ground,  and  very 
clearly  states  the  result  to  be  in  accordance  with  the  decision  in 
Den  v.  Johnson  ;  a  wife  is  competent,  in  a  collateral  proceeding,  to 
prove  against  her  husband  any  fact,  unless  it  directly  charges  him 
with  a  crime  or  indictable  offence.  With  the  conclusion  arrived  at 
in  those  two  cases,  this  court  concurs,  both  on  their  authority  and 
that  of  the  cases  upon  which  they  are  based. 

The  ground  on  which  it  is  contended  that  a  wife  should  be  ex- 
cluded from  giving  any  evidence  against  her  husband  is,  that  it  is 
igiiinst  the  policy  of  the  law,  which  aims  at  preserving  hannony 
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and  peace  between  liusband  and  wife,  and  therefore  excludes  such 
evidence.  The  cases  above  referred  to,  and  the  decisions  oij  which 
they  rest,  have  settled  that  that  policy  only  extends  to  such  evidence 
as  charges  crime.  But  had  they  not  so  limited  the  rule,  I  appre- 
hend that  the  Act  of  1870,  chapter  fifty-three,  must  be  held  to  limit 
the  rule,  of  exclusion  in  the  same  manner.  That  act  expressly  au- 
thorizes and  compels  husband  and  wife  to  testify  against  each  other, 
except  in  criminal  actions,  and  one  or  two  other  matters  not  affect- 
ing this  question.  The  supposed  policy  of  the  law  to  preserve  har- 
mony .between  man  and  wife,  by  excluding  their  evidence  against 
each  other  in  any  case  except  criminal  cases,  is  changed  by  this  act, 
declaring  that  they  shall  be  witnesses  in  all  other  cases  directly  for 
or  against  each  other.  I  do  not  think  that  this  act  should  be  con- 
strued further  to  change  the  rule,  and  to  permit  them  in  collateral 
suits  to  give  evidence  charging  crime  or  indHctable  offences.  In  crim- 
inal proceedings  against  either,  they  are  still  excluded.  And  the 
rule  founded  on  the  policy  must  be,  that  the  exclusion  should  still 
prevent  either  from  testifying  to  facts  directly  charging  the  other 
with  crime. 

The  case  of  Stapleton  v.  Croft%  (18  Q.  B.  367),  cited  in  the 
argument,  and  the  case  of  Barhat  v.  Allen  (7  Excheq.  609),  referred 
to  in  that  case,  do  not  affect  the  question  before  us.  They  are  on 
the  question  whether  the  last  clause  of  section  three  of  the  stat.  14 
and  15  Vict.  ch.  99,  does  not,  by  implication,  extend  the  provisions 
of  section  two,  which  allows  parties  to  give  evidence,  so  as  to  include 
the  husband  or  wife  of  a  party.  This  clause  provides  that  nothing 
in  the  act  shall,  in  any  criminal  proceeding,  render  a  husband  or 
wife  competent  or  compellable  to  give  evidence  against  the  other. 
It  was  contended  with  much  plausioiUty,  on  the  ground  that  enu- 
meratio  unius  est  exclusio  alteriuB^  that  this  made  them  competent  in 
civil  actions.  It  was  held  that  it  did  not.  But  it  is  the  mere  ques- 
tion of  the  construction  of  that  particular  act,  worded  as  it  was,  and 
cannot  affect  the  question  under  consideration  as  to  the  effect  of  the 
Act  of  1870. 

The  evidence  offered  in  this  case,  that  the  reputation  of  his  vrife 
for  truth  and  veracity  was  bad  in  the  neighborhood,  did  not  charge, 
or  tend  to  charge  her,  with  a  criminal  offence.  Had  he  testified 
directly  that  she  was,  to  his  knowledge,  a  habitual  and  incorrigible 
liar,  never  to  be  believed,  he  would  have  charged  her  with  no  crime. 
The  Act  of  1855  (Nix.  Dig.  227,  §  45)  declares  that  no  judgment 
given  upon  any  indictment  shall  be  reversed  for  any  error,  except 
such  as  shall  or  may  have  prejudiced  the  defendant  in  maintaining 
his  defence  upon  the  merits.  It  is  contended  that  this  is  not  sucn 
error,  or,  at  least,  that  if  the  whole  evidence  was  before  us,  and  not 
merely  the  small  part  included  in  the  bill  of  exceptions,  it  would  so 
appear.  But  we  must  decide  upon  the  case  before  us.  The  witness 
whose  veracity  was  attempted  to  be  impeached,  was  an  important 
one.  She  was  produced  by  the  State,  to  prove  the  fact  of  killing, 
and  the  manner  in  which  it  was  done.  She  was  present.  If  her 
cliaracter  for  veracity  was  impeached  or  destroyed,  the  effect  of  her 
evidence  would  have  been  impaired  or  done  away  with  ;  and  no  evi- 
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dence  given  in  the  case,  were  it  all  before  us,  could  have  shown  us 
that  the  jury,  or  any  one  of  them,  did  not  regard  or  rely  upon  the 
testimony  of  this  eye-witness.     The  judgment  must  be  reversed. 

FcT  reversal.  Ine  Chakcellob,  Chief  Justice,  Dbpue,  Scud- 
DBR,  Van  Syckbl,  Kennedy,  Lathrop,  Olden,  Wales  —  9. 

'F(tT  cffirmance.    Bedlb,  D albimplb,  Clement,  Ogdbn  —  4. 


State  v.  Gobdon  W.  Brigcw. 

(9  R.  L  861.    Sapreme  Court,  1869.) 

Abortion.  —  Oriminatory  Evidence  of  Husband  agaiiut  Wife  and  of  Vifi 

against  Bu$b€md. 

In  a  collateral  proceeding  a  husband  maj  give  testimonj  which  tends  to  criminate  the 
wife,  and  the  wife  may  give  testimony  which  tends  to  criminate  the  husband,  when 
such  testimony  cannot  afterwards  be  used  against  them  directly. 

On  the  trial  of  an  indictment  for  procuring  an  abortion,  it  appeared  that  the  woman 
upon  whom  the  operation  was  performed  had  been  got  with  child  by  a  man  who  em- 
ployed the  defendant  to  procure  the  abortion  and  that  the  man  and  woman  subse- 
quently married.  Heldt  that  the  husband  and  wife  were  admissible  witnesses  on  be- 
half of  the  prosecution,  they  not  claiming  protection,  but  the  defendant  objecting  that 
the  testimony  of  each  tended  to  prove  that  the  other  had  been  guilty  of  an  indictable 
ofience. 

A  witness  for  the  prosecution  having  been  cross-examined  with  a  view  to  show  thai  he 
had  endeavored  to  obtain  money  from  the  defendant  as  the  price  of  absenting  himself 
from  the  trial,  the  government  were  allowed  to  prove  for  the  purpose  of  repelling 
the  idea  that  the  witness  had  endeavored  to  extort  money  from  the  defendant ;  thai  the 
witness  had  received  a  promissory  note  from  a  person  whom  he  did  not  know,  signed 
with  a  name  like  the  defendant's  name,  but  which  note  was  not  otherwise  connected 
with  the  defendant.    Held,  that  such  note  was  not  admissible  in  evidence. 

Indictment  against  the  defendant  for  procuring  an  abortion  on 
one  Mary  Jane  Fisher.  At  the  trial  of  the  indictment  before  Mr. 
Justice  Burges  and  a  jury,  at  the  March  term  of  the  Court  of  Com- 
mon Pleas  for  the  County  of  Providence,  1868,  a  verdict  of  guilty 
was  returned  by  the  jury,  whereupon  the  defendant  alleged  excep- 
tions, the  substance  of  which  are  stated  in  the  opinion  of  the  court. 

B.  N.  ^  S.  S.  Lapham^  for  defendant. 

The  Attorney  General,  WUlard  Sat/lee^  Esq.,  for  the  State. 

Dubfee,  J.    The  defendant  was  convicted  in  the  Court  of  Com- 
mon Pleas  on  an  indictment  for  procuring  an  abortion  on  one  Mary 
Jane  Fisher.     The  case  comes  up  on  a  bill  of  exceptions  for  alleged 
erroneous  rulings  of  the  court  below.     The  first  two  exceptions  are 
based  on  the  following  grounds,  to  wit :  That  the  said  Mary  Jane 
Fisher  was  at  the  time  of  the  alleged  offence  a  single  woman,  hav- 
ing never  been  married  ;  that  she  afterwards  intermarried  ^tb  one 
E^win  A.  Hackett ;  that  said  Hackett  was  the  person  by  i^hom  she 
was  got  with  the  child  for  whose  miscarriage  she  was  operated  on  ; 
tiiat  said  Hackett  employed  the  defendant  to  perform  the  operation, 
and  came  to  him  with  the  said  Mary  Jane  for  the  purpose  of  having 
it  performed  ;  that  on  the  trial  of  the  defendant  in  the  court  below, 
the  said  Hackett  and  his  wife  were  called  on  as  witnesses  for  the 
2;ovemment,  and  admitted  to  testify  against  the  objection  of  the  de- 
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fendant  —  the  objection  being  that  the  testimony  of  each  of  them 
would  tend  to  criminate  the  other  of  an  indictable  offence —  that  is 
to  Bay,  her  of  the  offence  of  fornication,  and  him  of  partidps^tion  in 
the  offence  for  which  the  defendant  was  indicted. 

The  question  as  to  how  far  the  testimony  of  a  husband  which 
may  tend  to  criminate  his  wife,  or  the  testimony  of  a  wife  which 
may  tend  to  criminate  her  husband,  is  admissible  m  a  collateral  pro- 
ceeding, is  not  satisfactorily  settled  by  precedent.     In  the  case  of 
The  King  v.  Cliviger  (2  Term,  263),  it  was  thought  that  such  testi- 
mony was  inadmissible  from  reasons  of  public  policy,  to  avoid  dis- 
sensions between  husband  and  wife.     That  was  a  case  of  settlement, 
where  a  marriage  in  fact  had  been  proved,  and,  the  husband  having^ 
given  testimony  denying  a  previous  marriage,  it  was  held  that  the 
first  wife  could  not  be  called  to  prove  the  same,  as  it  would  tend  to 
criminate  him  in  respect  of  two  crimes,  —  bigamy  and  perjury. 
But  in  two  cases  subsequently  decided,  where  tne  question  was  the 
same,  except  that  the  husband  had  not  given  testimony  denying  his 
previous  marriage,  it  was  held  that  the  first  wife  was  a  competent 
witness  to  prove  such  previous  marriage.     The  King  v.  All  Saints^ 
6  M.  &  S.  194 ;  Rex  v.  Bathivick,  2  B.  &  Ad.  639.     In  these  two 
cases,  the  rule  declared  in  The  King  v.  Cliviger  may  be  regarded  as 
having  been  qualified,  at  least,  so  far  as  to  recognize  the  competencv 
of  husband  and  wife  as  witnesses  in  collateral  cases,  where  the  testi- 
mony of  the  one  of  them  who  is  called  as  ^  witness  can  criminate 
die  other  only  when  connected  with  other  evidence.     Indeed  the 
language  of  Tenterden,  C.  J.,  in  Rex  v.  Bathwick^  is  C/Onsistent 
with  the  admission  of  such  testimony  collaterally  to  any  extent,  pro- 
vided that  no  use  can  afterwards  accrue  therefrom  in  a  direct  pro- 
ceeding.    See  Roscoe's  Crira.  Ev.  118  and  144 ;  1  Greenleaf's  Ev. 
§  242,  and  1  Phillips  on  Ev.  84,  85,  in  which,  however,  it  is  stated 
that  in  The  King  v.  Q-leed  (2  Russ.  on  Crimes,  983),  the  rule  of  ex- 
clusion was  applied,  though  Rex  v.  Bathwick  was  cited  in  the  case. 
And  see,  also,  remarks  of  Earle,  J.,  in  Stapleton  v.  Crafty  10  Eng.  L. 
A  Eq.  461,  462.     In  the  case  of  the  State  of  Wisconsin  v.  Dudley 
(7  Wis.  664),  on  the  trial  of  an  indictment  for  adultery  committed 
by  the  defendant  with  the  wife  of  a  man  who  had  subsequently  pro- 
cured a  divorce,  it  was  held  that  the  divorced  husband  was  a  compe- 
tent witness  to  prove  his  marriage  with  his  divorced  wife.     In  State 
V.  3£arvin  (35  N.  H.  22),  on  a  similar  indictment,  the  husband  tes- 
tified without  objection  to  the  marriage  and  to  the  fact  of  the  adul- 
tery ;  but,  being  asked  if  he  lived  with  his  wife  at  the  time  of  the 
trial,  answered  that  he  did  not.     To  this  last  statement  the  defend- 
ant objected,  but  the  objection  was  overruled,  and  it  was  held,  on 
a  motion  to  set  aside  the  verdict,  to  have  been  properly  admitted. 

We  find  no  American  decision,  with  the  exception  of  the  two 
above  stated  (if  they  can  be  deemed  an  exception),  which  sanctions 
the  unqualified  admissibility  of  such  testimony  in  a  collateral  pro- 
oeeding.  It  has  been  decided  in  four  different  states,  that  on  the 
trial  at  an  indictment  against  a  man  for  adultery,  the  husband  of 
die  ^woman  with  whom  the  crime  is  alleged  to  have  been  committed, 
10  not  a  competent  witness  to  prove  the  fact.     State  v.  Q-ardner^  1 
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Root  (Conn.)»  485  ;  State  v.  Welch,  26  Maine,  30  ;  Stale  v.  WilBon 
and  Woffner,  31  N.  J.  77  ;  Commonwealth  v.  Sparki,  7  Allen,  534. 
In  the  last  named  case  Merrick,  J.,  in  delivering  the  opinion  of  the 
court,  said,  "  It  has  never  been  determined  that  a  husband  or  wife 
is  admissible  as  a  witness  in  any  collateral  proceeding,  to  testify 
directly  to  the  commission  of  any  criminal  act  of  the  other.  Nor 
ought  such  testimony  to  be  received  in  any  proceeding  or  upon  any 
trial ;  for,  as  nothing  would  be  more  likely  to  exasperate  the  parties 
and  be  the  means  of  implacable  discord  and  dissension  between 
them,  its  admission  would  be  a  violation  of  that  principle  of  public 
policy  upon  which  the  general  rule  of  their  exclusion  as  witnesses 
against  each  other  is  founded."  And  see,  also,  Canton  v.  Bendy, 
11  Mass.  441 ;  Stein  v.  Bowman,  13  Pet.  (U.  S.)  209 ;  StewaH  v. 
Johnson,  3  Harrison  (N.  J.),  89 ;  People  v.  Horton,  4  Mich.  87 ; 
Mich.  Dig.  §  1665. 

In  The  State  v.  WUson  and  Wagner  (31  N.  J.  77),  it  was  held 
that  the  husband  was  not  a  competent  witness  on  the  trial  of  an  in- 
dictment against  a  man  for  adultery  with  his  wife,  even  after  the 
acquittal  of  the  wife,  who  had  been  jointly  indicted  with  the  accused. 

We  may  remark  of  the  class  of  cases,  to  which  the  case  last  cited 
belongs,  that  it  may  be  doubted  whether,  as  a  matter  of  fact,  it 
would  often  happen,  after  the  adultery  of  the  wife,  that  there  would 
be  much  marital  harmony  to  be  endangered  by  the  testimony  of  the 
husband  against  her  paramour. 

Some  of  these  cases  recognize  the  distinction,  suggested  in  the 
cases  of  Rex  v.  All  Saints,  and  Rex  v.  Bathwick,  between  testi- 
mony which  is  directly  criminative  and  that  which  is  criminative 
only  when  connected  with  other  testimony,  —  a  husband  and  wife 
being  deemed  competent  witnesses  to  give  testimony,  in  collateral 
cases,  which  relate  to  the  others,  when  it  is  of  the  latter,  but  not 
when  it  is  of  the  former  description.     But  upon  principle  we   find 
no  satisfactory  ground  for  the  distinction.     The  supposed  disqualifi- 
cation of  husband  and  wife  to  give,  in  collateral  cases,  testimony 
directly  criminative  of  each  other,  is  said  to  rest  on  the  policy  of 
avoiding  dissensions  between  husband  and  wife ;  and,  if  so,  the  dis- 
qualification ought  to  be  complete,  for  such  dissensions,  dififering 
only  in  degrees  of  virulence,  would  be  likely  to  result  from  testi- 
mony which  tends  to  criminate,  as  well  as  from  that  which  is  directly 
criminative.     There  are  logically  only  two  alternatives  —  either  to 
exclude  the  testimony  entirely,  or  to  admit  it  to  any  extent  in  col- 
lateral proceedings,  provided  that    no  use   can  afterwards    accrue 
therefrom  in  any  direct  proceeding.     We  think  it  the  better   rule, 
subject  to  such  proviso,  to  admit  the  testimony.    We  think  the  lan- 
guage used  by  at  least  one  of  the  judges  in  Kex  v.  All  Saints^  and 
by  Lord  Tenterden  in  Rex  v.  Bathwick,  is  open  to  the   inference 
that  they  would  have  gone  as  far  if  these  cases  had  required  it.   There 
are  cases  in  which  the  interests  of  justice  seem  to  require  that  such 
should  be  the  rule.     Neither  can  we  perceive  that  any  8j>ecial  mis- 
chief will  be  likely  to  result  from  it ;  for  the  testimony,  oeing  ^ven 
in  a  collateral  proceeding,  could  have  effect  only  as  information 
against  the  husband  or  wife,  there  being  no  contradiction    between 
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them,  and  there  is  but  slight  reason  for  su^^posing  that  the  witness 
would  willingly  communicate  under  oath  any  information  which 
would  otherwise  be  withheld.  Generally,  indeed,  it  is  pretty  well 
known,  either  from  the  witness  himself  or  otherwise,  what  he  can 
testify  before  he  takes  the  stand.  K  we  accord  to  the  witness  the 
privilege  of  objecting  to  testify  on  the  gi'ound  that  the  testimony,  if 
given,  will  criminate,  or  tend  to  criminate,  the  husband  or  wife,  we 
think  that,  in  a  proceeding  which  can  never  be  used  against  the 
husband  or  wife,  there  is  no  sound  principle  of  public  policy  which 
requires  that  we  should  go  still  further,  and  put  it  in  the  power  of 
a  third  person,  by  objecting  when  the  witness  does  not  object,  to 
defeat,  it  may  be,  a  just  claim  or  escape  a  merited  punishment. 

We  concur  in  the  opinion  expressed  by  Mr.  Justice  Bailey  in  Rex 
v.  All  Saints^  that  a  husband  or  wife,  objecting  to  give  such  testi- 
mony, would  be  entitled  to  the  protection  of  the  court. 

The  case  at  bar  presents  some  peculiarities  which,  even  if  the  true 
rule  be  that  which  is  contended  for  on  the  part  of  the  defendant, 
might  lead  us  to  question  its  applicability.  It  is  a  ease  in  which  the 
husband  and  wife  were  both  witnesses,  and  both,  so  far  as  appears, 
willing  witnesses,  and  in  which  each  testified  to  the  facts  which  are 
claimed  to  make  the  testimony  of  the  other  inadmissible.  It  is  not, 
therefore,  a  case  in  which  either  can  properly  make  the  testimony  of 
the  other  a  ground  for  conjugal  dissension ;  and  consequently  it 
might  be  urged  that  the  case  is  not  within  the  rule,  as  the  same  is 
contended  for  on  the  part  of  the  defendant,  inasmuch  as  it  is  not 
within  the  reason  of  the  rule,  —  ratione  cessante^  cessat  ipsa  lex.  If, 
however,  the  case  is  not  an  exception  to  the  rule,  but  an  example 
under  it,  it  is  an  example  which  aptly  exemplifies  its  irrationality  in 
some  of  its  applications. 

But  we  think  the  true  rule  is  not  in  accordance  with  the  defend- 
ant's claim,  but  in  accordance  with  the  opinion  which  we  have  pre- 
viously expressed,  and  that,  accordingly,  the  testimony  of  Edwin  A. 
Hackett  and  Mary  Jane  Hackett  was  admissible  on  the  trial  of  the 
indictment  against  the  defendant.  We  therefore  overrule  the  first 
two  exceptions  specified  in  the  defendant's  bill  of  exceptions. 

In  the  case  at  bar,  the  husband  and  wife,  though  both  were  wit- 
nesses, did  not  conti*adict  each  other,  as  in  Rex  v.  Cliviger^  and 
therefore,  the  question  whether  the  one  having  testified  the  other 
could  be  allowed  to  give  contradictory  testimony,  did  not  arise,  and 
we  express  no  opinion  upon  it.  When  we  speak  of  criminative  testi- 
mony, we  use  the  words  in  their  more  common  acceptation. 

The  third  exception  relates  to  the  note  signed  G.  W.  Briggs, 
which  the  said  Hackett  testified  was  received  by  him,  as  a  consider- 
ation for  going  away,  from  a  man  he  did  not  know  and  had  not  since 
seen,  and  which  was  admitted  in  evidence,  though  no  testimony  was 
produced  to  connect  the  defendant  with  it,  or  to  show  that  he  signed 
it.  It  appears  by  the  statement  appended  to  the  allowance,  that  the 
note  was  offered  after  certain  questions  had  been  put  to  the  witness, 
apparently  with  a  view  to  show  that  the  witness  had  endeavored  to 
get  from  the  defendant  $2,500  for  absenting  himself  as  a  witness ; 
that  the  Attorney  General  did  not  comment  on  said  note  as  having 
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been  made  by  the  defendant,  or  by  his  authority,  or  attempt  to  use 
it  in  any  way  except  to  rebut  the  idea  that  said  Hackett  had  tried 
to  extort  money  from  the  defendant ;  and  that  the  judge  charged 
that  the  government  had  failed  to  connect  the  note  with  the  defend- 
ant, and  that  there  was  no  proof  that  the  defendant  wrote  it. 

We  think  the  note,  there  being  no  testimony  to  connect  the 
defendant  with  it,  was  inadmissible  for  the  prosecution.  It  had  no 
tendency  to  prove  the  guilt  of  the  defendant,  or  to  rebut  any  impu- 
tation implied  in  the  cross-examination  ;  for  the  fact  that  the  wit- 
ness had  received  money  and  a  note  from  a  stranger  for  absenting 
himself,  afforded  no  legitimate  inference  that  he  would  not  attempt 
to  extort  money  from  the  defendant  for  the  same  thing.  If  the 
admission  of  the  note  were  a  trifling  matter,  and  had  been  clearly 
excluded  by  the  jud^e  in  his  charge,  we  might  not  consider  it  a 
sufficient  ground  for  a  new  trial.  But  we  are  not  prepared  to  say 
that  the  admission  of  the  note  was  a  trifling  matter.  On  the  con- 
trary, if  the  other  testimony  had  left  the  case  in  doubt,  it  is  quite 
conceivable  that  the  admission  of  this  note,  bearing  the  defendanfi 
siffnature^  taken  in  connection  with  the  testimony  as  to  the  manner 
in  which  it  came  into  the  hands  of  the  witness,  might  have  turned 
the  scale  against  the  defendant.  Inasmuch  as  this  may  have  been 
so,  we  do  not  feel  at  liberty  to  presume  conclusively  that  it  was  not 
so.  The  bill  of  exceptions  does  not  purport  to  give  a  complete  re- 
port of  the  testimony  upon  which  the  case  was  submitted  to  the 

J^^-  .  .  .  , 

We  sustain  the  third  exception,  and  grant  the  defendant  a  new 

trial.  New  trial  granted. 


Sol.  Stone  v.  The  State. 

(8  Heisk.  457.    Supreme  Court,  Tennessee,  1872.) 
Malicious  Aftschief,  —  Codey  sec,  4657. 

Killing  a  horse,  with  malice  toward  the  bailee  of  the  animal,  constitutes  the  oflRsiioe 
described  in  the  Code,  4657,  though  there  be  no  malice  toward  the  general  owner. 

The  fact  that  the  animal  is  described  as  the  property  of  the  gener^  owner,  does  not 
restrict  the  proof  of  malice,  to  malice  against  lum,  but  wiU  admit  the  proof  that  the 
malice  was  toward  the  special  owner. 

Circuit  Court,  July  Term,  1871.    W.  P.  Hickerson,  J. 

Netoman  ^  Allen^  for  the  prisoner. 

Attorney  General  Heiskell^  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Sol.  Stone  was  indicted  in  the  Circuit  Court  of  Lincoln  County, 
for  maliciously  killing  a  horse,  the  property  of  Thornton  RosseU, 
of  the  value  of  $150.  Russell  loaned  the  horse  to  John  Kelso  to 
ride  to  the  house  of  Sol.  Stone.  Upon  reaching  there,  he  hitched 
the  horse  to  the  fence,  near  where  Sol.  Stone  was  rolling  logs. 
Kelso  also  informed  Stone  that  he  had  come  for  his  clothes,  ^rhich 
were  at  Stone's  house,  near  by.  They  got  into  angir  words,  when 
Kelso  started  toward    the  house,  threatening  to  get  his  gun,  which 
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waa  at  Stone*8  house.  Thereupon,  Stone  struck  the  horse  three 
blows  with  a  handspike,  over  die  head,  which  broke  his  skull  and 
instantly  killed  him.  Stone  had  no  malice  against  Russell,  the 
general  owner  of  the  horse,  but  he  was  mad  with  Kelso,  who  was 
in  possession  of  him,  and  the  temporary  owner. 

The  circuit  judge  charged  the  jury  that  "  if  you  should  believe 
from  the  evidence  that  Thornton  Russell  was  the  owner  of  the 
horse  killed,  but  at  the  time  of  the  killing  Kelso  had  the  horse  in 
his  possession,  under  a  loan  or  hire  from  the  general  owner  Russell, 
and  in  consequence  of  defendant's  malice  against  him,  Kelso,  de- 
fendant maliciously  and  wilfully  killed  the  horse,  then  the  court  is 
of  opinion  that  defendant  would  be  guilty,  although  Kelso  only 
had  a  special  property  in  the  horse,  accompanied  with  possession." 

The  jury  found  the  defendant  guilty,  and  sentenced  him  to  one 
year  in  the  penitentiary. 

It  is  insisted  here,  that  the  law  was  erroneously  charged  to  the 
jury.  It  is  well  settled,  that  to  constitute  the  offence  of  malicious 
mischief  in  the  killing  of  a  horse,  the  malice  must  be  towards  the 
owner.  It  is  necessary  that  the  indictment  should  charge  that 
the  horse  was  maliciously  killed,  and  also  state  who  the  owner  of 
the  property  was.  But  it  is  not  necessary  that  it  should  be  charged 
that  the  killing  was  with  malice  towards  the  owner.  The  owner 
should  be  named,  by  way  of  identifying  the  horse,  and  because 
upon  conviction  the  defendant  would  be  Uable  to  judgment  for  the 
value  of  the  horse. 

The  charge  of  the  court  was,  that  proof  of  malice  towards  Kelso, 
the  special  owner,  was  sufficient,  although  the  indictment  charged 
that  Russell  was  the  general  owner.  As  it  was  not  necessary  to 
charge  in  the  indictment  that  the  killing  was  with  malice  towards 
Russell,  the  general  owner,  it  was  sufficient  to  prove  that  it  was 
done  with  malice  towards  the  special  owner. 

There  was  no  error,  and  the  judgment  is  affirmed. 


Thb  State  v.  Wm.  F.  Mobgak. 

(8  Heisk.  262.    Supreme  Court,  Tennessee,  1S71.) 

Afcdicioiu  Mischief,  —  Oode,  sec,  4688. 

Under  the  Code,  4633,  an  indictment  is  sufficient  which  charges  that  the  defendant  did 
malidonslj  threaten  O.  6.  M.  B.  that  he  should  suffer  the  consequences  (meaning 
that  he  would  kill  him,  or  do '  him  some  great  bodUj  harm,  then  and  there  pursuing 
tiim  with  a  pistol),  unless  the  said  O.  G.  M.  B.,  against  his  will,  should  leave  Smith^ 
Cross  Roads,  with  intent,  &c. 

CiRCurr  Court,  July  Term,  1866.  The  record  does  not  show 
what  judge  presided. 

R,  M.  Edward9^  for  the  prisoner,  insisted  that  a  threat  that  pros- 
ecutor "  should  suffer  the  consequences,"  is  too  vague,  and  cannot 
be  supplied  by  inference.  No  threat  charged  to  do  any  specific 
injury. 


622  CRIMINAL  LAW  REPORTS. 

Attorney  General  Heiskell^  for  the  State,  said :  It  is  objected  that 
the  threat  is  vague :  1st,  that  the  prosecutor  should  take  the  conse- 
quences. A  defendant  cannot  evade  the  law  by  a  refusal  to  %taU 
in  full  what  he  means,  if  he  conveys  the  idea  to  the  mind  of  the  per- 
son threatened.  The  enigmatical  character  of  a  threat  leaves  matter 
to  be  supplied  by  averment,  showing  the  meaning  of  the  words 
used.  If  he  said  these  words  in  the  sense  averred,  then  it  is  the 
same  as  if  he  had  used  other  words,  clearly  conveying  the  idea. 
The  indictment  avers  that  he  used  these  words  in  that  sense.  It 
gives  notice,  therefore,  of  what  the  proof  is  to  be.  But  a  fact  is 
stated  in  explanation,  '*  that  he  was  then  pursuing  the  prosecutor 
with  a  pistol.  This  is  the  overt  act  by  which  we  expect  to  prove 
what  consequences  are  intended.  Language  is  not  the  only  means  of 
conveying  an  idea.  Signs  and  gestures  express  ideas,  or  come  in  aid 
of  language  for  that  purpose.  A  deaf  and  dumb  man  may  threaten 
in  his  sign-language,  and  such  threat  may  be  as  significant,  and 
therefore  as  criminal,  as  if  audibly  uttered.  Here  are  words,  to 
which  acts  of  the  most  significant  character  come  in  by  way  of  sup- 
plement ;  and  these  are  stated  in  the  indictment  in  a  mode  entirely 
capable  of  being  understood  "  in  ordinary  language,"  and  the 
averment  is  good.  The  history  of  the  law  of  slander  illustrates  the 
rule  on  this  subject;  and  the  struggle  between  sense  and  folly, 
between  the  mitiori  sensii  and  what  the  person  meant,  is  a  warning 
and  an  experience.  To  hold  that  no  threat  is  criminal,  unless  every 
word  necessary  to  convey  the  idea  is  actually  uttered,  is  to  hold  that 
the  law  is  a  farce. 

2d.  The  injury  is  not  charged.  The  threat  is,  that  he  should 
suffer  the  consequences ;  that  something  would  follow.  What  did  he 
mean  would  follow  ?  The  indictment  says  he  meant  death  or  some 
great  bodily  harm.  How  else  is  the  charge  to  be  made,  if  not  by 
charging  what  he  said,  and  then  what  he  meant  ?  If  the  charge  was, 
that  he  said  he  would  kill  him,  when  he  did  not  say^  that,  the  proof 
would  fail.  If  the  offence  is  complete,  a  description  of  that  offence 
which  describes  it  as  it  is,  is  a  good  description. 

Fbeeman,  J.,  delivered  the  opinion  of  the  court. 

The  indictment  in  this  case  was  quashed  by  the  court  below,  and 
an  appeal  to  this  court.  It  charged  thatWm.  F.  Morgan  (the  son 
of  Wash.  Morgan),  on  the  8th  day  of  September,  1865,  in  Rhea 
County,  did  maliciously  threaten  O.  6.  M.  fero^les,  that  he  should 
suffer  the  consequences  (meaning  that  he  would  kill  him,  or  do  him 
some  great  bodily  harm,  then  and  there  pursuing  him,  the  said 
Broyles,  with  a  pistol),  unless  the  said  Broyles,  against  his  will, 
should  leave  Smith's  Cross  Roads  immediately ;  with  intent  thereby 
to  compel  the  said  Broyles  to  leave  Smith's  Cross  Roads  against  his 
will,  from  fear  of  injury  to  his  person,  so  menaced  and  threatened 
by  the  said  Morgan." 

The  sectior  of  the  Code  under  which  this  indictment  is  drawn  is 
4633 :  '*  If  any  person,  either  verbally  pr  by  written  or  printed  com- 
munication, maliciously  threaten  to  accuse  another  of  a  crime  or 
offence,  or  to  do  any  injury  to  the  person  or  property  of  another, 
with  intent  thereby  to  extort  any  money,  property  or  pecuniary 
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advantage  whatever,  or  to  compel  the  person  so  threatened  to  do 
any  act  against  his  will,  he  shall,  on  conviction,  be  punished  by  im- 
prisonment in  the  penitentiary,  not  less  than  two,  nor  more  than 
five  years." 

we  hold,  this  indictment  charges  an  indictable  offence  under  this 
statute.  It  charges  the  party  with  maliciously  threatening  Broyles, 
that  he  should  suffer  the  consequences,  and  then  by  way  of  explana- 
tion of  the  meaning  of  these  words,  charges,  that  he  meant  thereby  to 
kill  him,  or  do  him  some  great  bodily  harm,  then  and  there  pursuing 
him  with  a  pistol*  These  last  words  may  be  rejected  as  surplusage, 
as  the  other  explanatory  words  serve  to  show  the  meaning  of  the 
threat ;  and  this  fact  of  pursuing  him  with  a  pistol  serves  only  to 
show  that  the  party  had  the  means  of  carrying  his  threat  into  exe- 
cution. They  would  be  competent  in  proof  to  show  what  was  the 
probable  meaning  of  the  party  ;  and  also  to  show  the  character  of 
intimidation  intended  by  the  party  by  his  threat. 

The  statute  is  a  highly  penal  one,  and  we  deem  it  proper  to  say, 
was  not  intended  to  apply  to  every  idle  threat,  but  such  as  are  evi- 
dence of  serious  purpose  to  do  the  injury  threatened,  and  that  some 
serious  injury,  such  as  is  alleged  in  this  indictment.     Nor  would  it 
apply  to  a  threat  to  compel  a  man  to  do  any  minor  act,^  of  no  great 
injury,  or  serious  importance  ;  but  only  such  serious  threats  of  injury 
as  should  be  used  to  compel  a  party  to  do  some  act  materially  and 
seriously  affecting  his  interest — as  is  shown  by  the  enumerated 
cases  —  to  extort  money,  property  or  pecuniary  advantage.     But  we 
hold,  that  a  serious  and  malicious  threat,  intended  to  compel  a  party 
to  leave  the  place  of  his  residence,  on  pain  of  death,  or  great  bodily 
harm,  is  an  attempt,  by  threats,  to  compel  a  man  to  do  such  an  act 
against  his  will  as  was  intended  to  be  prohibited  by  the  statute,  and 
therefore  the  court  erred  in  quashing  the  indictment. 
The  case  will  be  reversed  and  remanded. 


COMMOKWBALTH  V.  BbAKHAM. 

(8  Bash,  387.     Court  of  Appeals,  Kentucky,  1871.) 

StcMing.  —  Hev.  Stai.  ch.  28,  art.  6,  $ec.  2.  —  Deadly  Weapon. 

The  words,  "  deadlj  weapon,"  as  used  in  section  3,  article  6,  chapter  28,  Revised  Stat- 
ifttea,  383,  are  not  restricted  to  such  weapons  or  instruments  as  are  made  and  designed 
for  offensive  or  defensive  purposes,  or  for  the  destruction  of  life  or  the  infliction  of  in- 
iury. 

'*  I>eadl  J  weapon  "  as  used  in  said  statute,  embraces  any  deadly  weapon  with  which  a 
person  may  be  wounded  by  cutting  or  stabbing. 

A  chisel  is  held  to  be  a  dea(Uy  weapon  in  this  case. 

John  Rodman^  Attorney  General,  for  appellant. 

Thomas  JS,  Bramlette^  for  appellee. 

•Rtdge  Habdin  delivered  the  opinion  of  the  court. 

This  appeal  is  prosecuted  by  the  Commonwealth  for  the  reversal  of 
a  judgment  of  the  Jefferson  Circuit  Court  dismissing  on  demurrer 
an    indictment  against  Matthew  Bi*anham,  charging  him  with  wil* 

1  The  words  of  the  statute  are,  **  to  oompe  Ithe  person  threatened  to  do  any  act."  — 
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fully,  maliciously,  and  feloniously  stabbing  and  cutting  Peter  Lewis 
with  a  chisel,  described  in  the  indictment  aa  ''an  edged  instrument, 
or  deadly  weapon." 

The  only  essential  inquiry  in  the  case  is,  whether  the  instrument 
described  is  a  deadly  weapon  within  the  meaning  of  the  second  sec- 
tion of  article  6,  chapter  28,  of  the  Revised  Statutes.^  It  is  insisted 
by  the  counsel  for  the  appellee  that  the  words  "  deadly  weapon  " 
as  there  used  should  not  be  so  construed  as  to  comprehend  any  in- 
strument which  may  be  used  for  inflicting  personal  mjury  ;  but  that 
their  meaning  is  restricted  to  such  weapons  or  instruments  as  are 
made  and  designated  for  offensive  or  d^ensive  purposes,  or  for  the 
destruction  of  life  or  the  infliction  of  injury. 

But,  as  this  court  substantially  held  in  the  case  of  Wilson^  v.  The 
Commonwealth  (3  Bush,  105),  such  a  restrictive  interpretation  of 
the  statute  is  not  authorized  either  by  its  '*  letter,  context,  or  by  rea- 
son." On  the  contrary,  we  think  the  enactment  was  intended  to 
embrace  any  deadly  weapon  with  which  a  person  may  be  wounded 
by  cutting  or  stabbing. 

It  results  that  the  court  erred  in  sustaining  the  demurrer  to  the 
indictment.  Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opinion. 


The  People  v.  Sherbttbne  Gaigb. 

(26  Michigan,  80.    Sapreme  Court,  1872.) 
Perjury,  —  Mequisitei  of  Indictment.  — Materidlity. 

An  information  for  perjury  alleged  to  have  been  committed  in  swearing  to  a  bill  in 
equity,  which  does  not  show  that  the  bill  is  of  a  character  required  bj  law  to  be 
verified  by  oath,  is  insufficient.  A  general  allegation  that  the  defendant  was  "  lawfully 
required  to  declare  and  depose/'  &c.,  in  such  case,  when  the  oath  is  not  taken  upon  the 
trial  of  a  cause,  does  not  sufficiently  show  that  the  oath  was  either  required  or  au* 
thorized  by  law. 

An  allAgation  in  such  information,  as  to  the  materiality  of  the  matter  sworn  to,  that  "it 
then  and  there  became  a  material  question  in  said  bill  of  complaint,  and  in  said  judi- 
cial proceeding,  whether,"  &c.,  is  wholly  insufficient  and  variant  from  the  truth,  when 
the  bill  is  not  one  whose  allegations  can  be  treated  as  evidence  on  the  triaJ  of  a  cause ; 
such  an  oath  could  only  be  required  or  become  material,  upon  some  motion  based  upoo 
it,  and  then  its  materiality  to  such  motion  must  be  alleged. 

When  the  information  in  such  case  is  thus  defective,  evidence  that  the  bill  prayed  for 
an  injunction,  and  that  the  oath  was  taken,  and  intended  to  be,  or  was,  used  on  a  mo- 
tion for  an  injunction,  does  not  help  the  case.  Such  a  defect  in  the  information  csn> 
not  be  cured  by  the  proofs. 

Exceptions  from  Hillsdale  Circuit. 

Dwight  May^  Attorney  General,  for  the  people. 

1 "  If  any  person  shall  wilfully  and  mali-  intention  to  kill,  if  the  person  so  stabbed, 

dously  shoot  at  and  wound  another,  with  cut,  or  bruised,  die  not  thereby,  or  shall 

an  intention  to  kill  him,  so  that  he  does  not  wilfully  and  maliciously  admimster  poison 

die  thereby,  with  a  gun  or  other  instru-  or  attempt  to  poison  or  administer  poison 

ment  loaded  with  a  leaden  bullet,  or  other  to  another  if  death  do  not  ensue  in  conse- 

hard  subFtaiice,  or  shall  wilfully  and  mali-  quence  thereof,  he  shall  be  confined  in  the 

dously  cut,  strike,  or  stab  another  with  a  penitentiary  not  less  than  one  nor  more 

knife,  sword,  or  other  deadly  weapon,  with  than  five  years." 
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C.  A.  ^  S,  C,  Stctcy^  for  the  respondent. 

Chbistiancy,  C.  J.  The  defendant  was  convicted,  in  the  Cir- 
cuit Court  for  the  County  of  Hillsdale,  of  perjury,  in  swearing  to 
an  affidavit  verifying  a  bill  in  chancery  filed  by  him  against  one 
Luther  N.  Tyler.  The  oath  to  the  bill  was  in  the  usual  form  of 
such  oath  when  the  bill  is  required  to  be  sworn  to.  The  informa- 
tion as  sunended  (for  we  do  not  think  it  necessary  to  consider  the 
propriety  of  the  amendment),  does  not  describe  the  nature  or  object 
of  the  bill,  nor  does  it  aver  that  it  contained  any  prayer  for  an  in- 
junction, preliminary  or  perpetual,  nor  for  any  preliminary  order  of 
any  kind ;  nor  does  it  state  whether  the  bill  waives  an  answer  under 
oath.  It  sets  out  no  part  of  the  bill  except  that  portion  upon  which 
the  perjury  is  assigned,  which  is  in  the  following  words :  — 

"  And  your  orator  (meaning  himself,  the  said  Sherburne  Gaige) 
further  shows  unto  your  honor  that  one  Luther  N.  Tyler,  who  is 
hereinafter  made  the  defendant  to  this,  your  orator's  bill  of  com- 
plaint, is  the  owner  of  a  certain  grist  and  flouring  mill,  in  the  said 
township  of  Scipio  aforesaid,  which  said  mill  is  not  situated  upon  any 
part  of  the  saia  premises  hereinbefore  described,  and  who  has  no 
claim  or  right  or  title  to  the  said  stream  or  watercourse,  and  who 
well  knew  all  the  rights,  interest,  and  estate  of  your  orator  in  and  to 
the  said  stream  or  watercourse,  but  who,  contriving  and  unjustly 
intending  to  injure  your  orator  in  the  premises,  and  to  deprive  your 
orator  of  the  use  and  benefit  and  advantage  and  enjoyment  of  the 
said  stream  or  watercourse,  and  to  put  your  orator  to  great  charge, 
trouble  and  expense  and  inconvenience,  and  to  wholly  ruin  your 
orator's  estate  and  interest  in  the  said  stream  or  watercourse,  and  to 
entirely  divert  the  same  from  the  said  premises  first  heretofore  de- 
scribed, has  commenced  to  place  obstructions  across  the  channel  of 
the  said  stream  or  watercourse  at  a  point  above  the  point  or  place 
where  it  enters  upon  the  said  premises  first  hereinbefore  described, 
and  to  dig  a  certain  ditch,  race,  or  channel,  which  obstruction,  and 
race  or  channel  will  wholly  and  entirely  divert  the  said  stream  or 
watercourse   so  that  no  part  of  the  water,  which  would  otherwise 
pass  in  and  along  said  natural  channel  of  the  said  stream  or  water- 
coarse,  will  run  therein,  but  the  same  will  run  across  other  lands  to 
the  said  mill  of  the  said  defendant,  and  your  orator  will  be  entirely 
deprived  thereof. 

^^  And  the  said  defendant  gives  out  and  threatens  that  he  will  go 
on  and  complete  said  obstruction  or  dam,  and  wholly  refuses  to  de- 
sist therefrom,  and  unjustly  denies  your  orator's  rights  and  estate 
in  the  said  stream  or  watercourse,  and  unjustly  claims  a  right  to 
wholly  direct  the  same  as  aforesaid." 

The  information  does  not  show  upon  its  face,  in  any  way,  that  the 
bill  was  of  a  character  to  require  to  be  verified  by  the  oath  of  coin- 
plainant  or  any  other  person,  nor,  therefore,  that  the  oath  was  either 
required  or  authorized  by  the  statute  or  the  common  law  (see  Comp. 
LaTVS  of  1857,  §  5821,  tne  only  section  which  could  apply  to  such  a 
case^  ;  for,  if  the  bill  (which,  from  the  portion  set  out,  would  seem 
'so  have  been  one  in  reference  to  the  diversion  of  a  watercourse) 
was  one  which  did  not  ask  for  any  preliminary  injunction  or  other 
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order  to  be  based  upon  such  verification,  it  did  not  require  to  be 
Bwom  to,  and,  if  sworn  to,  the  oath  would  be  wholly  extra-judicial, 
serving  no  purpose  whatever,  and  perjury  could  not  be  assigned  upon 
it.     See  People  v.  Fox^  25  Mich.  492. 

It  is  true,  the  information,  after  alle^ng  that  defendant  was 
sworn  and  took  his  corporal  oath  before  the  notary  "  having  suflB- 
cient  and  competent  power  and  authority,"  &c.,  goes  on  to  say, 
^^  that  the  said  Sherburne  Graige,  being  so  sworn  as  aforesaid,  and 
being  then  and  there  lawfully  required  to  declare  and  depose  the 
truth  in  a  proceeding  in  a  court  of  justice,  did,  upon  his  oath  afore- 
said, concerning  the  matter  contained  in  his  said  bill  of  complaint, 
then  and  there  swear,"  &c.,  setting  out  the  usual  oath  to  a  bill  in 
chancery  when  any  is  required.  But  this  general  allegation  of  the 
defendant,  being  "lawfully  required  to  declare  and  depose,*  Ac, 
the  oath  not  being  taken  upon  a  trial  of  a  cause,  is  not  sufficient ; 
but  the  information  should  set  forth  the  facts,  or  show  enough  of  the 
nature  of  the  proceedings  and  of  the  purposes  for  which  the  oath 
was  taken  or  to  be  used,  to  show  that  the  oath  was  either  "re- 
quired or  authorized  by  law."  This  has  always  been  the  rule  in 
cases  of  perjury,  and  cannot  safely  be  departed  from.  Had  the 
information  set  forth  the  fact  that  this  bill  prayed  for  a  preliminary 
injunction  (as  by  the  bill  introduced  in  evidence  subsequently,  ap- 
peared to  be  the  case),  and  that  this  oath  was  taken  for  the  purpose 
of  being  used  upon  an  application  for  the  allowance  of  an  injunction, 
or  for  the  appointment  of  a  receiver,  &c.,  it  would  have  shown  that 
the  oath  was  authorized,  if  not  also  required,  by  the  law,  and  that 
it  was,  therefore,  a  judicial  oath. 

For  a  like  reason  the  information  is  defective  in  failing  to  show 
the  materiality  of  the  matter  sworn  to.  It  alleges,  it  is  true,  that 
"  it  then  and  there  became  a  material  question  in  said  bill  of  com- 
plaint and  in  said  judicial  proceeding^  whether  the  said  Luther  N. 
Tyler  had  any  claim  or  title  to  said  stream  or  water-course,"  &c ; 
and  all  the  other  allegations  of  materiality  are  in  the  same  form. 
Now  this  form  of  alleging  the  materiality  might  be  proper  enough 
in  a  case  where  the  information  showed  mat  the  bill  was  of  such  a 
character  that  the  allegations  of  the  complainant  were  to  be  taken 
as  evidence  on  the  trial  of  a  cause,  but  it  is  wholly  insufficient,  and 
variant  from  the  truth,  if  the  bill  was  not  one  whose  allegations 
could  be  treated  as  evidence. 

The  information  fails  to  show  that  the  bill  was  such  as  could  be 
thus  treated  as  evidence;  and  if,  for  the  purpose  of  trying  the 
rights  of  the  parties,  the  bill  would  have  been  equally  good  with- 
out the  oath,  then  the  oath  could  only  be  required  or  become  ma- 
terial upon  an  application  for  an  injunction,  or  order  for  appoint- 
ment of  a  receiver,  or  some  other  motion  to  be  based  upon  it ;  and 
its  materiality  should  have  been  alleged  in  reference  to  the  ques- 
tion of  granting  such  injunction  or  other  order.  In  such  a  case  it 
could  not  be  material  to  the  cause  itself. 

The  bill  to  which  the  alleged  false  oath  was  taken,  when  intro- 
duced in  evidence,  did  not  seem  to  cure  the  defects  in  the  inform- 
atipn.     It  was  a  bill  alleging  the  complainant's  right  to  a  water- 
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course,  its  diversion,  and  further  threatened  diversion  of  such  water- 
course by  the  defendant  named  in  the  bill ;  and  though  it  prays  for 
a  preliminary  injunction,  pending  the  litigation  (as  well  as  a  per- 
petual injunction  as  the  result  of  the  litigation),  it  shows  clearly 
that  the  bill  was  not  required  to  be  sworn  to  for  any  other  purpose 
than  that  of  obtaining  the  preliminary  injunction,  and  that  the 
oath  was  wholly  immaterial  and  extra-judicial  for  any  other  purpose. 

It,  therefore,  shows  clearly  that  the  information  was  not  adapted 
to  the  case ;  and  the  evidence  showing  its  materiality  upon  the 
question  of  issuing  an  injunction  does  not  show  that  it  was  material 
to  the  cause  itself  (which  is  the  fair  meaning  of  the  allegation  in 
the  information),  and  without  anything  in  the  information  to  show 
that  the  bill  prayed  for  an  injunction,  or  that  the  affidavit  was  made, 
or  intended  to  be  used  for  that  purpose,  the  evidence  that  there  was 
such  a  prayer  in  the  bill,  and  that  the  oath  was  taken  and  intended 
to  be,  or  was,  used  for  that  purpose,  does  not  help  the  case.  Such 
a  defect  in  the  information  cannot  be  cured  by  the  proof. 

It  must,  therefore,  be  certified  to  the  Circuit  Court  for  the  County 
of  Hillsdale,  that  the  information  is  fatally  defective,  that  no  con- 
viction can  be  had  upo^  it,  that  the  verdict  should  be  set  aside  and 
the  defendant  discharged. 

The  other  justices  concurred. 


Jehial  W.  Stbwabt  v.  The  State  op  Ohio. 

(22  Ohio  St  Rep.  477.     Supreme  Court,  1872.) 

Subornation  of  Perjury,  —  Form  of  Indictment,  —  Extra-judicial  Oath,  — 

Defendants   Good  Character. 

An  essential  element  in  the  crime  of  suhornation  of  perjury  is  the  knowledge  or  belief 
on  the  part  of  the  accused,  not  only  that  the  witness  will  swear  to  what  is  untrue,  but 
also  that  he  will  do  so  corruptly  and  knowingly. 

An  indictment  for  subornation  of  perjury,  setting  forth  in  due  form  of  law  the  crime  of 
wilful  and  corrupt  perjury  by  the  suborned  witness,  and  then  averring  that  the  de- 
fendant feloniously,  wilfully,  and  corruptly  did  persuade,  procure,  and  suborn  the  wit- 
ness to  commit  "  said  perjury  in  manner  and  form  aforesaid,"  sufficiently  charges  the 
defendant  with  knowledge  that  the  witness  would  corruptly  and  knowingly  swear  to  that 
which  was  false. 

B/  the  laws  of  Indiana  the  Court  of  Common  Pleas  has  jurisdiction  of  divorce  cases ; 
and,  by  the  decisions  of  her  courts,  decrees  in  divorce  are  conclusive  and  binding  be- 
tween the  parties,  irrespi'Ctive  of  their  residence  at  the  date  of  the  divorce,  or  of  the 
petition  therefor.    To  entitle  a  party  to  a  divorce,  however,  he  is  required  to  state  ir. 
nis  petition,  and  prove  to  the  satisfaction  of  the  court,  that  he  is  a  resident  of  the 
county,  and  that  he  has  resided  in  the  State  one  year.    Provision  is  also  made  by  law 
for  bringing  in  the  absent  defendant  by  publication  of  notice.    In  a  case  where  such 
petition  had  been  filed  in  said  court  by  a  non-resident,  falsely  alleging  that  he  was  such 
resident,  and  in  which  notice  to  the  absent  defendant  had  been  duly  published,  the  dep- 
osition of  a  ^x-itness  was  taken  before  a  proper  officer  in  Ohio,  proving  the  fact  of  res- 
idence, and  the  causes  of  divorce  specified  in  the  petition :  Held^  that  the  oath  and 
deposition  of  the  witness  were  not  extra-judicial  or  unauthorized  by  law,  and  that  per- 
jury may  be  assigned  upon  them. 
In  a  criminal  case  it  is  error  to  instruct  the  jury  that  evidence  of  the  defendant's  good 
character  is  not  to  be  considered  by  the  jury,  or  made  available  to  the  defendant,  ex- 
cept in  doubtful  cases ;  the  true  and  proper  rule  being  to  leave  the  weight  and  beajring 
ofsuch  evidence  to  the  jury. 
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Error  to  the  Court  of  Common  Pleas  of  Ashtabula  County. 

The  original  case  was  an  indictment  for  subornation  of  perjury 
It  charges,  in  due  form  of  law,  the  commission  of  the  crime  of  wilfui 
and  coiTupt  perjury  by  one  William  H.  Saxton.  The  perjury  is  al- 
leged to  have  been  committed  by  Saxton,  in  his  deposition  taken 
before  a  notary  public  in  Ohio,  to  be  read  in  evidence  in  a  cause  pend- 
ing in  the  Court  of  Common  Pleas  of  Lagrange  County,  Indiana, 
wherein  said  Stewart  was  plaintifiE,  and  his  wife  was  defendant,  and 
in  which  he  sought  a  divorce  from  his  wife.  In  this  deposition  Sax- 
ton testified,  among  other  things,  that  Stewart  was  a  resident  of  said 
Lagrange  County,  Indiana,  and  had  been  such  a  i*esident  for  one 
year,  at  the  date  of  filing  his  said  petition  for  divorce.  It  is  upon 
this  deposition  of  Saxton  that  the  perjury  is  assigned,  the  indictment 
charging  that  at  the  time  the  deposition  was  made,  Stewart  was  not, 
and  never  had  been,  a  resident  of  Indiana ;  and  that  Saxton  well 
knew  this  statement,  as  well  as  the  other  statements  upon  which  the 
perjury  was  assigned,  to  be  false.  The  indictment  then  char^  that 
Stewart,  at  a  specified  time  before  the  committing  of  the  perjury  by 
Saxton,  "did  unlawfully,  wilfully,  wickedly,  feloniously,  and  cor- 
ruptly persuade,  procure,  and  suborn  him,  the  said  Saxton,  the  said 
wilful  and  corrupt  penury  to  commit."  Kut  the  indictment  does 
not,  otherwise  than  in  the  above  form,  charge  that  Stewart  knew^  at 
the  time  he  so  suborned  Saxton,  that  Saxton  would  make  said  false 
statements  corruptly^  and  knowing  them  to  befahe. 

Stewart  pleaded  not  guilty,  and  on  the  trial  a  bill  of  exceptions 
was  taken  on  his  behalf,  setting  forth  all  the  evidence  in  the  cause. 
From  this  evidence  it  appears  that  the  Court  of  Common  Pleas  in 
Indiana  has  general  jurisdiction  in  causes  for  divorce,  but  is  not  au- 
thorized to  grant  divorces,  except  in  cases  where  the  petitioner  re- 
sides in  the  county  in  which  the  petition  is  filed,  and  has  resided  in 
the  State  of  Indiana  for  at  least  one  year  at  the  time  of  filing  the 
petition  ;  and  the  law  of  Indiana  regulating  such  divorces  provides 
that  the  court  shall,  before  granting  the  divorce,  require  the  peti- 
tioner to  make  proof  of  such  residence.  The  laws  of  Indiana  also 
provide  that  a  non-resident  defendant  in  divorce  cases  may  be 
brought  into  court  by  publication  of  notice  ;  and  the  evidence  showa 
that,  at  the  time  of  taking  this  deposition  in  question,  neither  of  the 
parties  in  said  divorce  cause  was  or  ever  had  been  a  resident  of  In- 
diana. 

The  bill  of  exceptions  further  shows  that  Stewart  introduced  upon 
the  trial  evidence  tending  to  show  his  former  good  character  for  hon- 
esty and  integrity. 

After  the  evidence  had  closed,  the  court  was  asked,  on  behalf  of 
Stewart,  to  charge  the  jury,  among  other  things,  that  if  neither 
Stewart  nor  his  wife  was  a  resident  of  Indiana  at  the  time  of  filing 
said  petition  for  divorce,  the  Court  of  Common  Pleas  of  LaOTange 
County  had  no  jurisdiction  of  the  divorce  cause,  aiid  the  oath  and 
deposition  of  Saxton  were  extra-judicial  and  unauthorized  by  law, 
and  he  must  be  acquitted.  This  instruction  the  court  refused  to 
give,  and,  on  the  contrary,  charged  the  juiy,  in  substance,  that  if 
the  petition  for  divorce  was  pending  at  the  time  the  oath  was  taken. 
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notwithstanding  such  non-residence,  the  court  had  sufficient  juris- 
diction over  the  cause  to  authorize  the  taking  of  testimony  therein, 
and  that  the  oath  of  a  witness  therein  would  not  be  extra-judicial, 
or  unauthorized,  for  want  of  jurisdiction  in  the  court. 

The  counsel  for  Stewart  also  asked  the  court  to  instruct  the  jury 
that  ''*'  the  evidence  offered  by  the  defendant,  of  his  good  character 
for  honesty  and  int^rity,  is  to  eo  to  the  jury  and  be  considered  by 
them  like  every  other  fact  and  circumstance  in  the  case  ;  and  if  they 
believe  the  defendant  to  be  guilty,  they  must  so  find,  notwithstand- 
ing his  good  character.''  Whidi  instruction  the  court  refused  ip 
give,  and  instead  thereof  charged  the  jury  as  follows : — 

^^  Where  the  guilt  of  an  accused  person  is  doubtful,  and  the  ac- 
cusation is  of  sucli  a  nature  as  to  involve  the  character  of  the  alleged 
criminal,  a  presumption  of  his  innocence  arises  from  his  former  con- 
duct in  society,  as  evidenced  by  his  known  general  character,  since 
it  is  not  probable  that  a  person  of  known  probity  would  commit  a 
corrupt  criminal  act  in  the  particular  instance.  Such  presumptions, 
however,  are  entitled  to  little  or  no  weight  as  against  clearly  estab- 
lished facts.  But  they  are  admissible  in  doubtful  cases,  where,  from 
the  nature  of  the  offence,  a  reasonable  presumption  arises  therefrom 
as  to  the  fact  in  question  ;  and  the  presumption  will  be  more  or  less 
weighty  in  proportion  as  the  good  character  of  the  party  is  more  or 
less  satisfactorily  proven." 

To  these  charges  of  the  court,  as  well  as  to  the  court's  refusal  to 
chai^  as  requested,  exceptions  were  taken  by  Stewart's  counsel. 

The  jury  found  the  defendant  guilty,  and  he  was  sentenced  to  the 
penitentiary,  and  he  now  seeks  to  reverse  the  judgment,  alleging, 
among  other  grounds  of  error,  that  the  indictment  is  insufficient,  and 
that  the  court  erred  in  its  instructions  to  the  jury,  and  in  refusing 
the  instructions  asked. 

iST.  JB.  Woodbury^  for  plaintiff  in  error. 
X.  S,  Sherman^  on  same  side. 
JE.  C.  Wade^  Prosecuting  Attorney  for  the  State. 
W.  P.  Howlandy  on  same  side. 

Welch,  C.  J.     One  objection  taken  to  the  indictment  is,  that 

it  does  not  sufficiently  charge  what  is  called  in  legal  parlance  the 

aeienter ;  in  other  words,  it  does  not  in  so  many  words,  or  in  direct 

lan^age,  charge  that  Stewart,  at  the  time  he  suborned  Saxton  to 

take  the  false  oath,  knew  and  intended  that  Saxton  would,  or  should, 

do  so  corruptly  and  knowing  it  to  be  false.     It  is  undoubtedly  law, 

that  this  guilty  knowledge  on  the  part  of  the  suborner  is  a  necessary 

element  in  the  crime  of  subornation  of  perjury,  and  must  therefore 

be  averred  in  the  indictment,  and  proved  upon  the  trial.     It  is  not 

enough  to  aver  and  prove  that  he  had  knowledge  of  the  falsity  of  the 

testimony  which  the  suborned  witness  was  to  give ;  he  must  also  know 

or  intend  that  the  witness  is  to  give  the  testimony  corruptly y  or  witih 

a  knowledge  or  belief  of  its  falsity.     But  this  indictment  does,  as  we 

think,  sufficiently  charge  this  guuty  knowledge  of  the  defendant.    It 

first  charges,  in  due  form  of  law,  the  crime  of  wilful  and  corrupt 

perjury  by  Saxton,  including  the  averment  that  Saxton  knew  his 

testimony  to  be  false  and  fictitious,  and  concluding  with  the  a^er- 

vol-.  I.  84 
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ment  that  Saxton  had  ^^  in  manner  aforesaid  "  committed  wilful  and 
corrupt  perjury  ;  and  it  then  charges  that  Stewart  "  procured,  per- 
suaded, and  suborned  the  witness  to  commit  said  wilftil  and  corrupt 
perjury  in  manner  and  form  aforesaid/*  The  natural  and  primary 
miportance  of  this  language  is,  to  charge  upon  Stewart  a  knowledge 
of  the  ffuilt  and  corruption  of  the  witness.  The  essence  of  perjury 
is  the  knowledge  of  the  witness  that  what  he  states  is  false.  To  per- 
suade him  to  commit  perjury  is  to  persuade  him  to  stifle  his  con- 
science, and  to  state  under  oath  what  he  knows  not  to  be  true.  To 
persuade  him  to  do  less,  that  is,  to  make  the  false  statement  without 
the  guilty  knowledge,  is  not  to  persuade  him  to  commit  the  cirime. 
If  I  ask  a  man  to  Zte,  I  necessarily  ask  him  to  deceive,  and  to  deoeive 
intentionally,  because  without  the  intention  to  deceive  there  is  no 
lie,  but  a  mere  mistake.  I  know  that  before  the  statute  of  14  and 
15  Victoria,  chap.  100,  sec.  21,  the  English  forms  of  indictment  for 
subornation  of  perjury  contain  an  averment  which  is  not  found  in 
this  indictment,  namely,  that  the  defendant,  at  the  time  he  suborned 
the  witness,  "  knew  that  he  wovld  "  testify  falsely.  But  I  cannot 
see  how  this  averment  strengthens  or  renders  any  more  certain  the 
charge  of  the  scienter  ;  nor  can  I  conceive  of  any  evidence  by  which 
the  averment  can  be  proved,  as  the  defendant  could  never  know 
beforehand  what  the  witnesses  would  testify.  The  effect  of  the  Eng- 
lish statute  was,  substantially  to  dispense  with  this  ambiguous  and 
apparently  useless  averment,  and  to  sanction  a  form  of  indictment 
like  that  in  the  present  case,  which  we  think  is  in  this  respect  suf- 
ficient. 

But  it  is  said  that  the  indictment  is  also  insufficient,  because  it 
shows  upon  its  face  that  the  court  of  Indiana  bad  no  jurisdiction  of 
the  cause  in  which  Saxton  testified,  and  that  his  oath  was  therefore 
extra-judicial  and  unauthorized  by  law.  The  same  objection  is 
made  upon  the  testimony,  which  shows,  as  the  indictment  avers, 
that  neither  Stewart  nor  his  wife  ever  resided  in  Indiana,  and  which 
shows  further,  that  by  the  laws  of  Indiana  the  court  has  no  juris- 
diction to  grant  divorces,  except  in  cases  where  at  least  one  of  the 
parties  resides  in  the  State.  And  the  same  question  is  again  raised 
by  way  of  exception  to  the  charge  of  the  court. 

We  fail  to  see  any  force  in  this  objection,  in  either  of  the  forms 
in  which  it  is  raised.  The  question  argued  at  length  by  counseU 
namely,  whether  a  decree  of  divorce  rendered  in  one  state  is  bind- 
ing upon  parties  who  both  reside  in  another  state,  need  not  no-w  be 
considered.  It  is  enough  for  the  present  case  to  say  that  the  decree 
affects  the  rights  of  the  parties  in  Indiana.  That  it  has  such  effect 
in  Indiana  is  not  denied,  and  is  abundantly  shown  by  the  statutes 
and  judicial  decisions  in  that  State.  By  the  laws  of  Indiana,  the 
fact  of  residence  is  made  part  of  the  ca%e^  and  is  required  to  be 

Eroven  by  the  petitioner,  and  the  court  is  expre^y  authorized  to 
ear  the  evidence  by  which  it  is  to  be  established.  While  the 
petition  is  pending,  and  the  question  of  residence  is  undetermined, 
or  the  fact  of  residence  has  been  found  by  the  court,  surely  thei^  is 
a  case  or  matter  pending  in  which  the  court  is  authorized  by  law 
to  hear  testimony  and  to  administer  oaths  to  vrituesses.     Whether 
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the  decree  of  the  courts  based  upon  an  erroneous  finding  of  the  fact 
of  residence,  will  be  binding  upon  tibe  parties,  and  estop  them  from 
denying  the  fact  of  residence,  is  entirely  another  question;  it  is 
enough  here  to  know  that  the  laws  of  Indiana  authorize  the  insti- 
tution of  the  proceeding  before  the  fact  of  residence  is  established, 
and  give  the  court  power  to  hear  testimony  in  the  case. 

It  seems  to  us,  therefore,  that  the  inmctment  is  sufficient ;  that 
the  oath  so  taken  by  S«Kton  was  not  extra-judicial,  and  that  the 
court  did  not  err  in  ite  chutge  in  that  respect. 

But  it  is  also  claimed  that  the  court  erred  in  its  instructions 
touching  the  evidence  of  Stewart's  good  character.  The  form  of 
statine  the  law  as  to  evidence  of  good  character  adopted  by  the 
court  in  this  caae  is  not  without  the  sanction  of  authority.  But  it 
is  condemned  by  what  we  deem  the  better  authorities,  and,  as  we 
think,  by  reason,  as  unsound,  and  calculated  to  mislead  the  jury. 
It  is  liable,  to  say  the  least,  to  an  interpretation  by  which  the  ac- 
cused is  virtually  deprived  of  all  benefit  from  evidence  of  his  good 
character ;  because,  if  such  evidence  can  only  be  used  in  a  ^'  doubt- 
ful case,"  it  can  avail  the  defendant  nothing,  for  he  is  entitled  to 
an  acquittal  without  it ;  and  in  a  case  not  doubtful,  where  alone 
he  needs  the  evidence,  for  the  very  purpose  of  making  the  case 
doubtfuU  or  it  may  be,  of  turning  the  scale  in  his  favor,  he  is  denied 
its  benefit.  We  think  the  true  and  safe  rule  in  such  cases  is  that 
embodied  in  the  chai^  asked  bv  Stewart's  counsel  in  the  present 
case,  and  substantiallv  laid  down  by  this  court  in  Harrington  v.  Hie 
State^  19  Ohio  St.  268.  In  other  words,  the  jury  should  be  in- 
structed to  consider  evidence  of  defendant's  gooa  character,  as  they 
consider  other  evidence  in  the  case,  and  its  weight  and  bearing 
should  be  left  entirely  to  them. 

For  the  error  in  the  charge  of  the  court,  in  relation  to  the  evi- 
dence of  good  character,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  triid  and  further  proceedings. 

Other  errors  are  assigned  upon  die  record,  but  we  deem  it  un- 
necessary to  notice  them,  further  than  to  say  that,  in  our  judgment, 
neither  of  them  is  well  taken. 

Judgment  reversed  and  eauee  remanded. 


Bbown  v.  The  State. 

(47  Ak.  47.    Supreme  Court,  1S72.) 
Perjury,  —  Indictment,  —  Variance.  —  Sentence, 

An  indictmeiit  for  perjnnr,  in  the  form  prescribed  in  the  BeTiaed  Code,  is  siifflriimi 
Revised  Code,  p.  SIS,  »o.  44. 

An  allegation  of  penarjr  committed  npon  a  trial  for  the  larceny  of  property  of  W.  G. 
M.  G.,  or  his  son  M.,  is  not  sustained  by  a  record  of  an  iniUctment  for  the  laioeny  of 
property  of  W.  G.  M.  G.'s  son  M. 

A  sentence  for  a  longer  or  shorter  time  than  the  law  prescribes  is  error.  The  court  can- 
not sentence  one  conrittted  of  perjury  to  confinement  in  the  penilentiaiy  for  two  years. 
Revised  Code,  sec.  3557. 
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Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  James  Q.  Smith. 

(y.  A.  Northington.  for  appellsmt. 

J".  TF.  A.  Sanfard^  Attorney  General,  contra. 

Peters,  J.  This  is  an  indictment  for  perjury.  The  appellant, 
Jonas  Brown,  was  found  guilty  and  sentenced  to  the  penitentiary 
for  two  years.     From  this  judgment  he  appeals  to  this  court. 

There  are  but  two  questions  of  serious  moment  raised  on  the 
record.     The  one  is  a  point  raised  upon  an  exception  reserved  in  the 
bill  of  exceptions,  and  the  other  is  an  objection  to  the  judgment  of 
the  court  condemning  the  accused  to  two  years*  imprisonment  in  the 
penitentiary.     There  is  also  an  objection  to  the  sufficiency  of  the 
indictment,  raised  on  motion  in  arrest  of  the  judgment,  but  this 
abjection  is  not  sustained  by  the  record.     The  indictment  is  in  one 
of  the  forms  given  in  the  Revised  Code.     Rev.  Code,  p.  812,  No. 
44  ;  lb.  §§  8557,  4139.     The  charge  is,  that  the  accused  committed 
the  perjury  alleged  on  a  trial  in  the  Circuit  Court  "  under  an  indict- 
ment for  feloniously  taking  and  carrying  away  one  horse  or  pony, 
the  property  of  W.  G.  M.  &olson,  or  his  son  Mallard.''    The  record 
offered  in  proof  of  this  averment  showed  that  the  indictment  was 
for  feloniously  taking  and  carrying  away  "  a  bay  mare  pony  or 
horse,  the  property  oi  W.  G.  M.  Golson's  son  Mallard.''     This  was 
objected  to  by  the  defendant  below,  the  objection  was  overruled  by 
the  court  and  the  defendant  excepted,  and  incorporated  his  excep- 
tion into  the  record  by  bill  of  exceptions.     It  is  now  insisted  by  the 
appellant's  counsel  that  there  is  a  fatal  variance  between  the  all^a- 
tion  and  the  proof,  and  that  the  court  below  erred  in  refusing  to 
exclude  this  record  on  account  of  such  variance.     In  such  a  case,  the 
variance  is  material  if  the  offence  alleged  cannot  be  supported  by 
the  same  evidence  which  would  support  the  offence  attempted  to  be 
proven.     Here  the  evidence  which  would  sustain  an  averment  that 
the  horse  stolen  was  the  property  of  Mallard  Golson,  would  not  sus- 
tain an  allegation  that  it  was  the  property  of  his  father.    Then  there 
might  be  a  conviction  under  one  charge  which  could  not  be  sustained 
under  the  other.    Such  indictments  are  not  identical.     Necessarily, 
then,  the  one  is  variant  from  the  other.     The  record,  then,  should 
have  been  rejected.     The  court  erred  in  refusing  defendant's  motion 
to  exclude  it.     1  Bish.  Cr.  Law,  §  886. 

The  second  objection  above  mentioned,  which  assails  the  sentence 
of  the  court  below,  is  also  well  taken.  The  court  can  impose  only 
such  penalty  as  the  law  sanctions.  It  cannot  impose  a  sentenoe  of 
greater  or  less  severity  than  that  commanded  by  the  law.  In  such 
a  case,  the  question  is  not  one  of  injury  or  favor  to  the  accused,  but 
one  of  le^  authority.  The  court  can  only  do  what  the  law  com- 
nands.  Its  judgment  is  a  declaration  of  the  law.  Haney  ▼.  The 
Statej  5  Wis.  529 ;  Jones  v.  Commonwealth^  20  Grrattan,  848.  On 
a  conviction  for  perjury,  there  is  no  authority  of  law  to  confine  the 
accused  in  the  penitentiary  for  a  less  term  than  three  years,  nor  for 
a  longer  term  than  twenty  years.  Rev.  Code,  §  8557.  The  sentence 
of  the  court  was,  then,  wholly  without  authority  of  law.  Such  a 
judgment  is  error. 
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The  judgment  of  the  court  below  is  therefore  reversed,  and  the 
^aose  is  remanded  for  a  new  trial.  And  the  defendant,  said  Jonas 
Brown,  will  not  be  discharged  except  by  due  course  of  law. 


State  v.  Joshua  O.  Snell. 

(9  R.  L  112.     Supreme  Court,  186S.) 
Umbeaademeni.  —  Variance. — Agent  —  Proof  of  Value. 

An  allegation  in  an  indictment  for  embezzlement  that  the  defendant  received  the  money 
alleged  to  have  been  embezzled  "  to  take  up  and  pay  a  certain  promissory  note  whicn 
was  indorsed  by  the  said  Henry  Pinkham  and  made  payable  to  one  Henry  C.  Dorsev, 
due  on  the  lltn  of  December,  is  not  supported  by  evidence  of  a  note  made  payable 
to  Henry  Pinkham  and  due  the  7th  and  10th  of  Decembra.  An  allegation  in  an  in- 
dictment for  embezzlement  which  charges  that  the  defendant  being  "  employed  as  the 
agent  of  one  Henry  Pinkham  did  by  virtue  of  his  employment "  receive  certain  money 
is  not  supported  by  evidence  that  the  defendant  ana  Pmkham  having  been  partners, 
the  defendant  was  left  in  possession  of  the  partnership  property  for  the  purpose  of 
settling  the  business ;  that  to  pay  a  certain  claim  against  tne  partnership,  Pmkham 
indorsed  the  defendant's  note ;  that  defendant  promised  to  pay  tnis  note  with  the  pro- 
ceeds of  the  sale  of  the  partnership  property,  out  instead  of  doing  so  absconded  with 
the  money. 

Defendant's  admission  that  he  had  sold  from  ei^ht  to  nine  hundred  dollars  worth  of 
trees  is  evidence  for  the  consideration  of  the  jury  that  if  he  received  bank  bills  in 
payment  the  bank  bills  were  of  value. 

IkdictmenI?  against  the  defendant,  in  two  counts,  charging  him 
with  embezzlement. 

The  first  count  chained  that  the  defendant,  ^^  on  the  20th  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-six,  with  force  and  arms,  at  North  Providence,  aforesaid,  in 
the  aforesaid  county  of  Providence,  being  then  and  there  employed 
as  the  agent  of  one  Henry  Pinkham,  did,  by  virtue  of  his  said  em- 
ployment then  and  there,  and  whilst  he  was  so  employed  as  afore- 
said, receive  and  take  into  his  possession  certain  money  to  a  large 
tunount,  to  wit.,  to  the  amount  of  nine  hundred  dollars,  and  of  the 
value  of  nine  hundred  dollars,  for  and  in  the  name  and  on  the  ac- 
count of  said  Henry  Pinkham,  and  for  a  specific  purpose,  to  wit,  to 
take  up  and  pay  a  certain  promissory  note  which  had  been  iildorsed 
by  the  said  Henry  Pinkham,  and  was  made  payable  to  one  Henry 
C.  Dorsey,  due  on  the  eleventh  of  December,  A.  D.  eighteen  hun- 
dred and  sixty-six,  and  which  still  remains  due  and  unpaid,  and  the 
said  money  did  then  and  there  fraudulently  and  feloniously  em- 
bezzle.'' 

Xhe  second  count  charged  that  the  defendant,  on  the  same  day 
and  year,  at  said  North  Providence,  being  then  and  there  employed 
as  the  agent  of  one  Henry  Pinkham,  did,  by  virtue  of  his  said  em- 
ployment then  and  there,  and  whilst  he  was  so  employed  as  afore- 
saio,  receive  and  take  into  his  possession  certain  bank  bills  to  the 
amount  of  nine  hundred  dollars,  and  of  the  value  of  nine  hundred 
dollars,  for  and  in  the  behalf  of  the  said  Henry  Pinkham,  and  said 
bank  biUs  did  then  and  there  fraudulently  and  feloniously  embez- 
zle-" 


584  CRIMINAL  LAW  REPORTS. 

At  the  trial  of  the  cause,  before  Mr.  Justice  Shearman  and  a  jury, 
at  the  September  term  of  the  Court  of  Common  Pleas  for  the  county 
of  Providence,  1867>  the  counsel  for  the  defendant  requested  the 
court  to  charge  the  jury,  that  as  the  first  count  in  the  indictment 
charged  that  the  defendant  received  said  moneys  for  a  specific  pur- 

Eose,  to  wit,  to  take  up  and  pay  a  certain  promissory  note  which 
ad  been  indorsed  by  the  said  Henry  Pinkham,  and  was  made  pay- 
able to  one  Henry  C.  Dorsey,  due  on  the  11th  day  of  December, 
1866,  and  the  proof  was,  that  the  note,  to  pay  which  the  defendant 
had  received  the  moneys  alleged  to  have  been  embezzled,  was  one 
made  payable  to  Henry  Pinkham,  and  due  the  7th  and  10th  of 
December,  1866,  there  was  a  variance  between  the  proof  and  the 
first  count  in  the  indictment,  and  that  the  jury  were  not  authorized 
to  convict  under  said  first  count  of  the  indictment. 

The  court  refused  to  give  this  instruction,  but,  on  the  contrary, 
instructed  the  jury  that  there  was  no  variance  between  the  proof 
and  the  indictment,  and  that  the  first  count  of  the  indictment  suffi- 
ciently described  the  note,  and  that  the  jury  were  authorized  to  find 
that  the  note  in  proof  was  the  note  described  in  said  count,  and  that 
if  they  found  that  the  defendant  received  any  money  for  the  specific 
purpose  of  paying  the  note  certified  to  by  the  witnesses,  and  did 
not  pay  the  same,  they  must  find  the  defendant  guilty. 

The  counsel  for  the  defendant  also  requested  me  court  to  charge 
the  jury,  that  the  government  not  having  proved  any  value  to  the 
bank  lulls  alleged  to  have  been  embezzled,  the  defendant  was  en- 
titled to  an  acquittal. 

The  court  refused  to  give  this  instruction  also,  but  charged  the 

a  that  the  testimony  being  that  the  defendant  admitted  that  he 
sold  from  eight  to  nine  hundred  dollars  worth  of  trees,  that 
was  proof  su£Bcient  to  show  that  the  defendant  had  received  buiik 
bills  and  to  show  the  value  thereof. 

The  defendant  having  duly  excepted  at  the  trial  to  these  refusals 
to  instruct,  and  instructions,  and  a  verdict  of  guilty  having  been 
returned  against  him  in  the  Court  of  Common  Pleas,  now  brought 
his  exceptions  to  this  court,  for  a  new  trial  upon  the  ground  of 
misdirection  in  matter  of  law,  and  also  on  the  ground  thai  the 
verdict  was  against  the  evidence. 

Van  Slyck^  for  the  defendant. 

The  Attorney  General,  WiUard  Saigle^y  Esq.,  for  the  State. 

DuBFBB,  J.  The  defendant  moves  for  a  new  trial  tipon  the 
ground  that  the  verdict  was  against  the  weight  of  the  evidence,  and 
against  the  evidence.  The  verdict  can  only  be  supported,  if  at  all, 
upon  the  second  count  of  the  indictment,  tl^ere  being  in  our  opinion, 
a  material  variance  between  the  first  count  and  the  proof. 

The  second  count  chaises  that  the  defendant,  on  the  20th  day  of 
December,  1866,  at,  &c.^  ^^  being  then  and  there  employed  as  the 
agent  of  one  Henry  Pinkham,  did  by  virtue  of  his  ^d  employment, 
then  and  there,  and  while  he  was  so  employed  as  aforesaid,  reoeive 
and  take  into  his  possession  certain  bank  bills  of  the  amount  of 
nine  hundred  dollars,  and  of  the  value  of  nine  hundred  dollars,  for 
and  in  the  behalf  of  the  said  Heniy  Pinkham,  and  said  bank  billsi 
did  then  and  there,  fraudulentl;^  and  feloniously  embezzle,"  Ac 
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To  gupport  the  verdict  on  this  coant,  there  should  be  evidence 
tliat  the  defendant  was  the  agent  of  Piukham,  that  as  such  he  re- 
ceived said  bank  bills  for  and  in  said  Pinkham's  behalf,  and  em- 
bezzled them. 

It  appears  by  the  evidence  as  reported,  that  the  defendant  and 
Pinkham  were  copartners  in  the  nursery  business  from  the  Spring 
of  1865  to  March  30th,  1866,  when  the  partnership  was  dissolved ; 
that  after  the  dissolution,  the  defendant  continued  in  possession  of 
the  property,  and  that  in  the  notice  of  dissolution,  it  was  stated 
that  the  business  would  be  conducted  and  the  bills  paid  by  him.  It 
appears  that  the  partnership  was  indebted  by  note  to  Wilder  & 
Baker,  for  trees,  and  that,  when  said  note  matured,  or  was  about  to 
mature,  the  defendant  told  Pinkham  that  if  he  would  indorse  his 
note,  he  would  raise  money  to  pay  the  Wilder  &  Baker  note ;  that 
Pinkham  told  the  defendant  he  wanted  a  bill  of  sale,  and  the  de- 
fendant gave  Pinkham  a  bill  of  sale  dated  June  7,  1866,  of  certain 
trees  and  vines,  being  as  we  infer  from  the  evidence,  trees  and  vines 
which  had  belonged  to  the  partnership ;  that  the  note  was  made  on  * 
the  same  day  for  $1,250,  by  the  defendant,  payable  to  Pinkham, 
and  by  him  indorsed  ;  that  on  this  note  the  defendant  got  from  one 
Henry  C.  Dorsey  money  which  he  used  in  taking  up  the  Wilder  & 
Baker  note,  and,  as  was  understood,  the  balance,  about  fifty  dollars, 
he  retained  for  his  own  use.  It  also  appears  that  there  was  .no 
change  in  the  possession  of  the  property  consequent  upon  the  bill  of 
sale,  and  that  the  defendant  was  authorized  to  sell  the  trees  and 
vines,  under  the  bill  of  sale,  and  do  what  was  necessary  to  close  up 
the  business,  and  pay  the  expenses,  bills,  and  the  note  indorsed  by 
Pinkham  ;  and  that  Pinkham  told  the  defendant  he  would  give  him 
all  that  was  over,  and,  when  these  were  paid,  would  give  up  the  bill 
of  sale ;  that  it  was  understood  that  when  the  bills  were  paid  and 
notes  taken  up,  that  the  bill  of  sale  and  the  titl^  to  the  property 
should  be  surrendered  to  the  defendant;  that  the  attorney  who 
drew  the  bill  of  sale  told  the  defendant  he  must  pay  the  note  first, 
and  that  if  he  appropriated  the  money  otherwise  it  would  be  a 
state  prison  offence.  Pinkham  testified,  '^  the  defendant  said  when 
he  got  the  money  collected  he  would  pay  it  over  to  me.  I  told  him 
he  could  do  so,  or  pay  it  into  the  First  National  Bank ;  "  and  again, 
**  I  told  Snell  he  could  pay  the  money  collected  to  me,  and  I  would 
pay  it  into  the  bank,  or  he  could  deposit  it  in  bank  himself."  The 
note  was  left  at  the  First  National  Bank. 

The  evidence  further  shows,  that  the  defendant  admitted  having 
sold  about  $90O  worth  of  trees,  and  produced  his  book  to  Pinkham 
and  his  attorney,  the  latter  testifying  that  he  thinks  the  amount 
sold  figured  over  $950 ;  that  he  had  collected  a  considerable  portion 
of  this  amount ;  according  to  said  attorney's  testimony,  he  admitted 
that  he  had  collected  over ,$900  ;  that  he  left  the  State  and  went  to 
New  York,  without  having  paid  the  note  indorsed  by  Pinkham; 
and  that  in  New  York  he  told  both  Pinkham  and  his  attorney  that 
be  had  no  money. 

We  think  the  evidence  does  not  show  such  a  relation  of  principal 
and  agent,  between  Pinkham  and  the  defendant,  as  warrants  the 
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verdict  under  the  second  count  of  the  indictment.  The  defendant 
had  been  a  copartner  of  Pinkham,  and  after  the  dissolution  of  the 
firm,  was  left  in  possession  of  the  property  to  close  up  the  business. 
He  afterwards  gave  Pinkham  a  bill  of  sale,  but  there  was  no  change 
in  the  possession  of  the  property.  He  was  to  sell  the  property,  and 
out  of  the  proceeds  thereof  to  pay  certain  debts  for  which  he,  as 
well  as  Pinkham,  was  liable,  and  if  anything  was  left  he  was  to  have 
it.  The  business  continued  to  be  his  business  as  well  as  Pinkham's. 
Indeed  Pinkham  testified,  *'  I  knew,  and  did  not  object  to  his  con- 
ducting the  business  in  his  own  name,  because  I  thought  it  would  be 
for  his  advantage,  as  he  wished  to  continue  in  the  nursery  business." 
The  defendant  thus  acted  for  himself,  as  well  as  for  Pinkham,  in 
selling  the  property.  He  also  received  the  proceeds  of  the  sale  for 
himself,  as  well  as  Pinkham.  By  the  understanding  between  him 
and  Pinkham,  those  proceeds  were  to  be  used  for  the  payment  of 
debts  for  which  he,  as  well  as  Pinkham,  was  liable.  If  we  rightly 
understand  the  relation  between  them,  even  Pinkham  could  not  have 
'properly  used  those  proceeds,  if  they  had  been  paid  to  him,  as  his 
own,  without  paying  the  debt.  In  our  view,  the  defendant  had  the 
greater  interest  in  them  ;  for  if  anything  remained  after  paying  the 
debts,  he  was  to  have  it. 

We,  therefore,  think  that  the  defendant  is  not  proved  either  to 
have  been  the  agent  of  Pinkham,  in  the  simple  sense  in  which  the 
word  should  be  held  to  have  been  used  in  the  indictment,  or  to  have 
received  the  money,  which  he  received,  as  such  agent,  for  and  in  be- 
half of  Pinkham,  inasmuch  as  the  money  was  to  be  used  primarily 
for  a  purpose  in  which  he  himself  had,  in  a  legal  point  of  view,  as 
great  an  interest  as  Pinkham,  if  not  a  greater.  We  think  the  bill 
of  sale  given  by  the  defendant  to  Pinkham  must  be  regarded  simply 
as  security  to  the  latter  for  his  indorsement,  and  perhaps  also  for  his 
liability  for  the  firm  debts,  and  that  it  did  not  so  essentially  change 
the  relation  between  them  that  the  defendant  thereafter  became  the 
mere  agent  of  Pinkham,  without  any  common  interest  with  him  in 
the  property.  Consequently,  we  hold  that  the  charge  contained  in 
the  second  count  of  the  indictment  was  not  sufficiently  proved  by 
the  evidence,  to  warrant  a  verdict  of  guilty  against  the  defendant. 

Whether  or  not  the  evidence  fails  to  support  the  verdict  in  any 
other  respect  than  those  we  have  considered,  we  deem  it  unnecessary 
to  determine. 

The  defendant  also  moves  for  a  new  trial  on  account  of  alleged 
errors  in  two  rulings,  and  in  the  charge  of  the  Couft  of  Common 
Pleas,  to  which  he  has  excepted. 

1.  We  think  the  ruling  covered  by  the  first  exception  was  erro- 
neous —  there  being  a  material  variance  between  the  proof  and  the 
first  c^unt  of  the  indictment.  But  we  do  not  think  the  error  is  a 
sufficient  ground  for  a  new  trial,  for  the*  reason  that  the  verdict  is 
general,  and,  in  our  opinion,  the  indictment  being  framed  as  it  is, 
no  verdict  can  be  rendered  on  the  first  count  which  cannot  also  be 
rendered  on  the  second,  and  in  regard  to  the  second  count,  the  ruline 
was  immaterial. 

We  also  think  the  charge  of  the  court,  as  reported  in  connection 
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with  the  report  of  this  ruling,  was  erroneous,  unless  qualified  in 
some  portion  of  it  which  is  not  reported.  It  was  not  the  duty  of 
the  jury  to  find  the  defendant  guilty,  if  they  found  he  received 
money  for  the  specific  purpose  of  paying  the  note  and  did  not  pay 
the  same,  unless  they  further  found  that,  being  the  agent  of  Pink- 
ham,  and  having  received  the  money  as  such,  he  failed  to  pay  the 
same  in  consequence  of  some  fraudulent  use  or  conversion  of  the 
money. 

2.  We  think  it  was  competent  for  the  government  to  prove  value 
in  the  bank  bills  received  by  the  defendant,  if  any  were  received  by 
him  as  charged,  from  circumstances  or  by  his  own  admissions,  as 
well  as  by  testimony  specifically  introduced  for  that  purpose.  We 
think,  therefore,  that  the  court  rightly  refused,  in  view  of  the  tes- 
timony, to  charge  according  to  the  defendant's  request  in  the  second 
exception. 

But  the  court  is  reported  to  have  charged  the  jury  in  the  same 
connection,  that  ^^  the  testimony  being  that  said  defendant  admitted 
he  had  sold  from  eight  to  nine  hundred  dollars  worth  of  trees,  was 
proof  sufficient  to  show  that  defendant  had  received  bank  bills  and 
the  value  thereof."  This,  taken  strictly  as  reported,  was  error :  the 
suflSciency  of  the  testimony  as  proof  on  those  points  being  matter 
for  the  juiy  to  pass  upon.  We  remit  the  case  to  the  Court  of 
Common  Pleas  for  a  new  trial.  New  trial  granted. 


State  v.  William  H.  Habrisok. 

(69  North  Carolina,  143.    Supreme  Court,  1878.) 

Forgery,  —  Intent  to  Defraud.  —  Evidence, 

Where  an  indictment  charged  the  forgery  of  the  name  of  a  firm  with  intent  to  defraud 
two  persons  whose  names  were  stated,  but  it  was  not  alleged  that  they  composed  the 
firm,  and  the  testimony  proved  the  forgery  with  an  intent  to  defraud  the  firm,  but  it 
was  not  proved  that  the  two  persons  named  composed  the  firm,  held,  that  the  allega- 
tions of  the  indictment  were  not  proved,  and  that  it  was  error  in  the  court  to  cha^ 
otherwise. 

This  was  an  indictment  for  forgery  tried  at  the  January  Term, 
1873,  of  the  Superior  Court  of  New  Hanover  County,  before  his 
honor,  Russell,  J.  The  charge  was  for  forging  a  due  bill  in  the 
following  words  :  "  Due  to  William  H.  Harrison  for  filling  of  rosin 
and  storing  of  sprirts  $50,  payable  25th  of  August,  Williams  & 
Morchison, '  with  intent  to  defraud  one  George  W.  Williams  and 
one  Daniel  M.  Murchison,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State. 

On  the  trial  a  witness  for  the  State  said  that  he  saw  the  defendant 
^th  the  due  bill  referred  to  in  the  bill  of  indictment  at  the  office  or 
store  of  Williams  &  Murchison. 

This  or  some  other  witness  spoke  of  such  a  firm  as  Williams  & 
Murchison,  but  no  witness  mentioned  the  names  of  Geoi^e  W.  Wil- 
liams or  Daniel  M.  Murchison.     The  defendant's  counsel  prayed 
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the  coart  to  instruct  the  jury  that  the  State  was  required  to  proye 
the  intent  as  charged  in  the  bill  of  indictment,  and  that  there  was 
no  evidence  to  show  that  the  defendant  intopded  to  defraud  George 
W.  Williams  and  Daniel  M.  Murchison.  His  honor  refused  the 
instruction,  and  said  that  there  was  some  evidence  to  be  left  to  the 
jury.  The  jury  were  instructed  that  if  the  State  had  not  shown 
the  intent  to  defraud  the  individuals  named  in  the  bill  of  indictment, 
the  defendant  was  entitled  to  a  verdict  of  not  guilty,  but  that  there 
was  evidence  (it  being  that  above  mentioned^  to  be  left  to  the  jury, 
and  that  they  might  infer  if  they  thought  proper  to  do  so,  that  the 
individuals  mentioned  as  a  firm  by  the  vntness  were  the  same  as 
these  named  in  the  bill  of  indictment. 

No  counsel  for  the  defendant. 

Attorney  General  Hargrove  and  Solicitor  CantweU^  for  the  State. 

Reade,  J.  The  indictment  charges  that  the  defendant  forged 
the  name  of  the  firm  of  Williams  &  Murchison  with  intent  to  defraud 
George  W.  Williams  and  Daniel  M.  Murchison.  And  there  was 
evidence  tending  to  show  that  he  did  forge  the  name  of  the  firm 
with  intent  to  defraud  'the  firm,  but  there^  was  no  evidence  that 
George  W.  Williams  and  Daniel  M.  Murchison  were  the  individual 
members  of  the  firm,  and,  therefore,  there  was  no  evidence  that  the 
intent  was  to  defraud  George  W.  Williams  and  Daniel  M.  Murchi- 
son. And  his  honor  ought  so  to  have  charged  the  jury  in  response 
to  the  prayer  of  the  defendant.  His  refusal  to  do  so  was  error,  for 
which  there  must  be  a  venire  de  novo. 

Let  this  be  certified. 

Per  Curiam.  Jvdgment  reversed. 


State  v.  Bskjamik  S.  Dayis. 

(69  N.  G.  813.     Supreme  Court,  1873.) 

Forgery.  —  Paper  in  Possession  of  Prisoner.  —  Forgery  of  Bond.  —  Notice 

to  Produce. 


In  an  indictment  for  forffery,  if  it  appemis  that  the  instrument  is  kept  oat  of  the  . 
sion  and  knowledge  of  the  jury  by  the  action  of  the  prisoner  himself,  the  act  is'eqniT- 
aleut  to  the  destruction  of  the  instrument.  And  such  destruction  is  sufiBdentlj 
alleged,  under  the  circumstances,  when  it  is  charged  in  the  indictment  that  the  pris- 
oner has  ''disposed  of"  the  instrument. 

Indictment  for  forging  a  bond  or  other  instrument  is  sustained  by  proof  of  the  forgery 
of  the  name  of  one  of  the  obligors  in  the  bond. 

After  declaring  "himself  ready  tor  trial,  a  prisoner  cannot  object  for  want  of  tim«  in 
which  to  produce  a  paper  aUeged  to  be  in  his  possession,  having  had  two  days'  notioe 
to  produce  it. 

Indictment  for  forgery  tried  before  Watts,  J.,  at  the  Spring 
Term,  1873,  of  Northampton  Superior  Court. 

The  prisoner  was  charged  in  the  indictment  with  forging  "  a  cer- 
tain bond  and  writing  obligatory,  the  words  and  figures  of  which 
said  forged  bond  are  to  the  jurors  aforesaid  unknown,  the  same  h&^- 


ing  been  in  the  possession  of  the  said  Benjamin  S«  Davis  (the  priB- 
oner),  long  before  the  taking  of  this  inquisition,  and  the  same  qj^t- 
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ing  before  the  takmg  of  this  inquisition,  beed  in  some  way,  to  the 
jurors  unknown,  disposed  of  by  tine  said  Benjamin  S.  Davis,  which 
said  forged  bond  ana  writing  obligatory  was  dated  at  some  date,  to 
the  jurors  unknown,  in  the  year  A.  D.  1866,  promised  to  pay 
to  Andrew  J.  Britton  the  sum  of  one  himdred  dollars,  and  purported 
to  be  signed  and  sealed  by  Benjamin  S.  Davis,  E.  C.  Davis,  and 
J.  M.  S.  Rogers  (and  the  same  cannot  be  more  fully  described  for 
the  reason  hereinbefore  stated),  with  intent  to  defraud  the  said 
Andrew  J.  Britton."     Prisoner  pleaded  "  not  guilty." 

At  the  same  term  the  prisoner  was  tried,  and  two  days  before  the 
trial,  notice  to  produce  the  forged  instrument  was  served  on  the  pris- 
oner in  jail.  On  the  trial  the  prisoner's  counsel  insisted  that  it  was 
necessary  to  set  forth  in  the  indictment  a  copy  of  the  instrument 
alleged  to  be  foiled,  in  totidem  verbis.  The  court  overruled  the 
objection  and  the  defendant  excepted.  The  counsel  for  the  prisoner 
aaked  his  honor  to  charge  the  jury  :  1st.  That  the  jury  cannot  con- 
vict the  prisoner,  because  the  State  has  failed  to  prove  that  J.  M. 
S.  Rogers,  whose  name  it  is  allied  was  forged,  is  identical  with 
the  J.  M.  S.  Rogers  who  is  produced  in  evidence. 

2d.  That  the  jury  cannot  convict,  because  the  instrument  alleged 
to  be  forged  has  not  been  produced  in  evidence. 

3d.  The  bill  having  chiu*ged  as  a  part  of  the  description  of  the 
instrument  alleged  to  have  been  forged,  that  it  was  signed  Benjamin 
S.  Davis,  E.  C.  Davis  and  J.  M.  S.  Rogers,  if  the  jury  are  satisfied 
from  the  evidence  tiiiat  the  instiniment  was  signed  B.  S.  Davis,  and 
not  Benjamin  S.  Davis,  it  is  fatally  defective. 

As  the  first  instruction  prayed,  his  honor  loft  it  as  a  matter  of  fact 
to  the  jury  whether  or  not  the  J.  M.  S.  Rogers,  whose  name  it  was 
allied  was  forged,  was  identical  with  the  J.  M.  S.  Rogers  who 
was  examined  as  a  witness  for  the  State. 

The  second  instruction  was  refused  upon  the  ground  that  if  the 
jury  believed  the  evidence,  the  State  had  accounted  for  the  non-pro- 
duction of  the  instrument  of  which  the  forgery  was  allied  to  have 
been  committed. 

As  to  the  third  instruction,  his  honor  charged  that  if  the  jury 
believed  that  the  note  purported  to  be  signed  by  Benjamin  S.  Davis, 
the  prisoner,  it  is  not  a  fatal  variance,  if  the  evidence  left  it  in 
doubt,  whether  the  form  of  his  signature  was  Benjamin  S.  Davis, 
or  B.  S.  Davis. 

The  prisoner  was  convicted  ;  whereupon  his  counsel  moved  for  a 
new  trial,  which  motion  was  refused.  They  then  moved  in  arrest  of 
judgment,  for  the  reason  that  the  indictment  should  have  stated  in 
what  respects  the  instrument  was  a  forgery,  whether  it  consisted  in 
an  alteration  of  the^face,  or  the  falsely  forging  a  signature.  Motion 
refused.     Judgment,  and  appeal  by  prisoner. 

W.  W.  Peebles^  with  whom  was  Barnes  and  Batchelor^  and  JW- 
W€trcU  ^  Batchdor^  for  the  prisoner. 

Attorney  General  Hargrove  and  Cax^  and  Buabee  ^  Busbee^  for 
the  State. 

BoDMAN  J.    The  defendant  moves  in  arrest  of  judgment,  because 
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the  instrument  alleg^  to  be  forged  is  not  set  forth  according  to  its 
tenor,  and  no  sufficient  reason  is  given  for  the  omission. 

The  indictment  charges  that  the  defendant  forged  ^^a  certain 
writing  and  bond  obligatory,  the  words  and  figures  of  which  said 
forged  bond  are  to  the  jurors  aforesaid  unknown,  the  same  having 
been  in  the  possession  of  the  said  Benjamin  S.  Davis  long  before  the 
taking  of  this  inquisition,  and  the  same  long  before  the  taking  of  this 
inquisition,  been,  in  some  way  to  the  jurors  unknown,  disposed  of  by 
said  B.  S.  Davis,  which  said  forged  bond  and  writing  obligatory,  was 
dated  at  some  date,  to  the  jurors  unknown,  in  the  year  A.  D.  1866, 
promised  to  pay  to  A.  J.  B.,  the  sum  of  HlOO,  and  purported  to  be 
signed  and  sealed  by  Benjamin  S.  Davis,  E.  C.  Davis,  and  J.  M.  S. 
Rogers  (and  the  same  cannot  be  more  fully  described  for  the  rea- 
son hereinbefore  stated),  with  intent  to  defraud  the  said  A.  J.  B.," 
&c. 

The  law  clearly  is  that  the  forged  instrument  must  be  described 
according  to  its  tenor,  or  else  it  must  be  shown  that  it  has  been  de- 
stroyed by  the  prisoner,  or  is  m  his  possession  and  withheld  from 
the  jury,  so  that  the  tenor  cannot  be  set  forth.  We  think  that  it  is 
sufficiently  averred  in  this  case.  The  words  "  disposed  of  "  would 
be  ambiguous ;  but  when  the  indictment  proceeds  to  aver  that  by 
reason  of  its  having  been  *^  disposed  of,'*  the  same  cannot  be  more 
fully  described,  it  sufficiently  avers  such  a  dispontion  as  amounts  to 
a  destruction  within  the  reason  of  the  rule.  U,  by  the  action  of  the 
prisoner,  the  instniment  is  kept  out  of  the  possession  and  knowledge 
of  the  jury,  that  act  is  equivalent  to  its  destruction. 

2.  The  prisoner  moves  for  a  new  trial,  because  the  indictment 
charges  a  forgery  of  the  whole  instrument,  whereas  the  evidence 
shows  a  forgery  of  the  name  of  Rogers  alone,  while  the  prisoner's 
own  signature  is  of  course  genuine.  This  objection  is  answered  by 
the  case  of  State  v.  Gardiner^  1  Ired.  27,  which  is  in  point. 

3.  He  moves  for  a  new  trial  on  the  further  ground  that  secondary 
evidence  of  the  contents  of  the  forged  writing  was  admitted,  although 
it  was  not  charged  and  proved  that  the  same  was  in  his  possession, 
and  he  had  received  no  sufficient  notice  to  produce  it.  The  notice 
to  produce  it  was  served  on  the  prisoner  after  the  term  at  which  the 
trial  was  had  began,  when  the  prisoner  was  in  prison,  and  some  few 
(say  two)  days  before  the  trial.  The  learned  counsel  cited  several 
English  cases,  in  which  it  is  held  that  such  a  notice  is  insufficient. 
Decisions  of  other  states  or  countries  on  mere  matters  of  practice  can 
have  but  little  weight,  unless  they  can  be  shown  to  be  founded  oH 
some  general  principle  of  justice  or  convenience.  There  may  be 
differences  in  the  circumstances  not  apparent  to  us.  There  can  be  no 
doubt  that  if  the  prisoner  had  requested  the  aid  of  the  court  in  send- 
ing for  the  paper,  it  would  have  been  given  to  him  if  circumstances 
did  not  make  it  inconvenient  or  unreasonable.  And  if,  when  called 
on  for  trial  he  had  declared  that  the  production  of  the  paper  -was 
material  to  his  defence,  and  his  ability  and  readiness  to  produce  it 
within  a  reasonable  time,  the  court  would  have  postponed  the  trial. 
But  after  he  declares  himself  ready  for  trial,  no  injustice  is  done 
him  by  allowing  secondary  evidence  of  a  paper  which  he  has  either 
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destroyed,  or  having  under  his  control,  refuses  to  produce.  To 
adopt  what  seems  to  be  the  English  practice  would,  under  our  sys- 
tem of  courts,  be  extremely  incoWvenient. 

There  is  no  error.  Judgment  affirmed.  Let  this  opinion  be  certified. 

PsB  OuBiAM.  Judgment  affirmed. 


State  op  MmNBsoTA  v.  Fbanois  T.  Whbblbb. 

(19  MiDn.  98.     Supreme  Court,  1872.) 

Forgery,  —  AccountMe  JRecetpt.  —  Gen,  Stat.  ch.  96,  see.  1. 

An  instrument  to  be  the  subject  of  forgery  must  either  appear  upon  its  face  to  be  a 
valid  instrument,  or  must  be  shown  to  be  such  bj  proper  averments. 

An  indictment  for  the  forgerj  of  an  "  accountable  receipt  for  personal  property,  viz. : 
an  elevator  ticket  for  wheat/'  alleged  that  the  defendant  "  did  falsely  make,  forge, 
alter,  and  counterfeit  a  certain  false,  forged,  altered,  and  counterfeited  accountable 
receipt  for  personal  property,  viz. :  an  elevator  ticket  for  wheat,  which  false,  forged, 
altered,  ana  counterfeited  accountable  receipt  for  personal  property,  viz. :  an  elevator 
ticket  for  wheat,  is  of  the  tenor  following,  tnat  is  to  say :  '  St.  Paul  and  Sioux  City 
Elevator  Co.,  St.  Peter,  ....  Received  of  J.  S.,  load  No.  20,  ticket  No.  2402, 
account  of  W.  B.  N.  or  bearer,  No.  1  Wheat,  84  5-60  bushels.  M.  Good,  Inspector,' 
with  intent  thereby  then  and  there  to  injure  and  defraud,  contrary  to  the  form  of  the 
statute,"  &c.,  &c.  Held,  that  inasmuch  as  no  connection  between  the  subscriber  of 
the  instrument  and  said  elevator  company  appeared  on  the  face  thereof;  as  it  cannot 
be  intended  in  support  of  the  indictment,  tnat  "  M.  Grood,  Inspector,"  was  an  agent 
of  the  compan^r,  the  indictment  presents  the  case  of  an  accountable  receipt,  not  pur- 
porting to  be  signed  by  any  autnorized  agent  of  the  company  and  not  on  its  face  of 
any  apparent  legal  effect ;  and  there  being  no  averment  in  the  indictment  of  any 
connection  between  said  subscriber  and  said  company,  which  would  give  it  such  effect, 
the  indictment  was  insufficient. 

The  defendant  was  arraigned  in  the  District  Court  for  Nicollet 
County  upon  an  indictment  charging  that,  at  a  time  and  place 
therein  mentioned,  he  ^'  did  falsely  make,  forge,  alter,  and  counter- 
feit a  certain  false,  forged,  altered,  and  counterfeited  accountable  re- 
ceipt for  personal  property,  to  wit :  an  elevator  ticket  for  wheat ; 
w^hich  false,  forged,  altered,  and  counterfeited  accountable  receipt  for 
personal  property,  to  wit :  an  elevator  ticket  for  wheat,  is  of  the 
tenor  following,  that  is  to  say :  — 


^•f  fee" 


St  Paul  &  Sioux  City  Elevator  Company, 
St  Peter,  9  mo.,  29  day,  1871. 
Received  of  J.  Simmons,  Momoka, 
Load  No.  20,  ticket  No.  2402,  account 
of  W.  B.  N.  or  bearer,  No.  1  Wheat, 
Bin  No.  7,  No.  84  05-60  Bushels. 

M.  Good,  Inspector. 


"  To  be  indorsed  by  the  party  to  whom  paid ; 


with  intent  thereby  then  and  there  to  injure  and  defraud,  contrary 
to  the  form  of  the  statute,"  &c. 

Xo  this  indictment  the  defendant  demurred;  but  his  demurrer 
overruled  and  he  was  tried  and  convicted.     A  motion  in  arrest 
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of  judgment  was  likewise  oyerruled,  and  the  defendant  was  sen- 
tenced, to  imprisonment  at  bard  labor  for  two  years.  The  case 
comes  to  this  court  upon  writ  of  effar. 

E.  St.  Jvlian  Cox^  for  plaintiff  in  error. 

F.  R.  JE.  Cornell^  Attorney  General. 

By  the  Court,  Ripley,  C.  J.  As  an  instrument,  to  be  the  sub- 
ject of  an  indictment  for  forgery,  must  either  appear  on  its  face  to 
be,  or  be  in  fact,  one  which,  if  true,  would  possess  some  legail  valid- 
ity (2  Bish.  Cr.  L.  sec.  503)  ;  so,  if  it  do  not  so  appear  on  the  face 
of  the  instrument  set  out  in  the  indictment,  facts  must  be  averred 
which  will  enable  the  court  to  see  that,  if  it  were  genuine,  it  would 
possess  such  validity.  2  Bish.  C.  L.  sec.  512,  513  ;  People  v.  ShaU^ 
9  Cowen,  778  ;  People  v.  Harrison^  8  Barb.  560  ;  Com.  v.  J?ay,  3 
Gray,  441 ;  2  Russell  on  Crimes,  374 ;  Bex  v.  Wilcox^  Russ.  &  Ry.  60. 

Tried  by  this  rule,  this  indictment  is  insufficient.  It  is  found 
under  Gen.  Stat.  ch.  96,  sec.  1 :  "  Whoever  falsely  .... 
forges  any  ....  accountable  receipt  for  money,  goods,  or 
other  property,  with  intent  to  injure  or  defraud  any  person,  shaU 
be  punished,"  &c 

The  instrument  set  out  purports  to  be  a  statement  by  '*  M.  Gk)od, 
Inspector,"  that  the  St.  Paul  and  Sioux  City  Elevator  Company 
had  received  at  St.  Peter  eighty-four  bushels  and  five  lbs.  of  num- 
ber one  wheat,  for  account  of  W.  B.  N.  or  bearer. 

It  is  said  by  the  defendant  in  error  that  the  legal  effect  of  this 
kind  of  instrument  is  to  entitle  the  innocent  holder  for  value  to  that 
number  of  bushels  of  number  one  wheat  on  presentation  to  the  St. 
Paul  and  Sioux  City  Elevator  Company. 

Suppose  that  it  is,  how  does  that  appear  on  the  face  of  this  in- 
strument ? 

In  point  of  fact  it  does  not  purport  to  be  signed  on  behalf  of  the 
company. 

The  addition  of  "  inspector  "  after  the  name  of  the  subscriber 
does  not  indicate,  in  itself^  the  existence  of  any  relation  whatever 
between  himself  and  the  company,  much  less  of  any  such  relation 
as  would  in  itself  import  any  authority  on  his  part  to  act  for  it. 

It  is  said  by  the  defendant  in  error  that  it  is  apparent  from  the 
mere  inspection  of  the  paper,  and  from  the  known  way  in  which 
that  kind  of  paper  is  used  in  business  matters,  that  it  is  possible 
that  this  instrument  could  be  used  to  defraud. 

That  is  to  say  —  to  make  this  indictment  good,  the  way  in  which 
such  a  paper  is  used  in  business  matters  must  be  known  ;  but  that 
is  something  of  which  the  court  cannot  take  notice.  It  is  a  fact  to 
be  proved. 

If  the  St.  Paul  and  Sioux  City  Elevator  Co.,  whether  it  be  a 
corporation,  or  a  firm,  or  an  individual  doing  business  under  that 
name,  receives  wheat  and  gives  its  obligation  to  account  therefor  to 
any  one  or  in  any  way,  signed  by  its  agent,  it  is  good  against  it, 
and  any  forgery  of  such  obUgation  would  be  indictable  ;  and  an  in* 
dictment.  setting  out  such  forged  instrument  would  be  good  withont 
extrinsic  averment. 

But  the  company  would  not  be  bound  by  such  an  instnunent 
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signed  by  a  mere  stranger.  Therefore,  if  no  connection  between  the 
company  and  the  subscriber  of  the  instrument  appear  on  its  face, 
such  connection  must  be  averred. 

It  cannot  be  intended,  in  support  of  the  indictment,  that  "  M. 
Good,  Inspector,"  was  an  agent  oif  the  company.  The  paper  must 
purport  on  its  face  to  be  good  and  valid  for  the  purpose  for  which  it 
was  created.  This  does  not ;  no  connection  appearing  between  the 
company  and  the  signer  of  the  instrument. 

A  ^statement  by  a  stranger  that  the  company  had  received  said 
wheat  for  said  purpose  would,  as  already  remarked,  of  itself  import 
no  legal  liability  on  the  part  of  the  company.  Nor  would  it  import 
any  on  the  part  of  such  stranger. 

A  note,  purporting  to  be  the  note  of  the  elevator  company,  and 
signed  *'  M.  Good,  Inspector,"  would  no  more  import  validity  of  it- 
self, than  the  note  in  the  case  of  The  People  v.  Shallj  already  cited, 
which  was  payable  in  work,  and  did  not  purport  to  be  for  value. 
"  though  in  coupling  a  genuine  note  like  it  with  a  consideration,  a 
cause  of  action  would  be  made." 

So,  here,  in  coupling  such  an  instrument  as  the  one  before  us  with 
the  fact  of  an  authority  in  ^^  M.  Good,  Inspector,"  to  issue  it,  a  lia- 
bility in  the  company  would  appear. 

rierein  is  the  distuiction  between  this  case  and  that  of  Z%«  People 
V.  Steams  (21  Wendell,  409),  cited  by  the  defendant  in  error. 

The  New  York  statute  provided  that  ''  the  counterfeiting,  with  in- 
tent to  injure  or  defraud,  of  any  instrument  or  writing,  being  or 
purpoHing  to  be  the  act  of  another,  by  which  any  rights  or  property 
whatever  shall  be,  or  purport  to  be,  in  any  manner  aflfected,  by 
which  any  person  may  be  affected  or  in  any  way  injured  in  his  per- 
Bon  or  property,  shall  be  forgery  in  the  third  degree." 

The  following  was  held  to  be  within  the  statute  :  "  To  the  cash- 
ier of  the  Union  Bank:  Sir,  —  Please  deliver  to  Messrs.  Burton, 
Gurley  &  Edmonds  the  plates  of  our  bank,  and  receive  them  again 
on  deposit,  and  oblige  your  obedient  servant,  G.  C.  Gwathmay, 
cashier.  Bank  of  Kentucky,  Louisville,  Dec.  20,  1857,"  without  any 
extrinsic  averment  in  the  indictment  that  G.  C.  Gwathmay  had  au- 
thority to  make  such  order,  or  that  the  cashier  of  the  Union  Bank 
had  any  control  over  the  plates."  "  It  seems  difficult,"  says  Cowen, 
J.,  in  delivering  the  opinion  of  the  court,  "  to  mistake  the  apparent 
import  of  the  instrument  in  question.  It  purported  to  be  an  order 
from  an  officer  representing  the  Bank  of  Kentucky,  duly  empowered 
to  mak^it,  which  order  was  directed  to  another,  purporting  to  be  the 
depositary,  and  desiring  him  to  deliver  the  plates  of  the  bank." 

It  appeared  therefore,  that,  from  the  language  of  the  instrument  it- 
self, it  might  have  the  effect  to  defraud. 

Xhe  case  at  bar  is  of  an  accountable  receipt,  not  purporting  to  be 
signed  by  an  officer  of  the  elevator  company  duly  empowered  to 
sign  it.  It  is  not  on  the  face  of  the  instrument  of  any  apparent  le- 
gal effect.     People  v.  ShaU^  supra. 

The  demurrer  should  have  been  sustained.  The  judgment  of  the 
District  Court  is  reversed. 
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Hardy  Collins  v.  The  State. 

(8  Heisk.  14.    Supreme  Court,  Tennessee,  1870.) 
Attempt  to  Poison,  —  Code,  sec.  4626. 

A  charge  of  an  "  attempt  to  give  and  administer  poison  by  purchasing  it  and  placing  it 
in  the  hands  of  the  defendant's  minor  son,  advising  him  to  administer  it,"  is  sufficient 
in  an  indictment  for  an  attempt  to  administer  poison,  under  the  Code,  4626. 

It  is  not  necessary  to  charge  an  assault,  in  an  inoictment  for  this  ofience. 

In  the  Criminal  Court,  A.  W.  Howard,  J.,  pr^iding. 

Attorney  General  HeiskeU^  for  the  State. 

TuRNEY,  J.,  delivered  the  opinion  of  the  court. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  because  of 
the  admission  on  the  trial  of  illegal  testimonj^ 

The  plaintiff  in  error  was  indicted  in  the  Criminal  Court  of 
Greene  County,  under  §  4626  of  the  Code,  which  provides,  — 

"  Whosoever  shall  feloniously  and  with  malice  aforethought  as- 
sault any  person,  with  intent  to  commit  murder  in  the  first  degree, 
or  shall  administer,  or  attempt  to  give  any  poison  or  potion  for  that 
purpose,  though  death  shall  not  ensue,  shall,  on  conviction,  be  im- 
prisoned in  the  penitentiary  not  less  than  three,  nor  more  than  twen- 
ty-one years." 

The  indictment  is  predicated  upon  the  last  clause  of  said  section, 
and  charges  that  plaintiff  in  error  "  unlawfully,  wilfully,  feloniously, 
and  of  his  malice  aforethought,  did  attempt,  with  intent  to  commit 
murder  in  the  first  degree,  to  give  and  administer  to  one  George 
Shipman,  colored,  a  large  quantity  of  certain  deadly  poison,  called 
white  arsenic,  by  purchasing  and  procuring  the  said  white  arsenic 
and  by  placing  tne  same  in  the  hands  of  one  Benjamin  Collins,  the 
minor  son  of  the  said  Hardy  Collins,  on  the  day  and  year  aforesaid, 
at,  to  wit,  in  the  county  aforesaid ;  and  at  the  same  time  and  place 
advising,  directing,  and  commanding  the  said  Benjamin  Collins,  be 
the  said  Collins's  minor  son,  to  give  and  administer  the  said  white 
arsenic  to  the  said  Greorge  Shipman,  he,  the  said  Hardy  Collins,  well 
knowing  that  the  said  white  arsenic  was  a  deadly  poison,  with  in- 
tent then  and  thereby  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, him,  the  said  George  Shipman,  to  kill  and  murder  in  the 
first  degree,"  &c. 

On  the  trial,  and  against  the  objection  of  plaintiff  in  error,  J.   O. 
Hawkins,  a  witness  for  the  State,  was  permitted  to  state  that  the 
physician,  or  dru^st,  "  who  tested  the  powder,"  said  it  w|a  white  ^ 
arsenic. 

Mary  King,  another  witness  for  the  State,  was  allowed  to  say,  in 
answer  to  a  question  of  the  Attorney  General,  plaintiff  in  error  ob- 
jecting, that  Ben.  Collins  said  to  her,  ^^  My  pap  gave  me  something 
to  poison  George  Shipman  with."  There  is  nothing  in  the  record 
showing  the  presence  of  the  plaintiff  in  error,  at  the  time  of  these 
declarations ;  in  fact,  we  are  forceS  to  the  conclusion,  after  looking 
to  the  whole  record,  that  he  was  not  present.  The  evidence  is 
therefore  mere  hearsav,  of  the  most  unsatisfactory  and  unreliable 
character,  and  clearly  mcompetent. 
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The  plaintiff  in  error  was  conyicted  and  sentenced  to  the  peni- 
tentiary  for  three  years. 

There  was  motion  in  arrest  of  judgment,  and  the  following  reasons 
assigned :  — 

1st.  Said  indictment  does  not  diarge  that  the  defendant  made 
any  assault,  as  required  by  statute. 

2d.  That  said  indictment  does  not  show  that  the  grand  jurors 
found  the  same  upon  their  oath,  as  grand  jurors. 

3d.  That  said  indictment  charges  said  defendant,  as  a  principal, 
yet  upon  its  face  it  shows  that,  if  guilty  at  all,  he  would  be  an  ac- 
cessory before  the  fact. 

4th.  That  the  defendant  stands  convicted  by  the  verdict  of  the 
jury  of  a  felony,  when  the  indictment  only  charges  him  with  an  at- 
tempt  to  commit  crime,  which  is  not  a  felony,  but  a  misdemeanor. 

The  court  overruled  the  motion  upon  these  propositions.  There 
was  no  error  in  the  ruling  of  the  court. 

The  first  assignment  is  answered  by  the  statute  under  which  the 
indictment  is  had.  The  offence  charged,  although  in  the  same  sec- 
tion, is  in  a  separate  and  distinct  sentence  from  the  one  in  which  the 
word  "  assault "  is  used,  the  two  sentences  defining  distinct  offences, 
and  affixing  to  each  a  punishment,  the  one  greater  than  the  other. 
The  term  "  assault "  has  no  reference  to  the  crime  last  defined. 

The  second  assignment  is  a  misconception  of  the  record,  the  cap- 
tiim  of  which,  as  well  as  that  of  the  indictment,  recites  that  the  jury 
was  sworn,  and  the  body  of  the  indictment  averring  "  the  grand  juijors 
aforesaid,  upon  their  oaths,  aforesaid,  do  say,"  &c. 

The  third  and  fourth  assignments  embrace  the  ground  mainly  re- 
lied upon  in  argument,  for  the  accused,  in  support  of  which,  it  is 
earnestly,  and,  we  must  say,  ably  insisted,  that  the  chaise  of  the  in- 
dictment, upon  the  facts,  do  not  make  an  indictable  offence,  such  as 
is  contemplated  by  the  statute.  It  is  argued  that,  if  the  prisoner 
procured  the  poison  and  gave  it  to  another,  with  instructions  and 
<x>mmand  to  that  other,  to  "  put  it  into  George  Shipman's  coffee,  or 
apples,  or  anything  he  ate,"  although  it  appears  that  George  Ship- 
man,  whom  it  is  alleged  that  the  prisoner  purposed  to  poison,  and 
Ben.  Collins,  the  son  of  the  prisoner,  to  whom  the  prisoner  gave  the 
poison,  with  the  instructions  mentioned,  lived  at  the  same  place,  is 
not  an  ^'  attempt  to  give  poison." 

We  cannot  concur  in  this  construction  of  the  law.    The  son  of  the 
prisoner,  assuming  the  allegations  to  be  true,  as  we  must  upon  the 
consideration  of  the  question  as  presented,  was  mdi'ely  the  instrument 
through  and  by  which  the  prisoner  purposed  and  intended  to  ac- 
complish his  purpose ;  the  fact  that  it  is  an  agent,  responsible  or 
irresponsible,  does  not  change   the  result  from  his  conduct.     The 
person  used  is,  so  far  as  the  crime  of  the  prisoner  is  concerned,  just 
as  \^ould  be  an  inanimate  means  used  to  effect  the  ends  desired,  — 
simply  the  instrument.     If  the  prisoner,  knowing  the  place  at  which 
his  intended  victim  ate,  had  gone  there  and  fixed  the  poison  in  a  way 
likely  to  be  taken,  or  in  any  way  which  he  thought  would  make  it 
likely  to  be  taken  by  Shipman,  this  would  be  an  attempt  to  give; 
or  if  he,  knowing  Shipman  was  in  the  habit  of  passing  in  a  certain 
vol..  I.  36 
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direction,  were  to  place  poison  or  poisoned  food  in  his  path,  intend- 
ing him  to  eat  it,  although  Shipman  did  not  pass  in  the  direction, 
and,  as  a  consequence,  did  not  eat  the  poison,  still  the  conduct  of 
the  prisoner  would  be  an  attempt  to  give.  If  the  son  had  put  the 
poison  in  the  coffee,  apples,  or  other  food  of  Shipman,  or  had  by  any 
means  induced  him  to  take  the  poison,  as  instructed  and  commanded 
by  his  father,  and  death  had  ensued,  both  would  have  been  guilty, 
according  to  the  definition  of  the  statute,  of  administering  poison. 

In  this  case,  according  to  the  indictment,  the  intent  to  give  is  per- 
fect, the  plan  of  giving  determined,  and  its  execution  set  in  motion ; 
the  poison  has  left  the  hands  of  the  prisoner,  in  furtherance  of  hia 
purpose,  but  fails,  not  because  of  his  abandonment  of  the  design, 
but  because  of  the  insufficiency  of  his  medium. 

The  word  ^^  attempt,"  as  used  in  the  statute,  contemplates  a  fail- 
ure. Such  is  its  usual  import ;  it  has  this  definite  and  restricted 
me.aning  in  the  statute. 

Administering  poison  being  one  offence,  and  attempting  to  give, 
another,  the  remoteness  or  unreliability  of  the  means  used,  the  pur- 
pose being  well  ascertained,  can  avail  the  accused  nothing. 

Such,  we  think,  was  the  meaning  of  the  Legislature  passing  the 
act. 

This  interpretation  of  the  law  is  supported  by  the  case  of  Th 
Quefn  V.  Michael  (2  Moody's  British  Crown  Cases,  163),  in  which 
it  appears  the  prisoner  delivered  to  Sarah  Stephens,  the  nurse  of  a 
chijd,  a  quantity  of  laudanum,  telling  her  it  was  a  proper  medicine 
for  the  child,  and  directing  her  to  administer  to  the  child,  every 
night,  a  teaspoonful.  It  was  shown  to  be  the  prisoner's  intention  t^ 
kill  the  child.  Sarah  Stephens  took  the  laudanum  home  with  her, 
not  intending  to  give  it  at  aU ;  left  it  on  the  mantel-piece  in  her 
room,  which  was  in  a  different  house  from  where  the  prisoner  re- 
sided. Some  days  afterwards,  a  little  boy  of  Sarah  Stephens,  five 
years  of  age,  during  the  absence  of  Sarah,  administered  to  the  child 
a  much  larger  dose  than  a  teaspoonful,  and  the  child  died  in  conse- 
quence. This  was  held,  we  think  properly,  to  be  murder  on  the 
part  of  the  prisoner.^ 

The  indictment  here  is  a  good  one,  sufficiently  describing  the 
offence  defined  in  the  statute. 

Because  of  the  admission  of  illegal  testimony,  the  judgment  is 
reversed,  and  the  prisoner  will  be  remanded  for  a  new  trial. 

^  See  ace,  2  East,  5)  PecpU  y.  Buth,  4  Hill,  183 ;  Holhway  y.  Reg.,  Den.  & Pieic«, 
8S7.    Rbportbb. 
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William  L.  Sntdeb  v.  The  Pboplb. 

(26  Michigan,  106.     Supreme  Court,  1872.) 
Arson,  —  ffusband  and  Wife.  —  Comp,  L.  §  5745. 

Arson  is  an  offence  against  the  habitation,  and  ^gards  the  possession  rather  than  the 
propertj;  and  a  husband  living  with  his  wife  and  having  a  rightfiil  possession  jointly 
with  her,  of  a  dwelling-house  which  she  owns  and  thej  both  occupy,  is  not  guilty  of 
arson  in  burning  such  dwelling-house. 

!>ur  statutes  for  the  protection  of  the  rights  of  married  women  have  not  affected  the 
marital  uaity  of  husband  and  wife ;  nor  have  they  changed  the  common  law  rule  as 
to  arson,  when  the  bumine  is  by  the  husband  of  the  house  of  the  wife,  occupied  as 
a  dwelling  or  residence  by  hoth  ;  such  burning  would  not  be  arson  at  common  law, 
nor  is  it  the  burning  of  '^  the  dwelling-house  of  another "  contemplated  by  the 
statute. 

Whether  the  rule  would  be  the  same  where  the  family  relation  is  broken  up  in  fact,  and 
husband  and  wife  are  living  apart  from  each  other  —  Qucere  f 

Ebrob  to  Van  Buren  Circuit. 
Newton  Foster  ^  L,  A,  Tahor^  for  plaintiff  in  error. 
Dtoight  May^  Attorney  General,  for  the  People. 
COOLEY,  J.    The  plaintiff  in  error  was  informed  against  for  arson, 
which  is  charged  to  consist  in  the  felonious  burning,  in  the  night- 
time, of  the  dwelling-house  of  Mary  A.  Snyder.     On  the  trial  it 
appe^ired  that  Mary  A.  Snyder  was  his  wife,  and  defendant  (below) 
insisted  that  he  could  not  be  guilty  of  arson  in  burning  her  house. 
He  also  claimed  to  be  the  owner  of  the  house,  in  fact,  and  this  claim 
was  submitted  to  the  jury,  who  found  against  him.     The  prosecu- 
tion, on  the  other  hand,  gave  some  evidence  tending  to  show  that 
defendant  had  separated  himself  from  his  wife,  and  given  up  his 
residence  in  the  State.     This   evidence,  however,  did  not  become 
important  on  the  trial,  as  the  court  instructed  the  jury  that  a  hus- 
band might  be  convicted  of  arson  in  burning  his  wife's  dwelling- 
house,  though  residing  with  her,  and  defendant  was  convicted  ac- 
cordingly. 

The  statute  provides,  that  **  Every  person  who  shall  wilfully  and 
maliciously  bum  in  the  night-time  the  dwelling-house  of  another," 
Ac,  shall  be  punished,  &c.     Comp.  L.  §  5745.     There  are  numer- 
ous decisions  as  to  what  is  meant   by   the  dwelling-house  of   an- 
other, as  well  at  the  common  law  as  under  like  statutes  to  our  own. 
Arson  is  an  offence  against  the  habitation,  and  regards  the  possession 
rather  than  the  property.     State  v.   Toole^  29   Conn.  344.     The 
house,  therefore,  must  not  be  described  as  the  house  of  the  owner 
of   the  fee,  if  in  fact  at  the  time  another  has  the  actual  occupancy, 
but  it  must  be  described  as  the  dwelling-house  of  him  whose  dwell- 
ing It  then  is.     2  East  P.  C.  1034 ;  4*B1.  Com.  220;  Whart.  Cr. 
Lr.  §  1638 ;  2  Bish.  Cr.  L.  2d  ed.  §  24 ;  Holmes' b  case,  Cro.  Car. 
376  ;    Spalding^s  case,  1  Leach,  217 ;    Commonwealth  v.  Wade,  17 
Pick.   395.     Even,  it  seems,  though  the  occupation  be  wrongful. 
B<5a;   V.  Wallis,  1  Mood.  C.  C.  344 ;  State  v.  Toole,  29  Conn.  344. 
It  follows  that  a  lessee  could  not  be  guilty  of  the  felony  in  burning 
tho   premises  occupied  by  him  as  such.    2  East  P.  C.  1029  ;  2  Russ. 
^n    Cr.  550;  McNeal  v.  Woods,  8  Blackf.  485;  State  v.  hyon,  12 
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Conn.  487;  State  v.  FUh,  3  Dutch.  323 ;  State  v.  Sandy,  3  Ired. 
570 ;  3  Greenl.  Ev.  §  55 ;  while  the  landlord,  during  such  occupa- 
tion, might  be.  2  East  P.  C.  1023-4 ;  Sidlivan  v.  SkxUe,  5  Stew.  & 
Port.  175.  A  jail,  it  has  been  held,  may  be  described  as  the  dwell- 
ing-house of  the  jailer  living  with  his  family  in  one  part  of  it. 
People  V.  Van  Blarcem^  2  Johns.  105 ;  Steven%  v.  Commonwealth  2 
Leigh,  683.  And  it  seems  that  the  wife,  because  of  the  legal  iden- 
tity with  the  husband,  cannot  be  guilty  of  the  offence  in  burning 
the  husband's  dwelling,  even  though  at  the  time  living  separate 
from  him.  March's  case.  Mood.  C.  C.  182.  This  would  doubtless 
be  so  held  whenever  the  wife's  domicil  is  regarded  in  law  as  identi- 
cal with  the  husband's,  which,  for  many  purposes,  is  no  longer  the 
case  when  they  live  separate. 

It  must  be  evident  from  this  summary  of  the  law  on  this  subject, 
that  if  the  husband,  Uving  with  his  wife,  has  a  rightful  possession 
jointly  with  her  of  the  dwelling-house  which  she  owns  and  they 
both  occupy,  he  cannot,  by  common  law  rules,  be  guilty  of  arson  in 
burning  it.  It  remains  to  be  seen  whether  the  statutes  have  ii^tro- 
duced  any  changes  which  would  affect  the  case. 

The  statutes  upon  which  the  question  arises  are  those  for  the 
protection  of  the  rights  of  married  women.    But  it  is  to  be  observed, 
that  those  do  not  in  terms  go  beyond  the  insuring  to  the  wife  such 
property  as  she  may  own  at  the  marriage,  and  acquire  afterwards, 
and  the  giving  to  her  the  power  to  protect,  control,  and  dispose  of 
the  same  in  her  own  name,  and  free  from  the  interposition  of  the 
husband.     None  of  them  purports  to  operate  upon  the  family  rela- 
tions ;  none  of  them  takes  from  the  husband  hijs  marital  rights,  ex- 
cept as  they  pertain  to  property,  and  none  of  them  relieves  him 
from  responsibilities,  except  as  they  relate  to  the  wife's  contracts 
and  debts.     He  is  still  under  the  common  law  obligation  to  support 
the  wife,  and  the  services  of  the  wife,  which  at  the  common  law 
were  regarded  as  the  consideration  for  this  support,  are  still  sup- 
posed to  be  performed  in  his  behalf  and  in  his  interest,  except  where 
they  are  given  to  her  individual  estate  or  separate  business.    The 
wife  has  a  right  to  receive  her  support  at  the  husband's  domicil,  un- 
less she  has  lost  it  by  misbehavior ;  and  husband  and  wife  tc^ther 
have  a  joint  interest  in  and  control  of  the  children,  which  they  can- 
not of  right  sever,  and  which  are  not,  even  in  contemplation  of  law, 
regarded  as  distinct,  though  the  courts  are  sometimes  compelled  to 
treat  them  bs  if  they  were  so,  when  difficulties  arise  which  make 
legal  intervention  essential  to  the  protection  and  welfare  of  the  chil- 
dren.    As  regards  her  individual  property,  the  law  has  done  little 
more  than  to  give  legal  rights  and  remedies  to  the  wife,  where  be- 
fore, by  settlement  or  coiAract,  she  might  have  established  corre- 
sponding equitable  rights  and  remedies ;  and  the  unity  of  man  and 
woman  in  the  marriage  relation  is  no  more  broken  up  by  giving 
her  a  statutory  ownership  and  control  of  property,  than  it  would 
have  been  before  the  statute,  by  such  family  settlement  as  should 
give  her  the  like  ownership  and  control.     At  the  common  law,  the 
power  of  independent  action  and  judgment  was  in  the  husband 
alone ;  now  it  is  in  her  also,  for  many  purposes ;  but  the  authority 
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in  her  to  own  and  convey  property,  and  to  sue  and  be  sued,  is  no 
more  inconsistent  with  the  marital  unity,  than  the  corresponding 
sathoritr  in  him.  She  is  still  presumptively  his  agent  to  provide 
for  the  household,  and  he  is  not  deprived  of  the  rights,  or  relieved 
of  the  obligations  of  head  of  the  household,  except  as  by  their  deal- 
ings and  intent  to  that  effect  is  indicated* 

So  far  from  an  intent  having  been  manifested  on  the  part  of  the 
Legislature  to  r^ard  the  family  as  simply  a  voluntary  association 
of  two  persons,  legally  independent  of  eacn  other,  with  their  pro- 
^y.  several  of  the  changes  have  been  in  the  direction  of  a  uniSca- 
tion  of  interest.  Thus,  the  husband  is  deprived  of  all  authority  to 
sell,  mortgage,  or  otherwise  charge  the  homestead  without  the  wife's 
consent,  though  his  title  thereto  may  be  complete  and  absolute. 
Const,  art.  X  VI.  §§  2,  3  ;  Dyey.  Mcmn,  10  Mich.  291 ;  McKee  v. 
Wilcox,  11  Mich.  368 ;  Biviff  v.  BuH,  17  Mich.  465.  He  is  also 
precluded  from  selling  or  incumbering  Buch  personal  chattels  as  are 
exempt  by  law  &om  execution,  unless  with  her  assent.  Comp.  L. 
§  4465 ;  and  if  he  shall  attempt  to  do  so,  she  may  bring  action  to 
recover  the  same  in  her  own  name.  Comp.  L.  §  3294.  These 
powers  and  privily  in  respect  to  the  husband's  property  are  not 
conferred  on  the  wife  for  her  own  benefit  exclusively,  or  in  order  to 
give  her  interests  independent  of  the  husband ;  but  they  are  given 
her  for  the  benefit  of  tne  whole  family,  in  order  that  they  may  not 
be  deprived  of  the  reasonable  means  of  support  which  the  law  has 
endeavored  to  save  to  them,  and  to  the  end  that  they  may  be  kept 
t(^ther  as  a  family,  if  such  should  be  their  desire.  And  after  the 
death  of  the  husband  and  father,  the  family  unity  is  still  regarded  in 
the  protection  which  is  given  to  the  homestead.     Const.,  vM  supra. 

We  have  said  that  the  wife  is  entitled  to  support  at  the  husband's 
domicil,  and,  as  we  have  seen,  she  may  prevent  his  disposing  of  it. 
The  statute  has  not  given  him  a  corresponding  right  to  impede  or 

Ereclude  conveyances  or  incumbrances  by  the  wife ;  but  neverthe- 
issj  so  long  as  they  occupy  together,  he  is  not  to  be  considered  as 
being  upon  the  premises  by  sunerance  merely.    He  is  there  by  right, 
as  one  of  the  legal  unity  known  to  the  law  as  a  family  ;  as  having 
important  duties  to  perform,  and  responsibilities  to  bear  in  that 
relation,  which    can    only  be   properly  and   with   amplitude  per- 
formed and  borne  while  the  legal  unity  represents  an  actuality  ;  as 
having  rights  in  consort  and  offspring  which  can  only  be  valuable 
reciprocally  while  the  one  spot,  however  owned,  shall  be  the  home 
of  all ;  and  in  many  ways  he  still  represents  the  family  in  important 
relations  of  society  and  government.     Some  of  the  legislation  on  the 
sabject  is  exceedingly  crude ;    sbme  of  it  has  injudiciously  given 
powers  to  the  wife  in  the  disposition  of  property  which  it  has  pru- 
dently denied  to  the  husband  ;  but  none  of  it  makes  the  husband  a 
9traDger  in  law  in  the  wife's  domicil.     The  property  is  hers  alone, 
bat  the  residence  is  equally  his ;  the  estate  is  in  her,  but  the  dwel- 
^ng'house,  the  domus,  is  that  of  both. 

If,  therefore,  the  husband  shall  be  guilty  of  the  great  wrong  to 
his  wife  and  family  of  setting  fire  to  the  house  they  inhabit,  he  is 
no  more  guilty  of  arson  in  so  doing  than  the  wife  was  at  the  common 
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law  for  a  like  wrong  to  the  dwelling-house  of  the  husband.  The 
case  is  a  very  proper  one  for  a  penal  statute,  but  none  has  yet  been 
enacted  to  meet  it.  The  house,  in  legal  contemplation,  as  regards 
the  offence  under  consideration,  is  the  dwelling-house  of  tiie  husband 
himself. 

But,  in  so  holding,  we  do  not  decide  that,  if  the  family  relation  is 
broken  up  in  fact,  and  husband  and  wife  are  living  apart  from  each 
other,  whether  under  articles  of  separation  or  not,  the  same  exein{)- 
tion  from  criminal  liability  can  exist.  There  is  much  reason  for 
holding  that  the  wife's  dwelling-house  can  be  considered  that  of  the 
husband,  only  while  he  makes  it  such  in  fact,  and  that  there  is  no 
such  legal  identity  as  can  preclude  her  house  being  considered,  in 
legal  proceeditiffs  against  him,  as  the  dwelling  of  "  another,"  when 
it  is  no  longer  his  abode.  That  case  was  not  fairly  presented  upon 
this  record,  and  was  barely  alluded  to  in  the  ailment ;  and  it  must 
be  left  for  the  proper  consideration  when  it  becomes  necessary  to  de- 
cide it.  We  confine  our  attention  now  to  the  case  of  a  husband  in 
the  practical  exercise  of  the  right  to  reside  with  his  family  in  the 
wife  s  dwelling-house,  which  the  wife,  at  tl^e  same  time,  practically 
concedes.  In  such  a  case,  the  dwelUng-house  cannot  be  said  not  to 
be  that  of  the  husband. 

It  follows  that  the  judgment  was  erroneouSy  and  it  must  bd  re- 
versed and  a  new  trial  ordered. 

The  other  justices  concurred. 


Emebson  Wilson  v.  The  State. 

(3  Heisk.  278.     Supreme  Ck)urt,  Tennessee,  1871.) 

An  indictment  for  an  aflfray  charging  a  fighting  in  a  public  place  Is  good,  witbont  far- 
ther description  of  the  place. 

A  fight  commenced  in  private,  but  carried  bj  flight  and  pursoit  to  places  where  people 
are  assembled,  is  an  afiray. 

An  error  in  the  charge  of  the  court  below,  which  has  no  application  to  the  facts  prored* 
is  not  a  ground  of  reyersal. 

In  the  Circuit  Court,  December  Term,  1870.  E.  T.  Hall,  J.,  pre- 
siding. 

Cate^  for  the  plaintiff  in  error. 

Attorney  Greneral  Heiskelly  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  'in  the  Circuit  Court  of  Blount 
County,  at  the  May  Term,  1870,  for  an  affray.  The  indictment 
charges  that  defendant,  "  on  the  10th  day  of  April,  1870,  with  force 
and  arms,  an  affray  did  make,  by  then  and  there  fighting  with  James 
Lemons,  in  a  public  place,  to  the  terror  of  the  good  people  of  the 
State  then  and  there  assembled,*'  &c. 

Defendant  plead  not  guilty,  and  upon  the  trial  was  convicted  and 
fined.  Upon  the  discharge  of  his  motion  for  a  new  trial,  he  ten- 
dered his  bill  of  exceptions  and  appealed  to  this  court. 
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The  first  error  assigned  for  reversal  is,  that  the  presentment  is  de- 
fective in  not  charging  in  what  kind  of  a  public  place  the  aflfray  oc- 
curred. The  presentment  is  a  copy  of  one  in  the  case  of  The  State 
V.  Benthal  (5  Hum.  519),  which  was  sustained  by  the  court  as  suf- 
ficient. 

The  next  error  relied  on  is,  that  the  evidence  does  not  support 
the  verdict,  inasmuch  as  it  proves  that  the  fight  was  not  in  a  "  pub- 
lic place,"  but  was  in  an  old  field.  One  of  the  witnesses,  John 
Hyde,  describes  the  afiEray  as  follows  :  '*  That  he  saw  James  Lem- 
ons coming  through  Everett's  field  with  Ben  Owens,  Emerson  Wil- 
liams, and  James  Brown  in  pursuit  of  him ;  they  were  all  throwing 
rocks ;  they  came  on  through  the  field  and  went  to  Mrs.  Dowell's 
house  ;  they  were  all  throwing  rocks ;  were  in  a  considerable  run  ; 
there  were  several  houses  in  sight  —  Mrs.  Dowell's,  my  father's,  and 
Mr.  Baker's,  and  some  houses  near  the  depot.  It  was  in  a  half  or 
three  quarters  of  a  mile  from  the  court-house.  They  went  to  Mrs. 
Dowell's  house,  and  soon  left  there  and  went  over  towards  the  house 
of  Mr.  Allen  —  Lemons  in  front,  and  the  others  still  pursuing  him  ; 
they  were  all  still  throwing  rocks.  They  started  on  the  run  from 
near  the  railroad ;  people  are  accustomed  frequently  to  pass  along 
the  railroad  on  foot ;  they  crossed  the  main  road  leading  from  Mary- 
ville  to  K^noxville  while  in  the  row ;  they  were  in  distance  to  hit 
each  other  while  throwing  rocks  and  sticks." 

The  evidence  of  the  other  witnesses  does  not  differ  materiallv  from 
that  of  this  one.  From  all  which,  it  is  pretty  clear  that  the  fight 
commenced  in  an  old  field,  and  it  does  not  appear  that  that  was  a 
public  place.  But  there  seems  to  have  been  three  against  one,  and 
we  infer  that  the  fight  in  the  old  field  was  of  short  duration  before 
Lemcms  concluded  that  he  could  succeed  better  in  a  running  than  in 
a  stand-to  fight.  The  evidence  makes  it  clear  that  the  fight  was 
not  brought  to  a  final  issue  in  the  old  field,  but  that  it  was  kept  up 
with  rocks  and  sticks  until  the  parties  reached  the  houses  of  several 
neighbors,  at  which  places  the  rocks  continued  to  fly.  We  are  sat- 
isfied that  it  was  all  one  fight,  or  more  properly  a  fight  in  the  old 
field  Avith  a  cordinuando  in  public  places  around  and  through  the 
houses  of  the  neighbors  generally.  We  are,  therefore,  of  opinion 
that,  while  the  proof  shows  that  there  was  fighting  in  a  place  not 
public,  it  also  shows  that  there  was  fighting  in  places  that  were  pub- 
lic, and  that  the  evidence  supports  the  verdict. 

The  last  error  assigned  is,  that  the  circuit  judge  erred  in  charg- 
ing the  jury  that,  "  if  people  should  assemble  while  a  fight  is  going 
on  in  a  private  place,  that  it  would  then  be  a  public  place."  P^- 
haps  the  charge  was  subject  to  some  criticism  if  the  judge  meant 
that  if  people  were  attracted  to  a  private  place  where  a  fight  was  in 
hand  and  the  fight  brought  them  there,  then  that  would  make  it  a 
public  place.  But  we  do  not  so  understand  the  charge.  We  under- 
stand him  to  say,  that  "  whether  the  people  had  assembled  suddenly 
for  some  lawful  and  innocent  purpose,  or  whether  they  were  present 
living  there,  and  in  fact  did  see  and  hear  the  fighting,  and  were  put 
in  terror,"  it  would  be  a  public  place.  But  if  the  charge  was 
dightly  erroneous,  it  could  not  have  been  injurious  to  defendant,  as 
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it  was  upon  an  abstract  question  which  was  not  presented  by  Uie 
evidence.  The  evidence  described  fighting  where  there  were  fami- 
lies of  people  who  were  at  home  and  were  under  no  necessity  to  go 
out  to  the  old  field  to  witness  it.  The  parties  brought  the  row^  as 
one  witness  calls  it,  to  their  very  doors,  and  forced  them  to  see  the 
rocks  fiying  and  hear  the  noise. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error, 
and  we  afiirm  the  judgment. 


Teeeitory  of  Montana,  respondent,  v.  Debnnan,  appellant. 

(1  Montana,  41.     Supreme  Court,  186S.) 

Assatdt.  —  JtutificcUion. 

It  18  no  defence  to  an  indictment  for  an  assault  with  intent  to  inflict  bodily  injur j,  that 
the  person  assaulted  had  previously  without  right  shut  off  water  from  the  gnlcfa 
where  the  defendant  was  at  work,  and  thereby  prevented  him  from  working  his  min- 
ing ground  ;  neither  is  evidence  of  these  facts  aomissible  as  a  part  of  the  res  gestae. 

Deennan  was  tried  in  May,  1868,  in  the  Second  District,  upon 
an  indictment  for  an  assault  with  intent  to  inflict  upon  Patrick 
Dalton  a  bodily  injury.  He  was  convicted  in  the  District  CJourt, 
Williston,  J.,  to  whose  rulings,  upon  the  admission  of  evidence,  the 
defendant  filed  exceptions,  which  are  contained  in  the  opinion  of  the 
court. 

J.  A.  Johnston^  for  appellant. 

TF.  J.  Stephens^  District  Attorney,  Second  District,  for  respondent. 

Kkowles,  J.  Michael  Drennan,  the  above  named  defendant, 
was  indicted  for  the  crime  of  assaulting,  with  intent  to  do  great 
bodily  injury,  on  Patrick  Dalton,  and  was  tried  and  convicted  of 
the  same.  The  only  error  complained  of  by  the  defendant  is  the 
refusal  of  the  court  to  admit,  on  the  trial,  the  evidence  set  forth  in 
the  following  exceptions,  to  wit :  "  Be  it  remembered  that  on  the 
trial  of  this  cause,  the  defendant,  Michael  Drennan,  introduced  as  a 
witness  in  his  behalf  one  John  Stoner,  by  whom  he  proposed  to 
prove  that  the  defendant  was  owner  of  a  mining  claim  in  Washing- 
ton Gulch,  in  Deer  Lodge  County;  and  that  he  was  at  work  mining 
on  the  same  at  the  time  of  the  commission  of  the  alleged  assault ; 
and  that  he  was  using  the  natural  water  of  said  gulch  for  the  par- 
pose  of  working  his  said  claim  ;  and  that  Peter  Dalton,  upon  whom 
said  assault  was  alleged  to  have  been  committed,  without  any  right 
so  to  do,  shut  oflf  the  water  of  said  gulch,  out  of  and  away  from  the 
same,  so  that  this  defendant  was  deprived  of  the  use  of  the  same, 
and  thereby  prevented  from  working  on  his  said  claim ;  which  said 
testimony  of  John  Stoner  was  proposed  to  the  court  by  the  defend- 
ant, to  be  corroborated  by  a  number  of  competent  witnesses.  The 
attorneys  for  the  prosecution  objected ;  which  said  objection  was, 
by  the  court,  sustained ;  to  which  said  ruhng  of  the  court  the  coun- 
sel for  the  defendant  then  and  there  objected,  and  ask  that  this,  their 
bill  of  exceptions,  be  signed  and  made  a  part  of  the  record." 

The  onl  V  grounds  upon  which  such  testimony  would  be  admissible 
are  :  1.  Tnat  it  was  a  defence  to  the  charge  in  the  indictment ;  or, 
2.  That  it  was  a  part  of  the  res  gestce. 
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Should  it  have  been  admitted  as  defence  ?  It  is  true  that  when  a 
party  is  in  the  act  of  committing  a  forcible  trespass  upon  the  person 
of  another,  or  property  of  which  he  is  in  possession,  force  may  be 
used  by  the  assailed  sufficient  to  repel  the  trespass.  But  it  does  not 
appear,  from  the  testimony  offered,  that  Patrick  Dalton  was  in  the 
act  of  committing  a  trespass  upon  the  property  of  the  defendant,  of 
which  at  the  time  he  was  in  possession,  and  that,  to  repel  this  tres- 
pass, he  was  compelled  to  use  the  force  he  did.  The  evidence  goes 
to  show  that  Dalton  had  already  shut  off  the  water  from  the  de- 
fendant's claim,  and  deprived  him  of  the  use  of  it,  when  he  sought 
to  redress  his  grievance  by  shooting  Dalton.  It  certainly  does  not 
appear  that  the  defendant  did  this  shooting  in  repelling  a  forcible 
trespass  upon  his  property,  of  which  he  was  m  the  actual  possession, 
which  Dalton  was  at  the  time  in  the  act  of  committing.  If  the 
defendant  had  offered  to  prove  such  facts,  they  would  certainly  have 
been  admissible.  The  fact  that  the  defendant,  while  he  was  in 
possession  of,  and  working  his  mining  claim,  shot  Dalton  because  he 
had  shut  off  the  supply  of  water  in  the  gulch,  which  the  defendant 
may  have  been  entitled  to,  is  surely  no  justification  of  the  offence 
chai^d  in  the  indictment. 

Were  the  facts  set  forth  in  the  exception  a  part  of  the  res  ffestce  f 
What  defence  of  the  defendant  do  they  emlain  or  elucidate  ?  There 
is  none  presented  to  us  in  the  record.  We  have  already  seen  that 
they  are  no  defence.  How  do  they  present  the  principal  act,  name- 
ly, the  shooting,  in  a  favorable  light?  It  is  not  apparent  to  us. 
These  facts  might  have  been,  perhaps,  introduced  by  the  prosecu- 
tion, to  show  malice,  and  the  motives  which  impelled  the  defendant 
to  commit  the  offence.  But  to  entitle  the  defendant  to  insist  upon 
the  introduction  of  these  facts  as  part  of  the  res  gestce^  they  must 
be  necessary  to  elucidate  or  explain  some,  defence  of  the  defendant. 
As  such  a  necessity  does  not  appear  in  the  record,  we  are  compelled 
to  hold  that  the  court  below  properly  refused  to  admit  the  tes- 
timony. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Wabben,  C.  J.,  concurred.  Affirmed. 


Sa-ATB  OF  MissOTJBi,  respondent,  V.  Franz  Schlottman,  appellant. 

(62  Mo.  164.     Supreme  Court,  1878.) 

Disturbing  the  Peace, 

Dtsturbing  the  peace  of  a  single  individual  by  loud  and  abufliye  lansiiaee.  10  not  e 

criminal  offence. 

Appeal  from  the  St.  Louis  Court  of  Criminal  Correction. 

T.   ff.  C.  Bavisy  for  appellant. 

Ai>AMS,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  prosecution  before  a  justice  of  the  peace,  for  disturb- 
ing the  peace  of  the  prosecutrix,  which  resulted  in  a  verdict  and 
radgment  against  the  defendant,  from  which  he  appealed  to  the  St. 
Loais  Court  of  Criminal  Correction.     In  that  court  the  defendant 
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filed  a  motion  to  dismiss  the  case  upon  the  alleged  ground  that  the 
justice  had  no  jurisdiction,  and  failing  further  to  answer  or  appear, 
the  Court  of  Criminal  Correction  affirmed  the  judgment  of  the  jus- 
tice, and  rendered  judgment  against  the  defendant  and  his  securities 
in  the  appeal  bond,  from  which  the  defendant  has  appealed  to  this 
court. 

The  following  is  the  complaint  upon  which  the  prosecution  was 
founded : — 

State  of  Missouri,  )      Katy  Cahill  being  duly  sworn  says, 

County  of  St.  Louis,  88.  \  that  Frank  Schlottman,  on  or  about 
the  12th  day  of  July,  1872,  at  the  county  aforesaid,  did  wilfully 
disturb  the  peace  of  this  affiant  by  calling  her  a  whore,  and  that 
said  affiant  keeps  a  whorehouse,  in  a  loud  and  angry  manner, 
without  any  cause  or  provocation  and  against  the  peace  and  dignity 
of  the  State  of  Missouri  ;  and  that  this  affiant  further  saith  that  the 
said  Frank  Schlottman  has  not,  to  her  knowledge  or  belief,  been 
arrested,  held  to  bail,  or  otherwise  dealt  with  for  the  said  disturb- 
ance, and  further  saith  not.  Katy  Cahill. 
Sworn  and  subscribed  to  before  me,  this  12th  day  of  July,  1872. 

Philip  Doheety, 
JiMtice  of  the  Peace, 

There  was  no  evidence  taken  before  the  Court  of  Criminal  Cor- 
rection, and  no  trial ;  the  judgment  of  the  justice  was  affirmed  as  it 
stood  on  the  papers  and  transcript ;  we  must,  therefore,  assume  that 
the  affidavit  above  set  forth  contains  the  offence  for  which  the 
defendant  was  convicted. 

There  is  neither  assault,  battery,  or  affray  charged  in  this  com- 
plaint, nor  any  other  legal  offence.  The  conduct  of  the  defendant 
in  using  the  language  he  ^d,  and  in  the  manner  indicated,  was  very 
immoral  and  reprehensible.  It  was  not,  however,  such  an  offence  as 
is  denounced  by  the  law  as  criminid,  and  which  would,  under  our 
statute,  subject  the  offender  to  a  criminal  prosecution.  He,  no 
doubt,  would  be  liable  to  a  civil  action  for  slander,  but  I  know  of 
no  statute  rendering  such  conduct  criminal.  There  is  a  statute 
against  disturbing  the  peace  of  families  or  neighborhoods,  but  none 
against  disturbing  the  peace  of  a  single  individual  by  the  use  merely 
of  loud  and  abusive  language. 

Under  this  view  the  judgment  must  be  reversed  and  the  prosecu- 
tion dismissed.     The  other  judges  concur. 


Feitz  v.  The  State, 

(40  Ind.  18.     Supreme  Court,  1872.) 

Affray.— 2  G.  ^  H.  459,  wc.  6.  —  Aitaak  and  Battery.  —  Ibnmr 

Conviction. 

A  person,  after  having  been  convicted  of  an  affray,  before  a  conrt  of  oom]>etent  jnrMir^ 
uon,  cannot,  for  the  same  act  that  gave  rifie  to  such  prosecution,  be  convicted  of  an  a»- 
lault  and  battery ;  and  this  rule  applies,  although  the  affidavit  upon  which  the  oonTiO' 
tion  for  the  affray  was  had  may  have  been  defective. 
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Wliere  the  State  prosecutes  and  convicts  for  the  afiVaj,  she  assnmes  that  the  act  or  acts 
committed  constituted  that  offence ;  and  having  had  the  conviction,  she  cannot  be  heard 
to  say  that  the  same  act  or  acts  constituted  another  and  different  misdemeanor,  and  ob- 
tain  another  conviction  therefor. 

Appeal  from  the  Wayne  Criminal  Court. 

WORDEN,  J.  The  appellant  was  indicted  in  the  court  below  for 
\a  assault  and  battery  upon  one  Lindley  Pierce,  with  intent  to 
murder  him,  and,  upon  trial,  was  convicted  of  the  assault  and  bat- 
tery charged,  but  acquitted  of  the  felony. 

The  defendant  moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence,  and  liiat  the  court  erred  in  giving 
and  refusing  certain  specified  charges.  The  motion  was  overruled 
and  exception  taken. 

On  the  trial,  the  defendant  gave  in  evidence  the  record  of  a  con- 
viction of  the  defendant  of  an  aflfray,  before  a  justice  of  the  peace 
of  the  same  county,  and  it  was  admitted  that  such  conviction  was 
for  the  same  transaction  as  that  on  which  the  indictment  was  based. 
The  affidavit,  on  which  the  proceedings  before  the  justice  were 
had,  was  as  follows  :  — 

"  Be  it  remembered,  that  on  the  27th  day  of  November,  1871, 
personally  appeared  William  Brovm,  of  lawful  age,  and  being  by  me 
duly  sworn,  on  his  oath  deposes  and  says,  that  on  or  about  the  25th 
day  of  November,  1871,  at  said  County  of  Wayne,  in  the  State  of  In- 
diana, one  Albert  Fritz  did  fight  one  Lindley  M.  Pierce,  by  agree- 
ment, in  a  public  place,  in  the  Melodeon  Hall,  in  HagerstoAvn,  in 
said  County  of  Wayne,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Indiana.  [Signed.]  William  Brown. 

"  Subscribed  and  sworn  to  before  me,  this  27th  day  of  November, 
1871.  J.  W.  Baldwin,  J.  P." 

On  this  affidavit  the  justice  issued  his  warrant  for  the  arrest  of 
Fritz,  who,  upon  being  brought  in,  pleaded  guilty  to  the  charge,  and 
the  justice,  after  hearing  evidence  in  the  cause,  entered  a  judgment 
against  the  defendant  that  he  pay  a  fine  of  five  dollars,  and  the  costs 
therein,  and  that  he  stand  committed  until  such  fine  and  costs  were 
paid  or  replevied. 

The  court  gave  the  following  charge,  amongst  others,  which  is  one 
of  the  charges  pointed  out,  in  the  motion  for  a  new  trial,  as  being 
erroneous :  — 

**  But  even  if  the  defendant  was  charged  before  the  justice  for  an 
aSray,  and  pleaded  guilty,  and  was  fined,  it  will  be  no  bar  in  this 
case,  if  the  jury  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  was  guilty  of  an  assault  and  battery,  and 
the  jury  should  convict." 

The  following  charge,  asked  by  the  defendant,  was  refused,  the 
ref osal  of  which  was  aJso  pointed  out  as  ground  for  a  new  trial :  — 

'*  If,  from  the  evidence  in  this  case,  you  believe  that  the  defendant 
has  been  tried  by  a  justice  of  the  peace  of  the  county,  and  con- 
noted of  the  offence  known  as  an  affray,  and  that  such  proceedings 
thereon  were  untainted  with  fraud,  and  that  the  penalty  thus  im- 
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posed  upon  said  defendant  by  such  justice  was  for  the  same  act  for 
which  he  now  stands  charged,  you  should  find  the  defendant  not 
guilty,  unless  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  when  he  gave  the  blow,  intended  to 
commit  murder,  in  either  the  first  or  second  degree,  as  defined  in 
the  statute.'* 

Assuming  that  the  affidavit  on  which  the  conviction  was  had  be- 
fore the  justice  of  the  peace  contained  a  valid  charge  of  an  affray, 
the  question  is  fairly  presented  whether  a  person,  after  having  been 
convicted  of  an  affray  before  a  court  of  competent  jurisdiction,  can  be 
convicted  of  an  assault  and  battery  for  the  same  act  as  gave  rise  to 
his  conviction  of  the  affray.  If  he  can,  the  constitutional  provision, 
that  *'  no  person  shall  be  put  in  jeopardy  twice  for  the  same  of- 
fence," is,  in  some  measure,  a  dead  letter,  and  fails  to  afford  the 
protection  to  the  citizen  which,  as  has  been  supposed,  was  intended 
by  the  authors  of  that  provision.  The  offences  are  both  misde- 
meanors, and  without  consulting  adjudications  on  the  subject,  we 
have  no  hesitation  in  holding  that  a  valid  conviction  for  an  affray 
bars  a  prosecution  for  an  assault  and  battery  based  upon  the  same 
transaction.  When  the  State  prosecutes  and  convicts  for  the  affray, 
she  Brumes  that  the  act  or  acts  committed  by  the  defendant  con- 
stituted that  offence  ;  and  having  had  the  conviction,  she  cannot  be 
heard  to  say  that  the  same  act  or  acts  constituted  another  and 
different  misdemeanor,  and  obtain  another  conviction  therefor. 

An  affray  is  defined  by  the  statute,  and  the  punishment  prescribed 
therefor,  as  follows  : — 

"  If  two  or  more  persons  by  agreement  fight  in  any  public  place, 
the  person  so  offending  shall  be  deemed  guilty  of  an  affray;  be 
fined  not  exceeding  twen^  dollars,  or  imprisoned  not  exceeding 
five  days  each."  2  G.  &  H.  459,  sec.  6.  A  justice  of  the  peace 
has  jurisdiction  of  the  offence.     2  6.  &  H.  636,  sec.  3. 

It  may  be  that  the  affidavit  in  question  was  defective,  in  not 

stating  that  the  defendant  and  Pierce  fought  by  agreement.     It 

charges  that  the  defendant  fought  Pierce  by  agreement,  but  whether 

Pierce  took  any  part  in  the  combat  does  not  appear,  except  by  in- 

jference. 

Assuming,  without  deciding,  that  the  affidavit  was  bad,  and  should 
have  been  quashed  on  motion,  we  are  led  to  inquire  whether  a  con- 
viction on  an  insufficient  indictment  or  charge  is  not  a  bar  to  a  sub- 
sequent prosecution  for  the  same  act  or  acts.  On  this  point  we  have 
been  furnished  with  an  able  argument  by  the  learned  counsel  for 
the  appellant,  containing  a  citation  of  numerous  authorities,  which 
has  materially  abridged  our  labor,  and  aided  us  in  arriving  at  the 
proper  solution  of  the  question. 

In  the  old  case  of  Regina  v.  William  Vaux^  reported  in  4  Coke, 
44,  it  is  held,  that "  if  one,  upon  insufficient  indictment  of  felony 
has  judgment,  quod  8tispendyper  colV  and  so  attainted,  which  is  the 
judgment  and  end  which  the  law  has  appointed  for  the  felony,  there 
ne  cannot  be  again  indicted  and  arraigned  until  this  jud^ent  is 
reversed  by  error ;  but  when  the  defendant  is  discharged  upon  an 
insufficient  indictment,  there  the  law  has  not  had  its  end,  nor  is  ihe 
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life  of  the  party,  in  the  judgment  of  the  law,  ever  in  jeopardy." 
Hence,  it  is  laid  down  in  2  Hale  P.  C.  248,  that  if  one  ^^  had  been  at- 
tainted upon  this  insufficient  indictment  and  judgment  given,  he 
should  not  have  been  autrefois  arraigne  upon  a  new  indictment  for 
the  same  offence,  unless  the  former  judgment  had  been  first  re- 
versed." The  reason  given  is,  that  the  judgment  upon  an  acquittal 
is  only  quod  eat  sine  die^  which  may  be  upon  the  defect  in  the  in- 
dictment, which  the  judges  are  bound  to  look  into,  and  it  shall  be 
supposed  that  it  was  given  upon  that  defect,  and  not  upon  the  ver- 
dict, for  the  judgment  is  the  same  in  both ;  but  the  judgment  upon 
a  conviction  is,  quod  fnispendaimr^  which  is  all  the  judgment  that 
can  be  given. 

We  quote  the  following  passage  from  a  note  in  Ben.  &  H.  Lead. 
Cas.  554 :  "  But  if,  on  the  other  hand,  judgment  has  been  given, 
and  the  sentence  performed,  upon  a  complaint  or  indictment  so  de- 
fective that  judgment  might  have  been  arrested  or  reversed,  this  is 
a  waiver  by  the  defendant  of  all  errors  therein,  and  a  second  pros- 
ecution for  the  same  offence  cannot  be  sustained.  The  former  con- 
viction in  such  case  is  not  entirely  void,  but  merely  voidable.  If 
the  defendant  does  not  seek  to  reverse  it,  but  acquiesces  aud  per- 
forms the  penalty,  it  is  clear  he  is  not  again  liable." 

A  standard  author  says :  "  When  the  indictment  is  in  form  so 
defective,  that,  supposing  the  defendant  to  be  found  guilty  by  the 
jury,  he  will  still  be  entitled  to  have  any  judgment  which  may  be 
entered  of  record  s^ainst  him  reversed,  he  is  not  in  jeopardy  ;  and, 
if  acquitted,  is  liable  to  be  tried  on  a  new  and  valid  indictment. 
In  such  a  case,  however,  if  the  jury  convict  the  defendant,  and  the 
court  enters  judgment  on  the  verdict  of  guilty,  he  will  be  protected 
while  the  judgment  remains  unreversed ;  not  because  he  has  been 
in  jeopardy,  but  because  of  a  general  and  very  important  principle 
of  the  law,  that  an  erroneous  final  judgment,  rendered  by  a  com- 
petent tribunal  having  jurisdiction  over  the  subject  matter,  is  void- 
able only,  and,  while  it  stands,  is  of  the  same  effect  as  a  valid  one." 
1  Bishop  Crim.  Law,  sec.  862. 

The  case  of  Commonwealth  v.  Loud  (3  Met.  328),  is  exactly  in 
point.  The  defendant  had  been  convicted  of  larceny  before  a  mag- 
istrate, but  on  a  defective  complaint,  and  this  conviction  was  held 
to  be  a  good  bar  to  a  subsequent  indictment.  The  court  say  :  "  Now 
the  judgment  that  the  defendant  was  guilty,  although  upon  pro- 
ceedings which  were  erroneous,  is  good  until  the  same  be  reversed. 
.  .  It  was  the  right  and  privilege  of  the  defendant  to  bring 
a  writ  of  error,  and  reverse  that  judgment ;  .  .  .  .  but  he  might 
well  waive  the  error  and  submit  to  and  perform  the  judgment  and 
sentence,  without  danger  of  being  subjected  to  another  conviction 
and  punishment  for  the  same  offence." 

^we  are  of  opinion,  in  view  of  the  authorities,  that  the  conviction 
b^ore  the  justice,  although  the  affidavit  may  have  been  defective, 
was  a  bar  to  any  subsequent  prosecution  for  an  affray,  or  for  any 
assault  and  battery,  founded  on  the  same  transaction. 

It  follows  that  the  charge  asked  should  have  been  given,  and  the 
^ne    given  should  have  been  refused.     Besides  this,  the  evidence 
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given  of  the  former  conviction  entitled  the  defendant  to  an  ac- 
quittal of  the  assaolt  and  battery,  unless  he  was  guilty  of  the  felony. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

W.  A.  PeeUe^  W.  W.  Woods  ^  S.  C.  Fox,  for  appellant. 

-D.  W.  Mason  ^  B.  W.  Hdnnay  Attorney  General,  for  the  State. 


The  State  v.  Luther  G.  Riggs. 

(89  Connecticut,  498.     Supreme  Court  of  Errors,  1872.) 
Libel  —  Malice.  —  Publication, 

In  a  prosecution  for  libel,  evidence  of  other  libellous  publications  of  the  defendant  of  the 
same  general  character  against  the  same  person  are  admissible  in  evidence  for  the 
purpose  of  proving  malice. 

But  having  been  introduced  for  that  purpose,  they  cannot  be  considered  as  evidence 
upon  the  question  whether  the  defenaant  was  guilty  of  publishing  the  libel  charged. 

Information  for  a  libel,  brought  to  the  Police  Court  of  the  city 
of  Meriden,  which  court  found  probable  cause  and  bound  the  defend- 
ant over  to  the  Superior  Court  for  the  County  of  New  Haven.  I 
the  latter  court  the  case  was  tried  to  the  jury,  upon  the  plea  of  not 
guilty,  before  Carpenter,  J. 

The  libel  was  upon  one  Charles  Parker,  and  was  charged  to  have 
been  published  in  a  weekly  newspaper  called  the  "  Meriden  Literary 
Recorder,"  of  which  the  defendant  was  editor  and  publisher.  The 
paper  was  dated  February  16th,  1871. 

On  the  trial  the  Attorney  for  the  State  introduced  in  evidence  a 
copy  of  the  newspaper  in  question  containing  the  article  claimed  to 
be  libellous,  with  proof  that  the  defendant  had  been  for  many  years, 
and  still  was  at  the  time  of  the  publication,  its  sole  or  principal 
editor  and  publisher.     The  attorney  also  offered  in  evidence  a  copy 
of  the  **  Daily  Recorder  Journal,"  a  daily  paper  published  in  the 
city  of  Meriden,  dated  February  13th,  1871,  which  contained  the 
same  article,  with  proof  that  the  defendant  was  at  the  time,  and  for 
a  long  time  had  been  its  sole  or  principal  editor  and  publisher.      To 
the  admission  of  this  paper  in  evidence  the  defendant  objected,  but 
the  court  admitted  it.     The  attorney  also  oflEered  in  evidence,  for  the 
purpose  of  showing  malice  on  the  part  of  the  defendant,  in  the  pub 
lieation  of  the  article  claimed  to  be  libellous,  sundry  copies  of  the 
*'  Daily   Recorder  Journal,"   dated,  respectively,  November   11th, 
1869,  and  February  9th,  10th,  and  22d,  1871,  containing  libels  of 
the  same  general  character,  and  upon  the  same  person,  with  the  libel 
charged.     To  the  admission  of  this   evidence   the   defendant    ob- 
jected, the  objection  being  taken  to  each  separate  number  and  arti- 
cle, but  the  court  admitted  it  for  the  sole  purpose  of  showing  malice 
in  the  publication  charged. 

The  defendant  testified  in  his  own  behalf  that  he  did  not  write  or 
authorize  the  publication  of  the  libel,  and  knew  nothing  about  its 
publication  until  after  his  arrest  upon  the  present  prosecution  ;  and 
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introduced  other  evidence  tending  to  show  that  it  was  written  and 
printed  by  one  Conner,  a  person  in  his  employment,  without  his 
knowledge. 

The  defendant  filed  a  written  request  that  the  court  would  give 
the  jury  sundry  instructions,  none  of  which  in  the  view  of  the  case 
taken  by  this  court  are  important  except  the  following :  "  That  the 
evidence  of  other  articles  reflecting  on  Mr.  Parker,  published  in  the 
Recorder,  from  time  to  time,  had  been  admitted  solely  for  the  pur- 
pose of  proving  that,  if  Mr.  Riggs  printed  or  published  the  article 
which  he  is  prosecuted  for,  he  pubhshed  it  malicio\i%ly.  That  the 
jury  must  be  careful  to  exclude  the  publication  of  such  other  articles 
entirely  from  their  minds,  in  determining  whether  the  defendant 
published  or  wrote  this  particular  article  set  forth  in  the  informa- 
tion. That  unless  this  point  was  first  determined  adversely  to  the 
defendant,  the  jury  had  no  concern  with  the  other  articles  and 
could  not  consider  them  at  all.*' 

Upon  this  point  the  court  charged  the  jury  as  follows :  — 

"  This  request  is  correct  in  its  application  to  the  question  of 
malice  alone  ;  that  is  to  say,  the  question  of  malice  is  immaterial  in 
case  you  find  that  the  article  was  published  under  such  circum- 
stances as  that  the  defendant  is  not  criminally  liable.  But  the  ar- 
ticles referred  to  show  the  anirmbs  of  the  defendant,  and  in  the 
opinion  of  the  court  the  animvs  bears  directly  with  more  or  less 
force  upon  the  question  of  fact,  whether  the  defendant  caused  the 
publication  of  the  article,  in  this,  that  a  person  in  the  state  of  mind 
indicated  by  these  articles  would  be  more  likely  to  publish,  or  cause 
the  publication  of,  the  article  in  question  than  one  who  was  friendly 
to  Mr.  Parker.  And  in  weighing  the  evidence,  it  seems  to  me  that 
it  is  legitimate  and  proper  for  you  to  keep  this  fact  in  mind." 

The  court  further  charged  the  jury  that  if  they  should  find  that 
the  defendant  wrote  and  distributed,  or  knowingly  and  intentionally 
caused  the  printing  and  distribution  of  the  article  in  question,  the 
offence  was  complete,  so  far  as  this  part  of  the  case  was  concerned  ; 
but  that  if  they  should  find  that  the  article  was  inserted  without 
the  knowledge  and  without  the  authority  of  the  accused,  he  could 
not  be  convicted.  The  court  further  remarked  that,  while  the 
defendant  had  testified  that  he  had  nothing  to  do  with  the  publica- 
tion of  the  libel,  and  did  not  know  of  its  publication  until  after  his 
arrest  upon  the  present  prosecution,  they  should  bear  in  mind  that 
he  was  the  party  accused  and  liable  to  both  fine  and  imprisonment 
if  convicted  ;  that  it  was  only  by  virtue  of  a  recent  statute  that  he 
was  allowed  to  testify  in  his  own  behalf ;  and  that  this  statute  did 
not  make  him  a  full  witness,  or  entitled  to  the  credit  of  an  ordinary 
witness,  although  it  allowed  him  to  state  his  version  of  the  transac- 
tion, and  the  jury  to  hear  and  consider  it. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  moved 
for  a  new  trial  for  error  in  the  rulings  and  charge  of  the  court. 

Baldwin^  in  support  of  the  motion. 

W.  C,  Robinson  ^  Lounnbury^  contra. 

Foster,  J.  There  is  certainly  nothing  in  the  character  of  the  of- 
fence of  which  the  defendant  has  been  found  guilty,  that  commends 
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this  case  to  especial  favor.  The  tone  of  the  pablic  press  and  of  the 
public  conversation  might  lead  a  stranger  to  our  institutions  to  sup- 
pose that  we  had  no  law  against  slander.  Such  an  opinion  wo  ^Id  be 
a  mistaken  one.  The  slanderer  is  legally  a  criminal ;  and  though 
not  subject  to  the  punishment  said  to  have  been  prescribed  by  a 
law  of  the  ancient  Lydians,  by  which  the  publishers  of  slander  were 
to  be  let  blood  in  the  tongue,  and  the  listeners  in  the  ear,  still,  a 
slanderer  may,  when  duly  convicted,  be  made  to  suffer  severe  penal- 
ties. 

The  motion  before  us  suggests  various  grounds  on  which  it  is 
claimed  that  the  accused  has  not  been  duly  convicted.  There  are 
but  two  questions  which  have  occasioned  us  any  doubts;  that  of 
variance,  and  the  instruction  given  by  the  court  as  to  the  use  the 
jury  might  make  of  other  libels,  which  were  received  in  evidence, 
besides  the  one  which  the  defendant  was  prosecuted  for  having  pub- 
lished. As  the  view  We  take  of  this  latter  question  is  decisive  of 
this  case,  we  shall  say  nothing  on  the  subject  of  variance.  The 
newspaper  articles,  in  addition  to  the  one  on  which  the  prosecution 
was  founded,  were  offered  in  evidence  by  the  State  solely  for  the 
purpose  of  proving  malice.  The  defendant  objected  to  their  ad- 
mission, but  the  objection  was  overruled,  and  correctly.  They  were 
clearly  admissible  to  prove  malice.  Thus  far  there  is  no  difficulty. 
The  court,  however,  instructed  the  jury  that  "  the  articles  referred 
to  show  the  animus  of  the  defendant,  and  in  the  opinion  of  the  court 
the  animus  bears  directly,  with  more  or  less  force,  upon  the  ques- 
tion of  fact,  whether  the  defendant  caused  the  publication  of  the 
article,  in  this,  that  a  person  in  the  state  of  mind  mdicated  by  these 
articles  would  be  more  likely  to  publish,  or  cause  the  publication  of, 
the  article  in  question,  than  one  who  was  friendly  to  Mr.  Parker. 
And  in  weighing  the  evidence,  it  seems  to  me  that  it  is  legitimate 
and  proper  for  you  to  keep  this  fact  in  mind."  We  cannot  give 
our  assent  to  this  doctrine.  It  seems  to  us  in  conflict  with  various 
sound  and  well  established  principles.  Admitting  these  newspaper 
articles  for  the  puipose  of  proving  malice,  cannot  make  them,  after 
such  admission,  any  legitimate  evidence  as  to  the  fact  of  publishing 
the  libel  in  question.  That  must  be  proved,  satisfactorily,  from 
other  sources,  and  the  responsibility  of  it  fixed  on  the  defendant ; 
otherwise,  the  question  of  malice  is  quite  unimportant.  To  allow 
the  jury  to  infer  the  act  of  publishing  the  libel  from  other  articles 
which  show  its  malicious  intent,  tends  pretty  directly  to  the  propo- 
sition, which  no  one  would  sustain,  that  a  party  may  be  found 
guilty  of  one  crime  by  showing  that  he  committed  another. 

A  new  trial  is  advised. 

In  this  opinion  Parke,  J.,  concurred. 

Seymour,  J.,  was  inclined  to  the  opinion  that  the  exclusion  of 
evidence  of  collateral  matter,  as  here  of  the  publication  of  other 
libels  than  the  one  charged,  was  on  the  ground  of  policy  rather 
than  of  irrelevancy,  because  it  would  raise  collateral  issues  and 
might  render  a  trial  interminable ;  but  that,  where  such  collateral 
matter  was  admissible  for  the  purpose  of  showing  malice,  as  it 
elearly  was  in  the  present  case,  it  could  then  be  properly  used  as 
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evidence  of  the  publication  of  the  libel  charged,  precisely  as  threats 
would  be  pertinent  and  admissible  for  the  purpose  of  proving  both 
an  act  charged  and  the  malice  of  the  act.  If  admissible  at  all,  the 
evidence  could  of  course  be  met  by  opposing  evidence,  thus  raising  a 
collateral  issue,  and  producing  the  particular  inconvenience  sought 
to  be  avoided  by  the  general  rule ;  and  that  inconvenience  having 
been  produced,  there  would  seem  to  be  no  reason  why  Uie  evidence 
should  not  have  the  full  effect  which  it  would  be  entitled  to,  and 
which  it  was  prevented  from  having  only  by  the  policy  which 
deemed  its  exclusion  necessary  on  grounds  of  convenience.  But  the 
question  arising  as  it  does  in  a  criminal  prosecution,  he  was  not  in- 
clined to  enter  a  formal  dissent  from  the  opinion  of  his  brethren. 

Cabpenteb,  J.,  having  tried  the  case  in  the  court  below,  did  not 
sit. 


MiLLiAK    H.  WiLDEB,    plaintiff   in    error,  v.  The    State  of 

Oeobgia,  defendant  in  error. 

(47  Georgia,  532.     Supreme  Court,  1878.) 

Motion  to  quash,  —  Code,  §§  599,  600.  —  County  Treasurer  buying  County 

Claims, 

After  having  plead  not  gailty«  a  defendant  cannot  move  to  qnash  the  indictment  upon  a 
ground  wnich  is  not  good  m  arrest  of  judgment. 

$§  599,  600  of  the  Georgia  Code  declare  any  county  treasurer  guilty  of  a  misdemeanor 
who  shall  buy  up  any  county  orders  for  less  than  their  par  value.  It  appeared  in  eri- 
deuce  that  M.,  having  a  county  order  for  the  sum  of  $166.50,  borrowed  of  the  defend- 
ant, a  county  treasurer,  $20 ;  and  promised  to  place  in  his  hands  the  order  as  collateral 
security.  M.  afterwards  borrowed  $40  of  K.,  and  gave  K.  the  order  as  security,  upon 
the  agreement  that  if  the  money  was  not  repaid  in  ten  days  the  order  was  to  be  for- 
feited. The  money  not  having  been  repaid,  defendant  paid  K.  $45  for  the  order  and 
receipted  payment  therefor.  A  charge  to  the  jury,  that  if  thev  were  satisfied  that 
the  oefendent  paid  for  the  order  a  less  sum  of  money  than  it  called  for  upon  its  face, 
then  he  was  guilty,  was  held  to  be  correct. 

CBmiNAL  LAW.  Motion  in  arrest.  Before  Judge  Strozier, 
Dougherty  Supreme  Court,  June  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Vctson  ^  Davis,,  for  plaintiff  in  error. 

'John  C,  Rutherford^  Solicitor  General,  for  the  State. 

Warner,  Chief  Justice.  The  defendant  was  indicted  for  a  mis- 
demeanor, for  a  violation  of  the  599th  and  600th  sections  of  the 
Code,  as  County  Treasurer  of  Dougherty  County.  The  indictment 
phai^d  the  defendant,  as  county  treasurer,  with  buying  up  a  certain 
county  order,  the  same  being  an  order  upon  the  county  treasurer  of 
said  county,  which  is  described  and  set  forth.  The  order  is,  that 
the  county  treasurer  pay  to  Henry  Morgan,  judge  of  the  Sena- 
torial District  Court,  the  sum  of  $166.50  out  of  any  money  in  his 
hands,  not  otherwise  appropriated,  as  his  salary  for  the  first  quartet 
of  the  year  1871,  as  judge  aforesaid,  and  signed  by  the  ordinary. 
It  is  also  alleged,  that  the  defendant  did  buy  up  from  one  Kemp, 
said  order  for  le«s  than  its  full  par  value :  to  wit,  for  the  sum  of 
045-00,  contrary  to  the  laws  of  the  State,  &c.  After  the  defendant 
VOL.  I.  36 
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was  arraigned,  and  pleaded  not  guilty  to  the  indictment,  he  made  a 
motion  t»  quash  it,  on  the  ground  that  no  violation  of  the  law  was 
charged  against  the  defendant,  and  if  so,  that  the  offence  was  im- 
properly charged  and  set  forth.  The  motion  to  quash  the  indict- 
ment was  overruled  by  the  court,  and,  in  our  judgment,  properly 
overruled.  After  having  pleaded  not  guilty,  the  defendant  could 
not  move  to  quash  the  indictment  upon  any  ground  that  would  not 
have  been  good  in  arrest  of  judgment.  The  offence  was  substan- 
tially set  forth  in  the  language  of  the  Code  and  was  a  good  indict- 
ment. 

The  evidence  on  the  trial  was,  that  Morean  had  borrowed  $20.00 
of  the  defendant,  and  promised  to  place  in  his  hands  the  order,  as 
collateral   security,  but  did   not  do  so,  and   afterwards  borrowed 
f40.00  from  Kemp  and  placed  the  order  in  his  hands  as  collateral 
security,  with  the  understanding  that  if  he  did  not  pay  the  |^40.00 
in  ten  days,  the  order  was  to  belong  to  Kemp.     The  money  was  not 
paid  within  the  time,  and  Kemp  proposed  to  sell  the  order  to  de- 
fendant for  $45.00 ;  told  him  in  that  way  he  could  secure  the  $20.00 
he  had  loaned  Morgan  ;  defendant  agreed  to  it,  paid  Kemp  $45.00, 
and  took  the  order  and  receipted  payment  thereof  22d  May,  1871. 
The  court  charged  the  jury,  in  substance,  that  if  they  were  satisfied 
that  the  defendant  paid  for  the  order  a  less  sum  of  money  than  it 
called  for  upon  its  race,  which  is  the  par  value  thereof,  and  he  was 
county  treasurer  at  the  time,  then  he  is  guilty ;  and  it  made  no  dif- 
ference whether  he  had  any  county  funds  in  his  hands  at  the  time 
or  not,  he  could  not  thus  purchase  it  with  his  own  money  ;  that  the 
charge  is  made  out,  when  it  is  proved  that  while  acting  as  county 
treasurer,  he  paid  for  it  less  than  its  par  value.    .We  find  no  error 
in  the  charge  of  the  court  to  the  jury.     The  offence,  under  the  law, 
consists  in  a  county  treasurer  buying  up  orders  or  claims  on  the 
county  for  less  than  their  par  value,  either  by  himself  or  agents, 
directly  or  indirectly,  and  it  is  no  defence  for  the  defendant  to  show 
that  the  party  from  whom  he  purchased  the  order  did  not  have  a 
good  title  to  it.     The  verdict  was  right  under  the  law  and  facts  of 
the  case,  and  we  will  not  disturb  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  State  v.  Thatcher. 

(85  N.  J.  445.      Supreme  Court,  1872.) 

False  Pretences.  —  Pleading.  —  Statute  Offence, 

In  indictments  for  misdemeanors  created  by  statute,  the  offence  may  be  chariged  eitlier 

in  the  words  of  the  act,  or  there  may  be  such  a  particular  statement  of  facts  mm  wfll 

bring  the  accused  within  its  operation. 
If  a  defendant  obtafus  property  by  ^se  pretences,  it  is  no  defence  to  an  indictmeiit 

that  he  is  able  to  restore  such  property,  and  ultimately  intended  to  do  so. 
It  is  not  necessary  that  the  false  pretence  should  have  been  the  sole  cause  ^rhich  moved 

the  prosecutor  to  part  with  his  property.    It  is  sufficient  if  the  jury  are  satisHed  that 
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t 
the  nnlawfiil  purpose  would  not  have  been  effected  without  the  influence  of  the  false 
pretence,  added  to  any  other  circumstance  which  might  have  contributed  to  control 
the  will  of  the  injured  party. 
The  obtaining  the  prosecutor^}  own  note  or  contract  of  suretyship  by  false  pretences  is 
indictable  under  our  statute. 

On  case  certified  from  the  Court  of  Oyer  and  Terminer  of  the 
County  of  Hunterdon. 

The  indictment  charges  the  defendant  with  having  obtained  of 
one  Levi  Case,  the  prosecutor,  his  signature  as  surety  on  two  promis- 
sory notes,  payable  to  John  M.  Wilson,  or  bearer,  for  $500  each,  by 
falsely  representing  to  the  prosecutor,  with  intent  to  defraud  him, 
that  he,  the  defen£int,  had  paid  off  and  satisfied  two  notes  of  prior 
date,  on  which  said  Case  was  his  security,  when,  in  fact,  said  last 
mentioned  notes  were  not  paid  but  were  still  outstanding,  and  Case 
was  subsequently  compelled  to  pay  them. 

The  defendant  was  convicted  at  the  September  Term,  1870,  of 
the  Hunterdon  Oyer  and  Terminer,  and  after  trial  and  verdict  the 
court  suspended  judgment,  that  the  advisory  opinion  of  this  court 
might  be  taken,  as  to  whether  judgment  should  be  arrested  or  a  new 
trial  granted. 

The  court  charged  the  jury,  "  that  by  force  of  our  statute  it  was  a 
misdemeanor  if  the  defendant  obtained,  by  false  pretences,  the  sig- 
nature of  the  prosecutor  to  the  negotiable  note  in  question,  with  in- 
tent to  put  such  note  in  circulation,  and  actually  did  put  it  in  circu- 
lation ;  and  that  it  did  not  affect  the  case  if  the  defendant,  at  the 
time  of  procuring  said  signature,  intended  to  pay  the  note  at 
maturity."  ' 

And  the  court  refused  to  charge  the  following  propositions  for  the 
defendant :  — 

1.  That  the  variance  between  the  false  pretence  aveiTed  and  that 
proved  is  fatal,  and  the  defendant  should  oe  acquitted,  the  allega- 
tion being  that  **  Thatcher  said  he  had  paid  off  the  notes,"  while  the 
proof  was,  "  he  said  they  were  paid  off." 

2.  That  to  sustain  the  indictment  it  was  necessary  for  the  prose- 
cutor to  swear  that  t||p  false  pretence  induced  him  to  sign,  and  that 
he  would  not  have  signed  but  for  it. 

The  questions  reserved  for  the  advisory  opinion  of  the  court, 
whether  judgment  should  be  arrested  or  a  new  trial  granted,  were 
argued  before  Beasley,  Chief  Justice,  and  Justices  Scudder  and  Van 
Syckel. 

For  the  State,  Mr.  Besson  ^  Mr.  Van  Fleet. 

For  defendant,  Mr.  Allen  ^  Mr.  Shipman. 

Van  Syckel,  J.  The  correctness  of  the  proposition,  that  every- 
thing necessary  to  maintain  the  indictment  must  be  set  forth,  and 
that  the  facts  must  be  proved  substantially  as  laid,  will  not  be  ques- 
tioned. 

It  is  a  general  rtde  that  in  indictments  for  midemeanors  created 
by  positive  law,  the  offence  may  be  charged  either  in  the  words  of 
the  statute,  or  there  may  be  such  a  particular  statement  of  Jacts  as 
will  bring  the  accused  within  its  operation.  UniteU  States  v.  Lan- 
caster^ 2   McLean,  431 ;  People  v.  Taylor^  3  Denio,  91. 

Xbe  averment  here  is  that  the   defendant,  with  the  design  and 
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intent  to  cheat  and  defraud  Case  of  a  valuable  thing,  did  falsely 
pretend,  knowing  such  pretence  to  be  false,  that  the  two  notes  were 
paid,  and  that  Case  was  wholly  discharge  from  liability  thereon ; 
and  by  means  of  such  false  pretence  did  procure  said  Case  to  become 
surety  on  two  other  notes,  whereas,  in  truth,  the  prior  notes  were 
unpaid  and  outstanding,  and  said  Case  was  obliged  afterwards  to 
pay  them. 

Conceding  that  a  person  who  obtains  the  signature  of  another  as 
such  surety  by  the  false  pretences  is  amenable  to  the  pains  of  the 
enactment,  what  essential  element  of  the  statutory  offence  is  omitted 
in  this  indictment  ? 

The  intent  to  cheat  is  specifically  charged,  and  the  false  pretence 
by  which  that  guilty  intent  ripened  into  a  criminal  act  is  expressly 
stated. 

It  is  insisted  that  if  the  defendant  was  solv^it  at  the  time,  and 
able  to  pay,  no  guilty  intention  could  have  existed  in  his  mind,  and 
that  the  want  of  an  ayerment  that  he  was  insolyent,  and  that  the 
prosecutor  had  not  collected  and  could  not  collect  from  him  the 
amount  which  he  had  paid,  is  fatal. 

It  is  not  of  the  essence  of  the  misdemeanor  that  the  defendant 
should  be  unable  to  restore  that  whidi  he  wrongfully  obtains.  If, 
by  a  false  pretence,  he  had  procured  the  loan  of  $500  in  bank  notes, 
his  ability  to  refund  the  money  would  not  shield  him,  and  it  would 
not  be  necessary  to  aver  his  inability  to  repay. 

The  crime  denounced  is  the  obtaining  by  false  pretences. 

By  the  cheat  the  prosecutor  was  moved  to  part  with  the  thing  of 
value,  and  was  thereby  placed  in  a  position  of  jeopardy  which  he 
would  not  otherwise  have  occupied.  The  fraudulent  intent  was  fully 
manifested  in  aiding  the  prosecutor  to  assume  a  legal  liability  which 
subjected  him  to  the  contingency  of  loss. 

The  defendant's  ability,  or  his  ultimate  intention  to  do  what  the 
law  would  compel  him,  as  the  principal  debtor,  to  do,  cannot  save 
him. 

The  charge  in  the  indictment  is,  that  the  d||endant  falsely  stated 
that  the  two  notes  had  been  fully  paid  and  satisfied  by  him,  and 
that  Case  was  discharged  from  liability  thereon ;  and  the  proof  to 
sustain  this  all^ation  is,  that  the  defendant  said  they  were  all  paid 
off.  Could  it  truthfully  be  said  that  they  were  paid  off  if  they  had 
been  taken  up  by  some  third  person,  and  were  still  outstanding  as 
valid  obligations  ? 

If  they  were  paid  off  they  must  have  been  paid  off  by  him,  or  by 
some  one  for  him,  so  that  he  was  fully  apprised,  by  ihe  indictment, 
of  the  facts  as  they  were  proved. 

In  The  People  v.  Herrick  TIS  Wend.  90),  the  variance  was  held  to 
be  immaterial  where  the  indictment  charged  that  the  false  represen- 
tation was  that  the  defendant  had  deposited  $30t)  with  one  Squier, 
whereas  the  proof  was  that  he  said  he  had  deposited  $150. 

It  is  not  necessary  that  the  false  pretence  should  have  been  tbe 
sole  cause  which  moved  the  prosecutor  to  lend  his  name.  The  in- 
fluences which  operate  on  the  mind  in  most  cases  are  numerous  and 
concurrent.     In  this  case,  friendship  for  the  defendant^  and  a  deedie 
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to  aid  him  in  his  busiuess,  operated  influentially ;  in  the  case  cl  a 
merchant  who  is  induced  to  part  ¥dth  his  goods,  the  hope  of  gain 
would  be  very  potential.  In  fact  it  could  not  often  happen  that  the 
prosecutor's  mind  would  yield  to  the  false  pretence  exclusiyely,  and 
that  no  other  motive  would  impel  it  in  the  same  direction. 

It  is  sufficient,  if  the  Jury  are  satisfied  that  the  unlawful  purpose 
would  not  have  been  affected  without  the  influence  of  the  false  pre- 
tence, added  to  any  other  circumstances  which  might  have  contrib- 
uted to  control  the  will  of  the  injured  party. 

This  question  was  fairly  submitted  to  the  jury ;  and,  although  the 
prosecutor  did  not  expressly  testify  that  the  fake  pretence  induced 
nim  to  give  his  name,  his  testimony  fully  warranted  the  jury  in  find- 
ing that  to  be  the  fact.  The  authorities  on  this  subject  will  be 
found  collected  in  a  note  to  section  three  hundred  and  seventy-five 
of  the  second  volume  of  Bishop's  Criminal  Law. 

The  main  question  in  the  case  is,  whether  our  statute  is  impotent 
to  punish  the  obtaining  by  false  pretences  a  contract  of  suretyship. 
The  note,  in  this  case,  and  the  paper  upon  which  it  was  written, 
belonged  to  the  defendant ;  the  prosecutor  merely  signed  his  name 
w  surety,  and  returned  the  note  to  the  defendant.  Was  this  signa- 
ture a  valuable  thing  within  the  meaning  of  the  fifty-second  section 
iif  our  act  respecting  crimes  ? 

This  question  has  been  discussed  in  cases  of  larceny,  where  the 
thing  stolen  must  be  of  some  value  to  the  prosecutor.  In  Clark's 
ease  (Russell  &  Ryan's  C.  C.  181^,  the  defendant  was  indicted  under 
2  Greorge  II.  ch.  25,  for  stealing  reissuable  notes,  the  property  of 
Large  &  Son,  while  in  the  course  of  transmission  to  them  after 
they  had  been  paid.  It  was  held  that  the  drawers  could  not  have 
any  valuable  property  in  their  own  notes,  and  the  prisoner  was  con- 
victed only  of  the  larceny  of  the  paper  and  stamps  on  which  they 
were  written. 

In  Phipoe^s  case  (2  Elast  P.  C.  699),  some  of  the  judges  held  that 
the  prosecutor's  own  note  could  not  be  said  to  be  of  any  value  to 
him  ;  others  thought  it  was  of  value  from  the  moment  it  was  drawn, 
bat  that  it  never  was  in  the  possession  of  the  prosecutor,  and  that 
it  w^as  obtained  by  duress,  and  not  by  larceny. 

In  Walsh's  case  (Russell  &  Ryan  C.  C.  215),  the  prisoner  was 
charged  with  stealing  a  check  drawn  by  the  prosecutor,  and  the  ob- 
jection that  the  stolen  instrument  was  of  no  value  to  the  prosecutor, 
in  his  own  hands,  prevailed,  and  the  defendant  was  acquitted. 

In  Vyse's  case  (1  Moody  C.  C.  218),  who  was  convicted  forjreceiv- 
ing"  reissuable  notes,  knowing  them  to  be  stolen,  the  conviction  was 
saBta.ined.  Some  of  the  judges  doubted  whether  the  notes  were  val- 
uable securities,  but  all  agreed  that  if  they  were  not,  they  were 
goods  and  chattels. 

In  Aickle*s  case  (2  East  P.  C.  675),  the  conviction  was  for  the  lar- 
ceny of  a  bill  of  exchange  drawn  by  the  prosecutor,  and  accepted  by 
another. 

In  Rex  V.  Metcalf  (1  Moody  C.  C.  438),  this  point  was  directly 
idjuclicated.  The  defendant  having  been  convicted  of  the  larceny  of 
K  check  drawn  by  the  prosecutor,  the  judge  was  induced,  by  a  rei^r- 
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ence  to  Walsh's  case,  to  reserve  for  the  opinion  of  the  judges  the 
question  whether  the  check  in  the  hands  of  the  drawer  was  of  any 
value  to  him,  and  could  be  the  subject  of  larceny.  Lord  Denman, 
C.  J.,  Tindal,  C.  J.,  and  Justices  Gaselee,  Bosanquet,  Alderson, 
Williams,  and  Coleridge  affirmed  the  conviction,  —  Justice  Little- 
<iale  alone  doubting.  And  in  HeatKs  case  (2  Moody  C.  C.  33),  which 
was,  in  all  respects  like  the  one  last  cited,  the  authority  of  Metcalf  s 
case  was  acknowledged  without  a  dissenting  opinion.  The  Supreme 
Court  of  Alabama  (^State  v.  Wilson^  1  Porter,  118)  ruled,  that  the 
prosecutor's  own  note  was  not  the  subject  of  larceny.  In  reaching 
this  conclusion,  Phipoe's  case  was  relied  upon  by  the  court,  no  ref- 
erence having  been  made  to  the  later  cases  of  Metcalf  and  Heath. 

In  the  People  v.  Loomi%  (4  Denio,  380),  where  the  defendant  was 
tried  for  the  larceny  of  a  receipt,  Justice  Beardsley  said,  "  that  al- 
though a  receipt  was  the  subject  of  larceny  under  the  New  York 
statute,  it  must  be  made  eflEective  by  being  issued  or  delivered,  be- 
fore it  can  become  a  valuable  private  instrument.  It  must  be,  when 
stolen,  an  evidence  of  some  right  in  action,  or  an  instrument  by 
which  a  right  or  title  to  real  or  personal  property  was  in  some  man- 
ner affected." 

Though  a  receipt  differs  essentially  from  a  promissory  note,  which 
becomes  effective  in  the  hands  of  a  bond  fide  holder  without  notice, 
yet  it  must  be  admitted  that  even  a  receipt  did  affect  some  demand 
or  right  of  the  complainant.  In  the  hands  of  the  defendant  it  was 
primd  facie  evidence  that  the  obligation  recited  in  it  was  discharged; 
and  it  shifted  the  burden  of  proof,  and  it  carried  with  it  this  opera- 
tion from  the  very  moment  it  was  wrongfully  taken. 

In  Rex  V.  Danger^  (Dearsley  &  Bell's  C.  C.  807),  a  case  more  di- 
rectly in  point,  it  was  held  that  Danger  could  not  be  convicted  un- 
der 7  &  8  George  IV.  ch.  29,  for  inducing  the  prosecutor,  by  falae 
pretences,  to  write  an  acceptance  on  a  piece  of  mercantile  paper.  It 
was  not  questioned  in  this  case  that  the  acceptance  of  another  person 
would  have  been  a  valuable  security  within  the  meaning  of  that  act, 
but  Lord  Campbell  said,  ^^  The  thing  obtained  must  have  been  the 
property  of  some  one  other  than  the  prisoner.  Here  there  is  great 
difficulty  in  saying  that,  as  against  the  prisoner,  the  prosecutor  had 
any  property  m  the  document  as  a  security.  While  it  was  in  the 
hands  of  the  prosecutor  it  was  of  no  value  to  him." 

In  9  Wend.  182,  Stone  was  charged  vnth  false  pretences,  in  ob- 
taining the  indorsement  of  one  Filly  to  a  promissory  note.  The 
words  of  the  New  York  statute  are,  "  money,  goods,  or  chattels,  or 
other  effects  whatsoever."  The  offence  was  committed  before  the 
passage  of  their  act  making  it  indictable  to  obtain,  by  false  pre- 
tences, the  signature  of  any  person  to  a  written  instrument.  The 
court.  Justice  Sutherland,  delivering  the  opinion,  held  that  the 
words  "  other  effects  whatsoever  "  were  as  comprehensive  as  the 
words  ''  whatever  kind  of  valuable  property  "  in  the  62d  George  III., 
and  that  the  obtaining  from  the  maker  his  own  note  was  punishable, 
if  the  defendant  subsequently  passed  the  note  and  made  it  pro- 
ductive. The  only  doubt  was,  whether  an  indictment  would  lie 
where  no  use  had  been  made  of  the  security. 
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In  the  People  v.  Q-enung  (11  Wend.  19),  the  same  judge  held 
that  the  effect  of  the  later  statute  was  to  make  the  crime  complete 
as  soon  as  the  signature  was  obtained. 

In  this  state  of  judicial  decision,  we  are  free  to  adopt  such  con- 
struction of  our  statute  as  will  best  conform  to  sound  rules  of  inter- 
pretation. The  rule  of  strict  interpretation  for  criminal  statutes 
does  not  hinder  the  courts  from  searching  for  the  legislative  will ; 
nor  is  the  rule  violated  by  giving  words,  in  some  cases,  their  full, 
or  the  more  extended  of  two  meanings,  as  the  wider  popular,  instead 
of  the  narrower  technical  one. 

Ca^  are  not  wanting  where  some  elasticity  has  been  given  to 
criminal  statutes,  in  order  to  extend  them  to  the  mischief  obviously 
aimed  at.  Thus  a  jail  has  been  held  to  be  an  inhabited  dwelling- 
house  within  the  statute  respecting  arson. 

People  V.  Cotteral  (18  Johns.  115),  and  the  English  statute,  7 
Greorge  II.  ch.  22,  against  the  forging  of  a  warrant  for  the  payment 
of  money,  was  not  restricted  in  its  interpretation  to  commercial  trans- 
actions, but  extended  to  an  order  drawn  by  a  justice  of  the  peace  on 
a  high  constable,  to  pay  a  reward.  Rex  v.  Q-raham^  2  East  P.  C. 
945. 

In  England,  courts  have  been  very  astute,  and  justly  so,  in  fa- 
vorem  vitce^  in  their  interpretation  of  criminal  statutes,  but,  in  this 
country,  the  tendency  is  to  relax  this  strictness  and  refinement  as 
inapplicable  to  cases  of  mere  misdemeanor,  and  offences  not  capital. 
The  course  of  legislation  on  this  subject  shows  an  intention  to  bring 
within  the  reach  of  the  statute  every  kind  of  property. 

The  English  statute  of  30  Greorge  II.  ch.  24,  which  used  the 
words  "  goods,  wares,  and  merchandise,'*  was  found  defective  in  not 
providing  against  obtaining  choses  in  action  by  false  pretences.  This 
defect  was  remedied  by  7  &  8  George  IV.  ch.  29,  which  used  the 
words  '*  any  chattels,  money,  or  valuable  security." 

Our  legislators  who  framed  our  act  in  view  of  the  early  English 
statutes,  were  not  content  with  the  language  there  used,  but,  with 
the  design  of  amplifying  its  operation,  employed  the  words,  "  money, 
wares,  merchandise,  or  other  valuable  thing."  Our  statute  having 
been  passed  prior  to  7  &  8  Gteorge  IV.,  and  our  law-makers  hav- 
ing adopted  more  comprehensive  terms  than  that  act  contains,  no 
argument  can  be  drawn  from  the  fact  that  the  English  Parliament, 
hy  subsequent  enactment,  declared  it  indictable  to  obtain  by  false 
pretence  the  signature  of  any  person  to  a  written  instrument.  "  Valu- 
able thing"  is  more  comprehensive  than  '*  valuable  security."  Every 
valuable  security  is  a  viduable  thing,  but  many  valuable  things  are 
not  valuable  securities.  Mere  tangible  things  were  not  alone 
meant,  for  the  words  prior  to  valuable  thing  described  them. 

Xhe  Legif\lature  intended  to  denounce  as  a  crime  the  obtaining  by 
deceit  of  every  valuable  thing  of  a  personal  nature.  "  Other  valu- 
able thing "  includes  everything  of  value.  That  it  embraces  the 
promissory  note  of  a  third  person  is  settled  in  State  v.  Tomlin^  5 
Dutcher,  18. 

Is  the  maker's  own  note  or  contract  of  suretyship  a  valuable 
thing?     The  signing  of  the  name  was  an  act, — the  name,  when 
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signed,  was  a  thing.  Was  it  a  thing  of  any  value?  Wfiile  it 
remained  locked  up  in  his  secretary  it  was  of  no  value  to  the  maker, 
but  eo  instanti  it  passed  out  of  his  hands  by  the  fraud,  it  became  im- 
pressed with  the  qualities  of  commercial  paper,  and  possessed  to  him 
the  value  which  it  might  cost  him  to  redeem  it  from  a  bond  fide 
holder.  The  moment  Case  delivered  these  signatures,  he  assumed 
a  liability  to  pay  $1,000,  contingent  upon  their  being  negotiated. 
Can  it,  therefore,  be  said  that  a  paper  which  imposed  such  a  risk 
was  of  no  value  to  the  maker?  Its  value  to  him  consisted  not  in 
what  it  would  put  in  his  pocket  if  he  retained  it,  but  in  what  might 
be  taken  out  of  his  purse  by  the  delivery  of  it  to  the  defendant. 

This  view  was  evidently  taken  in  the  Commonwealth  v.  Rand  (7 
Metcalf,  475),  which  was  a  case  of  larceny  of  bank  notes  which  had 
been  redeemed  by  the  bank,  in  which  Chief  Justice  Shaw  said,  "  The 
bank  was  the  owner  of  the  paper,  which  was  of  some  value  to  be  re- 
issued; but  a  consideration  of  more  importance  is,  that  notwith- 
standing the  bills  were  stolen,  yet,  on  being  passed  to  a  bond  fide 
holder,  the  bank  would  be  bound  to  pay  them  as  if  they  Had  not 
been  redeemed.     The  injury  to  the  bank,  therefore,  is  the  hime." 

Under  the  contrary  view,  the  fraud-doer,  instead  of  obtaining  from 
his  victim,  by  false  pretences,  his  bank  notes,  may  defy  the  law,  by 
resorting  to  the  simple  device  of  getting  his  check  and  drawing  the 
money  at  bank,  or  he  may  practise  deception  with  impunity  upon  a 
bank  by  drawing  their  own  circulating  notes.  Under  our  humane 
system  of  criminal  law,  judicial  ingenuity  should  not  exhaust  ite 
resources  to  reach  an  interpretation  in  favor  of  the  wrong. 

In  common  and  legal  understanding,  the  language  of  our  act  is 
broad  enough  to  comprehend  the  maker's  own  negotiable  note  or 
contract  of  suretyship,  by  which  a  piece  of  paper,  before  worthless, 
is  stamped  with  an  exchangeable  value.  The  policy  of  the  law 
applying  with  equal  force  to  such  securities,  there  is  no  rule  of  inter- 
pretation which  forbids  us  to  carry  the  enactment  to  the  extent  ol 
the  mischief. 

The  suggestion  that,  since  the  practice  of  indorsing  commercial 

Eaper  has  become  so  frequent,  it  will  lead  to  dangerous  results  to 
old  this  to  be  an  indictable  oflfence,  is  not  entitled  to  much  consid- 
eration, in  view  of  the  fact  that  there  has  hitherto  been  no  abuse  of 
the  law  in  its  application  to  the  numberless  daily  transactions  in  the 
community,  which  are  unquestionably  within  its  terms. 

In  my  opinion,  the  court  below  should  be  advised  to  deny  a  new 
trial. 
The  Chief  Justicb  and  Justice  Souddeb  concurred. 
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State  v.  Sterling  et  ai. 

(34  Iowa,  443.     Supreme  Court,  1872.) 
Conspircuiy.  —  DuplicUy,  —  RecLsonabU  Doubt. 

An  indictment  for  conspiracy,  which  charges  that  the  defendants  did  onlawftillr  and 
feloniously  conspire  to  rob  and  steal  firom,  &c.,  is  not  open  to  the  objection  that  it 
charges  more  £han  one  offence. 

To  an  instruction  offered  by  the  defendants  in  such  prosecution,  that  if  there  were  '*  anv 
reasonable  explanation  which  will  account  for  the  action  of  the  defendants,  consistent 
with  the  evidence  and  the  prisoners'  innocence,  the  jury  should  adopt  such  explanation 
unless  convinced,  beyond  a  reasonable  doubt,  of  their  guilt,"  the  court  added  the  fol 
lowing  modification  :  "  But  the  jury  must  Judge  of  the  acts  and  conduct  of  the  de 
fendants  and  determine  their  motives  therenrom,  and  if  their  acts  and  conduct  can  be 
reasonably  reconciled  consistent  with  innocence,  then  it  is  your  duty  to  consider  them ; 
but  if  such  acts  and  conduct  unerringly  point  to  guilt,  then  you  should  convict/'  It  wait 
areued  that  the  modification  was  erroneous  because  it  only  directed  the  jury  to  cori' 
aider  defendants'  acts,  if  consistent  with  innocence,  instead  of  directing  an  acquittal  in 
such  an  event.    Hdd,  that  the  instruction,  as  modified,  was  not  erroneous. 

In  a  prosecution  for  conspiracy,  the  offence  may  be  established  by  evidence  purely  ci^ 
cumstantial. 

Appeal  from  Lee  District  Court. 

The  defendants  were  indicted  and  convicted  of  a  conspiracy  to 
rob  and  steal  from  one  P.  B.  Kodes  and  other  persons  unknown, 
and  were  sentenced  to  the  penitentiary  for  three  years.  From 
the  judgment  they  prosecuted  this  appeal.  The  facts  necessary 
for  a  proper  understanding  of  the  points  ruled  are  foimd  in  the 
opinion. 

CHlmore  ^  Anderson^  for  the  appellants. 
M.  E.  CuttSj  Attorney  Greneral,  for  the  State. 
Beck,  C.  J.     The  objections  made  to  the  judgment  of  the  Dis- 
trict Court  will  be  noticed  in  the  order  in  which  they  are  found  in 
the  brief  of  counsel  of  defendants. 

I.  The  defendants  demurred  to  the  indictment  on  the  ground  that 
it  chaises  more  than  one  offence.  It  alleges  that  the  defendants  did 
unlawfully  and  feloniously  conspire,  Ac,  "  to  rob  and  steal  from  one 
P.  B.  Rodes  and  divers  other  guests,  boarders,  and  lodgers  of  the 
Patterson  House,"  &c.  The  point  made  by  the  demurrer  is,  that 
the  indictment  alleges  a  conspiracy  to  rob,  and  also  a  conspiracy  to 
steal,  thus  charging  more  than  one  offence.  The  demurrer  was 
overruled,  and  upon  this  ruling  is  based  the  first  point  presented  in 
tiie  brief  of  defendants'  counsel. 

The  decision  of  the  District  Court  upon  the  demurrer  was  correct. 
The  offence  charged  is  the  conspiracy^  the  confederation  of  defend- 
ants to  commit  an  act  which,  in  law,  is  a  felony.  The  crime  allied 
against  the  defendants  is,  the  unlawful  combination  and  agreement  to 
commit  a  crime.  It  has  not  regard  to  the  act,  the  crime  alone,  but 
to  the  agreement  to  commit  it.  Now,  the  same  act  may  constitute 
more  than  one  offence.  The  taking  of  property  from  the  person  of 
another  by  violence  is  robbery,  but  it  also  constitutes  a  lower  offence, 
larceny.  A  charge  of  conspiracy  to  rob  and  steal  may,  therefore, 
imply  a*  combination  to  do  but  one  act,  which,  if  consummated, 
would  constitute  two  offences,  robbery  and  larceny.  Then  again, 
the  gist  of  the  offence  charged  is  the  conspiracy,  the  act  which  is 
the  crime.    If  the  purpose  of  the  conspirators  be  to  commit  a  felony, 
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they  are  guilty,  though  the  felony  may  be  described  by  different 
names.  And  uiis  is  the  precise  case  made  by  the  indictment.  So  if 
the  conspiracy,  in  its  consummation,  should,  in  fact,  require  the  com- 
mission of  several  distinct  felonies,  the  crime  would  be  one,  not  two 
offences,  for  it  consists  in  the  act  of  conspiring. 

II.  The  defendants  asked  the  court  to  give  an  instruction  to  the 
jury  in  the  following  language :  "  If  there  is  any  reasonable  expla- 
nation which  will  account  for  the  actions  of  defendants,  consistent 
with  the  evidence  and  with  the  prisoner's  innocence,  the  jury  should 
adopt  such  explanation,  unless  convinced  beyond  a  reasonable  doubt 
of  his  guilt."  The  court  added  the  following  modification  to  the  in- 
struction and  then  gave  it  ^^  But  the  jury  must  judge  of  the  acts  and 
conduct  of  the  defendant,  and  determine  his  and  his  co-defendants' 
motives  from  their  acts  and  conduct,  and  if  their  acts  and  conduct 
can  be  reasonably  reconciled,  consistent  with  innocence,  then  it  is 
your  duty  to  consider  them  ;  but  if  his  acts  and  conduct  unerringly 
point  to  guilt,  then  you  should  convict."  The  objection  made  to 
the  instruction  as  given  is  this.  It  only  directs  the  jury  "  to  con- 
sider "  defendant's  acts,  if  they  be  consistent  with  his  innocence,  and 
does  not  direct,  in  such  a  case,  an  acquittal.  The  last  sentence  of 
the  instruction  would  not  have  been  misunderstood,  taken  in  connec- 
tion with  the  preceding  part  prepared  by  defendants'  counsel.  In 
that  the  court  informs  the  jury  that  they  are  to  adopt  such  reason- 
able explanation  as  will  account  for  defendants'  actions,  if  consistent 
with  the  evidence  and  their  innocence.  The  court,  in  the  modifica- 
tion, informs  the  jury  that  defendants'  motives  are  to  be  drawn  from 
their  acts,  and,  if  the  acts  and  conduct  be  consistent  with  innocence, 
referring  clearly  to  the  motives,  then  the  acts  and  conduct  of  the 
parties  are  to  be  considered.  How,  and  for  what  purpose  ?  Recur- 
ring to  the  first  sentence  of  the  instruction,  we  understand  that  they 
are  to  be  considered  as  an  explanation  of  their  motives,  and  proof  of 
their  innocence.  It  must  be  confessed  that  words  cripple  the  force 
of  the  instruction,  and  render,  in  a  measure,  its  meaning  obscure. 
But  we  do  not  think  that  an  interpretation  can  be  put  upon  it 
which  would  operate  to  the  prejudice  of  defendants. 

III.  The  court  instructed  the  jury  to  the  effect  that  the  combina- 
tion and  agreement  of  the  parties  to  commit  the  felony  could  be  proved 
by  the  circumstances  connected  with  the  transaction  which  is  the 
subject  of  the  accusation ;  in  other  words,  conspiracy  could  be  estab- 
lished by  circumstantial  evidence.  The  instruction  then  proceeds 
to  give  tne  reason  upon  which  the  rule  is  based,  being  the  fact  that 
there  is  rarely  found  a  case  where  the  crime  may  be  established  by 
direct  evidence,  and  in  order  to  discover  conspirators  courts  are  com- 
pelled to  consider  the  acts  and  circumstances  which  tend  to  point 
out  the  guilty  parties.  The  jury  are  informed,  in  the  same  instruc- 
tion, that  the  adequacy  of  the  evidence  in  such  cases,  like  other  ques- 
tions of  the  weight  of  evidence,  is  for  the  jury.  These  doctrines 
are  announced  in  language  somewhat  prolix,  and  accompanied  by 
the  use  of  adjectives  indicating  the  dangerous  character  of  the  crime. 
They  are  not  objectionable  as  rules  of  evidence ;  the  language  em- 
ployed, descriptive  of  the  character  of  the  offence,  does  not  modify 
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the  principles  of  the  instruction.  Evidence  of  the  character  indicated 
is  competent  to  establish  a  conspiracy.  That  the  jury  are  to  deter- 
mine upon  the  sufficiency  of  such  evidence  —  its  weight  —  there  can 
be  no  doubt.  The  jury  were  informed  in  another  instruction  that 
the  evidence  —  the  weight  of  evidence  —  to  authorize  them  to  con- 
vict should  satisfy  their  minds  of  the  guilt  of  the  prisoners  beyond  a 
reasonable  doubt.  The  language  of  the  instruction  is  criticised  by 
counsel,  and  the  expressions  used  in  reference  to  the  offence  of  con- 
spiracy generally,  it  is  claimed,  tended  to  the  prejudice  of  defend- 
ants before  the  jury.  We  are  unable  to  reach  such  a  conclusion. 
The  language  of  the  court  pronouncing  the  crime  of  conspiracy 
dangerous,  certainly  could  not  have  been  understood  by  the  jury  in 
a  manner  calculated  to  interfere  with  the  proper  apphcation  of  the 
correct  rules  given  them  to  be  applied  in  considering  of  their  verdict. 

It  is  proper  to  remark  that  the  instruction  we  are  now  considering 
is  an  extract  from  the  opinion  of  the  court  in  The  Commonwealth  v. 
McLean^  2  Par.  368,  quoted  in  Wharton's  Am.  Crim.  Law,  §  2351. 

IV.  It  is  next  and  lastly  urged  that  the  evidence  did  not  author- 
ize the  conviction  of  defendants.  As  we  have  before  intimated,  it 
was  circumstantial,  exclusively  so.  It  would  prove  unprofitable  to 
enter  into  a  discussion  of  the  evidence,  in  order  to  show  that  defend- 
ants were  rightly  convicted.  We  think  there  was  ample  evidence 
before  the  jury  to  authorize  them  to  infer  the  guilt  of  the  defend- 
ants. Certainly  it  cannot  be  claimed  that  there  is  such  an  absence 
of  proof  as  to  show  that  the  verdict  was  not  the  result  of  the  un- 
biased, intelligent,  and  honest  exercise  of  judgment  by  the  jury. 
Unless  it  be  made  so  to  appear,  we  cannot  disturb  the  judgment  of 
the  court  below.  Affirmed. 


Samuel  H.  Chute  v.  State  of  Mikkbsota. 

(19  Minn.  271.     Supreme  Court,  1872.) 

Nuisance,  —  Duplicity,  —  Inspection  of  Writing.  —  Immaterial  Evidence.  — 

View  by  Jury,  —  Law  1869,  ch.  64. 

Demurrer  sustained  for  duplicity. 

A  witness  was  allowed  to  refer  to  a  written  statement  for  the  purpose  of  refreshing  his 
memory.  Held^  there  was  no  weight  in  the  objection  that  it  did  not  «ppear  that  he 
was  unable  to  recollect  without  so  refreshing  his  memory. 

But  when  a  writing  has  been  thus  used  the  opposite  party  has  a  right  to  inspect  it  and 
to  cross-examine  upon  it. 

Upon  the  trial  of  an  indictment  for  nuisance  in  maintaining  a  ruinous  building,  the 
question  being  whether  the  building  was  in  fact  a  nuisance,  the  defendant  cannot 
abow  that  he  has  consulted  competent  builders  by  whom  he  was  advised  that  the 
building  was  not  in  danger  of  falling. 

Tbe  propriety  of  allowing  a  view  of  an  alleged  nuisance  by  the  jury  is  a  question  for 
the  discretion  of  the  court. 

7%e  record  of  a  resolution  of  the  city  council  passed  when  the  defendant  was  present  as 
an  alderman  of  such  city  council,  declaring  the  building  unsafe  and  a  public  nuisance, 
and  directing  the  defendant  to  remove  the  same,  is  not  admissible  against  the  defend- 
ant upon  the  question  whether  the  building  is  in  point  of  fact  a  nuisance, 
indictment  for  maintaining  a  building  alleged  to  be  a  nuisance  described  the  building 
I  situated  upon  lots  one  and  two  in  block  three,  &c.    The  evidence  showed  that  the 
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building  was  in  part  situate  upon  lots  one,  two,  and  three,  &c  HM  not  to  be  neces- 
sarily a  variance. 

A  mortgagor  who  removes  a  buildini^  situate  upon  mortga^d  premises  which  is  so 
ruinous  as  to  be  a  public  nuisance,  tor  the  purpose  of  abatmg  the  nuisance,  does  not 
thereby  incur  the  penalty  of  a  statute  prohibiting  the  remoi^  of  a  building  so  situ- 
ated **  with  the  intent  to  impair  or  lessen  the  value  of  the  mortgage." 

The  purpose  of  a  view  is  to  enable  the  jury  to  understand  and  apply  the  evidence  given 
in  court,  and  not  to  furnish  evidence. 

The  plaintiff  in  error,  Samuel  H.  CShute,  was  indicted  in  the 
District  Court  of  Hennepin  County.  He  demurred  to  the  indict- 
ment, and  his  demurrer  was  overruled,  and  trial  had,  resulting  in 
conviction.  He  removes  the  cause  to  this  court  by  writ  of  error. 
The  nature  of  the  offence  chained,  and  the  alleged  errors,  fully  ap- 
pear in  the  opinion  of  the  court. 

Lochren^  McNair  ^  Q-iljillan^  for  plaintiff  in  error. 

F.  R,  E.  Cornell^  Attorney  (Jeneral. 

By  the  Court,  Berry,  J.  I.  The  indictment  in  this  instance 
charges  two  distinct  offences  of  an  entirely  different  character.  One 
is  the  maintaining  of  a  stone  building  overhanging  a  public  street, 
and  liable  and  threatening  to  fall  into  the  same,  to  the  great  damage 
of  people  passing  along  such  street.  The  other  is  the  permitting  to 
remain  in  said  building  large  quantities  of  filth,  emitting  offensive 
stenches  dangerous  to  public  health.  The  demurrer  of  the  defend- 
ant below  should  therefore  have  been  allowed.  Gren.  St.  ch.  3,  sec. 
3.  This  conclusion  does  not,  however,  necessarily  determine  the 
case,  as  the  indictment  may  be  amended  by  striking  out  one  count. 
Gen.  St.  ch.  3,  sec.  7;  State  v.  Wood,  13  Minn.  121.  Whether 
there  is  anything  in  ihe  Attorney  Gteneral's  position,  that  as  no 
evidence  was  offered  as  to  the  latter  offence,  the  duplicity  of  the 
indictment  is  unimportant,  it  is  not  necessary  in  the  disposition 
which  we  make  of  this  case  to  consider. 

II.  F.  B.  Long,  a  witness  for  the  prosecution,  and  an  architect, 
testified  that  he  examined  the  building  above  mentioned,  and  made 
a  written  report  of  the  result  of  such  examination.  The  witness 
testifying  that  he  knew  that  the  report  (which  was  produced  and 
identified)  was  accurate  when  made,  the  court,  upon  the  offer  of 
the  county  attorney,  allowed  the  witness  to  examine  it  to  refresh 
his  recollection.  The  defendant's  counsel  argues  that  this  was  im- 
proper, because  it  did  not  appear  that  the  witness  did  not  recollect 
the  facts  without  refreshing  his  memory.  If  he  did  so  recollect, 
while  it  would  certainly  seem  to  be  idle  to  refresh  Ms  memory,  yet 
it  is  not  easy  to  see  in  what  respect  the  defendant  could  have  been 
injured,  nor  what  worse  could  be  said  of  the  inspection  of  the  re- 
port than  that  it  was  unnecessary.  If,  on  the  other  hand,  the 
memory  of  the  witness  required  refreshing,  his  examination  of  the 
report  was  entirely  unobjectionable. 

III.  Defendant  8  counsel  asked  the  court  to  require  that  he  be 
allowed  to  inspect  the  report  above  mentioned,  for  the  purpose  of 
cross-examining  the  Witness  Long,  but  the  court  denied  tne  request. 
We  see  no  good  reason  for  the  denial.  The  witness  had  sworn 
that  the  report  was  accurate  when  made,  and  it  was  handed  to,  and 
examined  by  him  for  the  purpose  of   refreshing  his  recollection. 
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Wky  should  not  the  opposite  counsel  have  been  permitted  to  in- 
q>ect  it  that  he  might  see  what  it  was ;  that  he  might  cross-examine 
as  to  its  accuracy,  and  as  to  the  time  when,  and  the  person  by  whom 
it  was  made,  and  that  he  might  ascertain  by  inspection  and  cross- 
examination,  whether  it  was  such  a  document  as  could  properly  and 
reliably  be  referred  to  by  the  witness  for  the  purpose  of  refreshing 
his  recollection  ? 

If  it  was  important  for  the  prosecution  that  the  witness  should 
be  permitted  to  examine  it,  why  was  it  not  equally  important  for 
the  defence  to  ascertain  by  its  inspection,  as  well  as  otherwise, 
whether  its  examination  was  really  calculated  fairly  to  subserve 
the  purpose  for  which  it  was  offered  to  the  witness  ?  We  think 
the  court  erred  in  refusing  defendant's  request.  Rex  v.  Ramsden^ 
2  Carr.  &  Payne,  603 ;  Hardy's  case,  24  How.  St.  Trial,  824 ;  Mer- 
rill V.  I.  ^  0.  R.  Co.  16  Wend.  600 ;  1  Gr.  Ev.  §  466. 

IV.  Defendant  offered  to  show  that  he  had  consulted  competent 
builders,  by  whom  he  was  advised  that  the  building  was  not  in 
danger  of  falling,  and  he  insists  that  the  court  erred  in  excluding 
the  testimony  offered.  Certainly  this  testimony  was  not  competent 
apon  the  questions  whether  the  building  was  or  was  not  a  nuisance, 
or  whether  defendant  was  answerable  for  maintaining  it ;  and  if,  as 
contended,  it  was  proper  to  be  considered  in  determining  upon  the 
amount  of  punislunent  to  be  inflicted  upon  the  defendant,  this 
might  be  a  very  good  reason  why  it  should  oe  addressed  to  the  court 
after  verdict,  but  no  reason  at  all  why  it  should  be  submitted  to 
the  jury. 

V .  At  the  request  of  the  County  Attorney,  and  against  the  ob- 
jection of  the  d^endant,  the  court  ordered  the  jury  under  the  charge 
of  an  officer  to  **  examine  and  view  the  building,"  and  such  ex- 
amination and  view  were  had  accordingly*  Defendant  claims  that 
the  order  was  error.  Sec.  10,  ch.  114,  Gen.  Stat,  enacts  that  "  the 
court  may  order  a  view  by  any  jury  empanelled  to  try  a  criminal 
case.''  The  propriety  of  allowing  a  view  is  thus  committed  to  the 
yliscretion  of  the  court,  and  there  is  nothing  to  show  that  the  dis- 
cretion was  abused  in  tins  instance.  So  far  as  the  settled  case 
shows,  the  order  was  "  to  examine  and  view  the  building."  The 
proper  purpose  of  such  examination  and  view  was  not  stated  by 
the  court,  it  being  taken  for  granted  that  the  jury  knew  their  duty. 
If  the  defendant  desired  the  jury  to  be  informed  on  this  subject, 
he  should  have  requested  the  court  to  give  the  necessary  directions. 

VI.  Notwithstanding  defendant's  objection,  the  court  received 
the  record  of  the  proceedings  of  the  City  Council  of  the  city  of  St. 
Anthony  (in  which  the  building  aforesaid  was  situate),  at  a  meet- 
ing holden  on  the  6th  day  of  September,  1870,  showing  that  de- 
fendant was  present  as  an  alderman,  and  that  a  resolution  was  then 
passed  declaring  said  building  unsafe,  and  a  public  nuisance,  and 
directing  the  defendant  to  remove  the  same.  We  are  unable  to 
perceive  any  ground  upon  which  the  reception  of  this  testimony 
3an  be  justifled.  If  the  defendant  had  offered  evidence  ten<^ng  to 
^ow  that  he  was  entirely  and  excusably  ignorant  of  the  state  of 
£efccts  which  made  the  building  a  nuisance,  there  might  be  some 
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reason  for  showing  that  he  was  not  thus  ignorant,  and  for  that  pur- 
pose the  records  aforesaid  might  have  been  competent.  But  that 
IS  not  this  case.  Defendant  did  not  set  up  excusable  ignorance  of 
the  faets^  but  claimed  that  they  did  not  make  the  building  a  nui- 
sance. Still  if  the  only  possible  effect  of  the  testimony  (the  records) 
was  to  show  notice  and  Knowledge  on  defendant's  part  of  the  con- 
dition of  the  building  (for  which  purpose  the  Attorney  General 
contends  it  was  competent),  its  reception  might  be  regarded  as 
harmless.  But  as  it  might  influence,  and  we  cannot  say  that  it  did 
not  influence,  the  minds  of  the  jury  in  reference  to  the  main  ques- 
tion whether  a  nuisance  existed  or  not,  we  think  its  reception  was 
substantial  error. 

VII.  The  indictment  was  for  maintaining  the  building  upon  lots 
one  and  two,  in  block  three,  &c.  The  evidence  showed  tnat  the 
building  was  in  part  situate  upon  lots  one,  two,  and  three,  in  block 
three,  &c.  The  defendant  requested  the  court  to  charge  the  jury, 
"  that  the  building  in  question  is  shown  by  the  evidence  to  be  situate 
in  part  on  premises  and  land  not  described  in  the  indictment,  and 
therefore  the  jury  cannot  on  this  indictment  find  the  defendant 
guilty  of  the  offence  chained  by  maintaining  it."  The  allegations 
of  the  indictment  as  to  the  lots  upon  which  the  building  was  situ- 
ate are  descriptive  of  the  identity  of  the  subject  of  the  action,  and 
therefore  essential  to  be  proved  as  laid.  1  Gr.  Ev.  sees.  66,  58,  61, 
63,  65  ;  2  Gr.  Ev.  sec.  12  ;  People  v.  Slater,  5  Hill,  401 ;  1  Arch. 
Cr.  PI.  and  Pr.  [119]  and  notes;  Wharton's  Cr.  Law,  sec.  281. 
It  was,  therefore,  necessary  in  this  case  to  show  that  defendant  was 
maintaining  a  building  upon  lots  one  and  two  in  block  three,  &c, 
which  as  maintained  upon  said  lots  was  a  nuisance.  If  the  evi- 
dence showed  that  such  building  extended  over  upon  lot  three,  the 
case  would  be  one  of  redundancy  of  proof,  not  a  case  of  variance. 
1  Gr.  Ev.  sec.  67.  Testimony  showing  that  the  building  extended 
over  upon  lot  three  would,  of  course,  be  outside  of  the  issue,  though 
we  do  not  discover  that  it  was  objected  to  in  this  case.  But  while 
the  defendant  could  not  under  this  indictment  properly  be  convicted 
of  maintajning  a  nuisance  upon  lot  three,  still  he  could  properly  be 
convicted  of  maintaining  a  nuisance  upon  lots  one  and  two  (if  the 
evidence  was  sufiicient),  notwithstanding  it  appeared  that  the  build- 
ing extended  over  upon  lot  three.  The  court  was  therefore  right  in 
refusing  defendant's  above  request,  though  we  do  not  discover  that 
the  jury  were  properly  instructed  upon  this  point. 

VIII.  Defendant  in  his  last  point  claims  generally^  that  the  court 
erred  in  refusing  several  of  his  requests,  and  in  its  own  charge  to  the 
jury.  As  defendant's  counsel  has  not  deemed  it  necessary  to  enlarge 
upon  the  matters  thus  referred  to,  or  to  cite  authorities  in  support  of 
his  general  claim,  we  will  only  refer  briefly  to  one  or  two  points 
whidi  it  may  be  of  importance  to  consider  in  view  of  possible  future 
proceedings.  It  appears  that  there  was  a  mortgage  upon  the  prem- 
ises upon  which  the  building  before  mentioned  was  situate,  and  de- 
fendant asked  the  court  to  instruct  the  jury  that  defendant  could  not 
remove  the  building  without  subjecting  himself  to  criminal  liability 
under  the  provisions  of  ch.  64,  Laws  1869,  and  that  under  such 
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circiimstances  the  law  does  not  throw  upon  him  the  duty  of  incuT- 
ring  such  liability.  Ch.  64,  Laws  1869,  makes  it  a  criminal  offence 
for  a  mortgagor  to  remove  any  building  situate  upon  mortgaged  real 
estate  to  the  prejudice  of  the  mortgagee,  "  with  the  intent  to  impair 
or  lessen  the  value  of  the  mortgage,"  without  consent  of  the  mort- 
gagee. We  are  of  opinion  that  the  court  was  right  in  refusing  de- 
fendant's above  request,  and  in  charging  the  jury  that  "  if  a  mort- 
gagor removes  a  building  not  with  the  intent  to  impair  the  value  of 
the  mortgage,  but  in  performance  of  his  duty  to  the  public  to  remove 
a  nuisance,  such  removal  would  not  make  him  liable  to  a  prosecution 
under  this  act,  especially  if  the  act  is  done  in  pursuance  of  an  order 
from  pubUc  authority." 

IX.  The  court  also  charged  the  jury  as  follows :  "  You  must 
weigh  the  evidence  given  in  court,  coupled  with  your  own  examina- 
tion, and  if  you  are  satisfied  therefrom,  beyond  a  reasonable  doubt, 
that  the  building  is  a  nuisance,  and  dangerous  to  the  public,  you 
should  so  find."  Defendant's  exception  to  this  instruction  was,  we 
think,  well  taken.  We  think  the  court  below  misconceived  the 
proper  purpose  of  a  view  by  a  jury.  The  view  is  not  allowed  for 
the  purpose  of  furnishing  evidence  upon  which  a  verdict  is  to  be 
found,  but  for  the  purpose  of  enabling  the  jury  better  to  understand 
and  apply  the  evidence  which  is  given  in  court.  Commonwealth  v. 
Knapp^  9  Pick.  516. 

If  this  were  not  so,  then  in  every  case  of  a  view  it  would  be  impos- 
sible to  determine  whether  the  verdict  was  justified  by  the  evidence 
or  not,  since  whatever  the  jurors  might  see  upon  the  view  could  not 
be  presented  in  a  case  reporting  the  testimony.  And  again,  one 
juror  might  observe  something  upon  the  view  which  another  did  not, 
so  that  the  same  evidence  would  not  in  fact  be  submitted  to  the  entire 
jury.  The  case  would  then  stand  as  if  one  juror  had  private  and 
peculiar  knowledge  of  facts  not  known  to  his  fellows,  to  make  which 
available,  it  is  held,  that  the  juror  must  be  sworn  and  testify  to  the 
same.  1  Gr.  Ev.  §  364,  note  2  ;  1  Starkie  Ev.  510,  note  2.  Besides 
this,  the  parties  have,  for  the  most  obvious  reasons,  a  right  to  know 
just  what  evidence  is  submitted ;  but  this  cannot  be  if  every  juror  is 
to  be  permitted  to  look  up  facts  on  his  own  account. 

A  different  rule  as  to  the  proper  purpose  of  a  view  may  perhaps 
be  allowed  in  case  of  proceedings  (not  according  to  the  course  of 
the  common  law),  to  estimate  damages,  as  in  Parks  v.  Boston 
(15  Pick.  209),  though  we  refer  to  this  merely  to  say  that  we  do 
not  now  decide  the  question  which  such  a  case  would  present.  This 
disposes  of  all  the  points  which  we  deem  it  necessary  to  consider. 

The  result  is,  that  the  judgm^nt  is  reversed ;  but  as  the  indict- 
ment may  be  amended  by  striking  out  one  count,  we  remand  the 
case  that  application  may  be  made  for  such  amendment,  and  there- 
npon  a  new  trial  had,  or  in  case  the  amendment  be  not  obtained,* 
toat  the  defendant  may  be  discharged. 
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GusTAVus  Peterson,  plaintiff  in  error,  v.  The  State  of 

Georgia,  defendant  in  error. 

(47  Georgia,  524.     Supreme  Court,  1873.) 

hidictment  —  Certainty.  —  Codsy  §  4535.  —  Infant  Witness,  —  Witnessed 
Opinion  when  Evidence  —  Code^  §  4257.  —  Reasonahle  Doubt. 

Under  §  4535  of  the  Georgia  Penal  Code,  an  indictment  which  alleges  that  the  defendant 
"  did  shoot  off  and  discharge  said  pistol  in  and  apon  the  said  J.  S.,  and  upon  the  left 
side  of  the  said  J.  S.  did  inflict  one  mortal  wound,"  need  not  allege  that  the  pistol 
was  charged  with  gunpowder  and  a  bullet,  and  that  such  bullet  struck  the  deceased 
and  produced  the  wound. 

The  court  will  not  reverse  the  judge's  ruling  admitting  a  jounjg^  child  as  a  witness, 
merely  because  it  appears  that  in  answer  to  a  question  she  said  that  "  if  she  told  a 
story  she  would  be  put  in  iail  as  a  punishment." 

A  witness  cannot  be  allowea  to  testify  that  the  impression  made  on  his  mind  by  the 
confessions  of  the  defendant  was  that  the  defendant  was  justifiable  in  shooting. 

Under  the  Georgia  Code,  §  4257,  the  recommendation  by  the  jury  of  imprisonment 
for  life,  in  place  of  the  punishment  of  death,  is  not  authoritatively  binaing,  unless 
the  conviction  is  founded  solely  upon  circumstantial  evidence. 

If  there  be  luiy  error  in  the  followmg  chai'ge,  "A  reasonable  doubt  is  such  an  one  am 
an  upright  man  might  entertain  in  an  honest  investigation  after  truth  from  the  evi- 
dence/' —  the  error  is  in  favor  of  the  defendant. 

GusTAVUS  Peterson  was  placed  upon  trial  for  the  murder  of  John 
Sims,  alleged  to  have  been  committed  April  2d,  1872.  The  defend*- 
ant  pleaded  not  guilty.     The  evidence  made  the  following  case  :  — 

The  defendant  was  standing  on  the  railroad  bed  when  he  shot 
John  Sims ;  the  deceased  and  his  wife,  a  colored  woman  named 
Alice,  were  in  a  house ;  the  defendant's  wife  had  recently  given  birth 
to  a  child ;  defendant  called  to  Alice  and  asked  her  to  bring  his 
child  out  there  ;  Alice  replied  she  did  not  wish  to  go  out  there ;  the 
deceased  said,  "  Take  his  damned  child  out  there  ; "  Gustavus  said, 
'*  Come  out  here,  sir,  and  tell  Alice  to  give  me  my  damned  cuild ;  " 
deceased  then  went  to  the  door  and  said,  "  Come  out  here,  Alice, 
and  give  him  his  damned  child  ; "  defendant  said,  *'  Come  clear  out 
here,  and  tell  Alice  to  give  me  my  damned  child  ; "  deceased  went  out 
and  said  it ;  defendant  then  said,  "  John,  you  are  the  occasion  of  me 
and  Alice  being  parted; "  deceased  replied,  "  How  am  I  the  occasicm 
of  it ; "  defendant  said,  "  You  were  the  cause  of  it,  with  your 
damned  smartness."  They  then  commenced  cursing  each  other,  the 
defendant  having  somewhat  the  advantage  in  the  war  of  profanity. 
Defendant  drew  a  pistol,  shot  deceased  twice,  and  then  ran  towaxas 
town  as  rapidly  as  possible.  At  the  first  shot  deceased  fell  on  his 
knees,  at  the  second,  he  came  into  the  lot  and  asked  for  help.  Alioe 
was  deceased's  wife.  She  was  living  in  a  new  house  ofiE  from  Crai^- 
ford  Broadnax's.  Deceased  was  living  down  by  the  railroad.  The 
defendant  confessed  that  he  committed  the  homicide,  alleging,  at 
the  same  time,  that  deceased  had  a  knife. 

The  jury  found  the  defendant  guilty  and  recommended  him  to 
the  mercy  of  the  court.  Whereupon  the  defendant  moved  for  a 
new  trial,  upon  the  following  grounds,  to  wit :  — 

1st.  Because  the  court  erred  in  refusing  to  quash  the  indictment^ 
because  it  was  not  alleged  therein  that  the  pistol  was  charged  -with 
gunpowder  and  a  leaden  bullet,  and  that  such  leaden  bullet,  or  any 
bullet,  struck  deceased  and  produced  the  wound  of  which  he  died. 
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2cL  Because  the  court  erred  in  ruling  Ellen  Benton  to  be  a  com- 
petent witness,  she  appearing  to  be  a  mere  child  about  three  feet 
and  a  half  high,  and  about  seven  or  eight  years  old ;  said  Ellen  hav- 
ing, among  the  answers  to  questions  put  to  her  bv  the  court,  stated 
that  if  she  told  a  story  she  would  be  put  in  jail  as  a  punishment 
therefor. 

3d.  Because  the  court  erred  in  excluding  the  impressions  of  the 
witness,  Kemp ;  said  witness  having  testified  that  the  impression 
made  on  his  mind,  by  the  confessions  of  defendant,  was,  that  the 
deceased  was  after  him  with  a  knife,  and  that  the  defendant  was 
justifiable  in  shooting. 

4th.  Because  the  jury  found  contrary  to  the  following  charge : 
(This  charge  was  merely  the  reading  to  the  jury  the  different  grades 
of  homicide,  and  the  circumstances  of  justification  as  found  in  the 
Revised  Code.) 

5th.  Because  the  court  erred  in  omitting  to  charge  the  jury  as 
follows :  *'  The  punishment  of  murder  is  death,  but  may  be  com- 
muted to  confinement  in  the  penitentiary  for  life  in  the  following 
cases :  By  sentence  of  the  presiding  judge,  if  the  conviction  is 
founded  solely  on  circumstantial  testimony,  or,  if  the  jury  trying 
the  traverse  shall  so  recommend. 

"  In  the  former  case,  it  is  discretionary  with  the  judge ;  in  the  lat- 
ter, it  is  not." 

6th.  Because  the  court  erred  in  the  following  charge  :  "  K  there 
exists  any  reasonable  doubt  from  the  testimony  of  defendant's  guilt, 
you  should  give  him  the  benefit  of  such  doubt.  A  reasonable  doubt 
is  such  an  one  as  an  upright  man  might  entertain  in  an  honest  in- 
vestigation after  the  truth,  from  the  evidence." 

The  court  overruled  the  motion  for  a  new  trial,  and  sentenced  the 
defendant  to  be  hung.  The  defendant  excepted  upon  each  of  the 
aforesaid  grounds,  and  now  assigns  error  thereon. 

D.  H.  Pope^  Smith  ^  JoneSy  for  the  plaintiff  in  error. 

John  C.  Rvlhtrfordy  Solicitor  General,  for  the  State. 

Montgomery,  Judge.    1.  Many  English  judges  have  regretted 
the  nice  technical  particularity  required  by  the  common  law  in  in- 
dictments.    Fortunately  for  the  preservation  of  the  good  order  and 
peace  of  this  State,  it  has  for  many  years  only  been  necessary  to 
state  the  crime  "  so  plainly  that  the  nature  of  the  offence  charged 
may  be  easily  understood  by  the  jury."     Code,  4535.     The  indict 
ment  charges  that  the  prisoner  ^'  did  shoot  off  and  discharge  said 
pistol  at,  in,  and  upon  the  said  John  Sims  (the  person  slain),  and 
upon  the  left  side  of  the  said  John  Sims  did   inflict  one  mortal 
inround,  of  the  breadth  of  one  half  inch,  and  depth  of  six  inches,  of 
which  mortal  wound  the  said  John  Sims,  on,  &c.,  in  the  county 
aforesaid,  died."     Is  not  the  nature  of  the  offence  so  plainly  stated 
as  to  be  easily  understood  by  the  jury  ?     To  ask  the  question  is  to 
answer  it. 

2.  The  court  must,  by  examination,  decide  upon  the  capacity  of 

a  i^ritness  allied  to  be  incompetent  on  account  of  childhooa.    Code, 

3803.     This  is  one  of  those  cases  that  must,  from  its  very  nature, 

be    confined  abnost  exclusively  to  the  judge  of  the  Superior  Court. 
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He  lias  the  child  before  him.  We  can  only  judge  of  its  capacity 
from  written  evidence.  In  this  case,  we  are  asked  to  reverse  the 
judge's  ruling  on  this  point  because  of  the  answer  of  the  child,  who 
is  alleged  to  be  seven  or  eight  years,  to  a  single  question.  What 
the  question  was,  the  record  does  not  inform  us.  We  are  only  told 
that  "  said  Ellen,  among  the  answers  to  questions  put  to  her  by  the 
court,  said  if  she  told  a  story  she  would  be  put  in  jail,  as  a  punish- 
ment therefor."  Is  not  the  statement  true  ?  Surely,  if  one  com- 
mits perjury,  that  is  precisely  what  would  be  done  with  him  in  the 
first  instance,  in  the  absence  of  bail.  Of  course,  so  flagrant  an  abuse 
of  discretion  on  the  part  of  the  court  below  may  be  imagined  as 
would  justify  correction  by  this  court.     The  present  is  no  such  case. 

3.  One  part  of  a  conversation  being  given  in  evidence,  the  oppo- 
site party  may  prove  the  whole.  But  to  allow  the  witness  to  state 
the  deductions  drawn  by  him  from  the  conversation  is  at  once  to 
trench  upon  the  province  of  the  jury,  and  to  transform  the  witness, 
pro  hac  vice^  into  a  juror.  Woodward  v.  Gates^  88  Georgia,  205. 
A  witness  may  infer  a  previous  difficulty  between  parties  from  their 
conduct.  Information  so  derived  does  not  make  him  competent  to 
prove  it.  An  examination  of  Printup  v.  Mitchell  (17  Georgia,  561), 
and  of  Lockett  v.  Mints  (27  Georgia,  210),  relied  on  by  plaintiff  in 
error  to  support  his  position  on  this  point,  will  show  that  they  fail 
to  sustain  him.  The  witnesses  in  both  cases  testify  to  facts  as  they 
saw  or  heard  them.  The  inference  of  a  witness  is  inadmissible, 
where  that  inference  is  a  mere  conclusion  drawn  from  facts.  Martin 
V.  State^  38  Georgia,  297.  In  short,  whatever  language  a  witness 
may  use,  if  he  is  evidently  testifying  to  his  recollection  of  facts,  as 
he  saw  or  heard  them,  the  evidence  is  admissible.  Franklin  v.  The 
Mayor^  ^c.  12  Georgia,  260.  So,  an  expert  may  give  his  opinion 
upon  a  hypothetical  state  of  facts,  and  an  ordinary  witness  may 
sometimes  give  his  opinion  as  to  the  existence  of  an  ideal  fact  — 
one  capable  of  being  perceived,  but  not  seen  or  heard ;  as,  for  in- 
stance, the  affection  existing  between  man  and  wife,  the  value  of 
property,  the  sanity  of  an  individual,  perhaps  the  age  of  a  person, 
handwriting,  &c.  In  such  cases  the  ordinary  witness  is  required  to 
state  the  facts  upon  which  his  opinion  is  founded.  But  when  he 
attempts  to  deduce  a  substantive  fact  (so  to  call  it)  from  what  he 
has  seen  or  heard,  he  gets  beyond  the  province  of  a  witness  and 
enters  the  domain  of  a  juror.  To  apply  the  principle  to  the  pres- 
ent case :  The  fact,  if  such  was  the  fact,  that  the  deceased  ap- 
proached the  prisoner,  knife  in  hand,  in  a  hostile  manner,  was  a 
fact  of  substance,  capable  of  being  seen.  If  the  prisoner,  in  the 
conversation  about  wnich  the  witness  testified,  had  said  the  deceased 
so  approached  him,  the  testimony  would  have,  of  course,  been  ad- 
missible (that  would  have  been  a  substantive  fact  heard  by  the 
witness),  but  the  inference  of  the  witness,  that  such  was  the  case,  is 
not.     See  Potts  v.  House^  6  Georgia,  324. 

4.  In  Long  v.  The  State  (38  Georgia,  491),  this  court  decided  that 
"  the  jury,  in  a  murder  case,  have  no  right  authoritatively  to  recom- 
mend in  lieu  of  the  death  penalty  imprisonment  for  life,  except  when 
the  conviction  is  founded  solely  on  circumstantial  evidence."     In 
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this  case  Ellen  Benton  testified  that  she  saw  the  prisoner  shoot  the 
deceased.  Hence,  to  have  given  section  4267  of  tne  Code  in  charge 
to  the  jnry  would  have  been  charging  law  not  applicable  to  the  case. 

6.  The  charge  of  the  court  that  "  a  reasonable  doubt  is  such  an 
one  as  an  upright  man  might  entertain  in  an  honest  investigation 
after  truth  from  the  evidence,"  is  more  favorable  to  defendant  than 
perhaps  a  strictly  accurate  definition  of  a  reasonable  doubt  might 
warrant.  It  leaves  the  inference  open  to  the  jury  that  any  doiu)t, 
which  an  upright  man  might  entertain  of  the  prisoner's  guilt,  would 
justify  an  acquittal. 

6.  We  do  not  think  the  verdict  contrary  to  the  charge  of  the 
court.  ,     Judgment  a^rmed. 


James  Whtttbn,  plaintiff  in  error,  v.  The  State  of  Geobgia, 

defendant  in  error. 

(47  Georgia,  297.     Sapreme  Court,  1878.) 

Oredihility  of  Witness  a  Question  for  the  Jury,  —  Constitutional  Law.  —  Ex* 
cessive  Fines*  —  Gruel  and  Unusual  Punishments, 

When  the  credit  of  a  witness  is  impeached  by  evidence  affecting  his  character  for  yerac- 
itj,  and  counter  evidence  is  offered  to  sustain  it,  the  question  of  his  credibilit j  is  pe- 
culiar! j  a  question  for  the  jury. 

A  sentence  to  six  months'  imprisonment  or  the  payment  of  a  fine  of  $250  and  costs,  for 
an  assault  and  battery,  is  not  void  as  imposing  an  excessive  fine  or  inflicting  a  cruel 
or  unusual  punishment. 

James  Whttten  was  placed  upon  trial  for  the  offence  of  assault 
and  battery,  and  pleaded  not  guilty. 

The  following  evidence  was  introduced :  — 

F.  Gore,  sworn :  Witness  is  the  prosecutor ;  on  April  22d,  1872, 
defendant  came  to  witness'  field,  in  Randolph  County,  where  he  was 
ploughing,  and  notified  him  to  attend  and  work  the  road ;  defendant 
was  a  road  overseer  ;  he  told  defendant  that  "  he  would  send  a  hand 
in  his  place  ;  "  defendant  replied  that  "  he  would  not  receive  him  ;  " 
^tness  then  said,  "  K  you  have  come  here  to  raise  a  fuss  with  me, 
you  must  go  somewhere  else  to  raise  it ;  "  thereupon,  a  general  quar- 
rel arose  ;  defendant  got  down  from  his  mule,  with  his  knife  in  his 
hand,  came  over  the  fence,  and  was  approaching  witness,  when  wit- 
ness picked  up  a  piece  of  a  fence  rail  and  threatened,  if  he  came 
nearer,  to  strike  him  with  it ;  defendant  then  got  back  over  the 
fence  and  rode  off ;  witness  went  that  day  to  see  J.  A.  Moreland, 
-who  was  a  justice  of  the  peace  and  road  commissioner,  to  ascertain  if 
he  had  the  right  to  put  in  a  hand  to  work  in  his  place  ;  Moreland  told 
^v^itness  that  he  thought  he  had  the  right,  if  he  put  in  a  good  hand  ; 
on  his  way  back,  witness  met  defendant  in  the  road  ;  defendant  said 
to  him,  "  Why  don't  you  want  to  work  the  road,  you  damned  lazy 
son  of  a  bitch  r  "  defendant  called  witness  that  three  times  ;  accused 
-witness  of  stealing  his  property  from  women  and  children  ;  witness 
said  he  "  had  never  stolen  from  him,  nor  had  he  (witness)  acted  as 
he  had,  to  go  into  Pace's  gin-house  and  take  a  cat ;  "  defendant  got 
do'wn  from  his  mule  with  his  knife ;  witness  had  a  stick,  with  which 
he  was  walking ;  defendant  approached  him  with  his  knife  ;  witness 
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struck  a^  him  with  his  stick  as  defendant  approadied,  and  aimed  to 
knock  the  knife  out  of  his  hand  ;  they  had  a  scuffle,  in  which  defend- 
ant cut  witness  on  the  hand,  and  cut  his  pants  on  tiie  front  next  the 
belly  ;  witness  got  hold  of  him  and  held  him  until  he  agreed  to  let 
witness  alone;  defendant  got  up  and  walked  o£E;  defendant  then 
picked  up  a  piece  of  a  rail,  approached  witness,  and  struck  him  a  se- 
vere blow  on  the  head,  and  they  again  had  a  contest,  until  witness  a 
second  time  obtained  a  firm  hold  and  held  defendant  until  he  agreed 
to  quit ;  witness  did  not  tell  J.  A.  Moreland,  at  the  time  referred  to, 
that  Whitten  did  not  get  over  the  fence  into  the  field,  and  that  he 
(witness)  got  over  the  fence  with  the  piece  of  rail  and  approached 
defendant;  did  not  tell^Hart,  at  the  time  and  place  mentioned,  a 
few  minutes  after  the  fight  was  over,  that  he  had  struck  Whitten 
and  knocked  him  down  with  the  stick ;  witness  talked  with  Hart  at 
that  time  ;  showed  him  the  cut  on  his  hand  and  the  cut  on  his  pants. 

EVIDBNOE  FOR  THE  DEFENDANT. 

John  A.  Morland,  sworn  :  Prosecutor  came  to  see  witness  on  the 
day  of  the  difficulty,  to  obtain  a  warrant  for  the  defendant  for  his 
conduct  in  the  field ;  witness  is  a  road  commissioner  and  a  justice 
of  the  peace ;  told  witness  that  defendant  did  not  get  over  the 
fence,  but  that  he  (prosecutor)  got  over  the  fence  with  a  piece  of 
rail ;  that  defendant  got  down,  tied  his  mule,  and  took  out  his  knife  ; 
that  prosecutor  got  back  over  the  fence  into  the  field ;  prosecutor  s 
character  for  truth  and  veracity  is  bad ;  witness  would  not  beUeve 
him  on  his  oath  in  a  court  of  justice. 

George  P.  Hart,  sworn :  Witness  was  at  work  in  his  field  when 
prosecutor  came  along,  a  few  minutes  after  the  difficulty  ;  prosecu- 
tor said  that  ^^  he  had  struck  defendant  twice  with  a  stick,  and  had 
left  him  lying  in  the  road  ; ''  asked  witness  to  go  down  and  attend 
to  him  ;  prosecutor  did  not  show  witness  the  cut  on  his  hand  or  on 
his  pants  ;  saw  no  blow  on  him  except  a  little  place  on  the  side  of 
his  lace ;  knows  the  general  character  of  prosecutor ;  would  not  be- 
lieve him  on  his  oath  in  a  court  of  justice. 

Henry  L.  Hart,  David  Jones,  Joseph  Jones,  R.  C.  Levin,  J.  T. 
Berry,  all  testified  that  from  their  knowledge  of  the  general  charac- 
ter of  the  prosecutor,  they  would  not  believe  him  on  his  oath  in  a 
court  of  justice. 

Rebuttal  for  the  State. 

•  John  Kiddoo,  W.  D.  Kiddoo,  S.  A.  McNeil,  John  M.  Redding, 
S.  T.  Jenkins,  W.  L.  Baldwin,  James  R.  Wooten,  John  W.  Sealy, 

Isaac  Duke,  Henry  Hartfield, Shelly,  L.  S.  Chastain,  Jacob 

Davis,  and  E.  L.  Douglass,  all  testified  that  from  their  knowled^ 
of  the  general  character  of  prosecutor  they  would  believe  him  on  his 
oath  in  a  court  of  justice. 

The  jury  found  the  defendant  guilty. 

A  motion  for  a  new  trial  was  made  upon  the  ground  that  die 
verdict  was  contrary  to  the  evidence,  which  was  overruled  by  the 
court;  Defendant  was  sentenced  to  six  months'  imprisonmenit 
from  which  he  might,  at  any  time,  be  released  by  the  payment  of  8 
fine  of  $250  and  costs. 
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Plaintiff  in  error  excepts  to,  and  assigns  error  in  the  following 
mHngs  of  the  court :  — 

Ist.  In  overruling  said  motion  for  a  new  trial. 
2d.  In  imposing  a  cruel  and  oppressive  penalty,  and  one  entirely 
disproportionate  to  the  nature  and  character  of  the  offence. 
M.  Fielder^  for  plaintiff  in  error. 

J.  S.  FleweUen^  Solicitor  General,  represented  by  B.  S.  WorrUly 
for  the  State. 

McCay,  Judge.  There  can  be  no  good  reason  for  sa^ng  this 
verdict  is  not  supported  by  the  evidence,  other  than  the  behef  of  the 
plaintiff  in  error,  that  the  State's  witness  was  not  worthy  of  credit. 
It  woCdd,  in  our  judgment,  be  an  infringement  by  the  court  on  the 
province  of  a  jury,  to  undertake  to  say  that  they  ought  not  to  have 
believed  the  witness.  The  jury  are  the  judges  of  the  credibility  of 
the  witnesses,  in  a  special  sense.  They  see  them,  they  hear  them. 
The  eye,  the  tone,  the  manner,  the  expression  of  countenance,  all 
speak,  and  bear  testimony,  i^ro  and  eon^  that  cannot  be  got  into  a 
brief  of  the  testimony  or  bill  of  exceptions.  In  this  case,  too,  there 
were  many  witnesses  to  the  good  character  of  the  witness.  True, 
the  defendant's  witnesses  were  the  nearest  neighb(Mii  of  the  witness. 
But  it  often  happens,  in  this  country,  that  the  people,  and  especially 
the  business  meo  of  the  county  town,  know  pec^le  better  than  those 
living  far  nearer  them. 

We  do  not  think  that  the  section  of  the  Bill  of  Rights  prohibiting 
excessive  fines,  &c.,  applies  to  circumstances  such  as  this.  Here  the 
Legislature  has  ^iven  the  judge  discretion,  and  he  has  acted  within 
the  limits  fixed  oy  law.  We  greatly  doubt  if  it  be  the  province  of 
this  court  to  interfere  with  this  discretion,  under  any  circumstances. 
How  is  this  court  to  enter  into  the  motives  of  the  judge  ?  The 
object  of  punishment  is  to  prevent  crime.  Perhaps  the  circum- 
stances of  the  community  may  require  a  judge  to  put  heavy  pen- 
alties on  convicts,  and  crime  may  be  specially  prevalent,  and  it  may 
be  to  the  public  interest  to  startle  those  liable  to  guilt.  The  pris- 
oner has  violated  the  law.  The  penalty  fixed  by  law  is  greater 
tiian  the  judge  has  assessed.  His  discretion  has  lessened  it,  though 
not  so  much  as  his  counsel  thinks  it  ought  to  have  done.  But  how 
are  we  to  know  what  the  state  of  public  morals  in  Randolph  County 
requires  ?  Indeed,  if  this  man  is  guilty,  the  punishment  is  light 
enough ;  and  if  public  opinion  in  Randolph  County  thinks  it  too 
heavy,  it  may  be  that  opinion  needs  to  be  educated  into  a  greater 
horror  of  crimes  like  this. 

Whether  the  law  is  unconstitutional,  a  violation  of  that  article  of 
the  Constitution  which  declares  excessive  fines  shall  not  be  imposed 
nor  cruel  and  unusual  punishments  inflicted,  is  another  question. 
The  latter  clause  was,  doubtless,  intended  to  prohibit  the  barbarities 
of  quartering,  hanging  in  chains,  castration,  &c.  When  adopted 
by  tiie  framers  of  the  Constitution  of  the  United  States,  larceny  was 
generally  punished  by  hanging;  forgeries,  burglaries,  &c.,  in  the 
same  way,  for,  be  it  remembered,  penitentiaries  are  of  modem  ori^n, 
and  I  doubt  if  it  ever  entered  into  the  mind  of  men  of  that  S&jy 
that  a  crime  such  as  this  witness  makes  the  defendant  guilty  of 
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deserved  a  less  penalty  than  the  judge  has  inflicted.  It  would  be 
an  interference  with  matters  left  by  the  Constitution  to  the  legis- 
lative department  of  the  government,  for  us  to  undertake  to  weigh 
the  propriety  of  this  or  that  penalty  fixed  by  the  Legislature  for 
specific  offences.  So  long  as  they  do  not  provide  cruel  and  unusual 
punishments,  such  as  disgraced  the  civilization  of  former  ages,  and 
made  one  shudder  with  horror  to  read  of  them,  as  drawing,  quar- 
tering, burning,  &c.,  the  Constitution  does  not  put  any  limit  upon 
l^islative  discretion.  Judgment  affirmed. 


Charles  Wilson  v.  The  State. 

(8  Heisk,  282.     Supreme  Court,  Tennessee,  1871.) 

Constitutional  Law.  —  Highi  of  Accused  to  he  heard.  —  Oonfesiians  when 

Voluntary. 

Under  the  Constitation  of  Tennessee,  art.  1,  s.  9,  giving  to  a  person  accused  the  right 
to  be  heard  by  himself  and  his  counsel,  the  right  conferred  is  not  to  make  a  sworn 
or  unsworn  statement  of  facts  not  otherwise  proved,  but  to  argue  the  cai»e  upon 
the  facts  in  evidence. 

Where  a  prosecutor,  pursuing  a  prisoner,  came  up  with  him  in  the  road,  drew  his  gun, 
and  oaoered  him  to  halt,  and  his  brother  coming  up,  said  the  prosecutor  ought  to  have 
shot  the  prisoner,  when  the  prosecutor  said  to  the  prisoner  he  should  not  be  harmed ; 
and  thereupon  the  parties  proceeded  two  and  a  naif  miles,  when  the  prisoner  con- 
fessed.   Hdd,  admissible  in  evidence. 

Ebrob  to  the  Criminal  Court,  July  Special  Term,  1870,  John  R. 
Flippin,  J.,  presiding. 

Horrigan^  for  prisoner. 

Attorney  General  ffeiekell^  for  the  State. 

Sneed,  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  put  upon  his  trial  before  the  Criminal  Court  of 
Shelby  County,  at  the  July  Special  Term  of  said  court,  1870,  upon 
his  plea  of  not  guilty  to  an  indictment  for  grand  larceny.  He  was 
found  guilty,  and  his  term  of  confinement  in  the  penitentiary  was 
fixed  by  the  jury  at  the  period  of  five  years.  His  motions  for  a 
new  trial  and  in  arrest  of  judgment  being  overruled,  judgment  was 
pronounced  according  to  the  verdict,  and  the  prisoner  appealed  in 
error.  Having  abandoned  his  appeal,  and  having  been  committed 
in  pursuance  of  the  verdict  and  judgment,  his  counsel  has  presenteki 
the  record  of  the  cause  here,  upon  an  application  for  a  writ  of  error, 
which  was  granted,  and  the  prisoner  arraigned  at  the  bar  of  this 
court. 

Among  the  errors  of  law  assigned  here,  upon  which  a  new  trial 
is  demanded,  is  the  refusal  of  the  court  to  allow  the  prisoner  to 
make  his  own  statement  before  the  jury,  in  regard  to  the,  offence  of 
which  he  was  accused.  The  application,  and  ruling  of  the  court 
upon  it,  are  thus  set  forth  in  the  bill  of  exceptions :  "  The  defend- 
ant announced  that  he  had  no  witness  to  be  examined.  He  then 
moved  the  court  to  be  permitted  to  make  an  unsworn  statement  in 
regard  to  the  charge  for  which  he  was  indicted  and  then  on  trial,  to 
the  court  and  jury,  which  motion  was  overruled  and  refused  by  the 
court."     The  prisoner  had  a  right  to  make  an  explanation  of  the 
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facts  in  proof  against  him,  and  to  make  an  argument  upon  them  in 
his  own  oehalf ;  but  he  had  no  right  to  state  any  facts  not4n  proof ; 
and  the  majority  of  the  judges  are  of  opinion,  the  writer  dissent- 
ing,  that  the  court  did  not  err  in  its  ruling  upon  the  prisoner's  ap- 
plication. 

We  are  not  aware  that  the  clause  of  the  Constitution  of  this 
State,  which  guarantees  to  a  person  accused  of  crime  the  right  to  be 
heard  by  himself  and  counsel,  has  ever  been  before  this  court  for 
construction.  The  section  of  the  Constitution  in  which  this  privi- 
lege is  secured  is  in  the  words  following :  — 

^^  That  in  all  criminal  prosecutions,  die  accused  hath  a  right  to  be 
heard  by  himself  and  his  counsel ;  to  demand  the  nature  and  cause 
of  the  accusation  against  him,  and  to  have  a  copy  thereof ;  to  meet 
the  witnesses  face  to  face  ;  to  have  compulsory  process  for  obtaining 
Mritnesses  in  his  favor ;  and  in  prosecutions  by  indictment  or  pre- 
sentment, a  speedy  public  trial  by  an  impartial  jury  of  the  county 
or  district  in  which  the  crime  shall  have  been  committed ;  and  shall 
not  be  compelled  to  give  evidence  against  himself.'*     Art.  1,  s.  9. 

In  order  to  e£Eectuate  the  right  of  the  accused  in  this  respect,  it 
was  provided  by  statute,  that  "in  all  criminal  prosecutions  the 
accused  is  entitled  to  a  speedy  trial,  and  to  be  heard  in  person  and 
by  counsel."  Code,  4992.  This  provision  is  general,  and  applies 
to  all  criminal  prosecutions,  in  whatever  form  they  may  be  had. 
There  is  a  special  enactment  elsewhere  in  the  Code,  which  defines 
the  duty  of  the  justice  upon  a  preliminary  investigation,  when  the 
accused  is  arraigned  before  him.  This  provision  is  in  the  words 
following :  — 

*'*'  When  the  examination  of  the  witnesses  on  the  part  of  the  State 
is  closed,  the  magistrate  shall  inform  the  defendant  that  it  is  his 
right  to  make  a  statement  in  reference  to  the  charge  against  him,  or 
that  he  may  waive  the  same ;  and  such  waiver  cannot  be  used  against 
him  on  the  examination  before  the  magistrate,  or  on  trial.  The 
magistrate  may,  with  the  defendant's  consent,  put  to  him  the  fol- 
lowing interrogatories  only :  1.  What  is  your  age  ?  2.  Where 
were  you  born  ?  3.  Where  do  you  reside,  and  how  long  have  you 
resided  there  ?  Give  any  explanation  you  think  proper  of  the  cir- 
cumstances appearing  in  the  testimony  against  you,  and  state  any 
facts  which  you  think  material  to  your  defence.  After  the  waiver 
of  the  defendant  of  his  right  to  make  a  statement,  or  after  he  has 
made  it,  his  witnesses,  if  he  produces  any,  may  be  sworn  and  exam- 
ined."    Code,  5057,  5059,  5060. 

The  right  of  a  prisoner  to  be  heard  by  himself  and  his  counsel  is 
only  guaranteed  by  the  State  Constitution.  It  will  be  observed  that 
the  Constitution  of  the  United  States  gives  him  the  right  to  have 
the  assistance  of  counsel  in  his  defence,  while  the  constitutions  of  the 
other  states  of  the  Union  give  him  the  right  to  be  heard  by  himself 
or  his  counsel.  It  was  not  among  the  boasted  liberties  of  the  Eng- 
lish subject,  vouchsafed  by  Magna  Charta^  that  a  prisoner  could 
either  be  heard  in  his  own  defence  by  himself  or  his  counsel.  The 
great  guaranty,  that  no  freeman  shall  be  taken  or  imprisoned,  or 
disseized  from  his  freehold  or  liberties  or  immunities,  nor  outlawed, 
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nor  exiled,  nor  in  any  manner  destroyed ;  nor  will  we  come  upon 
him  or  send  against  him,  except  by  legal  judgment  of  his  peers  or 
the  law  of  the  land ;  we  will  sell  or  deny  justice  to  none,  nor  put  off 
right  or  justice  ;  '*  though  it  secured  to  the  Englishman  the  right  of 
trial  by  jury,  and  is  the  chief  comer-stone  of  the  solid  fabric  of 
British  freedom  which  exists  at  this  day,  and  the  foundation  al  our 
own  fervid  liberty,  was  yet  wanting  in  some  humane  provision  by 
which  the  unfortunate  citizen  accused  of  felony  or  treason,  might 
have  an  opportunity  of  showing  his  innocence  otherwise  than  by  the 
failure  of  the  King  to  demonstrate  his  guilt. 

It  was  a  strange  and  notable  inconsistency  in  English  criminal 
jurisprudence  that  would  shield  a  prisoner  as  he  sat  isolated  in  the 
dock  with  the  presumption  of  innocence,  and  would  yet  forbid  him 
for  so  many  centuries  —  except  as  a  matter  of  grace  —  to  utter  a 
word  by  counsel  in  his  own  defence,  or  to  have  the  assistance  ot 
counsel  m  marshalling  his  proof  to  make  good  the  pi*e8umption  that 
mocked  him  with  the  illusion  that  English  justice  was  tempered  with 
mercy.  It  was  reserved  to  the  vigorous  Anglo-Saxon  of  another 
hemisphere  to  assert  and  maintain  the  invaluable  right  thus  ig- 
nored by  the  Barons  at  Runnymede,  that  the  citizen  accused  of 
crime  should  have  his  own  advocate  and  counsellor  to  vindicate  his 
innocence,  as  well  in  matters  of  fact  as  matters  of  law,  and  to  see 
to  it  that  he  should  not  be  taken,  or  imprisoned,  or  disseized  of  his 
liberties,  or  outlawed,  or  exiled,  or  in  any  manner  destroyed,  except 
by  the  judgment  of  his  peers  or  the  law  of  the  land.  It  was  within 
the  last  half  century  that  the  Act  of  6  &  7  W.  4,  c.  114,  was  en- 
acted by  the  British  Parliament,  entitled  "  An  Act  for  enabling 
persons  indicted  of  felony  to  make  their  defence  by  counsel  or  attor- 
ney.'* The  first  section  provides  that  "  All  persons  tried  for  felo- 
nies shall  be  admitted,  after  the  close  of  the  case  for  the  prosecution, 
to  make  full  answer  and  defence  thereto,  by  counsel  learned  in  the 
law,  or  by  attorneys,  in  courts  where  attorneys  practise  as  counsel." 
By  the  second  section  it  is  further  declared  and  enacted,  that  ^^  in  all 
cases  of  summary  convictions,  persons  accused  shall  be  admitted  to 
make  their  full  answer  and  defence,  and  to  have  all  witnesses  exam- 
ined and  cross-examined  by  counsel  or  attorney."  2  Lewin's  Crown 
Cas.  262.  **  At  common  law,"  said  Sir  William  Blackstone,  "  it  i& 
a  settled  rule  that  no  counsel  shall  be  allowed  a  prisoner  upon  his 
trial,  upon  the  general  issue  in  any  capital  crime,  unless  some  point 
of  law  shall  arise  proper  to  be  debated."  "  A  rule,"  he  says, 
*'  which,  however  it  may  be  palliated  under  cover  of  that  noble 
declaration  of  the  law,  that  the  judge  shall  be  counsel  for  the  pris- 
oner, seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane 
treatment  of  prisoners  by  the  English  law."     2  Bl.  Com.  285. 

But  Sir  Edward  Coke  gave  a  reason  for  the  refusal  of  counsel : 
"  Because  the  evidence  to  convict  a  prisoner  should  be  so  manifest 
lis  it  could  not  be  contradicted."  3  Inst.  137.  Which  Lord  Notting- 
ham declared  "  was  the  only  good  reason  that  could  be  given  for  it*"* 
3  St.  Tr.  726.  While  this  rule  of  the  English  common  law  that  re- 
fused the  assistance  of  counsel  in  matters  of  fact,  to  a  prisoner  in- 
dicted of  treason  or  felony,  was  abrogated  by  statute,  as  to  treason. 
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in  \be  reign  of  William  III.,  yet,  though  greatly  modified  in  prac- 
tice, it  continued  to  be  the  rule  in  felonies  until  the  statute  of  W. 
4,  c  114,  already  cited.     1  Chitty  Cr.  L.  410. 

It  was  in  view  of  this  state  of  the  common  law  in  England  upon 
this  question,  which  was  not  only  a  reproach  to  the  criminal  juris- 
prudence of  that  country,  but  was  in  derogation  of  the  principles  of 
Magna  Charta  itself,  and  opposed  to  all  the  traditions  of  English 
liberty,  that  the  invaluable  right  of  a  prisoner  to  be  heard  by  coun- 
sel was  incorporated  in  the  fundamental  law  of  this  country  ;  and 
his  right  to  be  heard  by  himself,  and  his  counsel,  was  engrafted 
upon  the  organic  law  oi  this  State.  And  the  question  now  re- 
curs, what  is  the  meaning  of  those  words  in  the  Constitution  of  Ten- 
nessee,  that  the  prisoner  shall  have  the  right  to  be  heard  by  himself 
and  his  counsel  ?  Do  they  mean,  as  it  is  intimated  at  the  bar,  that 
the  court  below  interpreted  them  in  this  case,  that  the  prisoner  can 
only  be  heard  as  an  advocate  in  his  own  behalf  in  the  presentation 
of  the  law  and  the  facts  of  his  case  to  the  jury ;  or  do  they  mean 
that  he  can  make  such  an  explanation  of  the  circumstances  which 
have  been  proven  against  him,  as  he  may  see  proper,  in  order  to 
elucidate  their  eflfect,  and  to  solve  them  into  consistency  with  the 
hypothesis  of  innocence  ?  They  certainly  do  not  mean  that  he  may 
become  a  sworn  witness  in  his  own  behalf ;  for  the  moment  he  be- 
comes a  witness  in  the  cause,  he  becomes,  under  the  rules  of  law, 
subject  to  cross-examination,  and  all  the  usual  expedients  for  testing 
the  verity  of  his  statements ;  and  the  very  section  which  gives  him 
the  right  to  be  heard  by  himself  or  his  counsel  forbids  that  he  be 
compelled  to  testify  against  himself. 

By  a  statute  of  Michigan,  which  makes  parties  competent  wit- 
nesses, and  allowable,  as  well  as  compellable,  to  testify  as  other  wit- 
nesses, it  is  provided  that  it  shall  not  be  construed  to  give  the  right  to 
compel  a  defendant  in  a  criminal  case  to  testify,  but  any  such  defend- 
ant shall  be  at  liberty  to  make  a  statement  to  the  court  or  jury,  and 
may  be  cross-examined  on  such  statement.  Under  that  statute,  it 
was  held  that  such  defendant  was  not  entitled  to  be  sworn  as  a  wit- 
ness in  his  own  behialf,  but  only  to  make  a  statement  to  the  court  or 
jury  without  oath.  The  People  v.  ThorrMS^  9  Mich.  R.  314.  In 
that  case,  it  was  said  by  Campbell,  J. :  ^^  If  we  were  to  hold  that  a 
prisoner,  offering  to  make  a  statement,  must  be  sworn  in  the  cause 
as  a  witness,  it  would  be  difficult  to  protect  his  constitutional  rights, 
in  spite  of  every  caution,  and  would  often  lay  innocent  parties  under 
unjust  suspicion,  when  they  were  honestly  silent,  and  embarrassed 
and  overwhelmed  by  the  shame  of  a  false  accusation.  But,  perhaps, 
the  worst  evil  would  be  the  degradation  of  our  criminal  jurispru- 
dence, by  converting  it  into  an  inquisitory  system,  from  which  we 
have  thus  far  been  happily  delivered." 

The  learned  judge  cites  the  case  of  Regina  v.  McUinga  (8  C.  4  P. 
242),  where  the  prisoner  waa  indicted  for  maliciously  wounding  the 
prosecutor  with  intent  to  do  him  some  serious  bodily  harm,  ^he 
prosecutor  and  the  prisoner  only  were  present,  and  the  prosecutor 
made  out  the  case  for  the  Queen.  Baron  Alderson  allowed  the  pris- 
oner to  make  a  statement  to  the  jury  before  his  counsel  addressed 


586  CRIMINAL  LAW  REPORTS. 

them,  and  the  jury  were  satisfied  with  his  explanation,  and  found 
him  guilty  of  a  simple  assault  only.  He  cites,  also,  the  case  of  Be- 
ffina  V.  Walking  (8  C.  &  P.  243),  where  the  prisoner,  on  the  author- 
ity of  Regina  v.  Malingsy  was  permitted  to  read  a  written  state- 
ment. Also,  cites  the  case  of  Regina  v.  Frost  (1  Mod.  St.  Trials, 
71),  where  the  prisoner,  on  a  charge  of  treason,  was  permitted  to 
address  the  jury,  but  waived  his  right  to  do  so.  And  the  learned 
judge  concluded  that  their  (there  ?)  could  be  no  object  in  such  a 
practice  except  to  allow  the  accused  to  tell  his  own  story.  9  Micb. 
314.  The  practice  seems  to  have  been  followed  in  Massachusetts, 
when  there  was  no  statute  on  the  subject,  and  was  traced  to  the 
common  law.  In  the  celebrated  trial  of  Prof.  Webster  for  the  mur- 
der of  Dr.  Parkman,  after  the  dose  of  the  argument,  the  Chief  Jus- 
tice thus  addressed  the  prisoner :  "  John  W.  Webster,  before  com- 
mitting this  cause  to  the  jury,  if  you  have  anything  to  add  to  the 
arguments  which  haVe  been  urged  on  your  behalf  by  your  counsel, 
or  anything  which  you  may  deem  material  to  your  defence  by  way 
of  explaining  or  qualifying  the  evidence  against  you,  you  are  at  lib- 
erty now  to  address  it  to  the  jury."  Trial  of  Dr.  Webster,  449. 
Upon  the  trial  of  John  Frost  for  high  treason  in  1840,  after  the 
counsel  for  the  prisoner  had  concluded  his  argument.  Lord  Chief 
Justice  Tindal  tnus  addressed  the  prisoner :  "  John  Frost,  now  is 
the  proper  time  for  you  to  be  heard  if  you  wish  to  address  anything 
to  the  gentlemen  of  the  jury  beyond  what  your  counsel  have  said. 
You  will  not  be  allowed  to  be  heard  after  the  Solicitor  General  has 
closed  the  case  on  the  part  of  the  prosecution."  1  Town.  State  Trials, 
71.  From  which  it  seems  that  tne  custom  of  permitting  the  prisoner 
to  speak  for  himself  prevails  in  treason  cases  as  it  did  before  the  Act 
of  6  &  7  William  4,  c.  114,  which  act  received  the  royal  sanction 
in  August,  1836,  and  took  eJBEect  in  October  thereafter. 

While  it  is  true  that,  as  a  general  rule,  legislative  constiiiction  of 
a  statute  is  not  of  much  weight,  yet,  imder  all  the  circumstances 
connected  with  the  introduction  of  the  statutes  upon  this  subject 
into  the  Code,  we  are  of  opinion  that  these  statutes  have  correctly 
interpreted  the  right  of  the  prisoner  in  this  respect,  bs  indicated  in 
the  directions  of  the  magistrate  to  the  prisoner,  as  already  cited,  or 
so  much  thereof  as  admits  an  explanation  of  the  facts  in  testimony 
against  him,  and  that  such  was  the  legislative  construction  of  the 
constitutional  provision.  And  the  sense  of  the  provision  is  embodied 
in  the  words  of  the  magistrate  as  addressed  to  the  prisoner  upon 
his  arraignment  before  him :  "  Give  any  explanation  you  think 
proper  of  the  circumstances  appearing  in  the  testimony  against 
you."  We  do  not  think  it  was  ever  contemplated  that  the  prisoner 
should  be  sworn  or  examined  as  a  witness,  or  cross-examined  as  to 
what  he  may  state,  or  be  required  to  appear  as  his  own  advocate, 
or  that  it  was  intended  to  allow  him  to  narrate  facts  not  otherwise 
shown  to  the  jury.  That  provision  was  founded  upon  a  profound 
knowledge  of  human  nature,  and  a  close  and  careful  observation  of 
human  transactions.  An  innocent  person  is  sometimes  entangled 
In  a  web  of  suspicion  by  a  curious  combination  of  facts,  which  no 
>ne  else  can  explain  but  himself.     These  facts,  imexplained,  may 
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pcnnt  unerringly  to  the  prisoner  as  the  guilty  person.  The  skill  or 
eloquence  of  his  counsel  cannot  reconcile  the  tacts  proven  with  the 
hypothesis  of  innocence.  He  alone  may  be  possessed  of  the  clew. 
He  alone  may  be  able,  by  a  simple  explanation  of  circumstances 
which  now  seem  inexplicable,  otherwise  than  upon  the  assumption 
of  his  guilt,  or  by  putting  this  and  that  fact  together,  to  remove 
every  snadow  of  suspicion  from  himself.  This  may  be  a  perilous 
adventure  for  the  guilty  man,  but  the  jury  are  to  be  the  judges  of 
the  truth,  and  they  will  not  fail  to  distinguish  between  the  cunning 
version  of  guilt,  and  the  ingenuous  explanation  of  innocence. 

We  are  of  opinion  that  the  prisoner  in  all  criminal  prosecutions, 
after  the  testimony  has  been  heard  for  and  against  him,  has  a  right 
to  be  heard  in  an  argument  in  his  own  behalf  and  as  his  own  ad- 
vocate ;  or  in  an  explanation  of  the  circumstances  which  have  been 
testified  against  him.  That  it  is  error  to  deny  him  this  right.  That 
in  such  case  he  is  not  to  be  sworn  or  cross-examined  as  a  witness  ; 
but  that  a  jury  may  consider  a  clear,  consistent  refutation  of  guilt 
to  be  deduced  from  an  argument  which  explains,  to^  their  satisfac- 
tion, the  circimistances  of  suspicion  by  which  the  prisoner  was 
before  complicated  ;  or,  they  may  pay  no  attention  to  it  whatever. 
It  is  not  testimony,  in  its  legal  sense,  but  the  logic  of  facts  ;  which, 
operating  upon  a  mind  in  quest  of  the  truth,  induces  an  honest 
conviction  that  the  cloud  of  guilt  which  had  been  generated .  by  the 
evidence  in  the  cause,  has  been  dissipated  and  removed  by  the  ex- 
planation of  the  prisoner.  If  he  wishes  to  submit  an  argument 
upon  the  case,  he  has  a  right  to  do  so  ;  or,  if  he  would  simply  ex- 
plain the  facts  already  in  testimony,  then  he  may  do  so.  In  other 
words,  the  Constitution  guarantees  to  every  prisoner  the  right  to 
explain  the  case  made  against  him,  in  his  own  way.  He  may  waive 
the  right,  if  he  chooses,  but  no  court  can  deprive  him  of  it.  If  he 
demands  it,  the  court  should  at  once  instruct  him  that  he  may  make 
an  argument  or  an  explanation  of  the  circumstances  proved  against 
him,  but  that  he  can  state  no  facts  not  already  shown  to  the  jury. 

It  appears  in  the  bill  of  exceptions  that  the  prisoner  was  in  the 
employment  of  the  prosecutor.  The  latter  returning  home  after  an 
absence  of  a  few  hours,  found  that  some  one  had  taken  off  some  of 
his  goods.  The  prisoner  having  left  the  premises  during  the  prose- 
cutor's absence,  was  at  once  suspected  as  the  thief.  He  was  pur- 
sued and  arrested,  and  the  goods  found  upon  his  person.  The 
prisoner  admitted  to  the  prosecutor,  a  short  time  after  his  arrest, 
that  he  had  taken  the  goods,  and  produced  and  handed  to  the  prose- 
cutor a  bureau  key,  which  he  said  "  caused  him  to  take  the  goods." 
He  had,  during  the  absence  of  the  prosecutor,  it  seems,  obtained 
possession  of  the  key,  with  which,  he  said,  he  unlocked  the  bureau 
and  abstracted  the  goods,  intending  to  make  sale  of  them.  The 
testimony  of  the  prosecutor  as  to  tnis  statement  was  objected  to, 
as  evidence  of  a  confession  obtained  by  improper  influence.  It  is 
alleged,  that  the  prisoner  was  terrified  by  the  threatening  conduct 
of  wie  prosecutor,  and,  under  the  influence  of  that  terror,  made  the 
confession.  We  do  not  agree  with  the  prisoner's  counsel  in  this 
respect,  and  hold  that  the  court  committed  no  error  in  admitting 
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the  testimony.  When,  upon  an  indictment  for  crime  of  any  grade, 
the  cortm8  delicti  has  been  clearly  established,  a  deliberate  confes- 
sion of  guilt,  uninfluenced  by  the  hope  of  impunity  or  reward,  or 
the  fear  of  punishment  in  any  manner  or  degree,  is  regarded  as  a 
most  eflfective  proof  in  the  law  ;  yet  it  is  a  species  of  evidence  which 
is  to  be  received  with  the  greatest  caution  ;  or,  as  said  by  this  court, 
"with  great  distrust  and  under  very  solicitous  apprehensions  for 
the  wrong  it  may  do."  State  v.  Fields^  Peck*s  R.  140  ;  McGlothlin 
V.  State,  2  Cold.  223  ;  Whitesides  v.  State,  4  Cold.  175 ;  I>eathridge 
V.  State,  1  Sneed,  76.  And  when  confessions  once  made  under  fear 
or  hope  are  repeated,  it  is  presumed  that  a  subsequent  confession 
is  made  under  the  same  influences  ;  and  the  burden  is  upon  the 
prosecutor  to  show  that  this  is  not  so.  Deathridge  v.  State,  I  Sneed, 
75 ;  State  v.  Roberts,  1  Dev.  269  ;  et  vid.  State  v.  Gregory,  5 
Jones  (N.  C),  816 ;  State  v.  Scates,  5  lb.  420.  And  it  is  held, 
that  if  there  be  a  doubt  as  to  the  legality  of  the  manner  of  obtain- 
ing a  confession  of  guilt,  and  there  be  other  evidence  ample  to  sup- 
port the  conviction,  there  will  be  no  reversal  on  account  of  the 
confession.  Simpson  v.  State,  4  Hum.  456.  It  was  held,  in  the 
case  of  the  State  v.  Moore  (1  Hay w.  482),  that  a  confession  extorted 
and  uncorroborated  by  circumstances  weighs  nothing ;  but  a  con- 
fession, whether  extorted  or  not,  that  relates  circumstances  with 
which  the  prisoner  could  not  well  be  acquainted  but  as  the  per- 
petrator of  the  crime,  and  which  circumstances  are  proved  by  other 
witnesses  to  have  actually  existed,  is  testimony  proper  to  be  left  to 
the  jury. 

When  the  prosecutor  pursued  the  prisoner  on  the  day  of  the 
alleged  theft,  he  overtook  him  walking  along  the  road  in  the  direc- 
tion of  Memphis.  The  prisoner  had  in  his  possession  tljie  prosecu- 
tor's gun,  and  the  other  lost  goods  also.  As  the  prosecutor  ap- 
proached him,  he,  the  prosecutor,  being  also  armed  with  a  gun, 
drew  it  upon  the  prisoner  and  commanded  him  to  halt,  whidi  the 
prisoner  did.  In  a  moment  thereafter,  the  brother  of  the  prosecutor 
also  rode  up,  and  he  too  being  armed  with  a  gun,  observed  to  the 
prisoner  that  the  prosecutor  ought  to  have  shot  him.  The  prisoner 
was  then  arrested,  and  was  told  by  the  prosecutor  that  no  harm 
should  be  done  him.  The  prosecutor  also  told  him  he  should  not 
be  harmed,  at  the  moment  the  brother  of  the  prosecutor  made  the 
remark  referred  to.  The  prosecutor  states  positively  that  he  did 
not  otherwise  threaten  the  prisoner  than  by  drawing  the  gun  upon 
him  in  order  to  make  him  hialt ;  and  that  at  no  time  was  he  threat- 
ened by  him  or  any  other  person  ;  and  that  no  inducements  what- 
ever were  held  out  to  him  in  order  to  obtain  a  confession  ;  but  that, 
after  the  party  had,  upon  their  return,  travelled  about  two  and  a  half 
miles,  the  prisoner  voluntarily  made  the  statement  referred  to. 

We  do  not  think  that  this  confession  falls  within  the  rule ;  and 
we  hold  that  his  honor,  the  judge  of  the  Criminal  Court  committed 
no  error  in  admitting  the  testimony. 

The  judgment  wiU  be  aflBrmed,  and  the  prisoner  will  be  reoom* 
mitted. 

Freeman,  J.,  delivered  the  following  opinion :  — 
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While  I  agree  in  tiie  judgment  of  the  court  in  this  case,  and 
think  the  juc^ment  of  the  Circuit  Court  should  be  affirmed,  I  regret 
I  cannot  assent  to  the  opinion  of  mj  brother  Sneed,  for  reasons 
whidi  I'  think  proper  to  presents 

1st.  I  think  no  opinion  or  argument  of  this  court  is  necessary  to 
maintain  or  assert  the  constitutional  guaranty,  that  in  all  criminal 
prosecutions  the  accused  hath  a  right  to  be  heard  by  himself  and  his 
counsel.  This  right  has  never,  to  my  knowledge,  been  denied  to 
any  one  accused  of  crime  in  any  court  of  this  State. 

2d.  We  expressly  hold  that  it  was  not  denied  in  this  case,  by  af- 
firming the  correctness  of  the  action  of  the  court. 

3d.  I  think  the  opinion  of  my  brother  Sneed  is  calculated  to 
mislead,  as  the  propositions  asserted  in  the  argument,  and  the  gen- 
eral current  of  the  reasoning,  would  lead  to  the  0{^site  result  from 
that  which  is  given  in  its  conclusion  as  the  judgment  of  the  court. 

4th.  I  hold  that  the  clause  in  the  Constitution,  that  a  prisoner 
may  be  heard  in  his  own  defence  in  all  criminal  prosecutions,  and 
may  also  be  heard  by  his  counsel,  means  simply  that  such  counsel 
shall  make  such  argument  in  his  defence,  against  the  prosecution,  as 
may  be  warranted  by  the  law  and  the  fac^  of  the  case ;  and  that 
being  heard  by  himself  means  precisely  the  same  thing,  no  more, 
no  less.  That  this  privilege  cannot  mean,  what  would  be  under- 
stood by  ^^  making  an  unsworn  statement,"  in  regard  to  the  charge 
for  which  he  stood  indicted.  That  this  proposition  would  naturaUy 
mean  to  give  a  narrative  of  facts  in  reference  to  the  charge,  and  not 
an  argument  on  the  facts  already  in  proof.  If  his  application  only 
meant  a  statement  of  the  facts  already  proven,  then  it  would  be  un- 
necessary and  improper,  as  this  is  to  be  done  by  witnesses  sworn,  and 
subject  to  cross-examination.  If  it  meant  that  he  was  to  be  permitted 
to  do  more  than  this,  and  he  was  to  state  other  facts  not  in  proof,  or 
make  anv  narrative  or  statement  of  facts  in  reference  to  the  charge 
against  nim,  then  it  was  not  the  privil^e  given  by  the  Constitu- 
tion, —  unless  we  should  hold  that  counsel  may  be  permitted  to  make 
an  unsworn  statement  of  facts  to  the  jury,  for  the  same  hearing  is 
given  him  by  counsel,  under  the  Constitution,  that  is  given  by  him- 
self. 

The  fact  that  the  provision  of  our  Constitution  grew  out  of  a 
denial,  by  the  law  of  England,  of  the  right  on  the  part  of  a  prisoner 
in  criminal  prosecutions  to  be  (^fended  in  an  argument  upon  the 
facts  of  the  case,  before  the  jurv,  clearly  points  to  the  true  meaning 
of  this  provision ;  that  is,  that  he  shall  have  this  right  in  this  State, 
and  shall  also  continue  to  have  the  right,  which  the  prisoner  had  in 
England,  of  being  heard  by  himself  —  that  is,  of  arguing  his  own 
case.  In  other  words,  that  he  shall  have  the  privilege  of  being 
defended  in  an  argument  b^ore  the  jury,  by  counsel,  in  addition  to 
to  the  common  law  privilege  of  defending  himself.  If  it  had  sim- 
ply been  said  he  dbould  be  heard  by  counsel,  then  it  might  have 
Deen  held  he  could  not  be  heard  by  himself  as  well,  and  therefore 
l>oth  rights  are  given  in  express  terms. 

If  it  had  been  simply  ssud  in  the  Constitution  that  he  should  be 
beard  by  counsel,  then  it  would  never  have  been  claimed  that  such 
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hearing  involved  the  right  to  make  an  unsworn  statement  of  facts  to 
the  jury,  but  all  would  at  once  have  agreed  that  he  was  to  be  heard 
in  his  defence  by  counsel  in  the  ordinary  way,  —  not  in  the  way  of 
statement,  but  of  argument  on  the  law  and  facts  of  the  case.'  If  this 
be  correct,  it  must  be  equally  clear  that  the  same  character  of  hearing 
is  to  be  had  by  himself,  as  there  is  no  diflFerence  in  the  character  of 
the  hearing  made  in  the  Constitution. 

If  the  opinion  of  my  learned  brother  means  only  this,  then  the 
Constitution  is  too  clear  on  the  question  for  exposition  or  construc- 
tion. If  it  means  anything  beyond  this,  then  I  think  it  is  not  the 
law  or  true  exposition  of  the  Constitution. 

For  these  reasons,  I  deem  it  my  duty  to  express  my  opinion  in 
this  case,  and  to  indicate  what  I  think  the  true  construction  of  the 
constitutional  provision  in  question. 

I  agree  that  there  is  no  error  in  the  action  of  the  court  below,  and 
that  the  judgment  should  be  affirmed. 

Nelson,  J.,  dissenting,  delivered  the  following  opinion :  — 

The  refusal  of  the  Circuit  Court  to  allow  the  plaintiff  in  error, 
upon  his  trial,  to  make  ^'  an  unsworn  statement  in  regard  to  the 
charge,"  was,  in  my  opinion,  a  violation  of  that  clause  in  the  Bill  of 
Rights  which  declares  that,  "in  all  criminal  prosecutions,  the  ac- 
cused hath  a  right  to  be  heard  by  himself  and  counsel."    The  object 
of  this  provision  was  to  mitigate  the  severity,  and  to  correct  the 
tyranny  of  the  English  trial  by  jury  in  criminal  cases.     At  one 
time,  in  the  history  of  that  country,  prisoners  were  not  even  per- 
mitted to  introduce  witnesses  in  their  defence.     With  the  exception 
of  cases  of  treason,  and  in  misdemeanors,  they  were  not  allowed  to 
appear  by  counsel  in  criminal  cases,  until  the  6  and  7  Will.  4,  c. 
114,  enacted  in  1836.     Story  on  Const.  §  1793.     But,  for  a  long 
period,  the  practice  in  England  was  to  allow  the  prisoner  to  address 
the  jury.     In  1  Chit.  Cr.  Law  (Riley's  ed.  509)   it  is  said,  that 
'*  when  the  case  and  evidence  of  the  prosecution  is  concluded,  the 
judge  calls  on  the  defendant  for  his  defence,  usually  saying,  '  Well, 
prisoner,  what  have  you  to  offer  in  your  defence  ? '     The  prisoner  is 
then,  and  before  the  examination  of  his  own  witnesses,  entitled  to 
address  the  jury,  whose  duty,  as  well  as  that  of  the  court,  it  is,  to 
attend  with  patience  to  what  he  may  think  fit  to  offer."     It  was  not 
the  intention  of  the  framers  of  the  Constitution  to  abridge  the  right. 
Undoubtedly  it  was  their  purpose  ^  enlarge  it.     He  had  the  right 
to  address  the  jury  under  the  English  practice.     The  Constitution 
conferred  the  right  of  being  heard  by  himself  and  his  counsel.    Who, 
within  the  spirit  of  that  instrument,  may  presume  to  prescribe  what 
he  shall  say,  or  whether  he  shall  be  heard  in  statement  or  in  ai*gu- 
ment  ?     In  harmony  with  this  provision,  the  court,  imder  its  general 
powers,  may  restrict  his  statement,  or  argument,  to  the  case  under 
consideration,  but  who  can  say,  imperiously,  to  a  jury,  what  effect 
the  statement  or  argument  is  to  have,  or  to  what  extent  his  being 
heard  shall  benefit  or  prejudice  him  ?     What  does  hearing  mean,  if 
it  does  not  mean  that  the  court  and  jury  are  to  listen  to  what  the 
prisoner  has  to  say  ?     He  has  the  right  to  be  heard,  if  he  chooses  to 
risk  the  hazard  of  exercising  it ;  and  the  jury  must  give  much  or 
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little,  or  no  weight,  to  his  statements,  in  view  of  all  the  evidence  and 
surrounding  circumstances.  For  obvious  reasons,  this  right  has  sel- 
dom been  exercised,  as  most  prisoners  know  that  it  is  far  the  safest 
plan  to  intrust  their  defence  to  counsel ;  but  it  should  not  be  denied, 
if  claimed  or  insisted  on. 

Long  before  the  adoption  of  any  of  our  constitutions,  it  was  cus- 
tomary in  North  Carolina,  our  parent  State,  foi  the  magistrate  to 
examine  the  prisoner ;  although  it  is  believed  such  examination 
never  was  compulsory.  By  the  Act  of  1715,  c.  16,  §  1,  it  was  pro- 
vided that  "  no  person  within  this  State  shall  be  committed  to  prison 
for  any  criminal  matter,  until  examination  thereof  be  first  had  be- 
fore some  magistrate,  which  magistrate  shall  admit  the  party  to  bail, 
if  bailable,  and  shall  record  the  examination  of  the  partv,  and  also 
the  full  matter  given  in  evidence,  both  against  him  and  for  him, 
with  all  concurring  circumstances,''  &c.  Car.  &  Nich.  426.  These 
provisions  were  carried  intx),  and  more  carefully  defined  by,  the  Code, 
pp.  900,  901,  art.  3.  There  is  no  diflference  in  principle  between 
the  examination,  or  statement,  of  the  prisoner  before  a  magistrate, 
and  his  statement  or  examination  in  court ;  and  it  is  manifest  that 
the  reason  why  there  was  no  legislation  in  North  Carolina  or  Ten- 
nessee on  the  subject,  up  to  the  time  of  the  adoption  of  our  first 
Constitution,  was,  that  the  prisoner  had  the  right,  whether  the 
prosecution  was  commenced  before  a  justice  or  in  court,  to  make 
his  statement  and  to  address  the  jury,  at  common  law,  and  no  legis- 
lation was  necessary  to  regulate  it.  See  Cooley's  Const.  Lim.  316. 
His  right  to  have  counsel  was  secured,  before  the  adoption  of  our 
first  State  Constitution,  by  the  North  Carolina  Act  of  1791,  c.  1, 
§  71  (Car.  &  Nich.  240),  which  was  adopted  about  the  time  of 
the  adoption  of  the  sixth,  with  other  amendments  of  the  National 
Constitution. 

But  our  State  Constitution  is  broader  and  more  comprehensive 
than  that  of  the-  United  States,  or  the  North  Carolina  statute,  as  it 
secures  to  the  prisoner  the  twofold  right  of  being  heard  by  himself 
and  his  counsel.  The  true  meaning  of  this  provision  is,  that  the 
prisoner  may  make  his  statement  as  to  the  facts,  and  that  his  counsel 
may  argue  all  questions  of  law  and  fact  arising  in  his  case.  This 
conclusion  is,  perhaps,  aided  by  the  analogy  to  be  drawn  fi^om  the 
English  practice,  which  is  thus  stated  :  "  The  rule  by  which  counsel 
are  refused  to  the  defendant,  applies  only  to  matters  of  fact ;  for, 
whenever  a  point  of  law  arises  proper  to  be  debated,  he  will  have 
counsel  to  discuss  it :  as  whether  the  facts  proved  constitute  any 
oflfence,  or  the  oflEence  charged ;  whether  the  witnesses  offered  are 
competent ;  whether  the  jury  are  sufficient,  and  whether  the  indict- 
ment is  properly  framed.  In  these  cases,  it  is  said,  the  prisoner 
must  propose  the  point,  and  the  court  will  assign  him  counsel,  if  they 
think  it  will  bear  discussion."     1  Chit.  Crim.  Law,  407,  408,  marg. 
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The  People  t;.  Mmcs  Gibbons. 

(48  CaL  557.    Supreme  Court,  1872.) 
dmfeuiim  mcuie  to  Examining  Mof/Utrate  under  Oath. 

The  statemeDt  of  a  prisoner  roluntarily  made  under  oath,  in  answer  to  interrogatories 
propounded  by  the  examinine  magistrate,  such  magistrate  haying  no  authoiitj  to  ez- 
amme  the  prisoner  under  oath,  are  inadmissible  as  eridcnce. 

Appeal  from  the  County  Court  of  Santa  Cruz  County. 

The  defendant  was  convicted  and  appealed. 

The  other  facts  are  stated  in  the  opinion. 

W.  M.  J>e  Win  ^  J.  W.  Coffroth,  for  appellant. 

J,  L,  Love  (Attorney  General)  ^  Juliu%  Lee^  for  respondents. 

By  the  Court,  Wallace,  C.  J.  The  prisoner  was  tried  in 
September,  1871,  in  the  County  Court  of  Santa  Cruz  County,  upon 
an  indictment  for  grand  larceny  in  stealing  an  ox  of  one  Peterson, 
and  was  convicted.  Before  the  indictment  was  found  he  had  been 
arrested  and  brought  before  a  justice  of  the  peace  for  examination 
into  the  charge  made  against  him.  He  appeared  there  without 
counsel,  and  upon  being  inquired  of  by  the  justice  if  he  desired 
counsel,  he  answered  that  he  did  not.  The  justice  thereupon  ex- 
amined the  witnesses  for  the  prosecution  and  then  put  this  question 
to  the  prisoner :  "  Will  you  make  a  statement  or  be  sworn  in  your 
own  behalf  ?  "  The  prisoner  answered  that  he  would  be  sworn ; 
and  thereupon  he  was  sworn  "  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  in  regard  to  the  charge  against  him.'*  The 
prisoner  is  said  to  have  then  testified  in  substance  that  he  had  stolen 
the  ox  of  Peterson. 

On  the  trial  had  upon  the  indictment  in  the  County  Court,  the 
prosecution  called  the  justice  of  the  peace  as  a  witness,  and  were 
permitted,  against  the  objection  of  the  prisoner,  to  prove  the  sub- 
stance of  his  alleged  testimony  thus  given  before  the  justice. 

The  Act  of  1861  (Hitt.  General  Laws,  sec.  1742)  especially  reg- 
ulates the  proceedings  to  be  had  before  committing  magistrates 
upon  preliminary  examinations  concerning  the  commission  of  public 
offences.  It  contains  no  provision  authorizing  or  permitting  an  oath 
to  be  administered  to  the  person  accused.  It  provides,  it  is  true, 
that  he  may,  if  he  so  desire,  make  a  statement  in  relation  to  the 
charge  against  him,  but  such  statement  is  not  permitted,  but  is  for- 
bidden, to  be  made  under  the  sanction  of  a  corporal  oath.  The 
point  of  time  in  the  course  of  the  proceedings,  at  which  he  may 
make  or  decline  to  make  this  statement,  is  fixed  by  the  statute ;  it 
must  be  after  the  deposition  of  the  witnesses,  upon  which  the  war- 
rant was  issued,  have  been  i^ad  to  him,  and  when  the  examination 
of  the  witnesses  on  the  part  of  the  people,  had  in  the  presence  erf 
the  accused,  is  closed.  He  must  then  be  distinctly  informed  by  the 
magisti*ate  that  it  is  his  right  to  make  a  statement  in  relation  to  the 
charge  against  him,  if  he  see  fit,  but  that  he  is  at  entire  liberty  to 
waive  making  such  statement,  and  that  his  waiver  cannot  be  used 
against  him  on  the  trial.     This  requirement  is  important  to  be  ob- 
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served  as  removing  possible  apprehension  lingering  in  his  mind,  cal- 
culated to  disturb,  or,  it  may  be,  to  overrule  his  more  deliberate 
judgment,  and  so  impelling  him  to  speak  to  the  charge,  though  he 
would  otherwise  desire  to  remain  silent.  If  he  elect,  however,  to 
make  a  statement,  it  is  to  be  taken  in  writing.  The  prisoner,  in 
making  the  statement,  is  not  to  be  exposed  to  the  danger  of  wilful 
misrepresentation,  inattention,  or  forgetfulness  upon  the  part  of  the 
persons  present,  who  may  afterwards  appear  as  witnesses  against 
him,  testifying  as  to  what  he  did  or  did  not  say  in  making  his  state- 
ment concerning  the  charge.  Nor  is  he  to  be  examined  generally, 
nor  cross-examined  at  all,  in  making  his  statement.  Five  designated 
questions  are  to  be  put  to  him  by  the  magistrate :  these  are  given 
in  the  statute,  and  none  others  are  permitted. 

His  answer  to  each  question  is  to  be  distinctly  read  to  him  as  it 
was  taken  down  to  each,  and  it  is  to  be  corrected,  if  he  desire  it, 
until  it  is  made  to  express  what  it  is  his  purpose  to  state.  Nu- 
merous other  and  like  provisions  are  added,  carefully  detailing  the. 
steps  to  be  pursued  in  receiving  and  authenticating  the  statement 
made  —  all  of  them  designed  to  assure  the  utmost  freedom  of  the  ac- 
cused from  restraint  or  influence  from  any  quarter  in  making  hiB 
statement,  and  intended  to  provide  against  the  danger  of  misappre- 
hension or  misunderstanding  in  any  respect.  It  is  easy  to  discern, 
in  the  provisions  of  the  statute,  the  beneficent  spirit  of  the  common 
law  embodied  in  its  great  maxim :    "  Nemo  tenetur  %eip9v/m  accur 

We  are  of  opinion  that,  under  the  provisions  of  the  statute  re- 
ferred to,  there  was  no  authority  conferred  upon  the  justice  to  ad- 
minister an  oath  to  the  prisoner  upon  his  preliminary  examination, 
nor  to  hear  or  receive  testimony  from  the  mouth  of  the  accused  in 
that  proceeding,  and  that  the  statements  made  by  the  prisoner  and 
detailed  by  the  justice  were  improperly  admitted. 

Nor  do  we  think  that  the  subsequent  Act  of  April  2,  1866  (p. 
865),  authorizing  accused  persons  to  become  witnesses  in  their  own 
behalf,  has  any  applicability  to  mere  preliminary  examinations  had 
before  committing  magistrates.  The  statute  speaks  of  trials  of  in- 
dictments, complaints  and  other  proceedings,  and  provides  that  the 
credibility  of  the  testimony  given  by  the  accused  shall  be  left  to 
the  determination  of  the  jury,  &c.  We  find  nothing,  either  in  its 
letter  or  context,  evincing  a  purpose  to  interfere  m  any  respect 
ivith  the  statute  specially  regulating  the  subject  of  the  preliminarv 
examination  of  persons  charged  with  the  commission  oi  public  of- 
fences. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

VOifc  I.  88 
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Johnson  v.  Thb  State. 

(47  Ala.  9,      Supreme  Court,  1872.) 

Murder. —  Omission  of  Record  to  show  the  Oath  of  the  Jury.  —  AdnM- 
sihility  of  Dying  Declarations  when  to  he  passed  upon.  —  Wife  not  Wttnm 
for  JJuwand.  —  Neglect  to  send  for  Juror. 

In  cases  of  felony  it  must  be  shown  by  the  record  that  the  jury  were  duly  sworn,  and  if 
it  appear  from  the  record  that  a  material  portion  of  the  oath  was  omitted,  the  jadg* 
ment  will  be  reversed, 

Where  the  State  offers  evidence  of  the  dying  declarations  of  the  deceased,  and  the  defend- 
ant objects  to  their  admissibility  and  moves  to  exclude  them,  if  the  court  refuses  to 
decide  on  the  motion  until  all  the  evidence  in  the  case  is  closed,  and  compels  the  de- 
fendant to  proceed  with  his  defence,  and  then,  after  the  evidence  in  the  case  is  cloeed, 
decides  the  defendant's  motion  and  excludes  a  part  only  of  the  dying  dedaratioDS 
objected  to,  and  the  defendant  is  convicted,  the  judgment  will  be  reversed. 

In  a  criminal  case  the  wife  is  not  a  competent  witness  for  the  husband. 

When  a  juror,  summoned  in  a  capital  case,  is  in  jail  under  the  order  or  sentence  of  the 
court,  a  refusal  to  send  for  him,  on  the  request  of  the  defendant,  is  error. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  Hon.  John.  D.  Cunningham. 

Joe  Johnson,  the  appellant,  having  been  indicted  for  the  murder 
of  Henry  Walton,  was  tried,  found  guilty  of  murder  in  the  first  de- 
gree, and  sentenced  to  be  hung.  Having  reserved  exceptions  to  the 
various  rulings  of  the  court  below,  he  brings  the  case  to  this  court 
by  appeal.     On  the  trial,  after  several  persons  had  been  selected  as 

I'urors,  and  after  both  the  State  and  the  defendant  had  each  ex- 
lausted  several  peremptory  challenges,  the  sheriflE  drew  from  the 
hat  the  name  of  R.  A.  Brady,  who  was  not  on  the  list  of  juron 
summoned  for  the  trial,  which  had  been  served  upon  defendant 
'*  The  defendant  made  this  fact  known  to  the  court,  and  objected 
to  going  any  further  with  the  trial  upon  said  list  of  jurors  sum- 
moned for  his  trial,  and  moved  the  court  to  quash  said  list  and  also 
to  order  another  summoning  of  persons  as  jurors  for  the  trial  of  de- 
fendant. Thereupon  the  sheriff  stated  that  he  summoned  R.  A. 
Brady  as  a  juror  for  this  trial,  and  instead  of  putting  his  name  on 
the  list  which  had  been  served  on  defendant,  he  (the  sheriff)  by 
mistake  put  J.  A.  Brady  on  the  list  served  on  defendant.  The 
court  overruled  defendant's  objections  and  motions,  and  directed  the 
sheriff  forthAvith  to  summon  another  person  as  a  juror  and  to  put 
his  name  in  the  hat  in  place  of  said  Brady,  and  directed  the  draw- 
ing to  be  suspended  until  this  could  be  done  ;  the  court  at  the  same 
time  aniiouncing  to  the  defendant  that  he  had  the  right  to  challenge 
peremptorily  the  juror  thus  summoned,  in  addition  to  the  peremp- 
tory challenges  allowed  him  by  law.  To  each  of  these  rulings  and 
decisions  defendant  duly  excepted." 

After  this,  and  before  the  jury  was  complete,  the  sheriff  drew 
from  the  hat  the  name  of  Samuel  Lacey,  a  well  known  resident  citi- 
zen of  Montgomery,  and  whor  was  then  known  to  be  m  the  city  of 
Montgomery,  and  whose  name  was  on  the  list  of  jurors  summoned 
for  the  trial  of  defendant  and  served  upon  him.  Lacey  being  ab- 
sent, the  defendant  insisted  that  the  further  drawing  be  suspended 
until  Lacey  was  sent  for,  ai)d  moved  the  court  to  have  said  Lacey 
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sent  for  and  brought  into  court.  The  court  thereupon  ordered  a 
fine  assessed  against  Lacey,  overruled  defendant's  motion,  and  or- 
dered that  the  drawing  of  jurors  from  the  hat  continue  until  a  jury 
was  obtained.  To  each  of  the  aforesaid  rulings  the  defendant  duly 
excepted." 

The  jury  being  complete,  the  defendant  went  to  trial  on  plea  of 
not  guilty. 

The  evidence  shows  that  Walton,  who  had  the  defendant  em- 
ployed on  his  plantation,  received  a  message  from  defendant  one 
Wednesday  morning  in  the  latter  part  of  November,  1870,  requesting 
him  (Walton)  "  to  come  down  here  (to  Joe's  cabin),  and  bring  that 
stick  he  beat  my  wife  with ;  I  want  to  take  it  to  iiown  with  me.'* 
On  receiving  this  message  Walton  went  into  his  house,  and  in  a 
few  minutes  afterwards  went  down  to  Joe's  cabin.  Shortly  after 
this  a  gun  was  heard  to  fire,  and  Walton  was  found  some  twenty 
steps  or  more  from  the  door  of  Joe*s  cabin,  lying  upon  his  back,  his 
knees  drawn  up,  holding  in  one  hand  a  loaded  "  Derringer  pistol." 
He  had  been  *'  shot  in  the  right  arm  and  side,  sort  of  to  the  rear," 
with  a  load  of  ordinary  sized  bird-shot.  This  occurred  about  an 
hour  "  after  sun-up,"  and  Walton  died  between  ten  and  eleven 
o'clock  the  same  morning.  There  was  no  eye-witness  to  the  shoot- 
ing. 

Lum  Judkins,  a  witness  for  the  State,  who  heard  the  gun  fire, 
ran  immediately  to  Walton,  who  was  lying  on  the  ground  "  holler- 
ing." Walton  said  to  witness,  "  Joe  has  killed  me.  I  was  talking 
to  him  and  he  shot  me,  and  he  has  killed  me."  To  this  witness  re 
plied,  ''  I  reckon  not."  Walton  said,  "  Yes,  I  am  bound  to  die." 
After  this  Walton  was  "  toated  "  some  distance  to  his  house.  He 
was  shot  about  an  "  hour  after  sun-up,"  and  died  between  ten  and 
eleven  o'clock  the  same  morning. 

Dr.  Hill,  a  witness  for  the  State,  testified  that  he  was  a  practis- 
ing physician  of  many  years'  experience,  and  had  been  sent  for  to 
see  Walton,  reaching  his  house  about  eight  o'clock  in  the  morning. 
At  that  time  Walton  was  sufiFering  greatly  and  gradually  sinking. 
*"  Deceased,  when  offered  medicine,  would  shake  his  head  and  say 
it  is  no  use  to  do  anything,  but  vould  take  the  medicine  given  him. 
Witness  did  not  tell  Walton  what  he  thought  of  his  condition. 
Walton  was  in  a  dying  condition  when  witness  first  saw  him  —  col- 
lapsed,  and  with  very  little  or  no  pulse.  Towards  the  last,  de- 
ceased's breathing  was  a  little  labored ;  he  talked  so  that  he  could  be 
understood  —  showed  a  little  effort.  Ceasing  to  talk  was  the  first 
symptom  of  immediate  dissolution.  All  at  once,  two  hours  after 
witness  saw  him,  Walton  became  speechless." 

Thomas  Merriwether,  a  witness  for  the  State,  testified  that  he 
lived  about  a  mile  from  Walton's  house,  and  reached  there  three 
quarters  of  an  hour  before  Walton  died.  "  Witness  thought  de- 
ceased in  a  dying  condition  as  soon  as  he  saw  him.  Deceased  told 
witness,  '^  they  don't  do  something  for  me^  I  will  die.^  Witness 
heard  deceased  say  nothing  else  about  dnng.  Dr.  Hill  told  de- 
teased  that  it  was  necessary  to  know  something  about  the  difficulty, 
and  deceased  replied,  *  Joe  sent  for  me  and  I  went  down ;  when  I 


696  CRIMINAL  LAW  REPORTS. 

got  close  to  him  he  told  me  not  to  come  closer ;  if  I  did  he  would 
shoot  me.  I  wheeled  to  walk  off,  and  he  shot  me/  This  declara- 
tion was  made  about  fifteen  minutes  before  Walton  died." 

Dr.  Hill  was  then  recalled,  and  testified  as  to  the  declaration 
made  by  deceased,  his  testimony  being  the  same  as  that  of  wit- 
ness Merriwether.  This  declaration  was  made  not  long  before 
Walton's  death ;  and  at  the  time  it  was  made  witness  could  per- 
ceive no  pulse,  and  Walton's  hands  and  feet  were  cold.  Witness 
had  given  Walton  opiates  and  whiskey  two  or  three  times.  In 
reply  to  a  question  by  the  prosecution,  "  if  a  man  in  Walton's  con- 
dition ^was  bound  to  know  that  he  was  bound  to  die,"  the  witness 
was  permitted,  against  defendant's  objection,  to  answer,  and  stated 
that  ^^  he  (witness)  was  satisfied  in  his  own  mind  that  deceased  be- 
lieved he  would  die." 

All  the  foregoing  testimony  was  given  to  the  court  as  a  basis  for 
determining  upon  the  admissibility  of  the  dying  declarations  of  de- 
ceased, but  was  delivered  in  the  presence  and  hearing  of  the  jury, 
who  were  cautioned  by  the  court  that  none  of  the  testimony  re- 
lating to  the  declarations  of  deceased  should  be  considered  by  the 
jury,  except  that  which  the  court  would  thereafter  expressly  inform 
the  jury  should  be  considered  by  them. 

The  State  introduced  evidence  tending  to  show  that  a  day  or  so 
before  the  killing,  the  defendant,  who  had  been  absent'  from  the 
place  for  several  diays,  and  was  then  on  his  way  to  Walton's  place, 
was  seen  to  take  a  d^nk,  and  on  being  asked  by  a  witness  if  he 
would  not  give  some  of  it  to  one  Jerry  Lucas,  remarked,  "  Uncle 
Jerry  cannot  drink  this  liquor,  I  can.  There  is  hell  in  me." 
There  was  some  evidence  tending  to  show  that  about  this  time  de- 
fendant had  some  trouble  with  nis  bowels,  and  his  physician,  the 
witness  Dr.  Hill,  had  given  him  a  prescription  of  some  sort  of 
bitters.  There  was  evidence  tending  to  show  that  on  Sunday  before 
the  killing,  which  occurred  on  the  next  Wednesday,  Walton  was 
seen  coming  out  of  his^house,  shaking  his  stick,  which  was  a  good 
sized  walking  cane,  at  some  one,  and  saying,  "  When  Joe  comes  tell 
him  I'll  give  him  the  same."  The  witness  who  testified  to  this  did 
not  know  to  whom  Walton  was  liking,  and  had  never  informed 
Joe  of  it.  The  State  also  introduced  the  clothing  worn  by  Walton 
at  the  time  he  was  shot. 

After  this  testimony  was  delivered  to  the  jury  the  State  an- 
nounced that  it  had  closed  its  evidence,  except  evidence  in  rebuttal; 
and  "  thereupon  the  defendant  moved  the  court  separately  and  suc- 
cessively to  exclude  each  of  the  dying  declarations  of  deceased,  as 
testified  to  by  the  foregoing  witnesses.  The  counsel  for  the  State 
asked  the  court  not  to  exclude  the  evidence  of  the  dying  declara- 
tions until  authorities  could  be  submitted  to  the  court,  —  they  be- 
lieving that  Alabama  authorities  could  be  found  which  would  be 
decisive  of  the  motions.  Thereupon  the  court  remarked,  that  after 
the  defendant's  testimony  was  all  introduced,  but  before  the  argu- 
ment was  commenced  to  the  jury,  it  would  decide  said  motions." 
The  defendant  insisted  that  the  court  should  decide  his  motions 
then,  and  before  proceeding  further  with  the  case,  but  the  court  re- 
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f tiM^J  to  decide  said  motions  then  or  at  any  earlier  period  than  it 
had  before  indicated ;  and  defendant  ^^  duly  excepted  to  each  of  said 
refusals,  declinings,  and  rulings  of  the  court." 

The  defendant  was  then  directed  to  proceed  with  the  case,  and  he 
again  insisted  to  the  court  that  he  should  not  be  compelled  to  pro- 
ceed with  the  examination  of  his  witnesses  until  his  several  motions 
to  exclude  the  declarations  of  deceased,  &c.,  were  decided,  as  he 
could  not  know  what  to  meet  as  to  the  declarations  above  referred 
to,  or  whether  they  would  be  in  evidence  or  not ;  the  court,  how- 
ever, required  him  to  proceed  with  the  examination  of  his  witnesses, 
and  defendant  duly  excepted. 

The  defendant  then  introduced  witnesses  who  proved  the  nature 
of  the  message  sent  by  defendant  to  Walton,  as  already  stated,  and 
the  fact  that  Walton  was  found,  immediately  after  the  shootbig,  a 
few  steps  from  Joe's  cabin,  with  a  loaded  "  Derringer  "  pistol  in  his 
hand.  The  defendant  did  not  question  the  witnesses  as  to  the  dec- 
larations made  by  Walton,  and  objected  to  their  testifying  as  to 
them  ;  but  the  court  overruled  defendant's  objection,  and  permitted 
the  witnesses  to  testify  as  to  these  declarations,  cautioning  the  jury 
that  no  evidence  of  declarations  by  deceased  could  be  considered  by 
the  jury,  except  such  as  the  court  should  direct  them  to  receive  in 
evidence.  To  which  ruling  defendant  duly  excepted.  The  testi- 
mony thus  given  by  defendant's  witnesses  was  suDstantially  as  fol- 
lows :  "  When  one  of  the  witnesses,  Randall  Gilmer,  and  his  mother 
got  to  the  place  where  Walton  was  lying,  immediately  after  the 
shooting,  Walton  said,  '  /  am  a  dying  man  ;  Joe  shot  me  for  nothing.^ 
Witness'  mother  replied,  '  You  are  hurt  ric^ht  bad,  but  I  reckon 
you  ain't  as  badly  hurt  as  that.'  Deceased  answered,  *  JVb,  /  am 
dying:'' 

The  defendant  then  introduced  some  evidence  tending  to  show 
that  shortly  before  the  shooting  occurred  he  had  made  preparations 
to  remove  to  an  adjoining  plantation,  and  that  at  the  time  of  the 
killing  defendant's  wife  was  pregnant.  There  was  evidence  show- 
ing that  defendant  had  a  gun  with  which  he  was  in  the  habit  of 
hunting. 

The  defendant  then  offered Johnson  as  a  witness  in  his  be- 
half,  stating  to  the  court  that  the  witness  was  his  wife,  and  that  he 
did  not  offer  her  as  a  general  witness  in  his  behalf,  but  offered  her 
specially  and  separately  to  prove,  — 

1st.  The  violence  on  her  person  by  the  deceased  on  Sunday  be- 
fore the  killing  on  the  succeeding  Wednesday. 

2d.  To  prove  by  her  that  she  was  the  only  living  witness  who  saw, 
or  knew,  or  could  testify  to  the  commission  of  violence  ^beating)  on 
her  person  by  deceased  on  said  Sunday  before  the  killing,  and  to 
threats  made  by  deceased  against  defendant  before  the  shooting. 

3d.  To  prove  by  her  that  she  communicated,  shortly  before  the 
shooting,  the  violence  committed  on  her  person  by  deceased,  and  the 
threats  made  by  deceased  against  defendant. 

The  court  refused  to  permit  the  witness  to  testify  for  the  purposes 
for  which  she  was  offered,  and  decided  that  she  was  incompetent  to 
^isrove  anything  whatever  in  the  ease  ;  and  defendant  duly  excepted. 
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The  defendant  then  closed,  and  the  bill  of  exceptions  states,  ^^  upon 
the  consideration  of  the  authorities  adduced  and  the  argument  of 
counsel  on  the  separate  and  successive  motions  of  defendamt  to  ex- 
clude each  and  all  of  the  dying  declarations  of  deceased,  the 
court  decided  to  exclude  all  evidence  of  dying  declarations,  except 
those  made  by  the  deceased  when  he  was  lying  upon  the  ground  im- 
mediately after  he  was  shot ;  and  all  the  evidence  of  the  witnesses 
Hill  and  Merriwether  in  relation  to  the  declarations  of  deceased  were 
excluded."  Defendant  duly  excepted  to  the  ruling  of  the  court  in 
admitting  any  of  the  dying  declarations  as  evidence. 

The  minute  entry,  after  reciting  the  arraignment  of  defendant,  &c., 
the  service  upon  him  of  a  copy  of  the  indictment  and  list  of  jurors, 
&c.y  as  required  by  law,  the  defendant's  plea  of  not  guilty,  &c.,  and 
the  order  for  empanelling  a  jury  to  try  the  issue  joined,  &c.,  then 
Bays :  "  The  following  persons  were  orawn  and  accepted  by  the 
State  and  defendant  for  the  trial  of  this  cause,  to  wit :  W.  M.  Lang- 
ham,  and  eleven  others  (naming  them),  good  and  lavrful  men,  duly 
qualified  ;  the  jury  being  now  complete,  and  agreed  upon  by  the  So- 
licitor for  the  State  and  the  defendant,  were  duly  sworn  to  well  and 
truly  try  the  issue  joined  between  the  State  of  Alabama  and  the  de- 
fendant, Joe  Johnson,  siter  hearing  all  the  evidence  in  the  cause  and 
being  duly  charged  by  the  court,  on  their  oaths  do  say,  '  We,  the 
jury,  find  the  defendant,  Joe  Johnson,  guilty  of  murder  in  the  first 
degree,  and  assess  his  punishment  at  death.  W.  H.  Ogboume,  fore- 
man.'    Defendant  was  then  remanded  to  jail  to  await  his  sentence." 

The  errors  assigned,  among  others,  are  :  — 

1st.  The  ruling  of  the  court  in  relation  to  the  juror  Brady. 

2d.  The  refusal  of  the  court  to  send  for  the  juror  Lacey,  and  to 
stop  the  drawing  a  reasonable  time  fpr  that  purpose. 

3d.  The  refusal  of  the  court  to  decide  one  way  or  the  other  upon 
defendant's  motions  to  exclude  evidence  of  the  dying  declarations, 
at  the  time  said  motions  were  made. 

4th.  The  ruling  of  the  court  compelling  defendant  to  proceed  with 
his  defence  before  the  court  had  decided  one  way  or  the  other  upon 
defendant's  several  motions  to  exclude  the  evidence  of  the  dying 
declarations. 

5th.  The  admission  of  the  evidence  of  the  dying  declarations, 
which  the  court  permitted  to  go  to  the  jury. 

6th.  The  refusal  of  the  court  to  permit  defendant's  wife  to  testify 
for  the^  purposes  for  which  she  was  offered. 

7th.  The  jury  which  tried  the  case  was  not  sworn  as  required  by 
law. 

Thos.  Q:  Jones^  for  appellant. 

John  W.  A.  Sar^ford^  Attorney  General,  and  Watts  ^  Troy^  eon* 
tra. 

Peck,  C.  J.  The  appellant  was  indicted  at  the  February  term 
of  the  City  Court  of  Montgomery  County,  1871,  for  the  murder  of 
Henry  Walton,  by  shooting  him  with  a  gun.  At  the  October  term  of 
the  same  year  he  was  tried  and  convicted  of  murder  in  the  first  de- 

free,  and  sentenced  to  be  hung  on  Friday,  the  8th  day  of  March^ 
872.    From  said  sentence  he  has  appealed  to  this  court.    The  case 
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has  been  elaborately  argued,  presenting  many  questions  for  consid- 
eration. An  examination  of  the  record,  in  connection  with  the  ar- 
guments, has  convinced  us  that  the  conviction  and  sentence  must  be 
reversed. 

In  disposing  of  the  case,  we  shall  confine  our  opinion  to  the  ques- 
tions in  which,  we  think,  errors  are  to  be  found,  and  to  such  other 
questions  as  will  probably  arise  on  another  trial. 

In  capital  cases,  and  other  felonies,  there  are  some  matters  that 
must  affirmatively  appear  in  the  record,  or  the  conviction  will  be  er- 
roneous, and  the  judgment  of  the  court  must  be  reversed. 

In  such  cases,  where  the  defendant  is  in  actual  imprisonment,  it 
must  affirmatively  appear  that  a  copy  of  the  indictment  and  a  list  of 
the  jurors  summoned  for  his  trial,  including  the  regular  jury,  were 
delivered  to  him  at  least  one  entire  day  before  the  day  appointed 
for  his  trial.  Revised  Code,  §  4171  ;  Robertson  v.  The  State^  43 
Ala.  325.  And  in  all  felonies  the  record  must  show  that  the  de- 
fendant was  asked,  before  sentence,  if  he  has  anything  to  say,  why 
judgment  should  not  be  pronounced  upon  him.  Com,  v.  The  State^ 
43  Ala.  53 ;  1  Bish.  Crim.  Pro.  §  865.  And  we  hold  it  equally 
necessary  to  a  legal  conviction  that  the  record  should  show  that  the 
jury  was  sworn,  and  that  the  oath  administered  conforms  substan- 
tiafiy  to  the  oath  required  to  be  administered  by  the  Revised  Code, 
§  4092.  That  oath  requires  the  jurors  to  be  sworn,  not  only  to  well 
and  truly  try  the  issue  joined  between  the  State  of  Alabama  and  the 
defendant,  but  also  a  true  verdict  to  render  according  to  the  evidence. 
The  record  in  this  case  states,  the  jury  "  were  didy  sworn  to  well 
and  truly  try  the  issue  joined  between  the  State  of  Alabama  and 
the  defendant,  Joe  Johnson."  If  it  were  stated  that  the  jury  were 
duly  sworn  according  to  law,  it  might,  perhaps,  be  presumed  they 
were  sworn  in  the  form  required  by  the  statute,  but  as  the  oath  ad- 
ministered is  stated,  we  cannot  presume  that  they  were  otherwise 
sworn.  The  oath  stated  leaves  out  an  essential  and  substantive  part 
of  the  oath  required  to  be  administered,  to  wit :  "  and  a  true,  ver- 
dict render  according  to  the  evidence :  so  help  you  God."  Thus,  we 
see  not  only  an  essential,  but  the  most  impressive  part  of  the  oath, 
was  omitted ;  that  part  that  directs  the  jurors  to  look  to  Grod  for 
help,  in  the  discharge  of  their  important  and  solemn  duty,  —  a  duty 
in  which  the  life  of  a  human  being  was  involved.  This  omission  must 
necessarily  render  the  verdict  illegal,  and  insufficient  to  justify  the 
fearful  and  terrible  punishment  to  which  the  defendant  is  consigned 
by  the  sentence  and  judgment  of  the  court.  Har reman  v.  The 
State,  2  Greene's  Iowa  Rep.  270-283 ;  Bivens  v.  The  State,  6  Eng. 
Rep.  4O0-465 ;  Jones  v.  The  State,  5  Ala.  666,  673. 

2.  Were  the  declarations  ofiEered  by  the  State,  as  the  dying  declara- 
tions of  the  deceased,  admissible  ? 

Dying  declarations  ai*e  only  admissible  where  the  deceased  knows 
or  thinks  he  is  in  a  dying  state.  Positive  evidence  of  this  knowl- 
3dge  is  not  required ;  it  may  be  inferred  from  the  conduct  and  con- 
dition of  the  deceased.     Roscoe's  Crlm.  Ev.  29. 

It  is  a  general  rule,  that  dying  declarations,  though  made  with  a 
full  con^iousness  of  approaching  death,  are  only  admissible  where 
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the  death  of  the  deceased  is  the  subject  of  the  charge,  and  the  cir« 
cumstances  of  the  death  are  the  subject  of  the  dying  declarations. 
Roscoe's  Crim.  Ev.  28.  The  dying  declarations  ottered  in  evidence 
in  this  case  fall  strictly  within  this  rule.  The  death  of  the  deceased 
was  the  subject  of  the  charge,  and  they  were  offered  to  prove  the 
circumstances  of  the  death  of  the  deceased  and  the  party  by  whom 
it  was  occasioned. 

A  earefid  examination  of  the  evidence  satisfies  us  that  the  de- 
ceased not  only  believed  that  he  was  in  a  dying  state,  but  that  he 
was  30  in  fact.  He  lived  only  about  three  or  four  hours  after  he  was 
shot ;  said  he  was  bound  to  die  ;  and  the  physician  who  visited  him 
directly  after  the  shooting  said  he  was  then  in  a  dying  condition,  was 
collapsed,  had  but  little  pulse,  was  sinking,  and  soon  after  became 
speechless  ;  that  after  a  little  while  he  became  able  to  speak  so  as  to 
be  understood.  Another  witness  named  Merriwether  stated  that 
about  fifteen  or  twenty  minutes  before  deceased  died  he  said,  to  a 
question  asked  him  by  the  physician,  "  Joe  sent  for  me,  and  I  went 
down.  When  I  got  close  to  him,  he  told  me  not  to  come  closer ;  if  I 
did  he  would  shoot  me.     I  wheeled  to  walk  away  and  he  shot  me." 

Other  witnesses  were  examined  on  this  subject,  and  proved  simi- 
lar declarations.  These  examinations  were  to  the  court,  for  the  pur- 
pose of  determining  the  admissibility  of  the  dying  declarations  of 
the  deceased,  but  in  the  presence  and  hearing  of  the  jury,  the  court 
telling  the  jury  the  evidence  was  for  the  court,  and  not  for  the  jury. 

The  defendant's  counsel  objected  to  said  evidence,  and  to  the  ad- 
missibility of  the  dying  declarations  of  the  deceased,  and  moved  the 
court  to  exclude  the  same.  This  the  court  refused  to  do  then,  but 
said,  when  the  evidence  is  closed,  and  before  the  arguments  of  the 
counsel  to  the  jury  commence,  the  motion  of  defendant  to  exclude 
the  dying  declarations  of  deceased  would  be  decided.  To  these 
several  rulings  of  the  court  the  defendant  excepted.  The  evidence 
of  the  State  being  closed,  the  court  directed  the  defendant  to  pro- 
ceed with  the  case.  The  defendant  objected  to  proceeding  furUier, 
or  to  enter  upon  the  examination  of  his  witnesses,  until  his  motion 
to  exclude  the  evidence  of  the  dying  declarations  of  deceased  was 
decided  by  the  court,  as  he  could  not  know  what  to  meet,  or  whether 
said  dying  declaratiolis  would  be  evidence  or  not.  The  court  over- 
ruled defendant's  objection,  and  directed  him  to  proceed  with  the 
case,  and  defendant  excepted.  Thereupon,  the  defendant  proceeded 
and  examined  his  witnesses.  After  the  defendant  had  closed  his 
evidence,  and  after  argument  of  counsel  on  the  several  motions  of 
defendant  as  aforesaid,  to  exclude  the  dying  declarations  of  deceased, 
the  court  excluded  all  evidence  of  the  dying  declarations  of  the  de- 
ceased, except  those  made  by  deceased  when  he  was  lying  on  the 
ground,  immediately  after  he  was  shot,  and  the  evidence  of  the 
physician,  and  of  a  witness  by  the  name  of  Merriwether  ;  and  to  this 
ruling  of  the  court  the  defendant  excepted. 

The  court  committed  no  error  in  deciding  that  the  dying  declara- 
tions of  deceased,  referred  to,  *were  admissible,  but  we  think  the 
court  erred  in  requiring  the  defendant  to  proceed  with  his  defence 
before  deciding  that  question.     This  is  certainly  a  novel  question. 
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No  authority  is  referred  to  sustaining  the  decision  of  the  court,  and, 
so  far  as  we  know,  none  exists.  Novelties  in  the  law  are  to  be  re- 
garded with  distrust.  No  accused  person  should  be  required  to 
make  his  defence  until  he  is  informed  what  the  eyidence  against  him 
is.  Common  justice  requires  this,  and  common  justice  is  common 
law.  Such  a  practice  reverses  all  the  well  settled  rules  of  criminal 
procedure  on  this  subject,  and  must  therefore  be  erroneous. 

8.  In  a  criminal  case  the  wife  is  sometimes  a  competent  witness 
against  the  husband,  but  never  for  him.  1  Greenl.  Ev.  §  343,  and 
the  two  following  sections ;  Williams  v.  The  State^  44  Ala.  24 ; 
Revised  Code,  §  2704. 

4.  The  court  committed  no  error  in  refusing  to  quash  the  venire^ 
because  of  the  mistake  in  the  Christian  name  of  one  of  the  jurors  in 
the  list  of  jurors  required  to  be  delivered  to  the  defendant  by  section 
4171  of  the  Revised  Code.  The  remedy  for  such  a  mistake  is  pro- 
vided for  in  section  4175,  and  the  record  shows  the  defendant  had 
the  benefit  of  that  remedy. 

5.  Where  jurors,  whose  names  are  in  the  list  of  jurors  delivered  to 
the  defendant  for  his  trial,  if  drawn,  fail  to  answer  when  called,  it  is 
no  error  in  the  court  to  refuse  to  send  for  them,  although  it  be 
shown  that  they  live  and  are  in  the  city  at  the  time  they  are  caUed ; 
bat  when  a  juror  is  in  the  jail,  under  an  order  or  sentence  of  the 
court,  in  such  a  case,  on  the  motion  of  the  defendant,  if  the  court 
refuses  to  send  for  him  and  haVe  him  brought  into  court,  it  is  an  error 
for  which  the  judgment  wiQ  be  reversed.  Boggs  v.  The  State^  45 
Ala.  30. 

For  the  errors  named,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  another  trial,  and  the  defendant  will  remain  in  custody 
until  discharged  by  due  course  of  law. 


Lewis  Harris  v.  The  State  op  Mississippi. 

(47  Miss.  818.     Supreme  Ck>urt,  1872.) 

Murder.  —  Manslaughter,  —  Evidence  of  Threats  an  the  Part  of  the  Deceased, 

No  mere  threats  by  the  deceased  are  admissible  on  a  trial  for  murder  in  justification  or 
palliation  of  the  homicide,  unless,  in  addition  to  such  threats,  there  was  also,  at  the 
time  of  the  killing,  some  attempt  or  demonstration  by  the  deceased  showing  a  present 
purpose  and  immediate  danger  of  cariying  such  threats  into  execution,  or  of  domg  the 
defendant  some  great  bodily  harm.  Such  threats,  to  be  admissible,  must  be  a  part 
of  the  ret  ge»tiJR. 

It  is  error  for  the  court,  in  a  murder  trial,  to  so  instruct  the  jury  as  to  exclude  every 
fact  save  the  mere  killing.  Such  an  instruction,  in  a  doubtful  case,  or  in  one  in 
-which  the  jury  may  be  thereby  influenced  to  the  injury  of  the  accused,  would  be  good 
ground  for  a  new  trial. 

The  accused,  in  a  clear  case  of  guilt,  refused  a  new  trial,  notwithstanding  some  of  the 
instructions  given  at  the  request  of  the  State  were  erroneous. 

Comments  and  remarks  by  the  court,  in  the  presence  of  a  jury,  in  vindication  of  the 
dignity  and  impartiality  of  the  court,  when  assailed,  are  no  ground  of  error. 

Ehror  to  the  Circuit  Court  of  Washington   County,  Shackle- 

ford^,  J. 

The  opinion  of  the  court  states  the  case. 


602  CRIMINAL  LAW  REPORTS. 

PtTGy  *  Yerffer,  for  plaintiff  in  error. 

JS.  S.  morris,  Attorney  General,  for  the  State. 

W.  T,  Deason,  for  the  same  side. 

Tabbell,  J.  At  the  May  special  term  of  the  Washington 
County  Circuit  Court,  1872,  Lewis  Harris  was  indicted,  tried,  and 
convicted  on  a  charge  of  murder.  A  motion  for  a  new  trial  and  in 
arrest  of  judgment  being  overruled,  a  writ  of  error  was  prayed  out 
The  defence  in  the  court  below  appears  to  have  been  conducted  vdth 
determined  energy,  and  a  reversal  is  strenuously  urged  here  in  a 
labored  argument,  but  the  facts  and  the  law  are  strongly  adverse  to 
the  accused.  The  circumstances  of  the  killing,  as  testified  to  by 
several  witnesses,  were  these :  Harris,  according  to  some  of  the  wit- 
nesses, with  a  gun  on  his  shoulder,  while  others  say  he  had  it  at 
a  ready,  sought  Barlow,  and  found  him,  unarmed.  A  part  of  the 
witnesses  testified  that  the  two  were  approaching  the  same  point 
from  opposite  directions,  but  the  truth  undoubtedly  is,  as  stated  by 
others,  tiiat  Barlow  was  standing  talking  to  a  comrade,  when  Harris 
approached,  saying  to  him,  *'  I  understand  you  said  you  intended  to 
kill  me  at  any  time."  Barlow  said,  "  I  did  not  say  it."  Accord- 
ing to  one  witness,  Harris  then  said,  "  If  you  said  you  would  kill 
me,  I  intend  to  kill  you  now."  As  related  by  another,  he  said,  '*  If 
you  did,  I  have  a  great  notion  to  kill  you."  Another  witness  states 
it  thus :  "  I've  a  good  will  to  shoot  you,  any  how."  To  this,  one 
witness  says  Barlow  replied,  "  Shoot,  and  be  d— d,"  while  all  the 
others  say  he  ejaculated,  "  Shoot,  and  be  G — d  d— d."  It  is  undis- 
puted that  Barlow  was  shot  in  the  side.  One  witness  testifies  that 
Barlow  advanced  two  steps  toward  Harris  and  turned  aside;  all 
agree  that  he  turned  away,  as  he  said,  "  Shoot,  and  be  d— d  ; "  or 
"  Shoot,  and  be  G— d  d — d,"  upon  which  the  shot  was  fired,  strik- 
ing him  in  the  left  side.  It  is  not  pretended  that  Barlow  was 
angry,  threatening,  or  hostile  in  his  manner,  attitude,  gestures,  or 
movements.  There  is  no  pretence  of  an  "  attempt "  or  manifesta- 
tion of  an  attempt  or  "  design  "  on  the  part  of  Barlow  to  commit  a 
felony  upon  Harris,  or  to  do  him  any  bodily  harm.  In  this  condi- 
tion of  the  case,  counsel  for  the  accused  propounded  interrogatories 
to  witnesses,  intending  to  prove  previous  threats  by  Barlow  to  take 
the  life  of  Harris,  of  which  the  latter  was  advised,  and  also  a  per- 
sonal diflBculty,  two  or  three  weeks  prior  to  the  killing.  The  evi- 
dence thus  proposed  to  be  introduced  was  objected  to  by  the  prose- 
cuting oflBcer,  and  excluded  by  the  court. 

In  the  course  of  the  trial  the  court  said,  "  He  had  nothing  to  do 
with  making  the  law ;  that  the  law,  instead,  should  be  the  only 
governing  rule  ;  he  proposed  to  administer  it  as  he  found  it  in  the 
books ;  he  was  blind  to  all,  save  duty ;  and  if  the  juries  of  the 
country  choose  to  allow  outside  matter  to  influence  them  in  liie 
rendition  of  their  verdicts,  that  must  be  settled  between  them  and 
their  God  ;  juries  had  no  right  to  make  laws ;  if,  as  stated  by  coun- 
sel, they  chose  to  acquit  for  reasons  not  known  to  the  laws,  that 
was  their  business  ;  what  punishment  they  will  receive  for  thus  per- 
juring themselves^  he  did  not  know."  To  which  comments  counsel 
excepted,  and  they  are  incorporated  in  the  bill  of  exceptions. 


r 
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The  follomng  instructions  were  given  for  the  State :  — 

"  1.  To  make  a  homicide  justifiable  on  the  ground  of  self-defence, 
the  danger  must  be  either  actual,  present,  and  urgent,  or  the  slayer 
must  have  reasonable  ground  to  apprehend  a  design  on  the  part  oi 
the  deceased  to  commit  a  felony,  or  to  do  him  some  great  bodily  harm, 
:ind  that  there  was  imminent  danger  of  such  design  being  accom- 
plished; and  hence  the  mere  fear  by  one  person  that  another 
designed  to  take  his  life  will  not  justify  the  former  in  taking  the 
life  of  the  latter. 

"  2.  Every  killing  with  a  deadly  weapon  is  presumed  to  be  mali 
cious,  and  amounts  to  murder,  unm  the  contrary  appears  from  cir- 
cumstances of  alleviation,  excuse,  or  justification  ;  and  it  is  incum- 
bent on  the  accused  to  make '  out  such  circumstances  of  excuse, 
alleviation,  or  justification  to  the  satisfaction  of  the  jury,  unless 
they  should  arise  out  of  the  evidence  in  the  case  produced  against 
him,  or  arise  out  of  the  whole  evidence  in  the  case. 

"  3.  To  justify  the  killing  of  a  human  being  in  self-defence,  it  is 
necessary  for  the  accused  to  show  that  the  danger  was  actual  and 
imminent  at  the  time  of  the  killing;  and  if  the  jury  believe  from 
the  evidence  that  the  accused  shot  the  deceased,  and  that  he  was 
not  acting  in  self-defence,  but  through  mere  fear,  and  was  in  no 
imminent  danger  from  deceased,  they  must  find  him  guilty  as 
charged. 

'*  4.  If  the  jury  believe  from  the  evidence  that  the  accused  killed 
the  deceased  as  charged  in  the  indictment,  they  will  find  him  guilty 
as  charged.*' 

Two  instructions  based  upon  a  case  not  made  by  the  evidence, 
instructions  framed  upon  the  assumption  of  proof  of  anterior  threats 
and  personal  difficulties,  not  permitted  bv  the  court,  and  not  correct 
I^al  propositions,  even  if  upon  facts  m  the  case,  were  refused. 
The  following  instructions  were  asked  by  the  accused :  "  The  law 

S resumes  every  man  to  6e  innocent  until  he  is  proven  guilty,  and  it 
evolves  upon  the  State  to  make  out  its  case  to  the  satisfaction  of 
the  jury  before  the  prisoner  can  be  called  upon  to  justify  himself, 
and  if  the  jury  entertain  a  reasonable  doubt  arising  from  the  evi- 
dence as  to  the  prisoner's  guilt,  they  will  give, the  prisoner  the 
benefit  of  that  doubt,  and  acquit.''     This  instruction  was  modified 
by  the  court  by  substituting  the  words,  "  that  the  defendant  killed 
the  deceased  Henry  Barlow,"  for  the  words,  "  as  to  the  prisoner's 
guilt,"  and  thus  given,  the  jury  having  returned  a  verdict  of  guilty, 
a  motion   for  a  new  trial  was  made  upon  the  following  grounds : 
1.   That  the  instructions  were  contrary  to  law ;  2.  The  first  and 
second  instructions  asked  by  the  prisoner  were  improperly  refused ; 
3.   The  instruction  given  for  the  accused  was  improperly  modified ; 
and  4.  Evidence  offered  by  the  accused  was  improperly  rejected. 
This  motion  was  overruled,  as  was  a  motion  in  arrest  of  judgment, 
on  the  same  points. 

The  errors  assigned  here  embrace  the  rejection  of  the  proposed 
proof  of  prior  threats  (communicated  to  Harris^  of  Barlow  upon 
the  life  of  the  former,  and  of  a  personal  difficulty  anterior  to  the 
homicide  ;  exceptions  to  the  comments  of  the  court,  set  forth  in  the 
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bill  of  exceptions ;  objections  to  the  instructions  for  the  State ;  re- 
fasal  to  give  two  instructions  asked ;  the  modification  of  the  one 
given  for  the  accused ;  and  the  overruling  of  the  motion  for  a  new 
trial. 

The  homicide  in  this  instance  was  wanton,  brutal,  atrocious  — 
indicating  a  depraved  heart  and  a  brutalized  mind  —  as  it  was  with- 
out justification,  excuse,  or  palliation.  Judging  from  the  records  in 
this  court,  such  cases  of  depravity  are  on  the  increase,  and  their  sup- 
pression is  demanded  by  every  consideration  of  a  public  and  private 
character.  While  the  courts  must  adhere  to  reason  and  justice,  as 
developed  by  time,  experience,  and  enlightened  adjudication,  they 
must,  nevertneless,  enforce  the  laws  with  all  the  rigor  of  which  they 
are  capable,  as  a  duty  alike  to  the  law-abiding  and  the  criminal. 
For,  should  it  become  the  rec(^nized  right  of  a  man  to  pursue  and 
shoot  down  another  for  a  threat  to  take  life,  simply,  without  any 
overt  act  indicating  an  intention  to  carry  the  threat  into  execution, 
crime  and  violence  would  run  riot ;  tiiis  earth,  which  ought  to  be  a 
paradise,  would  be  turned  prematurely  into  worse  than  pandemo- 
nium, and  mankind  would,  from  choice,  seek  an  asylum  in  the 
abode  of  Satan  himself.  In  the  case  at  bar,  the  killing  had  not  the 
shadow  of  self-defence  for  its  consummation.  The  deceased  was  in 
no  situation  to  endanger  the  life  or  limb  of  the  accused.  He  was 
unarmed,  and  manifested  no  intention,  present  or  remote,  to  com- 
mit a  felony  upon  his  slayer,  and  denied  tiiat  he  had  threatened  him. 
There  was  nothing  in  the  words,  acts,  attitude,  or  maimer  of  Barlow, 
indicating  impending  or  prospective  danger  to  Harris.  To  allow 
prior  threats  to  be  given  in  evidence,  under  such  circumstances,  upon 
the  mere  proof  of  a  naked  and  wanton  killing,  as  in  the  case  at  bar, 
would  be  to  invite  a  multiplication  of  tragedies,  already  clothing  the 
State  in  blood,  and  boding  the  worst  evils  to  society.  Statutory 
changes  of  common  law  have  gone  far  to  facilitate  escape  from  the 
penalties  attached  to  the  unlawful  killing  of  a  human  being,  to 
which  a  few  adjudications  have  contributed  not  a  little;  but  the 
alarming  increase  of  crime  demands  a  restriction  rather  tiian  an 
increase  of  those  changes,  and  is  dictated  alike  by  mercy  and  jus- 
tice. 

This  is  not  of  the  class  of  cases  wherein  the  character  of  the 
deceased,  including  prior  threats  and  difficulties,  constitutes,  neces- 
sarily, a  part  of  the  reB  gestoR^  and  is  inseparable  from  the  immedi- 
ate act  of  killing,  as  in  ChoBe  v.  StaU  (46  Miss.  688),  and  cases 
therein  cited  ;  neither  is  it  a  case  of  mutual  combat,  where  threats 
and  difficulties  are  a  necessary  ingredient ;  nor  of  a  secret  homicide, 
where  prior  threats  of  a  party  tend  to  identify  tiie  criminal ;  it  is 
not  excusable  homicide  under  section  2632  of  the  Code,  because  the 
killing  was  not  **  by  accident  and  misfortune,"  nor  the  result  of  a 
^^  conu)at ;  "  it  is  not  manslaughter  according  to  section  2683  of  die 
Code,  because  all  of  the  conditions  specified  are  wanting ;  it  is  not 
within  sections  2687  and  2689,  because  the  killing  was  not  ^^in 
necessary  self-defence,"  unless,  when  the  life  of  a  man  has  been 
threatened,  he  may,  as  a  preventive  remedy,  pursue,  and  on  sight 
vhoot  down  the  person  so  having  threatenea,  though  unarmed  and 
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not  resisting,  and  this  is  the  proposition  at  bar ;  it  is  not  \¥ithin 
section  2638,  for  the  reason  that  the  deceased  was  not  killed  while 
in  an  "  attempt "  to  commit  a  ''felony,"  nor  within  section  2640, 
because  not  ''engaged  in  the  commission  of  a  trespass,  or  other 
injury  to  private  rights  or  property,  or  engaged  in  the  attempt  to 
commit  such  injury"' 

Is  it  within  section  2631,  of  the  Code  ?  So  much  of  that  section 
as  is  applicable  to  this  case  is  as  follows  :  — 

"  The  killing  of  a  human  being  ....  shall  be  justifiable  .... 
when  committed  by  any  person,  in  resisting  any  attempt,  unlaw- 
fully, to  kiU  such  person,  or  to  commit  any  felony  upon  him,  .... 
or  when  committed  in  the  lawful  defence  of  such  person  ....  when 
there  shall  be  reasonable  ground  to  apprehend  a  design  to  commit  a 
felony,  or  to  do  some  great  personalUnjury,  and  there  shall  be  immi- 
nent  danger  of  such  design  being  accomplished.  .  .  .  ."  Plainly, 
as  the  reading  shows,  the  killing  shall  be  justifiable  only  when  it 
presents  the  one  or  other  of  the  following  elements  :  — 

1.  That  the  killing  was  in  resistance  to  an  "  attempt "  on  the 
part  of  the  deceased  to  kill  the  slayer,  which  is  not  pretended  in  the 
case  at  bar.  A  prior  "threat"  is  not  an  "attempt"  in  law  or 
ethics. 

2.  Or  it  must  have  been  done  in  self-defence,  "  when  there  shall 
be  reasonable  ground  to  apprehend  a  design  to  commit  a  felony  or 
to  do  some  great  personal  injury,"  and  there  shall,  also,  "  be  immi- 
nent danger  of  such  design  being  accomplished  ;  "  by  which  it  wiU 
be  perceived  that  to  render  homicide  justifiable,  imder  this  branch 
of  §  2631,  Code  of  1871,  three  conditions  are  necessary  :  (1.)  Self- 
defence,  where  there  is  (2)  reasonable  apprehension  of  a  design  to 
commit  a  felony  or  do  some  great  personal  injury  ;  and  (3)  immi- 
nent danger  oi  the  accomplishment  of  the  design.  The  popular 
delusion,  to  which  a  few  decisions  have  contributed,  that  for  a  threat 
to  take  life  a  party  may  be  pursued  and  killed,  though  unarmed, 
unoffending,  and  committing  no  overt  acts,  cannot  be  too  soon 
eradicated.  It  shall  be  known  that  he  who  slays  another  does  so 
at  his  peril,  and  takes  upon  himself  the  responsibility  of  satisfying 
a  court  and  jury  that  the  act  was  justifiable  or  excusable  homicide, 
or  manslaughter,  within  the  provisions  of  the  Code,  under  which  a 
mere  prior  threat  is  not  in  the  one  case  an  "  attempt,"  nor  in  the 
other  "  reasonable  ground "  of  apprehension  in  the  absence  of 
"  imminent  danger,"  real  or  apparent ;  and  lastly,  it  is  wanting  in 
the  alleviating  circumstances  required  to  constitute  manslaughter. 

But  it  is  unnecessary  to  elaborate  further.  The  rejection  of  the 
proposed  evidence  was  in  consonance  with  the  Code,  the  authorities, 
and  reason.  Ch.  68,  art.  21,  Code  of  1871 ;  Evam  v.  The  State^ 
44  Miss.  762 ;  Durrah  v.  The  State,  lb.  789 ;  Head  v.  The  State, 
lb.  731.  In  the  last  case  named,  the  court  say  :  "  A  fear  or  appre- 
hension arising  from  previous  threats  which  had  been  communicated, 
afford  no  excuse,  none  whatever,  unless  at  the  time  of  the  killing 
an  effort  was  being  made  to  carry  the  threat  into  execution,  and  a 
necessity,  apparent  or  real,  existed  at  the  time  to  slAy?  in  order  to 
prevent  it.        Vide,  also,  Newcomb  v.  State,  37  Miss.  o83  ;    Wesley 
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V.  State,  lb.  827 ;  Dmon  y.  State,  26  Miss.  362  ;  17  Mo.  544 ;  9  lb 
527  ;  17  lb.  537  ;  23  lb.  287  ;  2  Const.  202  ;  Roscoe  Cr.  Ev.  684 ; 
14  Me.  248 ;  9  Met.  110 ;  4  Ired.  409 ;  The  People  v.  Shorter,  4 
Barb.  460 ;  Russ.  on  Cr.  789 ;  Bishop  Cr.  Pr.  §  617 ;  15  B.  Mon. 
539;  Wharton's  Am.  Cr.  L.  §  1027  et  seq.  and  cases  cited  in 
notes. 

By  section  2628,  Code  of  1871,  "  the  killing  of  a  human  being, 
without  the  authority  of  law,  ....  shall  be  murder  .... 
when  done  with  a  deliberate  design  to  effect  the  death  of  the  person 
killed  ;  "  and  "  when  done  in  the  commission  of  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved  heart,  regardless  of 
himian  life,  although  without  any  premeditated  desimi  to  effect  the 
death  of  any  particular  individual ; ''  and  this  fumisnes  the  basis  of 
the  law  of  the  case  at  bar.  With  only  the  threat  of  the  deceased 
reported  to  him,  the  accused  armed  himself  with  a  deadly  weapon, 
and  seeking  the  former,  he  found  him  unarmed,  and  indisposed  to  a 
conflict.  Being  interrogated,  the  deceased  denied  the  allegation  of 
threat,  and  turned  away  from  his  opponent,  when,  with  a  cowardice 
and  brutality  almost  unparalleled,  without  the  existence  of  even  ap- 
parent danger  to  himself,' the  accused  fired  the  fatal  shot.  The  plea 
^at  the  deceased  had  "  one  hand  in  his  pocket,"  is  the  invention  of 
a  man  with  murder  in  his  heart,  and  at  best  is  only  a  mockury  of 
an  excuse,  which  cannot  save  the  acccused  from  the  just  ^conse- 
quences of  his  illegal  and  brutal  act. 

The  instructions  given  for  the  State  are  commendable  for  accu- 
racy, as  well  as  brevity.  Those  refused  for  the  defendant  had  no 
application  to  the  facts,  and  were  properly  declined.  In  modifying 
the  single  charge  given  for  the  accused,  the  court  erred,  inasmuch 
as  the  modification  took  from  the  jury  every  question,  save  the 
mere  fact  of  killing.  In  a  doubtful  case,  or  one  in  which  this  alter- 
ation might  have  influenced  the  jury  to  the  injury  of  the  accused, 
we  should  have  no  hesitation  in  a  reversal.  But  in  the  case  at  bar, 
there  is  no  element  of  doubt  of  any  sort.  The  killing  was  without 
justification,  excuse,  or  palliation.  It  was  simply  murder,  and  proof 
of  prior  threats  and  of  a  former  difficulty  would  not  alleviate  its 
character,  under  the  circumstances.  The  "prisoner's  guilt  "was 
the  very  question  in  issue,  to  be  determined  by  the  lury  ;  but,  for 
this,  the  court  substituted  for  their  finding,  simply  whetner  the  ac- 
cused killed  the  deceased,  thus  withdrawing  from  consideration  the 
essential  ingredient  of  malice.  Nevertheless,  in  view  of  the  just 
instructions  for  the  State,  and  of  the  facts,  which  are  not  conflicting, 
disputed,  denied,  or  impugned  in  any  way,  we  shall  not  award  a 
new  trial.  As  the  case  is  without  doubt,  no  injustice  has  been  done 
the  accused.  It  is  hoped,  however,  he  will  seek  and  find  that  mercy 
which  is  from  above,  and  which  he  denied  to  his  unresisting  victim. 

The  "  comments  "  of  the  court,  included  in  the  bill  of  exceptions, 
are  judged  to  have  been  an  assertion  of  the  rights,  impartiality,  and 
dignity  of  that  tribunal,  when  assailed,  probably  through  the  zeal 
of  counsel,  leading  to  an  effort,  not  unusual,  to  secure  a  verdict  by 
a  device  sometimes  successful  —  an  appeal  to  the  jury  in  direct  an- 
tagonism with  the  court.     If  correctly  understood,  the  "  comments  " 
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were  appropriate  and  unobjectionable,  if  not  commendable.  Their 
inse^ion  in  the  bill  of  exceptions  is  not  without  precedent ;  but  the 
necessity  or  propriety  of  so  doing,  in  this  instance,  is  not  percepti- 
ble from  the  record.     Code  of  1871,  §  644. 

It  follows  that  the  judgment  must  be  affirmed  and  it  is  so  ordered. 
Friday  the  —  day  of  February  next  is  hereby  fixed  as  the  day  of 
execution,  when  the  sentence  will  be  executed  by  the  sheriff  of 
Washington  County,  between  the  hours  of  ten  o'clock  in  the  fore- 
noon and  two  o'clock  in  the  afternoon  of  that  day. 


Stepben  M.  Ballew  v.  The  State, 

(S6  Texas,  98.     Supreme  Court,  1871-2.) 

Murder.  —  New  Trial. 

A  conriction  for  murder  will  not  be  set  aside  for  error  in  the  trial  unless  such  error  is 

material  and  to  the  prejudice  of  the  defendant. 

Appeal  from  Collin.  Tried  below  before  the,  Hon.  W.  H.  An- 
drews. 

In  the  spring  of  1870  the  accused  made  a  trip  to  this  State  from 
Illinois,  on  a  trading  expedition,  and  brought  with  him  seven  head 
of  horses  to  dispose  of  for  the  father  of  the  deceased.  On  his  re- 
turn to  Illinois,  he  falsely  represented  to  the  owner  of  the  horses 
that  he  had  disposed  of  them  for  a  good  price,  by  giving  the  pur- 
chaser "  time  "  on  the  purchase,  and  promised  to  collect  the  money 
on  his  return  in  the  succeeding  fall,  and  by  false  representations  as 
to  the  success  of  his  operations  in  this  State,  he  induced  the  deceased 
to  accompany  him  on  a  like  trading  expedition  to  Texas  in  the  suc- 
ceeding fall. 

On  the  18th  of  September,  1870,  the  accused  and  the  deceased 
left  Quincy,  Illinois,  for  this  State,  travelling  in  a  wagon.  The 
wagon  and  team  were  the  property  of  the  deceased.  On  the  21st 
of  October,  1870,  they  were  seen  to  encamp  on  the  east  fork  of  the 
Trinity  River,  in  Collin  County  ;  the  next  day  accused  was  at  the 
residence  of  Jonathan  Ballew,  in  Collin  County.  At  that  time  he 
was  alone  and  disposed  of  the  wagon  and  team  as  his  own  property, 
and  then  returned  to  Illinois.  A  short  while  afterwards,  the  body 
of  an  unknown  person  was  found  near  where  the  accused  and  de- 
ceased had  encamped  on  the  21st  of  October,  1870,  and  was  iden- 
tified as  the  body  of  J.  P.  Golden,  the  travelling  companion  of  the 
accused. 

On  the  trial  of  the  case  the  State  was  allowed,  over  the  defend- 
ant's objection,  to  prove  that  the  representations  made  by  the  ac- 
cused tvs  to  the  disposition  he  made  of  the  property  of  G.  W.  Golden 
were  false,  and  that,  instead  of  selling  the  horses  as  he  represented 
to  the  owner,  he  had  left  them  in  the  possession  of  another  person, 
and  claimed  them  as  his  own  property.  The  State  was  also  allowed  to 
introduce  in  evidence  a  certain  letter  written  by  the  accused  to  his 
floster,  previous  to  his  second  trip  to  Texas,  when  it  is  alleged  that 
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he  murdered  the  deceased,  containing  false  statements  as  to  his 
health,  &c.  On  the  return  of  the  accused  to  Illinois,  he  was  mar- 
ried to  the  sister  of  the  deceased,  in  clothes  which  were  proved  to 
have  belonged  to  the  deceased. 

The  above  is  an  outline  of  the  evidence  admitted  on  the  trial  of 
the  case,  over  objections  of  defendant's  counsel  based  on  the  ground 
of  irrelevancy,  and  treated  of  in  the  opinion  of  the  court. 

Throckmorton  ^  Brown^  for  the  appellant. 

TFm.  Alexander^  Attorney  General,  for  the  State. 

Oqdeis,  J.  At  the  fall  term  of  the  District  Court  for  Collin 
County,  the  appellant  was  tried  and  convicted  of  the  murder  of 
James  P.  Golden,  and  the  jury  trying  the  case  condemned  him  to 
be  hung,  and  from  the  judgment  entered  up  in  the  case  he  has  ap- 
pealed to  this  court. 

From  the  record,  it  appears  that  the  conviction  was  founded 
mainly  upon  circumstantial  evidence,  and  therefore  we  have  felt  it 
our  duty  to  examine  and  scrutinize  with  great  care  and  caution 
every  circumstance  proved  on  the  trial,  which  would  tend  Inti- 
mately to  the  elucidation  of  the  truth  of  the  case.  There  being  no 
assignment  of  error  in  the  record  to  aid  us  in  the  investigation  of 
the  case,  we  have  been  compelled  to  study  with  great  care  every 
portion  of  a  voluminous  transcript,  in  order  to  satisfy  ourselves  in 
regard  to  the  questions  raised  and  the  ailment  advanced  in  the 
brief  of  counsel  for  appellant. 

In  their  bills  of  exception  and  motion  for  a  new  trial,  counsel  for 
the  defendant  below  complain  of  two  errors ;  first,  the  admission  of 
irrelevant  and  improper  testimony  against  the  defendant,  and  the 
rejection  by  the  court  of  proper  and  material  evidence  of  the  de- 
fence. 

It  may  not  be  improper  to  remark  in  this  connection,  that  when 
a  prosecution  is  dependent  wholly  upon  circumstantial  evidence  for 
its  support,  the  nature  of  the  case,  in  many  instances,  demands  a 
greater  latitude  in  the  presentation  of  the  evidences  of  those  circum- 
stances, than  where  a  conviction  is  sought  upon  direct  and  positive 
testimony.  But  the  great  danger  of  imposition  and  deception  in 
evidence  purely  circumstantial  rendera  it  of  vital  importance  that 
courts  and  jurors  should  carefully  scrutinize  every  fact  and  circum- 
stance before  finding  the  defendant  guilty  of  a  hiffh  crime.  It  is 
sometimes  exceedingly  difficult  for  the  court  in  trying  a  case  to  de- 
termine whether  a  certain  fact  proposed  to  be  proven  is  pertinent  or 
relevant  either  to  the  prosecution  or  defence,  and  it  not  unfrequently 
occurs  —  especially  in  cases  dependent  upon  circumstantial  evidence 
—  that  a  single  fact,  when  first  presented,  appears  wholly  indepen- 
dent of  and  irrelevant  to  the  case  at  bar,  yet,  in  the  further  progress 
of  the  investigation,  may  become  a  very  important  link  in  the  diain 
of  evidence  to  establish  the  truth  or  falsity  of  the  allegation. 

We  are  not  prepared  to  adopt  in  its  broadest  sense  the  rule  pro- 
posed by  the  learned  counsel  for  the  appellant,  that "  if  there  has 
been  error  committed,  the  judgment  will  be  reversed,"  for  the  rea- 
son that  we  fear  but  few  human  judgments  or  actions  would  be  able 
to  stand  the  test  of  so  rigid  a  demand ;  but  are  inclined  to  follow  the 
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more  practical  rale  suggested  by  the  same  learned  counsel,  that  when 
this  court  shall  discover  that  an  error  has  been  committed  in  the 
lower  court,  and  that  error  has  influenced  the  judgment  of  the  court, 
then  the  judgment  should  be  set  aside,  and  the  error  corrected,  if 
possible.  It  would  be  quite  remarkable  if  there  had  been  no  error 
committed  in  this  case  on  the  trial,  protracted  for  many  days,  under 
circumstances  well  calculated  to  create  no  small  degree  of  excitement, 
and  yet  we  are  pleased  to  notice  the  evidences  of  the  great  ability 
and  prudence  of  the  learned  judge  who  presided  over  me  trial  be 
low. 

After  a  careful  examination  of  the  testimony  admitted  on  the  trial 
of  this  case  over  the  objections  of  the  appellant,  we  are  decidedly  of 
the  opinion  that  there  was  no  such  error  m  the  ruling  of  the  court,  in 
that  particular,  as  will  require  a  reversal  of  the  judraient.  Two  of 
the  letters  objected  to  were  addressed  to  the  deceased,  James  P.  Gol- 
den, in  the  early  part  of  the  year  1870,  and  it  is  presumed  that  they 
were  offered  in  evidence  to  prove,  in  connection  with  other  evidence, 
the  deliberate  purpose  then  formed,  which  defendant  afterwards  put 
into  execution,  and  that  his  great  professions  of  friendship  and  the 
representations  of  his  oww  success  were  for  the  purpose  of  preparing 
the  mind  of  his  victim  for  the  very  trip  South  in  which  deceased  was 
killed.  The  fabulous  statements  made  in  those  letters,  if  supported 
by  other  evidence,  might  very  properly  be  considered  by  the  jury  as 
designed  as  a  decoy  to  dcaw  his  victim  far  off  from  his  friends,  and 
in  connection  with  other  testimony  advanced  on  the  trial  and  not 
objected  to,  we  think  was  properly  admitted  to  go  to  the  jury  for 
that  purpose. 

The  whole  testimony  in  this  case  tends  strongly  to  establish  the 
fact  that  appellant  is  a  reckless  and  abandoned  character,  and  that  his 
whole  connection  with  the  Golden  family  from  the  first,  —his  false 
representations  of  his  wealth,  his  pretended  friendship  for  James  P. 
Golden,  whom  he  enticed  down  to  Texas,  and  according  to  the  ver- 
dict of  the  jury  there  murdered,  his  return  to  Illinois,  and  false  re^' 
presentations  to  John  W.  Golden,  his  marriage  with  the  sister  of  his 
murdered  victim,  —  had  but  one  object  and  determination,  and  that 
was  to  get  possession  of  the  whole  property  of  John  W.  Golden  ;  and 
this  view  of  the  case  will  show  most  conclusively  the  materiality  of 
John  W.  Golden's  testimony  in  r^ard  to  appellant's  statements  that 
he  had  sold  Golden's  horses  in  Shreveport,  for  a  good  price.  He 
wanted  an  excuse  for  other  horses  to  be  sold  on  the  same  terms, 
which  he  eot ;  and  at  the  same  time,  as  a  part  of  the  one  terrible 
plot,  he  induced  James  P.  (xolden  to  accompany  him,  that  he  might, 
in  some  unfrequented  place  in  Texas,  perpetrate  the  terrible  crime 
of  which  he  stands  convicted. 

It  would  appear  from  the  testimony  that,  previous  to  the  forma- 
tion of  his  dark  purpose  against  the  whole  Golden  family,  he  was 
quite  a  different  man  ;  to  some  extent  at  least  he  was  respected  and 
confided  in ;  but  subsequently,  he  had  greatly  changed,  and  became 
restless  and  suspicious,  a  coward  at  night  and  a  conscience-smitten 
rreature  by  day  ;  and  it  may  be  that  it  was  for  the  purpose  of  prov- 
ing this  state  of  his  mind,  that  the  letter  No.  19,  addressed  to  his 

VOL.  I.  39 


610  CRIMINAL  LAW  REPORTS. 

sister,  was  allowed,  with  other  facts,  to  go  to  the  jury  —  or  it  might 
have  been  admitted  to  prove  his  utter  horror  of  and  malignity  against 
the  Golden  family,  whom  he  had  so  terribly  injured.  But  we  are 
unable  to  see  the  peculiar  relevancy  of  that  letter  for  any  purpose. 
It  is  claimed  by  appellant's  counsel  that  as  the  letter  was  a  tissue  of 
falsehoods,  and  had  no  direct  reference  to  the  crime  of  which  he  had 
been  convicted,  and  only  convicted  him  of  being  a  liar,  it  was  im- 
properly admitted  to  the  jury.  We  are,  however,  of  the  opinion 
that  while  that  letter,  in  view  of  all  the  testimony  on  the  trial, 
could  do  him  but  little  harm  in  proving  him  to  be  a  liar,  yet  it  may 
have  been  considered  material  for  other  purposes,  as  heretofore  sug- 
gested. 

But  there  may  have  been  error  in  the  ruling  of  the  court  in  refus- 
ing to  admit  the  verdict  of  the  coroner's  inquest  to  go  to  the  jury  on 
the  trial  in  this  case.  That  verdict  was  not  impeached,  and  should 
have  been  admitted,  not  as  proof  positive  of  what  it  contained,  but 
simply  as  the  opinion  of  the  jury.  If  this  error  of  the  court  has  af- 
fectea  the  verdict  of  the  jury,  or  if  there  is  any  good  cause  for  be- 
lieving that  the  verdict  might  have  been  diflferent  but  for  this  error, 
then  Sie  judgment  must  be  reversed.         • 

The  verdict  of  the  coroner's  jury  is  as  foUowB  :  "  We,  the  jury, 
find  that  deceased  came  to  his  death  by  violence  from  the  hands  of 
some  unknown  person  or  persons  —  think  it  was  from  gun-shot  and 
also  from  use  of  club ;  believe  him  to  have  been  about  thirty-five 
years  old,  six  feet  high,  and  slender ;  dark  hair."  This  verdict  is 
simply  the  opinion  of  the  jury,  and  not  the  establishment  of  any 
fact,  and  was  founded  principally  upon  the  testimony  of  other  per- 
sons. 

Upon  the  trial  of  appellant,  all  the  witnesses  but  one  that  were 
before  the  coroner's  jury  were  also  before  the  court.  The  Sheriff, 
Dr.  Wiley,  J.  T.  Scott,  John  Howell,  and  one  of  the  coroner's  jury, 
and  others,  whose  testimony  established,  beyond  doubt  or  dispute, 
liearly  or  quite  the  same  facts  as  stated  in  the  coroner's  verdict. 
We  are,  therefore,  clearly  of  the  opinion  that,  had  the  coroner's  ver- 
dict been  admitted  on  the  trial  of  the  case,  the  verdict  and  judgment 
could  have  been  by  no  legal  possibility  anywise  different  from  what 
it  was  ;  and,  therefore,  the  ruling  of  the  court  in  that  particular  was 
not  such  an  error  as  would  authorize  us  in  setting  aside  the  judg- 
ment. And  after  a  very  careful  study  of  the  entire  record,  together 
with  the  brief  and  argument  of  counsel,  we  are  constrained  to  say 
that,  in  our  opinion,  the  appellant  has  had  a  fair  and  impartial  trial 
by  a  jury  of  his  countrymen ;  that  the  verdict  and  judgment  are 
the  legitimate  conclusions  of  the  law  and  the  facts  of  ihe  case. 

The  solemn  duty,  therefore,  remains  for  us  to  affirm  the  judg- 
ment, which  is  accordingly  done.  But,  in  view  of  the  fact  that  tiie 
conviction  in  this  case  was  had  upon  circumstantial  evidence  alone, 
and  the  bare  possibility  that  those  circumstances  may  have  led  to 
an  erroneous  judgment  in  this  case,  we  here  recommend  for  the 
appellant  the  exercise  of  executive  clemency,  in  the  commutation  of 
the  sentence  to  imprisonment  for  life.  Affirmed, 
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State  v.  Chas.  Moobb  &  Maby  Moobb. 

(69  North  Carolina,  267.    Supreme  Court,  187S.) 
Murder. —  GooUng  Time, 

The  question  of  "  cooling  time  "  10  a  question  of  law  to  be  decided  bj  the  court,  and 
not  a  question  for  the  jury. 

If  such  a  question  be  left  to  the  Jurj,  and  thej  decide  it  as  the  court  should  have  de- 
cided it,  this  error  is  no  cause  for  a  new  trial. 

The  separation  of  two  persons  engaged  in  a  fist  fight,  which  eventually  terminates  in  a 
homicide,  to  justify  a  yerdict  of  murder,  must  be  for  a  time  sufficient  for  the  passions 
excited  by  the  fight  to  have  subsided,  and  reason  to  have  resumed  its  sway.  Hence^ 
where  one  witness  testified  that  the  prisoner  was  "  absent  no  time,''  and  another,  that 
after  the  first  fight  he  started  to  go  home,  and  looking  back  the  parties  were  again 
fighting,  held,  there  was  not  such  si3Scient  cooling  time  as  to  justify  a  verdict  of  mur- 
der. 

Indictment  for  murder,  tried  before  Logan,  J.,  at  Spring  Term, 
1873,  of  the  Superior  Court  of  Mecklenburg  County. 

Prisoners  were  indicted  for  the  murder  of  one  Robert  Smith,  and 
having  severed  in  their  trial,  Charles  Moore  was  tried  and  con- 
victed. 

It  was  contended  for  the  prisoner  that  the  crime  committed  was 
manslaughter.  The  evidence  for  the  State  was  substantially  as 
follows :  — 

Sarah  Ann  Davidson  testified,  that  she  lived  a  short  distance  from 
the  deceased  on  the  same  side  of  the  alley ;  the  prisoner  lived  on  the 
opposite  side  of  the  alley,  and  opposite  the  house  of  the  witness. 
When  the  fight  took  place  witness  was  opposite  prisoner's  house, 
and  the  deceased  was  going  along  the  street  towards  the  house,  and 
when  opposite  the  gate  the  prisoner  said,  "  Who  is  that  ?  "  De 
ceased  answered,  "It  is  me."  Prisoner  said,  "What  do  you 
want  ?  "  Deceased  replied,  "  I  don't  want  you,  but  want  to  see 
Mary  "  (Uving  with  prisoner  as  his  wife).  Prisoner  then  said, 
"  You  were  Kstening  to  my  conversation."  Deceased  replied,  "  That 
he  was  doing  no  such  thing."  Prisoner  replied,  "  You  are  a  damned 
liar  ; "  to  which  deceased  said,  "  You  are  an  infernal  liar."  Curses 
followed.  Deceased  was  in  the  street,  and  said  to  prisoner,  "  If  you 
come  out  and  curse  me  I  will  hit  you."  Prisoner  went  out,  he  and 
deceased  continued  to  quarrel,  prisoner  alleging  that  the  deceased 
was  eavesdropping,  and  deceased  denying  it  all  the  while ;  then  they 
both  went  together  fighting ;  were  not  long  engaged  in  a  fight  when 
they  stoj^ed ;  prisoner's  so-called  wife  called  him  into  the  house : 
he  went  in,  but  remained  (in  the  language  of  the  witness)  "  absent 
but  no  time."  Deceased  was  stiU  in  the  street ;  witness  walked  off ; 
heard  deceased  say  that  prisoner  had  killed  him ;  the  parties  were 
still  close  together ;  deceased  then  went  home ;  he  was  stabbed  in 
the  left  side ;  it  was  about  eight  o'clock,  P.  M.,  and  cloudy  ;  witness 
saw  no  knife ;  deceased  and  prisoner  were  not  friendly ;  they  did 
not  visit. 

On  her  cross-examination  the  witness  testified  :  At  first  the  par- 
ades did  not  appear  mad ;  witness  heard  all  the  talk ;  they  made 
considerable  fuss ;  heard  prisoner  say  to  deceased,  "  I  will  report 
you  to  the  Mayor." 


612  CRIMINAL  LAW  REPORTS. 

Jane  Smith,  a  daughter  of  the  deceased,  testified  that  when  she 
went  out  they  were  fighting,  she  tried  to  get  deceased  home  ;  went 
between  them  and  tned  to  separate  them ;   deceased  walked  off ; 

Erisoner  said,  "  If  you  hit  me  again  I  will   sicken  you  ; "  Mary 
loore,  prisoner's  wife,  said,    "  Let  them  fight,"  and  pushed  the 
prisoner  to  the  deceased  and  they  went  together  fighting ;  deceased 

Jumped  away  and  said,  "  Charley  has  killed   me;"  deceased  went 
Lome  and  fell  in  the  door  ;  he  was  stabbed  in  the  left  side  and  liyed 
an  hour  and  a  half. 

Other  witnesses  were  examined  for  the  prosecution,  but  no  new 
facts  were  elicited.  The  prisoner  offered  no  evidence,  but  through 
his  counsel  asked  his  honor  to  charge  the  jury  :  — 

That  if  the  junr  are  satisfied  mat  the  parties  upon  a  sudden 
quarrel  got  into  a  fist  fi^ht,  and  the  prisoner  before  separation  gave 
the  fatal  stab,  it  would  be  manslaughter. 

That  a  mutual  combat  with  fists  is  a  l^al  provocation,  and  re- 
duces a  slaying  by  a  deadly  weapon  (not  shown  to  be  unusual),  to 
manslaughter. 

That  the  evidence  discloses  that  there  was  not  sufficient  ^^  cooling 
time  "  between  the  fights. 

Other  instructions  were  asked,  but  as  the  case  in  this  court  turned 
upon  the  last,  they  are  not  necessary  to  an  understanding  of  the 
decision. 

In  answer  to  the  last  instructions,  his  honor  charged  the  jury  that 
if  parties  engage  in  any  affray,  or  there  is  other  l^al  provocation, 
and  they  become  separated,  then  it  there  is  sufficient  ^^  cooling 
time,"  it  will  be  murder ;  that  if  one  of  two  parties,  after  separa- 
tion, goes  off  and  then  returns  and  again  engages  in  an  affray,  then 
if  there  was  sufficient  time  for  the  passions  to  cool,  it « would  he 
murder. 

That  it  was  the  duty  of  the  jury  to  apply  these  principles  to  the 
evidence,  and  if  they  were  satisfied  that  the  prisoner  was  guilty  of 
murder,  they  should  so  find  ;  otherwise  to  find  him  guilty  of  man- 
slaughter. 

Verdict,  guilty  of  murder.  Rule  for  a  new  trial ;  rule  discharged. 
Judgment  and  appeal. 

Pumelly  for  prisoner. 

Attorney  General  Hargrove^  for  the  State. 

BoYDBN,  J.  We  think  his  honor  erred  in  refusing  the  sixth 
prayer  for  specific  instructions,  to  wit :  That  the  evidence  discloses 
that  there  was  not  sufficient  cooling  time  between  the  fights. 

The  whole  testimony  shows  that  there  was  a  sudden  quarrel 
resulting  in  blows  with  the  fists ;  that  at  length  the  combatants 
separated,  and  the  evidence  as  to  the  length  of  time  they  were 
separated  is  first  by  the  witness,  Sarah  Ann  Davidson,  witness  for 
State,  who  says  that  "  the  prisoner  was  absent  but  no  time."  Wil- 
liam Smith,  another  witness  for  the  State,  testified  that  he  saw  the 
parties  fighting  ;  deceased  told  witness  to  go  home,  and  witness 
started  back  ;  prisoner  and  deceased  had  separated  ;  witness  looked 
back  and  saw  tney  were  fighting  again,  then  heard  the  deceased  saj 
that  the  prisoner  nad  killed  him. 
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It  is  well  settled  in  our  State  that  the  question  of  cooling  time  is 
a  question  of  law  to  be  decided  by  the  court,  and  not  a  question  for 
the  jury.  It  is  also  settled  that  if  such  a  question  is  left  to  the 
jury,  and  they  decided  the  question  as  the  court  should  have  decided 
it,  this  error  forms  no  cause  for  a  new  trial.  So  the  question  is  dis- 
tinctly raised,  Does  the  evidence  show  that  in  law  there  was  suffi- 
cient cooling  time  ?  The  court  here  are  of  opinion  there  was  not 
sufficient  cooling  time.  The  two  witnesses  for  the  State,  and  the 
only  ones  that  testified  ujpon  this  question,  state  the  fact  that  the 
prisoner  was  absent  no  time,  in  other  words  the  separation  was  so 
short  that  she  could  not  compute  the  time  ;  and  the  other  witness 
says  the  prisoner  and  the  deceased  were  separated  and  deceased 
desired  witness  to  go  home  ;  that  he  started,  that  he  looked  back  and 
they  were  again  engaged  in  the  fight.  It  seems  to  the  court  that 
this  testimony  does  not  show  that  there  was  a  sufficient  time  during 
the  separation  for  the  passions  excited  by  the  fight  to  have  subsided, 
and  reason  to  have  resumed  its  sway,  and  on  this  ground  there  must 
be  a  venire  de  novo. 

This  renders  it  unnecessary  to  notice  the  other  questions  made  in 
the  case. 

Pee  Cubiam.  Venire  de  novo. 
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(8  Bush,  481.    Court  of  Appeals,  Kentucky,  1871.) 

Murder,  —  Self-defence.  —  Malice  aforethought.  —  Threats. 

In  a  prosecution  for  murder,  where  the  defendant  relies  upon  the  plea  of  self-defence, 
it  15  error  to  instruct  that  malice  aforethought  means  a  predetermmation  to  kill,  how- 
ever suddenly  formed  in  the  mind  of  the  person  killing. 

To  constitute  murder,  the  killing  must  he  unlawful  as  well  as  predetermined. 

The  law  of  self-defence  does  not  require  one  whose  life  has  been  threatened,  to  leave 
his  home,  or  to  secrete  himself  to  avoid  his  foe.  It  is  therefore  error,  in  such  a  case, 
to  instruct  that  the  right  of  self-defence  does  no|;  arise  until  the  defendant  has  "  done 
everything  in  his  power  to  avoid  the  necessity  "  of  slaying  such  foe. 

Fear  grounded  upon  threats,  or  upon  information  that  one  lies  in  wait,  will  not  justify 
the  party  so  threatened  or  endangered  in  killing  his  antagonist,  unless  the  threats  or 
lying  in  wait  have  been  accompanied  by  an  actual  attempt  to  kill,  or  to  commit  some 
other  known  felony ;  and  not  then,  unless  the  person  so  circumstanced  believes,  and 
has  reasonable  ground  to  believe,  that  the  presence  of  his  enemy  puts  his  life  in  im- 
minent peril,  and  that  he  can  escape  such  peril  in  no  other  way. 

One  whose  life  has  been  threatened,  and  who  has  been  attacked  with  a  deadly  weapon, 
may  arm  himself  to  resist  his  foe  ;  may  leave  his  home  for  any  legitimate  purpose, 
and  if  he  casually  meets  such  foe,  having  good  reason  to  believe*  him  to  be  armed  and 
ready  to  execute  his  threats,  and  that  his  personal  safetv  can  be  secured  in  no  other 
way,  he  need  not  wait  to  be  assaulted,  but  may  secure  himself  from  the  impending 
danger,  even  by  killing  his  adversary,  if  it  be  necessary  to  do  so. 

JP.  XT.  Major ^ Robinson  ^  J.  P.  Foree^  for  appellant. 

J^ohn  Rodman^  Attorney  General,  for  appellee. 

Judge  Lindsay  delivered  the  opinion  of  the  court. 

At  the  September  Term,  1871,  of  the  Shelby  Circuit  Court, 
Hiram  Bohannon  was  indicted,  tried,  and  convicted  for  the  murder 
of  Addison  Cook.  His  motion  for  a  new  trial  was  overruled,  and 
from  the  judgment  of  that  court,  sentencing  him  to  be  hung,  he 
prosecutes  this  appeal. 
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The  deceased  is  shown  by  the  evidence  to  have  been  a  man  oi 
lawless  habits,  overbearing,  revengeful,  and  vindictive,  and  resolute 
and  determined  in  the  execution  of  his  plans  of  vengeance  against 
those  who  had  incurred  his  hostility.  The  testimony  also  conduces 
to  show  that  he  was  at  the  head  of  a  secret  organization,  which 
habitually  set  the  laws  of  the  Commonwealth  at  open  defiance,  and 
the  members  of  which,  under  the  pretence  of  inflicting  punishment 
upon  criminals  who  could  not  be  reached  by  the  process  of  the  law, 
were  themselves  guilty  of  the  commission  of  both  penal  and  crim- 
inal offences. 

Several  months  before  his  death,  for  reasons  not  fully  explained, 
Cook  became  the  avowed  enemy  of  the  appellant.  He  more  than 
once  openly  threatened  to  take  lus  life.  Of  these  threats  Bohan- 
non  was  informed.  On  the  Saturday  before  the  killing,  which 
took  place  on  Tuesday,  the  15th  day  of  August,  1871,  Cook,  in 
company  with  one  Penn,  and  evidently  in  the  execution  of  a  pre- 
concerted plan,  with  a  drawn  pistol  attacked  Bohannon  upon  the 
public  highway,  and  the  latter  only  succeeded  in  escaping  assassi- 
nation by  deserting  his  horse,  and  concealing  himself  in  the  fields 
adjacent  to  the  road.  The  assailants  then  pursued  the  witness 
Blakely  and  his  wife,  who  were  in  company  with  Bohannon,  and 
who  resided  at  his  house  ;  and  when  they  had  overtaken  them.  Cook 
compelled  Mrs.  Blakely  to  retract  certain  statements  she  had  made 
relalive  to  his  being  tne  chief  of  a  lawless  organization  known  as 
Ku-klux,  threatening  her  with  immediate  death  in  case  she  refused 
to  make  the  required  retraction.  He  then  announced  to  Mrs.  Blake- 
ley  and  her  husband  that  he  intended  to  kill  Bohannon  on  sight. 

This  threat  they  communicated  to  Bohannon  that  night.  They 
also  gave  him  a  detailed  statement  of  Cook's  conduct  at  the  time  it 
was  made. 

On  the  morning  of  the  killing,  and  but  a  short  time  before  it 
took  place.  Cook  asked  a  witness  named  Hamilton  whether  he  could 
not  frame  some  excuse  for  going  to  Bohannon's  house,  and  ascer- 
taining his  whereabouts,  stating  that  he  was  anxious  to  ascertain 
that  fact. 

On  that  morning  Bohannon  left  his  house,  so  far  as  the  evidence 
shows,  for  the  first  time  after  he  was  attacked  on  the  Saturday  be- 
fore. He  took  with  him  a  double-barrelled  shot-guu.  The  deceased 
and  the  appellant  met  in  the  railroad  cut  near  the  village  of  Bagdad. 
Two  shots  were  heard  in  quick  succession.  No  one  saw  the  ren- 
counter. Cook  was  found  a  few  minutes  afterward  lying  dead  on 
the  side  of  the  railroad  track,  with  a  revolving  pistol  in  his  pocket, 
about  halfway  out.  The  shot  had  taken  effect  in  the  back  of  his 
head  and  neck,  and  in  his  body  between  the  shoulders.  Bohannon 
was  seen  coming  from  the  spot  where  the  shooting  was  done,  and  in 
reply  to  a  question  said  that  *'  he  had  shot  a  thief,  who  had  run  him 
out  of  the  road  a  few  days  before,  but  that  he  would  not  run  any- 
body else  out  of  the  road  again." 

Upon  these  facts  the  court  gave  the  jury  a  series  of  carefully  pre- 
pared instructions,  eleven  in  number,  and  refused  all  that  were 
asked  by  Bohannon.     It  is  complained  that  several  of  the  instruo 
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tions  given  are  erroneous,  and  that  taken  together  they  were  mis- 
leading,  and  prejudicial  to  the  substantial  rights  of  the  appellant. 

By  the  first  instruction  the  jury  were  told  that  "  by  the  term 
malice  aforethought  is  meant  a  predetermination  to  kill,  however 
suddenly  or  recently  formed  in  the  mind  of  the  person  killing  be- 
fore the  fatal  act,  so  that  the  determination  actually  exists  in  the 
mind  before  and  at  the  time  of  the  killing,  and  be  not  prompted 
alone  by  the  first  transport  of  passion  and  under  great  provocation." 
If  the  plea  of  self-defence  had  not  been  relied  on,  and  the  sole  effort 
of  the  appellant  had  been  to  reduce  the  killing  from  murder  to  man- 
slaughter, this  definition  might  not  have  been  calculated  to  prejudice 
his  rights ;  but  standing  as  it  does  without  any  subsequent  modifi- 
cation or  explanation,  it  is  in  effect  a  determination  by  the  court 
that  killing  in  necessary  self-defence  of  one's  person  or  property 
may  be  killing  with  malice  aforethought,  and  therefore  legally  mur- 
der. A  killing,  to  constitute  murder,  must  be  done  unlawfully,  and 
unless  it  be  unlawful  it  cannot  have  been  done  with  malice  afore- 
thought, although  it  may  have  been  predetermined. 

A  party  upon  whom  a  murderous  assault  is  made,  when  there  are 
no  other  apparent  means  of  escape,  may  determine  to  defend  him- 
self without  attempting  to  flee,  and  if  necessary  to  kill  his  assailant ; 
and  if,  pursuant  to  this  predetermination  suddenly  formed,  he  does 
kill,  it  will  be  neither  a  malicious  nor  unlawful  but  an  excusable 
homicide.    3  Greenleaf 's  Evidence,  sec.  550  ;  1  East's  P.  C.  271. 

By  the  seventh  instruction  the  jury  were  told  that  "  the  right 
of  self-defence  is  founded  on  necessity,  and  cannot  be  exercised  in 
any  case  or  to  any  degree  not  necessary.  No  instrument  or  power 
beyond  what  is  necessary  is  to  be  used  ;  and  when  one  expects  to  be 
attacked  his  right  to  defend  himself  does  not  arise  until  he  has  done 
everything  in  his  power  to  avoid  the  necessity.  Human  life  can  be 
taken  by  way  of  personal  defence  only  in  extreme  or  apparently  ex- 
treme necessity.    But  when  the  attack  is  made  with  felonious  intent 

against  the  person,  the  party  attacked  is  not  bound  to  flee 

When  a  known  felony  is  manifestly  about  to  be  committed  upon 
the  person  of  a  man  by  violence  or  surprise, -he  is  not  bound  to  flee  ; 
but  may  even  pursue  his  adversary  until  he  is  out  of  danger,  but  no 

further,  and  if  death  result  in  the  conflict  he  will  be  guiltless 

So  if  it  was  manifest  that  decedent  was  about  to  commit  one  of  these 
felonies  (murder,  manslaughter,  or  malicious  wounding)  by  violence 
or  surprise  upon  the  person  of  defendant,  and  he  shot  decedent  solely 
to  prevent  the  commission  of  such  felony,  he  shot  justifiably,  and 
was  not  bound  to  attempt  to  escape  by  retreat  or  otherwise." 

The  eleventh  instruction  is  in  these  words  :  *'  You  cannot  acquit 
the  defendant  on  account  of  mere  threats  made  by  decedent  against 
the  defendant,  unless  you  believe  from  the  evidence  that  at  the  time 
he  fired  the  fatal  shot,  if  he  did  fire  it,  the  decedent  was  making 
some  demonstration  from  which  the  defendant  had  reasonable  grounds 
to  believe  that  the  decedent  was  then  about  to  put  his  threats  into 
execution  by  killing  defendant,  or  inflicting  upon  him  some  great 
bodily  harm." 

It  was  misleading  to  instruct  the  jury,  under  the  proof  in  this 
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rosecution,  that  Bohaunon's  right  of  self-defence  did  not  arise  until 
e  had  "  done  everything  in  his  power  to  avoid  the  necessity  "  of 
slaying  his  adversary.  He  might  have  avoided  such  necessity  by 
secreting  himself  so  tnat  he  could  not  be  found,  or  by  abandoning  his 
home  and  seeking  safety  in  some  remote  part  of  the  country ;  but 
under  the  law  he  was  not  required  to  resort  to  either  of  these  methods 
of  securing  his  personal  safety. 

Instruction  number  eleven  will  be  considered  in  conjunction  with 
others  given  by  the  court  after  the  submission  of  the  case  to  the  jury. 
After  considering  the  case  for  some  considerable  time,  at  their 
own  request  they  were  conducted  into  court  by  the  sheriff,  and  in- 
quii'ed  of  the  court,  "  Whether,  to  exonerate  the  defendant  from 
guilt  on  account  of  the  killing,  they  must  confine  themselves  to  the 
time  of  the  killing,  and  disregard  all  danger  that  formerly  existed, 
all  danger  in  the  future,  and  all  previous  threats  ?  " 
The  court  instructed,  in  answer  to  this  question :  — 

1.  "  That  they  cannot  acquit  the  defendant  on  account  of  any 
danger,  real  or  apparent,  not  existing,  or  not  on  reasonable  grounds 
believed  by  the  defendant  to  exist,  and  to  be  about  then  to  fall  upon 
him  at  the  time  of  the  killing.^^ 

2.  "  They  should  not  disregard  previous  threats,  but  should  re- 
gard and  weigh  them  so  far  as  they  may  shed  light  on  the  question 
as  to  the  real  or  apparent  danger  defendant  was  in  at  the  time  he 
did  the  killing,  if  he  did  it ;  and  also  as  to  whether  he  did  the  kill- 
ing with  malice  aforethought  or  without  malice." 

3.  "  The  jury  asking  whether  they  are  to  regard  only  the  cir- 
cumstances occurring  immediately  at  the  killing,  and  to  disr^ard 
all  other  testimony  m  the  case,  are  instructed  that  they  are  to  re- 
gard and  weigh  all  the  testimony  in  the  case." 

The  first  of  these  three  instructions  is  in  direct  conflict  with  the 
law  of  self-defence,  as  laid  down  by  this  court  in  the  case  of  Phil- 
lips^ 2  Duvall,  328,  and  also  in  the  case  of  Young ^  6  Bush,  812. 

The  first  of  these  cases  has  been  the  subject  of  much  criticism, 
not  so  much  on  account  of  the  conclusions  of  the  court  on  the  point 
actually  decided  as  of  thte  argument  of  the  writer  in  support  of  these 
conclusions.  This  argument  is  merely  dictum,  not  entitled  to  be 
regarded  as  authority,  and  valuable  only  to  the  extent  it  accords 
with  the  reason  of  the  law  of  self-defence. 

We  adhere  to  the  ruling  of  the  court  in  that  case  in  so  far  as  it 
was  decided  that  the  principle  of  self-defence  does  not  equally  apply 
in  cases  of  mutual  rencounters  or  affrays  with  deadly  weapons,  and 
one  like  this,  where  the  life  of  the  accused  has  been  threatened  by 
a  lawless,  determined,  and  vindictive  enemy,  when  he  has  actually 
been  assaulted  with  deadly  weapons  and  compelled  to  fly  for  safety, 
and  when,  after  he  has  thus  escaped,  this  enemy  announces  to  the 
members  of  his  own  family  the  intention  to  take  his  life  whenever 
and  \i  herever  he  may  find  him. 

This  distinction  is  recognized  by  all  the  standard  writers  upon  the 
English  criminal  law.  It  is  thus  stated  by  East  (1  P.  C.  271,  272)  : 
"  A  man  may  repel  force  by  force  in  defence  of  his  person,  habita- 
tion, or  property,  against  one  who  manifestly  intends  or  endeavors 


BOHANNON  i;.  COMMONWEALTH.  617 

by  violence  or  surprise  to  commit  a  known  felony,  such  as  rape, 
robbery,  arson,  burglary,  or  the  like.  In  these  cases  he  is  not  obliged 
to  retreat,  but  may  pursue  his  adversary  until  he  has  secured  him- 
self from  all  danger  ;  and  if  he  kill  him  in  so  doing,  it  is  justifiable 
self-defence ;  as,  on  the  other  hand,  the  killing  by  such  felons  will 
be  murder.  But  a  bare  fear  of  any  of  these  offences,  however  well 
grounded,  as  that  another  lies  in  wait  to  take  away  the  party's  life, 
unaccompanied  by  any  overt  act  indicative  of  such  an  intention, 
will  not  warrant  him  in  killing  that  other,  there  being  no  actual 
danger  at  the  time." 

The  doctrine  of  this  author  seems  to  be  that  fear,  though 
grounded  upon  the  fact  that  one  lies  in  wait  to  take  a  party's 
life,  or  upon  the  murderous  threats  of  a  desperate  and  determined 
enemy,  will  not,  in  the  absence  of  actual  danger  at  the  time,  justify 
the  party  so  endangered  or  threatened  in  slaying  his  adversary. 
But  that  when  this  lying  in  wait  or  these  threats  have  been  accom- 
panied by  an  actual  attempt  to  kill,  and  from  all  the  attendant  cir- 
cumstances the  party  in  danger  believes,  and  has  the  right  to  believe, 
that  he  can  escape  the  constantly  impending  danger,  which  becomes 
imminent  whenever  his  foe  is  present,  in  no  other  way  except  to  kill 
such  foe,  he  is  not  obliged  when  he  may  casually  meet  him,  to  fly  for 
safety  nor  to  await  his  attack. 

However  this  may  be,  the  threats  of  even  a  desperate  and  lawless 
man  do  not  and  ought  not  to  authorize  the  person  threatened  to  take 
his  life  ;  nor  does  any  demonstration  of  hostility  short  of  a  manifest 
attempt  to  commit  a  felony  justify  a  measure  so  extreme.  But 
when  one's  life  has  been  repeatedly  threatened  by  such  an  enemy, 
when  an  actual  attempt  has  been  made  to  assassinate  him,  and 
when,  after  all  this,  members  of  his  family  have  been  informed  by 
his  assailant  that  he  is  to  be  killed  on  sight,  we  hold  that  he  may 
lawfully  arm  himself  to  resist  the  threatened  attack.  He  may  leave 
his  home  for  the  transaction  of  his  legitimate  biisiness,  or  for  any  law- 
ful and  proper  purpose ;  and  if  on  such  an  occasion  he  casually  meets 
his  enemy,  having  reason  to  believe  him  armed  and  ready  to  execute 
his  murderous  intentions,  and  he  does  believe,  and  from  the  threats, 
the  previous  assault,  the  character  of  the  man,  and  the  circumstances 
attending  the  meeting,  he  has  the  right  to  believe  that  the  presence 
of  his  adversary  puts  his  life  in  imminent  peril,  and  that  he  can  se- 
cure his  personal  safety  in  no  other  way  than  to  kill  him,  he  is  not 
obliged  to  wait  until  he  is  actually  assailed.  He  may  not  hunt  his 
enemy  and  shoot  him  down  like  a  wild  beast ;  nor  has  he  the  right 
to  bring  about  an  unnecessary  meeting  in  order  to  have  a  pretext  to 
slay  him ;  but  neither  reason  nor  the  law  demands  that  he  shall  give 
up  his  business  and  abandon  society  to  avoid  such  meeting.  The 
instructions  under  consideration  are  inconsistent  with  this  view  of 
the  law,  and  are  therefore  deemed  erroneous. 

It  is  complained  that  incompetent  and  illegal  testimony  was  per- 
mitted to  go  to  the  jury ;  but  as  the  alleged  error  will  not  be  likely 
to  occur  on  the  next  trial  of  the  appellant,  it  is  not  necessary  that  we 
should  pass  upon  it.  So  far  as  any  portions  in  the  opinion  in  Phil- 
lip^^i  case  are  inconsistent  with  this  opinion  the  same  are  overruled. 
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In  the  Carico  case  (7  Bnsh,  124)  the  judgment  of  the  Circuit  Court 
was  reversed  upon  a  question  growing  out  of  the  refusal  of  said 
court  to  admit  certain  legal  testimony.  Judge  Hardin,  while  ex- 
pressing his  inclination  to  overrule  the  PhiUipa  case  to  some  extent, 
recognizes  it  as  authority  until  overruled  by  this  court,  but  did  not 
fuUy  concur  in  the  opinion  of  Judge  Robertson  as  to  the  law  of  the 
Carico  case  ;  and  Judge  Peters  declined  to  express  any  opinion  upon 
that  branch  of  the  case  discussed  by  Judge  Robertson,  believing 
tliat  the  facts  did  not  bring  it  within  the  principle  decided  in  the 
Phillips  case. 

For  these  reasons  it  is  manifest  that  the  opinion  of  Judge  Robert- 
son, so  far  as  it  relates  to  the  principle  of  self-defence,  is  but  an 
expression  of  his  individual  views,  and  not  binding  upon  this  court 

For  the  errors  pointed  out  in  this  opinion  the  judgment  appealed 
from  is  reversed,  and  the  cause  remanded  for  a  new  trial  upon  prin- 
ciples consistent  herewith. 


Valentinb  Wbis  v.  The  State  of  Ohio. 

(22  Ohio  St.  Rep.  486.     Supreme  Court,  1872.) 

New  TriaL  —  MUconduct  of  Juror. 

The  separation  of  a  juror  from  his  fellows,  in  the  trial  of  a  criminal  cose,  after  it  has 
been  finally  submitted  to  them,  and  before  they  have  agreed  upon  a  verdict,  for  the 
purpose  of  obtaining  and  drinking  intoxicating  liquors,  when  not  explained  or  shown 
to  be  excusable,  is  such  misconduct  of  the  juror  as  will  entitle  the  prisoner  to  a  new 
trial. 

Ebbob  to  the  Court  of  Common  Pleas  of  Ross  County. 

At  the  October  Term,  1872,  of  the  Court  of  Common  Pleas  of 
Ross  County,  Valentine  Weis  was  convicted  of  murder  in  the  second 
degree,  and  was  sentenced  to  the  penitentiary  for  life.  After  the 
verdict  a  motion  for  a  new  tidal,  on  the  ground  of  misconduct  of  the 
jury,  was  overruled.  In  this  it  is  claimed  the  court  erred,  and  for 
that  error  it  is  now  sought  to  obtain  a  new  trial.  A  bill  of  excep- 
tions was  taken  to  the  overruling  of  the  motion,  in  which  all  the 
evidence  offered  on  the  hearing  of  the  motion  is  set  forth. 

The  trial  began  on  Monday,  the  25th  day  of  November,  and  the 
verdict  was  rendered  on  Sunday  morning,  the  Ist  day  of  December. 

In  support  of  the  motion,  the  affidavits  of  a  nimiber  of  persons 
were  given  in  evidence,  in  each  of  which  it  is  stated  that  John 
Wegerly,  one  of  the  jury,  on  Friday  evening,  after  the  adjournment 
of  the  court  until  the  next  morning,  drank  three  glasses  of  whiskey, 
and  four  or  five  glasses  of  lager-beer,  at  a  saloon,  and  was  then 
drunk.  It  is  also  stated  in  some  of  the  affidavits  that  he  drank  in- 
toxicating liquor  on  Saturday  morning,  and  was  much  intoxicated 
when  he  went  into  court.  Saturday  evening,  November  30th,  the 
court  took  a  recess  from  half-past  six  to  half-past  seven  o'clock,  dur- 
ing which  time,  it  is  stated  in  the  affidavits  of  two  persons,  that  the 
same  juror  drank  liquor  at  three  places,  and  became  '*  liighly  intox- 
icated." 
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On  the  meeting  of  the  court  on  Saturday  evening,  the  court 
charged  the  jury,  and  directed  them  to  remam  and  to  be  kept  to- 
gether until  they  should  be  dischai^ed  by  the  court.  They  there- 
upon retired  to  deliberate. 

During  the  night,  while  the  jury  were  out,  the  deputy  sheriff, 
haying  chai^  of  the  jury,  bought  ten  cents'  worth  of  liquor  at  a 
saloon,  and  took  it  away ;  and  between  twelve  and  two  o'clock  in 
the  night,  while  the  jury  were  deliberating  upon  their  verdict,  went 
to  the  same  saloon  with  one  of  the  jurors  who  obtained  and  drank  a 
glass  of  whiskey.  Shortly  after,  about  three  o'clock  in  the  same 
night,  the  jury  agreed  upon  a  verdict  of  guilty. 

After  they  had  agreed,  at  about  five  o'clock  in  the  morning,  the 
jury  were  taken,  in  charge  of  an  officer,  to  a  hotel  kept  by  one  of 
the  jurors,  where  they  obtained  breakfast,  and  while  tnere,  one  of 
the  jurors  treated  two  of  his  fellow-jurors  to  ardent  spirits. 

The  defendant  offered,  in  support  of  his  motion  for  a  new  trial, 
an  affidavit  of  one  of  the  jurors  to  prove  that  his  fellow-juror,  We- 
gerly,  was  drunk  when  the  jury  were  charged  by  the  court,  and  when 
they  retired  to  deliberate ;  to  which  the  prosecuting  attorney  ob- 
jected, and  the  court  sustained  the  objection,  and  refused  to  permit 
it  to  be  read.  He  also  offered  an  affidavit  to  prove  what  one  of  the 
jury  said  subsequent  to  the  trial  about  treatirig  two  of  the  jury  to 
brandy ;  but,  upon  objection,  this  affidavit  was  also  excluded.  To 
which  rulings  the  defendant  excepted. 

On  the  part  of  the  State,  the  affidavit  of  John  Wegerly  was 
given  in  evidence,  in  which  he  states  that  some  of  the  affiants  on 
the  part  of  the  defendant  are  mistaken  in  the  times  they  saw  him 
drink,  but  he  says  nothing  about  his  drinking  during  the  recess  of 
the  court  on  Saturday  evening.  He  denies  that  he  drank  beer,  and 
denies  that  he  was  drunk  at  any  time  during  the  trial.  He  says 
that  his  drinking  in  no  way  affected  or  influenced  him  in  the  dis- 
charge of  his  duties  aa  a  juror,  and  that  he  is  a  cripple,  and  for  that 
reason  walks  unsteadily. 

John  M.  Van  Meter  ^  L.  T.  NecU^  for  plaintiff  in  error, 

F.  B.  Pond^  Attomey-Greneral,  for  the  State. 

Day,  J.  It  is  claimed,  on  several  gromnds,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial ;  but  the  view  we  take  of 
the  case  renders  it  unnecessary  for  us  to  consider  but  one  of  them. 
After  the  jury  were  charged  by  the  court,  and  before  they  had 
agreed  upon  a  verdict,  one  of  the  jurors  absented  himself  from  the 
jury  and  obtained  a  drink  of  whiskey  at  a  saloon.  These  facts  were 
not  disputed  or  in  any  manner  explained.  Do  they  show  miscon- 
duct of  the  juror ;  and  if  so,  was  it  such  as  entitled  the  prisoner  to 
a  new  trial  ?  Section  164  of  the  Code  of  Criminal  Procedure,  as 
amended  in  1871,  requires  the  jury,  after  the  case  is  finally  sub- 
mitted to  them,  to  be  kept  together  until  they  agree  upon  a  verdict, 
or  are  discharged  by  the  court.  Moreover,  the  jury  were  instructed 
by  the  court  not  to  separate  until  they  were  discharged.  The  juror 
disregarded  both  the  requirement  of  the  statute  and  the  instruction 
of  the  court,  and  separated  himself  from  the  jury.  Nor  does  it  ap- 
pear that  his  separation  was  momentary  only,  or  for  any  necessary 
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or  excusable  reason.  On  the  contrary,  it  was  for  the  purpose  of 
procuring  and  drinking  intoxicating  liquor.  This  conduct  of  the 
juror,  unexplained,  cannot  be  regarded  otherwise  than  reprehen- 
sible. Was  it  such  misconduct  as  entitled  the  prisoner  to  a  new 
trial  ?  This,  under  section  192  of  the  Code  of  Criminal  Procedure, 
depends  upon  whether  it  affects  materially  his  substantial  rights. 

Section  164  of  the  Code  of  Criminal  Procedure,  as  amended  in 
1871,  adopts  section  268  of  the  Code  of  Civil  Procedure,  in  requiring 
the  jury  to  be  kept  together  after  the  case  is  finally  submitted  to 
them,  except  that  it  does  not,  like  the  latter,  leave  it  discretionary 
with  the  court  to  permit  the  jury  to  separate  temporarily,  at  night, 
and  at  their  meals,  before  they  have  agreed  upon  a  verdict.  This 
significant  omission  in  the  Code  of  Criminal  Procedure,  then,  leaves 
the  law,  in  that  respect,  to  stand  now,  by  statutory  enactment,  as  it 
did  before  the  passage  of  the  Code. 

In  Parker  v.  State  (18  Ohio  St.  88),  before  the  enactment  of  the 
Criminal  Code,  it  was  held  to  be  error  for  the  court  to  permit  the 
jury,  in  a  criminal  case,  to  separate  and  go  to  their  meals  during 
their  deliberations,  and  that  for  such  error  the  prisoner  was  entitled 
to  a  new  trial.  It  was  said  in  that  case  that  it  was  not  to  be  left  to 
the  "  arbitrary  discretion  of  the  court,"  whether  the  prisoner  should 
"  have  the  benefit  of  those  established  rules,  which  have  been  re- 
garded as  important  in  the  due  administration  of  justice,  and  as  nee 
essary  safeguards  against  the  operation  of  improper  extraneous  in- 
fluences." 

Those  rules  or  rights  secured  by  law  to  the  prisoner  must  surely 
be  considered  substantial  which  are  regarded,  both  by  judicial  deci- 
sions and  legislative  enactments,  as  too  sacred  to  be  invaded  by  the 
discretion  of  the  court.  If  the  court  may  not  permit  the  jury  to  sep- 
arate for  their  meals,  during  their  deliberations,  for  the  same  reason 
the  jury  cannot  do  so  upon  their  own  inclination  ;  and  if  they  cannot 
separate  for  their  meals,  much  less  can  they  for  the  purpose  of  im- 
bibing ardent  spirits.  For  the  same  reason  that  the  whole  jury  are 
required  to  be  kept  tc^ether,  one  of  their  number  cannot  be  allowed 
to  absent  himself  from  his  fellows ;  for  that  cannot  be  permitted 
without  opening  the  doo^  to  the  evils  provided  against  by  the 
statute. 

It  is  but  reasonable  to  presume  that  the  Le^slature  prohibited  the 
separation  of  the  jury  after  the  case  was  finally  submitted  to  them, 
in  the  trial  of  criminal  cases,  for  good  and  substantial  reasons.  Nor 
can  we  suppose  that  jurors  were  subjected  to  this  inconvenience,  un- 
less it  was  regarded  as  an  essential  security  to  the  rights  of  the 
prisoner.  At  all  events  the  statute  secured  to  him  the  right  of  hav- 
ing the  jury  kept  together  and  excluded  from  all  improper  extra- 
neous influences  during  their  deliberations.  This  was  a  substantial 
right,  which  materially  affected  his  interests.  The  statute  was  in- 
tended to  secure  a  prisoner  from  the  hazard  of  having  the  jury  sub- 
jected to  influences  prejudicial  to  him.  Nor  is  the  security  thus 
afforded  made  to  depend  upon  the  difficult  task  of  proving,  when  the 
jury  have  separated,  that  he  has  been  prejudiced  thereby  ;  for,  from 
thp  nature  of  the  case,  it  might  be  impossible  to  be  shown  otherwise 
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tliun  by  the  jurors  themselves,  who,  for  reasons  of  public  policy,  are 
in  general  only  competent  as  witnesses  to  sustain,  and  not  to  invali- 
date, their  verdict. 

But  in  this  case  the  juror  separated  from  his  fellows  for  the  very 
purpose  of  doing  that  which  subjected  him,  to  say  the  least,  to  that 
which  was  deleterious  and  prejudicial  in  its  character.  It  was  said 
of  old  that  "  the  priest  and  the  prophet  have  erred  through  strong 
drink,"  and  that  thereby  '*  they  stumble  in  judgment."  The  dan- 
ger that  strong  drink  might  occasion  equally  deleterious  results 
upon  a  juror,  affords  a  reason  why  ihe  rights  of  the  accused  ought 
not  to  be  jeopardized  thereby.  Nor  does  the  fact  that  the  juror  left 
and  drank  in  company  with  the  oflBcer  having  charge  of  the  jury 
lessen  the  danger  incurred,  or  mitigate  his  conduct. 

The  defendant  in  a  criminal  case  has  an  undoubted  right  to  have 
the  cool,  dispassionate,  and  unbiased  judgment  of  each  juror  applied 
to  the  determination  of  the  issues  of  the  case.  For  this  reason,  by 
section  134  of  the  Criminal  Code,  as  amended  in  1872,  it  is  made  a 
cause  of  challenge  to  a  juror  that  he  is  an  habitual  drunkard.  The 
incapacity  thus  provided  against  might  easily  find  its  way  to  the  jury- 
room,  if  jurors  were  permitted  at  their  pleasure  to  leave  their  retire- 
ment during  t^eir  deliberations,  for  the  purpose  of  visiting  drinking 
saloons ;  and  all  certainty  that  the  prisoner  had  not  been  thereby 
prejudiced  would  be  lost. 

By  reference  to  tJie  cases  cited  in  arguments  it  will  be  seen  that 
there  is  a  conflict  as  to  whether  the  mere  fact  of  drinking  ardent 
spirits  by  a  juror  is  sufficient  ground  for  a  new  trial.  But  without 
deciding  that  question,  we  do  hold  that  the  separation  of  a  juror 
from  his  fellows,  after  the  case  fias  been  finally  submitted,  and 
before  they  have  agreed  upon  a  verdict,  for  the  purpose  of  obtaining 
and  drinking  intoxicating  liquors,  when  not  explained  or  shown  to 
be  excusable,  is  such  misconduct  of  the  juror  as  will  entitle  the 
prisoner  to  a  new  trial.  For  this  reason  the  court  erred  in  not 
granting  a  new  trial,  and  the  judgment  must  be  reversed.  We  are 
not,  therefore,  under  the  necessi^  of  passing  upon  the  other  ques- 
tions in  the  case,  as  they  will  not  necessarily  arise  upon  a  new  trial. 
It  is  to  be  hoped,  however,  that  the  next  trial  will  not  leave  so 
strong  an  apprehension  as  the  last,  that  the  administration  of  jus- 
tice has  been  contaminated  by  an  unwarranted  use  of  intoxicating 
drinks. 


Commonwealth  v.  Bibdsall. 

(69  PennsylTania  State,  482.     Supreme  Coart,  1871.) 
Error,  —  Joinder  of  Offhices, 

It  cannot  be  objected  in  error,  tbat  two  offences  of  the  same  nature,  on  which  the  same  or 
a  similar  judgment  may  be  given,  are  contained  in  different  counts  of  the  same  in- 
dictment. 

October  SOth^  1871.     Before  Thompson,  C.   J.,  Read,   Agnew, 
Sharswood,  and  Williams,  JJ. 
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Error  to  the  Court  of  Quarter  Sessions  of  AU^faany  County, 
No,  219,  to  October  and  November  Term  1871. 

At  the  March  Sessions,  1868,  an  indictment  containing  two  counts 
was  found  against  James  Birdsall :  the  first  that  he  did  feloniously 
break  and  enter  the  storehouse  of  Seth  P.  Stewart,  "  with  intent  the 
goods  and  chattels  of  the  said  Seth  P.  Stewart,  then  and  there  being, 
to  steal,"  Ac. ;  the  second,  that  *'  on  the  day  and  year  aforesaid,"  he 
stole  a  large  number  of  different  articles,  naming  them  in  detail, 
"  the  goods  and  chattels  of  Seth  P.  Stewart."  On  the  6th  of  March, 
1868,  the  defendant  was  found  guilty  generally,  and  on  the  1st  of 
April  sentenced  on  the  first  count,  "  to  restore  the  property  stolen, 
&c.,  and  undergo  an  imprisonment  in  the  Western  Penitentiary,  Ac, 
for  four  years."  On  the  second  count, "  to  restore  the  property  stolen, 
&c.,  and  undergo  an  imprisonment  in  the  Western  Penitentiary, 
Ac,  for  one  year  and  six  months,"  &c. 

The  defendant  having  obtained  a  writ  of  error  assigned  for 
error :  — 

1.  Sentencing  him  on  the  second  count  after  having  sentenced 
him  on  the  first. 

2.  A  general  verdict  of  guilty  authorized  a  sentence  only  on  the 
first  count. 

A.  Q-.  Cochran  (with  whom  was  i2.  S.  Morrison) ,  for  plaintiff  in 
error. 

L.  B.  Duffy  for  Commonwealth. 

The  opinion  of  the  court  was  delivered,  January  9th,  1872,  by 

Agnew,  J.     The  indictment  in  this  case  contains  two  counts; 
the  first  for  wilfully  and  maliciously  breaking  and  entering  a  store- 
house or  shop,  with  intent  feloniously  to  steal,  take,  and  carry  away 
goods  and  chattels.     This  count  is  framed  upon  the  second  section 
of  the  Act  of   22d  April,  1863,  Pamph.  L.  631,  and  specifies  no 
particular  goods.     The  second  count  was  for  simple  larceny,  enu- 
merating the  goods  in  detail.     The  defendant  was  found  guilty  un- 
der both  counts,  and  on  the  first  was  sentenced  to  pay  a  fine  of  six 
cents,  and  to  imprisonment  by  separate  and  solitary  confinement  in 
the  Western  Penitentiary  for  four  years ;   and  on  the  second  was 
sentenced  to  pay  a  fine  of  six  cents,  and  to  imprisonment  by  sepa- 
rate and  solitary  confinement  in  the  Western  Penitentiary  for  one 
year  and  six  months,  to  be  computed  from  and  after  the  termination 
of  the  fii^st  sentence.     It  is  alleged  that  the  conviction  and  sentence 
under  both  counts  are  erroneous.     But  the  very  excellent  argument 
for  the  plaintiff  in  error  has  failed  to  convince  us.     The  authorities 
in  support  of  the  conviction  are  to  be  foimd  collected  in  Mr.  Whar- 
ton's Am.  C.  L.  ed.  1868,  §§  415,  416,  417,  421.     It  cannot  be  ob- 
jected in  error  (he  says),  that  two  or  more  offences  of  the  same 
nature  on  which  the  same  or  a  similar  judgment  may  be  given,  are 
contained  in  different  counts  of  the  same  indictment ;  nor  can  such 
objection  be  maintained  either  on  demurrer  or  in  arrest.    §  415.     In 
§  421,  he  says,  where  a  prisoner  is  found  guilty  generally  under  ao 
indictanent  containing  two  counts,  neither  of  which  is  defective,  it  is 
no  ground  of  objection  to  the  verdict  that  it  does  not  state  apon 
which  count  it  was  found.     In  our  own  State  the  authorities  are  no 
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lees  forcible.  In  TJie  Commonwealth  v.  CHlle$pie  (7  S.  &  R.  469), 
where  an  indictment  containing  nine  counts  charged  two  distinct 
offences,  and  in  two  of  the  counts  several  defendants,  Justice  Dun- 
can said :  "  These  several  chaises  as  laid  in  the  indictment  are  dif- 
ferent modes  of  laying  the  same  offence.  But  if  the  offences  were 
different,  separate  offences,  it  is  no  objection  either  on  demurrer  or 
in  arrest  of  judgment,  that  separate  offences  of  the  same  nature  are 
joined  against  the  same  defendant.  Even  in  case  of  a  felony,  though 
it  be  true  that  no  more  than  one  offence  should  regularly  be  charged 
in  one  indictment ;  and  that  the  court  would  quash  the  indictment 
before  plea,  or  if  on  the  trial  the  court  should  think  it  might  con- 
found the  prisoner,  they  may  exercise  a  discretion  in  compelling  the 
prosecutor  to  elect  on  which  charge  he  will  proceed,  yet  even  in 
felonies,  there  is  no  objection  to  the  insertion  of  several  distinct  of 
fences  of  the  same  degree,  though  committed  at  different  times,  in 
the  same  indictment,  against  the  same  offender,  and  it  is  no  ground 
of  demurrer  or  in  arrest  of  judgment ;  and  counts  where  offences 
are  of  the  same  nature,  at  common  law  and  on  a  statute  may  be 
joined."  In  Hdrman  v.  Commonwealth  (12  S.  &  R.  69),  it  was  said, 
at  the  close  of  the  opinion,  that  where  two  offences  are  charged  in 
separate  counts,  if  the  defendant  can  make  it  appear  that  this  mode 
of  proceeding  will  embarrass  his  trial,  the  court  can  protect  him  by 
quashing  or  by  compelling  the  prosecutor  to  elect. 

The  case  of  The  Commonwealth  v.  Sylvester  (Brightly's  Rep.  331), 
18  directly  in  point.  There  this  court,  on  an  indictment  removed 
from  the  Mayor's  Court  of  Philadelphia,  containing  two  counts,  one 
setting  forth  a  statutory  offence,  and  the  other  an  offence  at  common 
law,  and  a  conviction  on  both  counts,  held  that  there  was  no  mis- 
joinder, and  sentenced  the  defendant  to  pay  a  fine  of  $200,  the  stat- 
utory punishment,  on  the  first  count,  and  to  pay  a  fine  at  common 
law  on  the  second.  Henwood  v.  Commonwealth  (2  P.  F.  Smith,  424), 
is  a  recent  case  in  which  the  subject  of  joinder  and  misjoinder  is 
considered.  There  the  defendants  were  convicted  on  the  first  and 
third  counts  of  an  indictment  charging  a  larceny  in  the  first,  larceny 
as  bailees  in  the  second,  and  a  conspiracy  to  defraud  in  the  third 
count.  In  that  case  the  conviction  was  sustained,  this  court  remark- 
ing that  neither  the  interests  of  justice  nor  the  rights  of  the  defend- 
ants are  perilled  by  the  joinder.  The  plea  and  the  number  of  chal- 
lenges are  the  same,  and  the  punishment  the  same  in  kind,  to  wit, 
separate  and  solitary  confinement  at  labor.  The  difference  in  the 
degree,  that  is  between  the  maximum  in  ope,  and  the  maanmum  in 
the  other,  it  is  settled,  makes  no  difference. 

It  has  been  contended  for  the  plaintiff  in  error,  that  the  larceny 
and  the  breaking  and  entering  charged  in  the  separate  counts  of 
this  indictment,  were  done  at  one  and  the  same  time,  and  therefore 
cannot  be  punished  as  separate  offences.  If  this  had  appeared  in 
the  record,  the  point  would  be  well  taken.  But  no  presumption  of 
identity  exists.  When,  says  Mr.  Wharton,  an  indictment  charges 
in  one  count  a  breaking  and  entering  a  building  with  intent  to 
steal,  and  in  another  count  a  stealing  in  the  same  building,  on  the 
same  day,  and  the  defendant  is  found  giiilty  generally,  the  sentence, 
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whether  that  which  is  proper  for  the  burglary  only,  or  for  the  burg- 
lary and  larceny  also,  cannot  be  reversed  on  error,  because  the  record 
does  not  show  whether  one  offence  only  or  two  were  proved  at  the 
trial ;  and  as  this  must  be  known  by  the  judge  who  tried  the  cause, 
the  sentence  will  be  presumed  to  have  been  according  to  the  law 
that  was  applicable  to  the  facts  proved.  Am.  C.  L.  ed.  1868,  §  417. 
For  this  he  cites  two  cases  from  11  Metcalf,  576  and  581.  There 
can  be  no  doubt  the  Court  of  Quarter  Sessions  had  good  reason  for 
passing  the  sentence  on  each  count  of  this  indictment ;  and  so  the 
defendant  or  his  counsel  must  have  thought,  or  he  would  not  have 
suffered  three  years  to  run,  and  when  tne  facts  were  likely  to  be 
forgotten,  before  taking  out  a  writ  of  error. 

The  several  sentences  in  this  case  are  therefore  affirmed. 


State  op  Maine  v.  Elbbidge  W.  Reed. 

(60  Maine,  560.     Supreme  Court,  1872.) 
Evidence,  — Hearsay, 

In  the  trial  of  one  Heed  for  the  murder  of  one  John  Kaj,  it  became  a  material  quesdon 
as  to  the  manner  in  which  the  defendant  hurt  his  hand,  which  was  found  swollen  on 
the  morning  after  the  murder.  The  defendant  testified  that  he  hurt  it  in  a  fall  while 
getting  over  a  pair  of  bars  with  a  bunch  of  shingles  on  his  shoulder,  and  that  it  was 
an  old  sprain,  and  had  swollen  several  times.  One  Vance,  called  by  the  defendant 
to  impeach  certain  government  witnesses,  testified  on  cross-examination  that  he  heard 
a  conversation  between  the  defendant  and  one  Elder  Ray  about  the  way  in  which  the 
defendant  hurt  his  hand  ;  that  in  talking  to  Hay,  the  defendant  said  something  about 
getting  over  a  pair  of  bars,  but  whether  the  defendant  said  he  was  after  a  cow  or  noi 
the  witness  did  not  know.  Subsequently  one  Hale,  called  by  the  government,  was 
nermitted  to  testify,  against  the  defendant's  objection,  that  Vance  told  him  that  de- 
fendant told  Elder  Ray  that  he  hurt  his  hand  when  after  a  cow,  and  struck  his  hand 
against  a  log  or  something.  Heldf  that  the  testimony  of  Hale  had  no  tendency  to 
impeach  the  testimony  of  Vance ;  that  if  it  did  have  that  tendency,  the  point  upon 
which  it  tended  to  impeach  it  was  immaterial  to  the  issue ;  that,  as  tending  to  impeach 
the  evidence  of  the  defendant,  it  was  hearsay ;  and  that  its  admission,  as  it  tended  to 
give  the  jury  the  impression  that  the  defendant  had  given  contradictory  explanations 
of  a  suspicious  circumstance  against  him,  was  error. 

On  exceptions.  Indictment  for  the  murder  of  John  Ray,  on  Sep- 
tember 20,  1870,  tried  at  the  August  Term,  1871. 

T,  B.  Reed^  Attorney  General,  for  the  State. 

W.  H,  McCrillis^  for  the  defendant. 

Barrows,  J.  Reed  was  on  trial,  charged  with  the  murder  of 
John  Ray,  and  the  evidence  against  him  was  of  a  purely  drcum- 
stantial  character.  Such  evidence,  when  there  are  many  circum- 
stances which  point  to  the  accused  as  the  guilty  party,  so  directly 
as  to  exclude  every  reasonable  hypothesis  save  that  of  his  guilty 
furnishes  the  most  satisfactory  and  conclusive  proof  which  can  be 
adduced.  The  prisoner  is  rightfully  held  to  abide  the  effect  of  all 
the  matters  and  things  tending  to  show  his  guilt,  that  can  be  le- 
gitimately proved.  But  it  his  right  to  require  that  every  circum- 
stance offered,  whether  tending  more  or  less  directly  to  prove  his 
guilt,  unless  its  existence  can  be  established  by  legitimate  testi- 
mony shall  be  thrown  out  of  the  account. 
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Mere  hearsay,  offered  to  establish  an  inculpatory  circumstance, 
should  be  rigorously  excluded.  It  is  not  admissible  even  for  the 
purpose  of  fixing  the  slightest  pecuniary  liabiUty  upon  a  party  in 
a  civil  suit. 

In  this  case  the  State  called  one  Hale,  who  against  the  prisoner's 
seasonable  objection  was  allowed  to  testify  that  one  Vance,  a  wit- 
ness called  in  defence,  once  said  that  ^^  he  saw  Elbridge's  (the  pris- 
oner's) hand  and  asked  him  how  he  hurt  it,  and  he  said  he  hurt  it 
when  he  was  after  a  cow  —  that  he  struck  it  upon  a  log,  or  some- 
thing : "  if  this  was  allowed  to  pass,  as  it  was  very  likely  to  do  in 
most  minds,  as  proof  that  Reed  had  actually  made  this  statement  to 
Vance,  it  might  be  productive  of  dire  injustice.  Reed's  hand  was 
hurt  the  day  that  Ray  disappeared.  It  was  seen  to  be  swollen  the 
next  morning.  Reed  had  just  testified  upon  this  trial,  that  he  hurt 
it  in  9^  *all,  when  he  was  getting  over  a  pair  of  bars,  with  a  bunch 
of  shingles  on  his  shoulder  that  evening ;  and  that  it  was  an  old 
sprain,  originally  received  in  a  quarrel  ten  or  fifteen  years  before,  and 
had  swollen  up  several  times.  If  the  jury  believed  that  he  told  Vance 
that  he  hurt  it  "  when  he  was  after  a  cow  —  struck  it  upon  a  log  or 
something,"  he  was  convicted,  in  their  minds,  of  giving  a  false  expla- 
nation of  a  suspicious  circumstance,  and  this  is  universally  conceded 
to  be  evidential  of  guilt  on  the  part  of  the  accused.  But  Vance's 
statement  to  Hale  was  no  evidence  of  this  fact,  though  it  was  al- 
together likely  to  be  received  as  such.  Vance  testified  to  no  such 
thing.  Nobody  testified  to  anything  of  the  kind.  Hale  said,  on 
cross  examination,  "  I  never  heard  Mr.  Reed  say  anything  about  it ; 
that  is  what  Vance  told  me  that  Reed  told  him."  It  seems  to  be 
conceded,  that,  whatever  it  was  that  Vance  heard  Reed  say.  Reed 
said  it  in  reply  to  Elder  Ray  at  Hayford  &  Webster's  store.  Elder 
Ray  is  called  by  the  government,  and  all  he  says  about  the  conver- 
sation is  this :  "  He  stated  how  he  received  the  injury  ;  he  said  he 
fell  and  knocked  his  knuckles  back  iu  this  way  (witness  indicating)  ; 
there  was  nothing  said  about  shingles  ;  I  cannot  recollect  definitely 
w^hether  he  described  the  way  it  was  done  or  not."  At  the  time  of 
testifying,  it  seems  the  story  of  the  cow  was  not  present  in  Elder 
R^'s  recollection  any  more  than  it  was  in  Vance's. 

It  is  claimed  that  Hale's  testimony  was  admissible  to  contradict 
and  impeach  Vance ;  let  us  place  their  testimony  side  by  side,  and 
see  whether  Vance  gave  any  testimony  on  this  topic  material  to  the 
issue,  and  whether  there  is  a  contradiction  upon  any  material  point. 
Premising  that  Vance  was  called  by  the  defence  to  testify  to  the  bad 
character  for  truth  of  one  Butler,  a  witness  for  the  government,  and 
to  a  statement  made  by  another  government  witness  out  of  court, 
and  that  his  testimony,  upon  his  examination  in  chief,  was  exceed 
inglj  brief,  and  not  specially  important,  and  that  what  he  said, 
rebtive  to  the  conversation  of  Re«d  with  Elder  Ray,  was  drawn  out 
on  cross-examination  by  the  prosecuting  officer,  we  must  compare  it 
with  that  which  was  offered  and  admitted,  it  is  said,  for  the  purpose 
of  contradicting  and  impeaching  it. 
VOL.  I.  40 
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Vamob.  Halb. 

"He  (the  prisoner)  told  me  what  lie  said  "  He-  (Vance,  the  witneas)  said  he  saw 
to  Elder  Ra^ ;  but  I  will  not  tell  jou  what  Elbridge's  hand  and  asked  him  how  he 
he  said  to  Imn,  because  I  cannot  state  posi-  hurt  it,  and  he  said  he  hurt  it  when  he  was 
tively ;  it  was  quite  a  while  ago."  after  a  cow  — struck  it  upon  a  log  or  some- 

Ques.  ''Did  Keed  say  he  hurt  his  hand    thinf. 
jumping  over  a  pair  of  bars  after  a  cow?  "        "  I  never  heard  Mr.  Reed  sajr  aQything 

Am.  ''He  was  talking  to  Mr.  Ray;  he    about  it;  that  is  what  Vance    told  me 
said  something  about  getting  over  a  pair  of    Reed  told  him." 
bars,  but  whether  he  was  after  a  cow  or  not, 
I  do  not  know." 

Ques.  "Did  you  tell  anybody  that  he 
said  so?'' 

Ans,  "  I  do  not  know  but  that  I  might 
have  told  some  folks  so." 

It  is  undoubtedly  true,  that  our  rules  and  practice  permit  counsel, 
who  expect  to  be  able  to  prove  an  independent  fact  by  a  witness 
called  by  the  ophite  party,  to  some  other  point,  to  call  out  that  fact 
upon  cross-examination,  and  in  case  of  failure,  through  the  false  or 
erroneous  reply  of  the  witness  whenever  the  fact  is  material  to  the 
issue,  to  proceed  to  prove  it  aliunde^  and  to  impeach  and  nullify  the 
witness's  statement  respecting  it,  by  showing  any  contradictory  or 
conflicting  statements  made  by  him  elsewhere,  and  to  do  this,  either 
with  or  without  a  previous  inquiry  of  the  witness  whether  he  has 
made  such  statements.  But  evidence  of  what  the  witness  has  said  is 
admissible  only  to  invalidate  the  testimony  which  he  gives,  and  is  not 
competent  as  substantive  evidence  of  the  fact  proposed  to  be  proved. 
To  make  such  statements  admissible,  the  witness  must  have  testified 
to  something  that  requires  to  be  impeached,  in  order  to  make  proof 
of  the  fact,  and  mere  want  of  recollection  can  seldom,  if  ever,  be  of 
that  character.  Does  it  even  remotely  tend  to  impeach  the  testi- 
mony of  a  witness  who  declines  to  give  the  details  of  a  conversation 
which  occurred  a  twelvemonth  before,  on  the  ground  that  he  cannot 
state  positively  what  was  said,  and  who  fails  to  recall  those  details 
when  suggested  by  specific  inquiry,  to  prove  that,  at  some  former 

Eeriod  (probably  about  the  time  me  conversation  occurred),  he  re- 
earsed  the   details  to  a  third  person  ?     Has  he,  in  fact,  said  any- 
thing material  to  the  issue,  to  be  impeached  ? 

To  repeat  a  little  in  a  condensed  form,  Vance  swears :  "  I  can't 
state  positively  what  Keed  said  to  Elder  Ray,  it  is  so  long  ago ;  he 
said  something  about  getting  over  a  pair  of  bars,  but  whether  he 
was  after  a  cow  I  don't  know."  It  does  not  seem  to  me  to  have  any 
tendency  to  impeach  Vance,  to  prove  that  once  on  a  time  he  re- 
ported Reed  as  saying  that  he  hurt  his  hand  '^  when  he  was  after  a 
cow  —  struck  it  on  a  log  or  something."  If  this  impeaches  Vance, 
it  impeaches  to  the  same  extent  the  government  witness.  Elder 
Ray,  who  "  cannot  recollect  definitely,  whether  he  described  the  way 
.  it  was  done  or  not."  There  is  no  discrepancy  between  Vance  and 
Elder  Ray,  unless  we  deem  it  a  discrepancy  that  the  pair  of  bars,  as 
well  as  the  cow,  had  departed  from  the  memory  of  Elder  Ray, 
leaving  nothing  but  the  fall  to  account,  for  the  condition  of  the 
hand ;  and  the  pair  of  bars  were,  figuratively  speaking,  put  into  the 
witness's  mouth  by  the  prosecuting  officer.     It  would  be  hard  to 
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make  even  a  tolerable  conjecture  whether  the  cow  chase  was  a  fig- 
ment of  the  brain  of  Hale  or  that  of  Vance,  or  whether  Reed  actu- 
ally said  what  was  imputed  to  him.  There  is  not  a  word  of  compe- 
tent evidence  from  any  witness  to  prove  that  he  did  say  it ;  and  yet 
Hale's  statement  of  what  Vance  said  he  said  would  be  almost  sure 
to  be  accepted  and  used  by  the  jury  as  evidence  of  the  fact.  It  was 
a  vital  matter  to  this  prisoner,  not  to  have  any  such  hearsay  ac- 
counts of  his  conversation  brought  in  to  contradict  the  statement 
which  he  made  upon  the  stand,  as  to  the  mode  in  which  his  hand 
was  hurt. 

I  do  not  think  that  the  ruling  of  Baron  Parke  in  Crowley  v. 
Page  (7  C.  &  P.  789),  while  it  is  clearly  sound,  is  applicable  to  a 
case  like  this.  There  the  question  was,  wnether  certain  hay  was  **  of 
good  quality,"  such  as  no  reasonable  person  would  object  to.  B. 
swore  it  was  not.  He  was  first  confronted  with  a  certificate  signed 
hy  himself  and  others,  flatly  contradicting  his  testimony  in  the  case. 
He  was  then  asked  whether  he  had  not  said  to  one  of  the  parties  in 
the  presence  of  J.  B.,  that  the  hay  was  of  good  quality,  and  he  said 
he  did  not  recollect.  This  is  a  specific  want  of  recollection  which  is 
held  not  to  preclude  contradiction.  When  counsel  proposed  to  call 
J.  B.  to  prove  that  he  did  say  so,  Parke,  B.,  ruled  that  he  might,  re- 
marking, in  substance,  that  it  was  competent  to  impeach  the  testi- 
mony of  a  witness,  by  showing  that  he  had  made  contradictory 
statements  elsewhere,  and  that,  in  order  to  lay  the  foundation  for 
the  introduction  of  those  contradictory  statements,  and  to  enable 
the  witness  to  explain  them,  and  for  no  other  purpose,  the  witness 
may  be  asked  whether  he  ever  said  what  is  suggested  to  him,  with 
the  name  of  the  person  to  whom,  or  in  whose  presence,  he  is  sup- 
posed to  have  said  it,  or  some  other  circumstance  sufficient  to  desig- 
nate the  particular  occasion :  if  the  witness  admits  the  conversation 
imputed  to  him,  there  is  no  necessity  for  giving  other  evidence  of  it ; 
bat  if  he  says  he  does  not  recollect,  that  is  not  an  admission,  and 
you  may  prove  that  the  witness  did  say  what  is  imputed  to  him,  if 
it  is  material  to  the  issue. 

The  quality  of  the  hay  was  pf  the  substance  of  the  issue.  A  swore 
it  was  not  good,  and,  being  inquired  of,  said  he  did  not  recollect  that 
he  had  said,  in  the  presence  of  B,  that  it  was  good.  B  was  very 
properly  allowed  to  testify  that  he  had  said  so,  because  it  contra- 
dicted and  impeached  testimony  material  to  the  issue,  which  A  had 
given.  But  in  the  case  at  bar,  the  prosecuting  officer  sought  to 
prove  by  Vance  that  Reed,  the  defendant,  had  made  a  different 
statement  from  that  which  he  made  upon  the  stand,  and  failed, 
Vance  saying,  that  after  this  lapse  of  time,  he  could  not  undertake 
to  say  positively  what  Reed  did  say.  But  Vance  gave  no  testi- 
mony material  to  the  issue.  He  only  said  he  could  not  give  any. 
He  did  not  utter  a  word  which  needed  to  be  impeached,  in  order  to 
give  free  course  to  any  proof  that  the  government  might  offer,  of  what 
Reed  said  to  EUder  Ray.     And  he  admitted  that  he  might  horve 

fiven  the  account  of  the  conversation  which  the  inquiry  imputedi  to 
im  *  to  some  folks.'  What  was  there  here  to  contradict  or  to  impeach 
tbdt  was  in  the  slightest  degree  material  to  the  issue  ?     Unless  this 
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hearsay  was  to  be  used  to  contradict  Reed  (which  is  not  pretended), 
it  was  of  no  value  whatever,  and  should  have  been  excluded.  Its 
admission  seems  dangerous  as  a  precedent.  By  this  spurious  kind 
of  evidence,  any  fact  which  does  not  exist  may  nevertheless  be 
proved,  without  any  false  testimony,  to  the  reasonable  satisfaction 
of  most  jurors.  A  party  has  only  to  procure  some  one  to  assert  the 
facts  essential  to  his  case,  out  of  court,  in  the  presence  of  others,  call 
him  as  a  witness,  and  when  he  refuses  to  confirm  his  assertions 
under  oath,  call  those  who  heard  him  make  them,  to  impeach  bis 
denial  or  want  of  recoUeption, —  Q.  E.  D.  The  witness  is  fairly 
proved  by  reputable  witnesses  to  have  lied  when  he  spoke  the 
truth,  in  court,  and  the  ready  inference  is,  that  he  told  the  truth  out 
of  court  when  in  fact  he  lied. 

In  each  one  of  the  cases,  cited  to  sustain  the  ruling,  it  will  be 
found  that  the  witness  had  given  testimony  material  to  the  issue, 
and  the  want  of  recollection  related  only  to  his  having  said  anything 
tending  to  contradict  it,  and  there  was  not,  as  in  this  case,  a  failure 
to  give  expected  testimony  by  reason  of  alleged  want  of  recollection. 

Thus  in  Nute  v.  Nute  (41  N.  H.  60),  the  existence  or  non-existence 
of  a  certain  paper  wa«  essential  to  determine  which  party  had  the 
title.  A  witness,  who  at  a  former  trial  had  testified  that  he  thought 
he  received  that  paper  with  others,  now  swore  that  he  thought  he 
did  not,  and  that  he  did  not  recollect  ever  having  stated  otherwise. 
And  in  Qregg  Township  v.  Jamieson  (55  Penn.  472,  R.),  one  of  the 
supervisor  of  the  plaintiff  township  was  called  especially  to  testify 
that  he  had  not  consented  to  the  payment  of  bounties,  and  being 
asked,  on  cross-examination,  whether  he  had  not  stated  tiiat  he  had 
assented  in  the  presence  of  N.  and  others,  replied  that  he  did  not  re- 
member. Whereupon  N.  was  called  to  prove  the  conversation,  and 
it  was  objected  that  it  was  not  competent  to  contradict  R.,  and  was 
immaterial  and  irrelevant.  But  Agnew,  J.,  giving  the  opinion  of 
the  court,  first  decides  that  it  went  cUrectly  to  the  vital  question  in 
the  case,  whether  the  supervisors  had  offered  a  certain  bounty ;  and 
then  that  a  witness  cannot  escape  contradiction  by  proof  of  his 
former  statements,  because  he  has  forgotten  that  he  made  them. 
Doubtless  the  point  was  correctly  decided  in  these  cases,  but  they 
furnish  no  autnority  for  holding  Uiat  a  witness,  who  gives  no  testi- 
mony at  all  upon  the  topic,  by  reason  of  foi^tfulness,  can  be  contra- 
dicted by  proof  that  he  once  remembered,  or  said  he  did.  Nothing 
that  Vance  said  upon  the  stand  would  have  been  in  the  slightest  de- 
gree conflicting  with  any  testimony  that  the  government  might  offer, 
as  to  what  the  prisoner  said  to  Elder  Ray.  If  Elder  Ray,  or  any- 
body else  in  Hayford  &  Webster's  store,  had  remembered  that 
Reed  said  he  hurt  his  hand  when  he  was  after  a  cow,  the  fact  that 
Vance  did  not  remember  it  would  have  been  purely  immaterial.  It 
was  erroneous  to  permit  Hale  to  testify  to  what  Vance  said  the  pris- 
oner said.  JExceptions  9tistained. 

Applbton,  C.  J. ;  Walton,  Diokebson,  Danfobth,  and  Tap- 
LBY,  JJ.,  concurred. 


TAFF  V.  STATE.  629 

Henby  Taff  v.  The  Statk 

(89  Conoecticat,  83.     Supreme  Court  of  Errors,  1878.) 
Writ  of  Error.  —  Judgment  Erroneous  in  Part, 

It  18  settled  law  in  Connecticat  that  no  party  can  set  aside  a  judgment  by  writ  of  error, 
unless  he  is  aggrieved  by  the  judgment  of  which  he  complains. 

A  judgment  may  be  erroneous  m  part,  and  valid  ais  to  the  residue. 

Therefore,  where  a  statute  provided  that  every  person  convicted  of  maintaining  a  nuisance 
should  be  fined  not  less  than  five  nor  more  tnan  fifty  dollars,  and  that  the  court  before 
whom  such  conviction  was  had  should  order  the  defendant  to  remove  the  nuisance  with- 
in thirtv  days,  and  upon  a  conviction  under  such  statute  the  court  imposed  a  fine  of 
four  dollars,  and  also  ordered  the  defendant  to  remove  the  nuisance  within  thirty  days, 
and  to  pay  the  cost  of  prosecution,  it  was  holden,  upon  a  writ  of  error  fVom  such  judg- 
ment, that  the  judgment  so  far  as  the  fine  was  concerned  was  erroneous,  ai^d  that  the 
plaintiff  in  error  was  so  aggrieved  by  it  as  to  be  entitled  to  have  it  reversed ;  and  that 
the  remainder  of  the  judgment  was  not  invalid  by  reason  of  the  error  of  the  court  in 
respect  to  the  fine,  and  must  be  affirmed. 

Writ  of  ebbob  to  reverse  a  judgment  of  the  Superior  Court 
(Minor,  J.)  upon  a  complaint  und«r  the  "  Act  to  prevent  and  re- 
move nuisances."     The  case  is  sufficiently  stated  in  the  opinion. 

Curtis,  for  the  plaintiff  in  error. 

White,  State  Attorney,  for  the  State. 

Sbymoub,  J.  The  plaintiff  in  error  was  duly  convicted  of  violat- 
ing the  first  section  of  the  "  Act  to  prevent  and  remove  nuisances." 
The  conviction  was  upon  the  presentment  of  an  informing  officer, 
and  section  thirteen  of  the  act  provides  that  every  person  so  con- 
victed shall  be  fined  not  less  than  five  nor  more  than  fifty  dollars.  It 
appears  by  the  record  that  the  fine  actually  imposed  by  the  court  is 
four  dollars,  and  because  the  fine  is  thus  less  than  the  defendant  was 
entitled  to,  he  brings  this  writ  of  error  to  reverse  the  judgment. 

Notwithstanding  many  old  cases  to  the  contrary,  the  settled  law 
in  Connecticut  is,  that  no  party  can  set  aside  a  judgment  by  writ  of 
error,  unless  he  is  aggrieved  by  the  judgment  of  wMch  he  complains. 
This  sound  and  just  doctrine  is  so  fully  and  ably  vindicated  by 
the  late  Chief  Justice  Williams  in  the  case  of  Ailing  v.  Shelton  (16 
Conn.  436),  as  to  require  no  further  discussion.  The  only  question 
before  us  is  how  far  that  doctrine  applies  to  the  present  case. 

We  think  it  is  clear  that  the  sentence  to  pay  a  fine^f  four  dollars 
is  not  warranted  by  the  statute.  The  thirteenth  section  is  as  per- 
emptory in  its  language  in  forbidding  a  fine  of  less  than  five  dol- 
lars, as  it  is  in  forbidding  one  of  more  than  fifty  dollars.  If,  then, 
we  decide  that  the  defendant  shall  pay  the  four  dollar  fine,  we 
decide  that  he  must  pay  a  fine  which  the  court  below  had  no  author- 
ity to  inffict,  and  which  the  language  of  the  statute  forbids  to  be 
inflicted. 

Is  the  defendant  aggrieved  by  this  sentence  ?  If  there  is  nothing 
more  in  the  case,  he  certainly  is  aggrieved  by  an  order  to  pay  an 
unwarrantable  fine.  Can  we,  then,  use  the  defendant's  liabilifjr  to 
the  higher  penalty  as  a  ground  for  supporting  the  lower  but  un- 
i9varranted  penalty,  which  appears  by  ttie  record  to  have  been  in- 
flicted ?  We  think  we  cannot.  Is  it  true  that  the  defendant  is  not 
as  much  damaged  by  the  sentence  actually  given,  as  he  would  have 
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been  had  the  l^al  sentence  been  pronounced  ?  But  the  legal  sen- 
tence has  not  been  pronounced,  and  we  have  no  power  to  pro- 
nounce it. 

If  the  plaintiff  in  error  succeeds,  he  relieves  himself  from  an 
unlawful  sentence,  and  does  not  thereby  ipso  facto  subject  himself 
to  the  lawful  penalty.  Whether  he  thereby  puts  himself  in  the  way 
(rf  being  subjected  to  the  lawfulpenalty  upon  further  proceedings, 
we  have  no  occasion  to  decide.  We  think,  therefore,  that  the  ju<%- 
ment,  so  far  as  the  fine  is  concerned,  must  be  reversed. 

A  question  then  arises,  what  effect  has  such  reversal  upon  the  other 
parts  of  the  judgment  ?  The  statute  provides  that  the  court  before 
whom  the  conviction  is  had  shall  order  the  defendant  to  remove  such 
nuisance  within  thirty  days.  This  order  was  made,  and  a  further  or- 
der that  the  defendant  pay  a  bill  of  costs.  The  case  of  The  Matter  of 
Sweatman  (1  Cow.  144)  is  full  to  the  point  that  ajudgment  may  be 
erroneous  in  part,  and  valid  as  to  the  residue.  That  case  was  well 
considered  and  elaborately  discussed,  and  is  cited  by  us  with  appro- 
bation in  the  recent  case  of  Siate  v.  Jame%^  37  Conn.  355.  -The 
judgment  there  was  a  full  and  complete  judgiment  according  to  law, 
with  the  addition  of  something  not  warranted  by  law,  and  che 
tnaxim  utile  per  inutile  non  vitiatur  was  applicable,  and  applied  to 
the  case.  But  the  argument  here  for  the  plaintiff  in  error  is,  that 
the  sentence  to  pay  the  fine  being  illegal  and  reversed,  the  judg- 
ment which  remains  is  not  a  full  and  complete  judgment,  and  ought, 
for  that  cause,  to  be  set  aside.  But  it  is  difficult  to  see  how  the 
plaintiff  in  error  can  be  aggrieved  by  this  imperfection,  unless,  in- 
deed, it  be  so  imperfect  as  for  that  cause  to  be  invalid.  If  the  stat- 
ute was  such  that  the  court  were  prohibited  from  rendering  the 
judgment  to  remove  the  nuisance  and  pay  the  cost,  without  also 
imposing  a  fine,  then,  indeed,  perhaps  the  plaintiff  in  error  might  be 
aggrieved,  but  the  statute  makes  no  such  prohibition.  On  the  con- 
trary the  statute  expressly  requires  the  court  to  order  the  removal 
of  the  nuisance.  This  order  tiie  court  below  made,  and  we  cannot 
say  the  order  is  erroneous,  merely  because  the  court  failed  to  do  its 
duty  in  respect  to  the  fine.  The  case  of  Ailing  v.  Shelton  is  full  to 
this  point.  The  judgment,  therefore,  of  the  Superior  Court  is  re- 
versed as  to  the  fine,  but  in  all  respects  except  as  to  the  fine  it  is 
affirmed. 

In  this  opinion  the  other  judges  concurred. 


The  People  v.  Gaffnet, 

(14  Abbott's  Frac.  Rep.  N.  S.,  86.    BufFalo  (N.  Y.)  Superior  Court,  187S.) 

New  THal,  —  Irregularities  of  Jurors. 

A  new  trial  will  not  be  mnted  after  conriction  in  a  capital  case  merely  because  the 
jurj,  during  their  deliberations,  became  possessed  of  and  read  a  newspaper,  contain- 
ing a  report  of  the  trial,  but  no  comments  thereon  which  could  prejudice  tne  prisoner  ; 
nor  because  they  had  the  statute  defining  the  offence  under  trial,  before  them  donn^ 
their  deliberations. 

Irre^larities  on  the  part  of  the  jury  are  not  ground  for  setting  a«de  a  couvictioa,  wbeu 
it  18  apparent  that  no  ix\jury  has  resulted  to  the  prisoner  from  them. 
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Motion  for  a  new  triaL  The  prisoner,  John  Gaffney,  was  in- 
dicted, tried,  and  convicted  at  a  criminal  term  of  the  Buffalo  Su- 
Serior  Court,  held  in  July,  1872,  of  the  crime  of  murder  in  the  first 
^ree,  and  sentenced  to  be  executed.  A  motion  for  a  new  trial 
was  now  made  on  a  bill  of  exceptions,  and  also  on  the  indictment, 
und  affidavits  alleging  irr^ularities  on  the  part  of  the  jurors  during 
their  deliberations.  The  facts  important  to  be  considered  will  suf- 
ficiently appear  in  the  opinion  of  the  court. 

Lyman  K.  Ba$Sy  Josiah  Cook  ^  P.  D.  K.  Saunders^  for  the  pris- 
oner. 

Benjamin  H.  Williams^  District  Attorney,  for  the  People. 

By  the  Court.  Sheldon,  J.  [That  portion  of  the  opinion 
relating  to  the  questions  raised  by  the  bill  of  exceptions,  which  was 
afterwards  carried  before  the  Court  of  Appeals,  is  omitted.] 

The  motion  which  had  been  made  for  a  new  trial,  upon  affidavits, 
on  account  of  alleged  irregularities,  has  been  considered  with  all  the 
solicitude  its  importance  demands.  It  appears  that  the  case  was 
fidven  to  the  jury  in  the  eveninfic  and  that  they  remained  out  until 
Le  next  day,  in  the  afternoon.  Before  agreeing^ipon  a  verdict. 

In  the  morning  of  the  second  day,  one  of  the  jurors  requested  the 
officer  in  charge  to  procure  a  morning  paper,  which  he  did,  and  it 
was  read  in  the  jury  room  by  the  jurors,  or  some  of  them.  It  is 
claimed  that  this  paper  contained  a  report  of  a  portion  of  the  pro- 
ceedings upon  the  trial ;  but  the  affidavits  opposed  tend  to  establish 
that  in  fact  it  was  not  a  copy  of  the  same  paper  which  it  is  alleged 
by  the  prisoner  was  before  the  jury. 

It  appears,  also,  that  while  engaged  in  their  deliberations,  the  jury 
became  possessed  of  a  copy  of  the  Revised  Statutes,  in  which  the 
offences  of  murder  and  manslaughter  were  declared,  the  book  being 
properly  in  the  room  where  they  were  confined ;  and  that  they,  or 
some  of  them,  read  the  law  respecting  these  offences.  Subsequently 
they  came  into  the  court  room  and  desired  further  explanation  from 
the  court  concerning  the  law,  and  were  fully  and  explicitly  advised 
concerning  those  crimes  and  the  d^rees  thereof,  and  retired  for 
deliberation,  finally  rendering  their  verdict.  ^ 

This  application  is  an  appeal  to  the  judicial  discretion  of  the 
court ;  and  however  reprehensible  may  have  been  the  conduct  of 
the  jurors  6r  of  the  officers,  the  court  is  to  see  on  the  one 
hand  whether  by  any  possibility  the  prisoner  could  be  prejudiced 
by  the  matters  stated,  and  on  the  6ther,  that  justice  shall  not 
be  defeated  by  the  mere  suspicion  that  his  case  had  been  improp- 
erly influenced.  A  new  trial  is  not  to  be  granted  for  every 
irr^ularity  in  the  conduct  of  a  jury,  else  there  would  be  no 
end  of  judicial  investigation  ;  and  any  corrupt  juror  might, 
through  some  intentional  misbehavior,  however  slight,  lay  the 
foundation  for  such  a  motion,  although  there  be  not  the  slightest 
pretence  that  the  verdict  was  influenced  thereby*  The  question  is, 
was  the  conduct  of  the  jury  incompatible  witn  the  just,  full,  and 
thorough  performance  of  their  duty  ;  and  if  it  was,  and  its  tendency 
be  to  defeat  justice,  and  there  is  the  least  likelihood  that  such  was 
its  effect,  it  affords  good  ground  for  setting  aside  the  verdict,  so  that 
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the  confidence  of  the  public  in  the  administration  of  justice  m.iy  not 
be  impaired.     2  Grah.  &  W.  on  New  Tr.  480. 

Upon  application  to  the  coui:t  for  a  new  trial  on  account  of  the 
reading  of  the  newspaper,  the  inquiry  will  always  be,  whether  an 
improper  influence,  through  such  a  medium,  has  been  brought  to 
bear  upon  the  jury.  The  affidavits  in  support  of  the  motion  allege 
that  it  was  a  paper  containing  a  portion  of  the  testimony  and  a  brief 
statement  of  the  arguments  of  the  respective  counsel,  and  it  is  not 
denied  but  what  the  report  of  the  evidence  is  correct.  The  affida- 
vits opposed  show  almost  conclusively  that  it  was  another  news- 
paper, but  whether  it  contained  any  reference  to  the  case  does  not 
appear.  It  is  certain,  however,  that  the  newspaper  produced  in 
support  of  the  motion  contained  no  comments  upon  the  case,  no  ob- 
servations as  to  the  prisoner's  character,  or  the  probable  guilt  or 
innocence  of  the  accused.  Had  there  been  any  of  an  unfavorable 
nature,  they  would  have  been  calculated  directly  to  prejudice  the 
result ;  but  as  it  was  but  a  repetition  of  what  the  jury  had  already 
beard,  it  could  have  no  effect  on  them  whatever.  2  Grah.  &  W. 
on  New  Tr.  484. 

The  Supreme  Court  of  the  United  States  considered  the  precise 
question  in  the  case  of  The  United  States  v.  Meid,  12  How.  361. 
While  the  prisoner  was  on  trial  for  murder  on  the  high  seas  a 
newspaper  containing  a  report  of  the  evidence  came  into  the  hands 
of  a  juror,  a  part  of  which  he  read,  and  when  in  the  jury  room,  de- 
liberating upon  the  verdict,  he  read  over  the  whole.  Another  juror 
read  a  few  sentences  of  the  report  while  he  was  in  the  jury  box,  but 
both  deposed  that  it  had  not  the  slightest  influence  on  their  verdict. 
Chief  Justice  Taney  held,  that  the  facts  proved  by  the  jurors,  if 
proved  by  unquestioned  testimony,  would  be  no  ground  for  a  new 
trial,  and  he  said  there  was  nothing  in  the  newspaper  calculated  to 
influence  that  decision,  and  both  of  them  swear  that  the  paper  had 
not  the  slightest  influence  on  their  verdict. 

In  this  case  every  juror  testified  that  the  contents  of  the  paper 
had  no  influence  upon  their  verdict ;  and,  indeed,  it  appears  that 
the  only  object  of  procuring  the  paper  was  to  obtain  the  current 
news  of  the  day. 

The  opinion  of  Justice  Story  in  the  case  of  The  United  States  v. 
Gibert  (2  Sumn.  19)  contains  a  valuable  exposition  of  the  law  in  such 
a  case.  The  motion  for  a  new  trial  was,  among  other  things,  founded 
upon  the  fact  that  during  the  trial  for  piracy  on  the  high  seas,  the 
jury  were  allowed  to  read  newspapers  from  which  all  reference  to 
the  trial  had  been  expunged  by  the  officers  ;  and  he  declared  that 
'^  without  doubt  it  was  a  great  irregularity  in  the  officers  of  the  court, 
for  which  they  may  be  punishable,  to  have  granted  this  indulgence. 
But  it  is  not  every  irregularity  of  officers  which  would  justify  a 
court  in  setting  aside  a  verdict  and  granting  a  new  trial  or  treating 
the  matter  as  a  mistrial.  The  court  must  clearly  see  that  it  is  an  ir- 
regularity which  goes  to  the  merits  of  the  trial  or  justly  leads  to  the 
suspicion  of  improper  influence  or  effect  on  the  conduct  or  acts  of 
Junes.  We  must  take  things  as  they  are  in  our  days.  Juries  can- 
not now,  as  in  former  ages,  be  kept  in  capital  cases  upon  bread  and 
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water,  and  shut  up  in  a  sort  of  gloomy  imprisonment  with  nothing  to 
occupy  their  thoughts.  It  woidd  probably  be  most  disastrous  to  the 
administration  of  justice,  and  especially  to  prisoners,  to  attempt,  in 
these  days,  the  enforcement  of  such  rigid  severities  so  repugnant  to 
all  the  usual  habits  of  life." 

We  have'  exiamined  all  the  aflSdavits  and  allegations  concerning 
the  irregularity  complained  of,  and,  without  expressing  any  opinion 
as  to  the  propriety,  of  the  introduction  of  any  of  them  upon  this  mo- 
tion, are  of  the  opinion  that  the  verdict  could  not  have  been  in  any 
manner  affected  by  the  irregularity,  or  that  it  has  been  in  the  slight- 
est manner  prejudicial  to  the  prisoner.  A  conviction  will  not  be  set 
aside  and  a  new  trial  granted  when  it  is  apparent  that  no  injury  has 
resulted  to  the  prisoner  from  the  alleged  irregularity.  Neither  jus- 
tice, nor  a  proper  exercise  of  humanity,  even  in  a  capital  case,  de- 
mands such  a  determination.  Willis  v.  People^  5  Park.  Cr.  647.  In 
People  V.  Ransom  (7  Wend.  417),  Justice  Sutherland  says  :  "  The 
conclusion  from  these  cases  appears  to  me  to  be  this  :  that  any  mere 
informality  or  mistake  of  an  oflBcer  in  drawing  a  jury,  or  any  irreg- 
ularity or  misconduct  in  the  jury  themselves,  will  not  be  sufficient 
ground  for  setting  aside  a  verdict,  either  in  a  criminal  or  civil  case, 
where  the  court  are  satisfied  that  the  party  complaining  has  not  or 
could  not  have  sustained  any  injury  from  it.  See,  also.  People  v. 
Hartung^  17  How.  Pr.  85  ;  People  v.  Camel^  1  Park.  Cr.  266  ; 
Taylor  v.  Everett^  2  How.  Pr.  23 ;  Baker  v.  Simmons,  29  Barb.  128. 

The  other  allegation  of  irregularity  is  predicated  upon  the  fact  that 
the  jury  had  the  volume  of  the  Revised  Statutes  declaring  the  of- 
fences of  murder  and  manslaughter  before  them  during  their  deliber- 
ations. It  was  not  given  to  them  by  consent,  nor  was  it  obtained 
by  any  connivance  of  the  officers  or  of  the  prisoner,  but,  it  would  ap- 
pear, accidentally,  as  the  volume,  with  others,  was  in  the  room  for 
the  use  of  the  board  of  supervisors.  The  jurors  all  testify  that  its 
perusal  had  no  effect  upon  their  verdict ;  but  whether  their  affida- 
vits are  proper  or  not  to  be  considered  and  relied  upon  in  support  of 
this  position,  it  appears  that  they  were  subsequently  instructed  by 
the  court  fully  upon  the  law  applicable  to  the  case.  A  decision  upon 
this  question  must  be  in  conformity  to  the  general  rules  and  princi- 

Eles  which  have  been  heretofore  stated  in  considering  the  other 
ranch  of  the  case.  The  case  of  Wilson  v.  People  (4  Park.  Cr.  619, 
632),  seems  to  be  so  analogous  to  this  in  its  facts,  and  so  well  con- 
sidered on  principle,  that  it  may  well  serve  as  a  guide  in  the  decision 
of  this  case.  In  that  case  the  jurors  sought  for  the  same  informa- 
tion which,  in  all  probability,  was  obtained  in  this  case  from  the  book, 
and  a  constable  procured  it  for  them.  But  afterwards  the  jury 
came  into  court  and  received  clear  and  explicit  instructions,  as  in 
this  case,  upon  which  they  acted,  and  returned  their  verdict  of  guilty. 
The  act  was  characterized  by  the  court  as  an  irregularity,  but  at  the 
same  time  the  court  said  it  could  not  see  how  it  was  possible  that 
the  verdict  rendered  was  in  any  way  produced  by  the  information. 
It  would  seem  that  in  that  case  the  jury  rendered  the  only  verdict 
ihey  could  under  the  charge  of  the  court ;  unquestionably  a  consci- 
entious verdict,  but  as  the  court  did  not  distinctly  submit  the  ques- 
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tion  of  intent  to  the  jury,  a  new  trial  was  granted.  In  the  case  we 
are  considering,  the  judge  charged  the  jury  that  if  the  prisoner  per- 
petrated the  homicide  charge^  in  the  inmctment,  and  perpetrated 
it  from  a  premeditated  design  to  effect  the  death  of  the  deceased, 
he  was  guilty  of  murder  in  the  first  degree ;  but  if  they  found  that 
he  perpetrated  the  homicide  in  the  heat  of  passion,  without  a  design 
to  effect  death  and  with  a  dangerous  weapon,  he  was  guilty  of  man- 
slaughter in  the  third  degree ;  and,  furmer,  that  if  they  were  not 
satisfied  upon  the  evidence,  and  satisfied  beyond  a  reasonable  doubt, 
that  the  prisoner  was  s^uilty  of  murder  in  the  first  degree  or  man- 
slaughter  in  the  third^deg^ee,  it  was  their  duty  to  a^uit  the  pris- 
oner.  All  concur  that  this  charge  contained  the  exact  propositions 
which  the  law  requires  in  such  a  case  to  be  submitted  to  the  jury. 
When  explained  and  commented  upon  by  an  enlightened  tribunsd  to 
the  jury,  we  must  assume  that  they  understood  and  appreciated  the 
meaning  and  significance  of  the  rules  embodied  in  those  few  words, 
so  full  of  vigilant  regard  for  the  protection  of  all  society,  so  full  of 
humanity  and  charity  for  the  offender. 

I  cannot  entertain  a  doubt  but  that  the  jury  acted  entirely  upon 
the  directions  and  information  derived  from  the  court,  nor  can  I, 
after  the  most  anxious  deliberation  impressed  by  the  solemnity  of 
the  case  and  patiently  seeking  for  all  guides  to  enable  me  to  arrive 
at  a  correct  and  humane  decision,  discover  that  the  verdict  could 
have  been  in  any  possibility  or  probability  influenced  by  any  alleged 
irregularity.  I  am  satisfied  that  the  prisoner  had  a  fair  and  impar- 
tial trial  as  provided  by  the  laws  of  the  land,  and  that  is  as  far  as 
the  legitimate  power  of  this  tribunal  to  inquire  extends.  With  a 
verdict  of  a  jury,  rendered  after  such  a  trial,  the  court  is  compeDed 
by  law  to  be  satisfied,  for  it  has  no  more  power  than  the  humblest 
citizen  to  arrest  it  or  its  consequences.  If  the  jurors  believed  the 
competent,  legal,  and  sufiBcient  evidence  introduced  by  the  People, 
they  were  not  only  justified  in  every  view  in  their  verdict,  but  could 
render  no  other  without  a  violation  of  their  oaths.  Their  decision 
is  entitled  by  law  to  the  respect  and  confidence  of  the  community, 
and  to  that  decision,  all  who  live  within  the  pale  of  our  civilization 
and  avail  themselves  of  the  benefits  of  our  organized  society,  must 
yield  obedience. 

Clinton,  J.,  concurred. 

Motion  for  new  trial  denied. 

The  prisoner  brought  error  to  the  Court  of  Appeals,  where  the 
conviction  was  affirmed  in  December,  1872.  That  court,  in  an 
opinion  by  Andrews,  J.,  said  that  they  could  not  review  the  motion 
on  the  questions  above  discussed,  but  that  they  had  looked  into  the 
affidavits,  and  agreed  with  the  above  opinion. 
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People  v.  Ingebsoll. 

(14  Abbott's  Frac.  Rep.  N.  S.  23.     Supreme  Court  of  New  York,  1872.) 

Qualification  of  BaiL 

The  &ct  that  persons  offered  as  bail  have  received  transfers  of  property,  without  con- 
sideration, from  friends  of  the  defendant,  to  enable  them  to  qualify  as  bail,  is  not  an 
objection  to  them. 

It  seems  it  would  be  otherwise,  if  the  transfer  was  made  by  the  defendant  himself. 

Wheeler  H.  Pechham^  tor  the  plaintiffs. 

Ulihu  Jiooty  for  the  defendant. 

Leonabd,  J.  The  defendant  Ingersoll  has  been  arrested  and 
held  to  bail  in  five  hundred  thousand  dollars.  He  now  offers  his 
father  and  Mr.  Watson,  who  have  each  stated  on  oath  that  they 
are  worth  over  that  sum. 

On  examination  by  counsel  for  the  plaintiff,  it  appears,  that  valu- 
able property  to  a  very  large  amount  has  been  conveyed  to  each  of 
the  bail  by  other  friends  of  the  defendant,  to  enable  the  bail  to  be- 
come qualified  in  the  requisite  sum. 

The  conveyance  is  absolute,  and  without  any  qualification.  The 
property  so  conveyed  is  now  owned  by  the  bail  as  much  as  any  other 
property  which  they  themselves  possessed. 

It  is  suggested  that  the  property  may  be  reconveyed  when  the 
purpose  has  been  accomplished  of  bailing  the  defendant.  It  is  true ; 
and  so  may  the  bail  convey  any  other  property  which  they  or  either 
of  them  now  own,  either  with  or  without  consideration.  The  con- 
veyance of  their  property  as  a  gift  would  not  be  valid  as  against 
creditors.  If  a  judgment  should  ever  be  obtained  against  the  bail 
on  the  undertaking  now  executed,  the  propertv  which  has  been  so 
conveyed  to  the  bail,  can  be  reached  as  readily  as  any  other  that 
ihese  person!  now  own.  Any  gift  or  reconveyance  of  that  property 
without  adequate  consideration,  will  be  subject  to  the  pursuit  of  the 

S?2!i  te  "^^  '^°'^'''  ^  *'  "^^  "*'^*'' "  *^'''  °*^''  ^'"^ 

erty  will  be. 

If  the  property  conveyed  to  the  bail  had  belonged  to  the  defend- 
ant and  he  had  so  conveyed  it,  I  think  the  case  would  have  been 
different. 

The  property  cannot  be  legally  distinguished  from  the  other 
property  of  the  bail,  in  determining  their  qualifications  as  sureties. 

I  think  the  bail  must  be  approved. 


Fields  v.  The  State. 

(47  Alabama,  608.     Supreme  Court,  1S72.) 

Uurder. —  Evidence  of  Bad  Character  of  Deceased."^ Evidence  of  Chad 

Character  of  Defendant, 

On  a  trial  on  an  indictment  for  murder,  under  the  statutes  of  Alabama,  the  jurj  are  not 
<mlj  required  to  pass  upon  the  guilt  or  innocence  of  the  accused,  but  also,  on  coutIc- 
tion,  to  ftnd  by  their  verdict  whether  it  be  murder  in  the  first  or  second  degree,  and 
determine  the  character,  the  extent,  and  severitj  of  the  punishment  to  be  inflicted.  Eri- 
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deuce,  therefore,  of  the  general  had  character  of  the  deceased  as  a  tarhulent,  blood- 
thirsty, revengefnl,  dangerous  man,  is  competent,  relevant,  and  proper  evidence  (al- 
though, under  the  circumstances  of  the  particular  case,  it  may  not  be  sufficient  to 
reduce  the  offence  from  murder  to  manslaughter)  to  enable  the  jury  to  determine  the 
degree  of  the  of!ence,  and  the  character  and  measure  of  the  punishment. 
When  the  general  good  character  of  the  accused  as  a  peaceable  man  is  proved,  the  fol- 
lowing is  a  correct  charge,  to  wit :  "  If  the  prisoner  has  proved  a  good  character  as  a 
man  of  peace,  the  law  says  that  such  gooa  character  may  be  sufficient  to  create  or 
generate  a  reasonable  doubt  of  his  guilt,  although  no  such  doubt  would  have  existe<] 
but  for  such  good  character; "  and  if  &aked  in  writing,  it  is  error  to  refuse  it. 

Appeal  from  Circuit  Court  of  Russell. 

Tried  before  Hon.  Littleberry  Strange. 

Appellant  was  indicted  and  tried  for  the  murder  of  Jesse  Dumas, 
found  guilty  of  murder  in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  ten  years. 

On  the  trial,  it  was  proved  that  the  killing  took  place  in  the 
public  highway,  in  front  of  defendant's  gate,  in  the  month  of  De- 
cember, 1870.  It  seemed  that  defendant  had  attached  some  prop- 
erty belonging  to  deceased's  sister,  a  short  time  before  the  killing.  * 
A  uttle  after  mid-day  on  the  day  of  the  killing,  defendant  was  at 
the  house  of  a  neighbor  named  Ssurter.  Shortly  after  this,  deceased, 
who  was  a  powerful  man,  came  there  and  commenced  abusing  and 
cursing  defendant ;  deceased's  conduct,  according  to  the  evidence, 
being  overbearing,  and  indicative  of  a  determination  to  force  a  dif- 
ficulty with  defendant.  Finally,  deceased  called  defendant  a  gin- 
house  burning,  thieving  son  oi  a  bitch,  twisted  his  nose,  struck 
him  in  the  face  with  his  hat,  and  pulled  defendant  off  the  steps 
where  he  was  sitting,  jerking  him  by  the  collar.  A  nephew  of 
deceased  had  a  pistol  drawn  during  part  of  the  diflBculty.  Defend- 
ant made  no  resistance ;  "  said  he  did  not  want  to  fight."  After 
this  the  parties  separated,  deceased  going  to  Society  Hill,  where  he 
remained  two  or  three  hours  drinking  whiskey,  and  aefendant  started 
home.  As  soon  as  defendant  got  to  his  house,  whicH  was  about 
three  o'clock  in  the  afternoon,  he  went  to  his  room,  got  his  gun, 
firing  off  the  old  loads,  and  reloaded  it  with  buckshot  in.  each  bar- 
rel, remarking  that  he  would  kill  the  d — d  rascal  before  morning. 

The  proof  as  to  what  occurred  at  Sarter's  was  made  by  the  de- 
fendant, without  objection  on  the  part  of  the  State. 

The  deceased,  toward  sundown,  left  Society  Hill  on  horseback  to 
go  home,  passing  by  defendant's  house.  Deceased  was  shot  at  de- 
fendant's gate.     How  the  parties  met  there  does  not  appear. 

The  witness  who  proved  the  shooting  testified  that  he  was  at  Mr. 
Sarter's,  about  one  hundred  and  fifty  yards  from  defendant's  house  ; 
that  he  heard  loud  talking  in  the  direction  of  defendant's  house ; 
that  he  did  not  see  any  one  at  first,  but  only  heard  loud  talking ; 
that  he  heard  deceased  say,  **  Fields,  I  am  not  afraid  of  you,"  and 
heard  defendant  say,  "  You  accused  me  of  burning  your  gin-house." 
When  the  witness  reached  a  point  where  he  coma  see  the  parties, 
deceased  was  on  his  horse  in  front  of  defendant's  gate,  leaning  for- 
ward on  his  horse,  and  the  horse's  head  was  in  the  direction  of  de- 
ceased's home.  Defendant,  with  his  gun  in  his  hands,  was  in  front 
of  deceased.  Defendant  shot,  and  deceased  fell  dead  from  his 
horse.      Another  witness  testified,  that  about  sundown  she  beard 
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defendant  say,  '^  You  called  me  a  ^n-house  burner,  and  FU  shoot 
you ; "  and  deceased  then  said,  "  Go  into  your  yard,"  about  the  time 
the  gun  fired.  Witness  could  not  see  the  position  of  the  parties  at 
the  time,  as  she  was  behind  a  tree.  Defendant  remarked  to  persons 
at  his  house,  shortly  after  the  gun  fired, '"  I  have  shot  the  d — d  devil, 
and  would  kill  any  man  who  would  charge  me  with  burning  his  gin- 
house,  and  call  me  a  thief." 

There  was  no  proof  that  deceased  had  any  weapon  about  him 
when  he  was  shot.  Defendant  proved  his  character  as  a  peaceable 
and  law-abiding  man  to  be  good.  There  were  several  witnesses  ex- 
amined on  either  side,  but  the  foregoing  is  the  substance  of  all  the 
testimony. 

The  defei)4&nt  asked  of  several  witnesses,  some  of  whom  tie  in- 
troduced, and  of  others  on  cross-examination,  whether  they  were 
acquainted  with  the  general  character  of  the  deceased,  &c.,  for  tur- 
bulence, violence,  bloodshed,  and  recklessness  of  human  life.  The 
court,  upon  the  objection  of  the  solicitor,  refused  to  permit  this 
question  to  be  answered,  and  defendant  excepted. 

The  bill  of  exceptions  further  states  that  the  defendant,  on  cross- 
examination  of  a  state's  witness,  proposed  to  aisk  of  the  witness  the 
same  question  as  stated  above,  with  the  additional  inquiry,  if  he, 
*^  witness,  had  before  the  shooting  communicated  to  the  prisoner  any 
instance  of  the  exercise  of  such  character  by  the  deceased."  Upon 
objection  by  the  solicitor,  the  court  would  not  permit  an  answer  to 
either  question,  and  defendant  duly  excepted.  The  bill  of  excep- 
tions does  not  state  the  purpose  for  which  defendant  desired  to 
make  the  proposed  proof,  nor  the  ground  upon  which  the  solicitor 
objected. 

The  court  gave  a  charge  to  the  jury,  at  the  instance  of  the  State, 
which  need  not  be  further  noticed,  to  which  defendant  excepted. 
The  defendant  requested  the  court,  in  writing,  to  charge  the  jury 
as  follows :  "  If  the  prisoner  has  proved  a  good  character  as  a  man 
of  peace,  the  law  says  that  such  good  character  may  be  sufficient  to 
create  or  generate  a  reasonable  doubt  of  bis  guilt,  although  no  such 
doubt  would  have  existed  but  for  such  good  character."  The  court 
refused  to  give  this  charge,  and  defendant  duly  excepted. 

L,  W.  Martin^  for  appellant. 

Attorney  O-eneral  ^  Hooper^  contra. 

Peck,  C.  J.  1.  Was  the  evidence  offered  by  the  defendant,  that 
the  general  character  of  the  deceased  was  that  of  a  violent,  turbulent, 
revengeful,  blood-thirsty,  dangerous  man,  and  reckless  of  human  life, 
properly  excluded  by  the  court  ?  I  feel  constrained  to  answer  this 
question  in  the  negative. 

By  the  common  law,  the  jury  determined  merely  the  guilt  or  in- 
nocence of  the  prisoner,  and,  if  their  verdict  was  guilty,  their  duties 
were  at  an  end.  They  had  nothing  whatever  to  say  as  to  the  pun- 
ishment to  be  inflicted.  The  court  alone  determined  what  the  pun- 
ishment should  be,  its  extent,  and  its  severity ;  with  that  the  jury 
bad  nothing  to  do.  Their  whole  duty  wsis  discharged  when  the  ver- 
dict of  guilty  was  pronounced. 

The  common  law,  on  this  subject,  has  been  greatly  changed  by  our 
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atatutes,  and  the  duties  and  responsibilities  of  juries  largely  in- 
creased ;  consequently,  evidence  that  would  have  b^^  irrelevant  and 
impertinent  at  the  common  law,  becomes  proper  and  necessary,  un- 
der our  statutes,  to  enable  juries  to  discharge  their  newly-imposed 
duties  rightly  and  properly. 

By  our  statutes,  the  crime  of  murder  is  made  one  of  d^rees,  di- 
vided into  murder  in  the  first  and  second  d^ree.  Rev.  Code,  §  3655. 
Section  3654,  Revised  Code,  enacts,  that  "  any  person  who  is  guilty 
of  murder  in  the  first  de^ee  must,  on  conviction,  su£Eer  death,  or 
imprisonment  in  the  penitentiary  for  life,  at  the  discretion  of  the 
jury  ;  and  any  person  who  is  guilty  of  murder  in  the  second  degree 
must,  on  conviction,  be  imprisoned  in  the  penitentiary,  or  sentenced 
to  hard  labor  for  the  county,  for  not  less  than  ten  years,  at  the  dis- 
cretion of  the  jurff,^\  Section  3657  provides,  that  "when  the  jury 
fiind  the  defendant  guilty,  under  an  indictment  for  murder,  they 
must  ascertain  by  their  verdict,  whether  it  is  murder  in  the  first  or 
second  degree ;  but  if  the  defendant,  on  arraignment,  confesses  his 
guilt,  the  court  must  proceed  to  determine  the  degree  of  the  crime, 
by  the  verdict  of  a  jury,  upon  an  examination  of  testimony,  and  pass 
sentence  accordingly." 

Here,  we  see  that  the  degree  of  the  crime  must  be  determined  by 
the  verdict  of  a  jun^,  upon  an  examination  of  testimony,  and  the 
punishment  to  be  inmcted  on  the  defendant  rests  in  the  discretion  of 
the  jury.  If  the  crime  be  murder  in  the  first  degree,  the  jury  must 
determme  whether  the  punishment  shall  be  death,  or  imprisonment 
in  the  penitentiary  for  life.  If  in  the  second  degree,  the  defendant 
must  be  imprisoned  in  the  penitentiary,  or  be  sentenced  to  hard  la- 
bor for  the  county,  for  not  less  than  ten  years,  at  the  discretion  of  the 
iury.  Testimony  is  as  necessary  and  important,  to  enable  the  jury  to 
exercise  this  discretion  prudently  and  properly,  as  to  enable  them  to 
determine  the  ffuilt  or  innocence  of  the  defendant.  The  jury  have  two 
important  duties  to  perform,  and  both  are  to  be  governed  and  con- 
trolled by  the  evidence,  and  neither  can  be  wisely  or  rightly  dis- 
chai^ed  without  evidence.  As  these  duties  are  diflEerent,  the  evi- 
dence must  necessarily  be  different.  After  the  guilt  of  the  defendant 
is  settled,  the  proper  evidence,  to  determine  the  d^jree  of  his  crime, 
and  what  should  be  the  extent  and  severity  of  his  punishment,  must, 
in  great  measure,  depend  upon  a  careful  examination  of  the  circum- 
stances, not  those  only  immediately  attendant  on  the  killing,  bat 
those  also  which  may  reasonably  be  supposed  to  have  led  to  it ;  and 
these  circumstances  should  be  considered  in  connection  with  the  good 
or  bad  character,  both  of  the  defendant  and  the  deceased.     Who  is 

i)repared  to  say  the  punishment  should  be  the  same  where  a  turbn- 
ent,  revengeful,  blood-thirsty,  dangerous  man,  reckless  of  human 
life,  has  been  slain,  who  had  recently,  only  a  few  hours  before,  vio- 
lated and  outraged  the  person  of  his  slayer,  as  though  the  party 
slain  had  been  a  man  of  good  character  and  of  a  peaceable  disposi- 
tion ?  For  myself,  I  cannot,  conscientiously,  say  so.  Although  the 
violence  and  outrage  committed  upon  the  person  of  the  defendant, 
in  this  case,  might  not  have  been  suflBcient  to  reduce  the  offence  froxn 
murder  to  manslaughter,  yet,  we  hold  it  was  clearly  proper  for  tlie 
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consideration  of  the  jury  in  determining  the  turpitude  of  the  crime, 
and  what  should  be  the  measure  of  the  punishment  to  be  inflicted. 
If  the  evidence  of  the  general  bad  character  of  the  deceased  was 
proper  only  in  the  latter  case,  it  should  have  been  received,  and  not 
excluded  by  the  court. 

2.  The  charge  in  writing,  which  the  defendant  requested  the  court 
to  give  to  the  jury,  we  mink  was  improperly  refused.  The  good 
character  of  the  defendant  as  a  peaceable  man  was  proved  by  sev- 
eral witnesses.  In  the  case  of  The  Commonwealth  v.  Hardy  (2 
Mass.  303),  Chief  Justice  Parsons  said  he  was  of  the  opinion  that  a 
prisoner  ought  to  be  permitted  to  give  in  evidence  his  general  good 
character,  in  all  criminal  cases.  Justices/  Sewall  and  Parker  said 
they  were  not  prepared  to  say  that  testimony  of  general  good  char- 
acter should  be  admitted  in  oehalf  of  the  defendant  in  all  criminal 
prosecutions,  but  they  were  clearly  of  the  opinion  that  it  might  be 
admitted  in  capital  cases,  in  favor  of  life.  In  Roscoe's  Cr.  Ev.  p. 
96,  it  is  said :  "  In  trials  for  high  treason,  for  felony,  and  for  mis- 
demeanors, where  the  direct  object  of  the  prosecution  was  to  punish 
the  offence,  the  prisoner  was  always  permitted  to  call  witnesses  to 
his  general  character ;  and  in  every  case  of  doubt,  proof  of  good 
character  was  entitled  to  great  weight."  In  the  case  of  Felix  (a 
slave)  V.  The  State  (18  Ala.  720),  it  is  decided  that  "  in  criminal 
cases  evidence  of  previous  good  character  is  proper  for  the  consid- 
eration of  the  jury,  not  only  where  a  doubt  exists  upon  the  other 
proof,  but  even  to  generate  a  doubt  as  to  the  guilt  of  the  accused." 

The  evidence  of  good  character  was  admitted  in  this  case,  but  the 
error  of  the  court  consists  in  refusing  to  give  a  proper  charge  based 
upon  said  evidence.  I  do  not  say  the  evidence  of  good  character 
should  have  created  a  reasonable  doubt  in  the  minds  of  the  jurors 
in  this  case,  when  considered  in  connection  with  the  other  evidence. 
But  as  the  law  permits  evidence  of  good  character  in  criminal  cases, 
it  certainly  intends  it  for  the  consideration  of  the  jury,  and  it  is  for 
the  jury  alone  to  determine  whether,  when  considered  with  the 
other  evidence,  it  does  or  does  not  create  a  reasonable  doubt  as  to 
tite  defendant's  guilt.   " 

It  is  manifest  that  a  part  of  the  charge  given  at  the  request  of 
tne  solicitor,  and  excepted  to  by  the  defendant,  is  left  out  in  copy- 
ing it  into  the  transcript.  As  the  charge  there  appears  it  is  unin- 
telligible, and  we  cannot  tell  whether  it  was  right  or  wrong. 

For  the  errors  in  excluding  the  evidence  of  the  general  bad  char- 
acter of  the  deceased,  as  a  violent,  blood-thirsty  man,  &c.,  and  in 
refusing  to  give  the  charge  asked,  the  judgment  and  sentence  of  the 
court  below  is  reversed,  and  the  cause  is  remanded  for  another  trial ; 
and  the  defendant  will  remain  in  custody  until  acquitted,  or  dis- 
charged by  due  course  of  law. 
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State  of  Missouri,  respondent,  v.  William  MoMurphy, 

appellant. 

(52  Mo.  251.     Supreme  Court,  1878.) 

Defendant's  Good  Character. 

In  aU  cases,  whether  the  evidence  of  guilt  is  circumstantial  or  positire,  the  good  char 
acter  of  the  accused  is  proper  evidence  to  go  to  the  jury  on  the  plea  of  not  guilty. 

Appeal  from  St.  Francois  Circuit  Court. 

John  F,  Bush  ^  Joseph  J.  Brady ^  for  appellant. 

B.  B.  Cahoon^  for  respondent. 

Adams,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  of  an  assault  with  intent  to  maim 
his  wife.  Upon  the  trial  the  wife  was  the  main  witness  who  testi- 
fied to  the  alleged  assault.  Some  evidence  was  given  to  impeach 
her  character  for  veracity  and  also  to  sustain  it. 

In  like  manner  evidence  was  given  of  the  good  character  of  the 
defendant  as  a  peaceable  and  quiet  citizen,  and  evidence  to  impeach 
his  character. 

The  following  instruction  was  given  on  the  part  of  the  State  and 
objected  to  by  the  defendant :  "  7th.  The  court  instructs  the  jury 
that  the  evidence  of  good  character  is  of  most  value  in  cases  where 
the  jury  are,  from  the  facts  and  circumstances  of  the  case,  in  doubt 
as  to  the  guilt  of  the  offence  with  which  the  defendant  is  charged. 
But  where  the  facts  in  the  case  indicate  and  show  the  guilt  of  the 
defendant  of  the  offence  with  which  he  is  charged,  then  in  such  case 
uncontradicted  evidence  of  good  character  cannot  avail  the  defend- 
ant, or  enure  to  his  acquittal  by  the  jury  ;  in  such  case  the  only  ef- 
fect of  uncontradicted  evidence  establishing  a  good  character  is  to 
lessen  the  punishment  for  the  commission  of  the  offence." 

This  instruction  is  clearly  erroneous.  The  first  clause  of  the  in- 
struction as  an  abstract  proposition  may  be  true.  In  cases  of  doubt 
the  good  character  of  the  prisoner  ought  to  be  of  more  weight  than 
where  the  evidence  is  clear  and  positive.  But  in  all  cases,  whether 
the  evidence  of  guilt  is  circumstantial  or  positive,  the  good  ehanicter 
of  the  accused  is  proper  evidence  to  go  to  the  jury  on  the  plea  ot 
not  guilty.  If,  however,  the  jury  is  satisfied  of  the  prisoner's  guilt 
from  all  the  other  facts  and  circumstances  detailed  in  evidence,  his 
good  character  cannot  be  looked  to  as  a  ground  of  acquittal. 

Some  of  the  other  instructions  given  on  the  part  of  the  State  are 
complained  of  as  subject  to  verbal  criticism,  but  they  seem  to  be 
substantially  correct. 

For  the  error  in  the  above  instruction,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 
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Jambs  Long  v.  Thb  Statk 

(86  Texas,  6.     Supreme  Court,  1871-2.) 

AssauU  unth  intent  to  Murder.  —  Former  Conviction,  —  PUctding  Statutory 

Offence. 

L.  being  arraigned  on  the  8th  daj  of  April,  1871^  on  an  indictment  for  assault  with  in- 
tent to  conmiit  murder,  pleaded  guilty.  The  mdictment  contained  no  averment  of  a 
previous  conviction  for  a  like  offence,  but  the  court  below  permitted  the  State  to  intro- 
duce in  evidence  before  the  jury  the  record  of  a  previous  conviction  for  murder  in  the 
second  degree^  had  on  the  4th  day  of  April,  1871 ;  and  the  court  instructed  the  jury 
that  on  the  evidence  of  the  record  of  the  former  conviction  of  murder,  the  same  being 
an  offence  of  like  nature,  they  should  assess  the  defendant's  punishment  at  seven  years 
conilnement  in  the  penitentiary.    Held,  to  be  error. 

On  the  trial  of  an  indictment,  it  is  not  competent,  under  article  2463  of  Paschal's 
Digest,  to  introduce  evidence  of  a  former  conviction  for  a  like  ofience,  unless  the  pre« 
vious  conviction  be  charged  in  the  indictment.    Mr.  Justice  Ogden  dissenting. 

Article  2463  of  Paschal's  Digest  can  apply  only  to  cases  in  which  the  accused  was  con- 
victed of  the  former  offence  previous  to  the  commission  of  the  offence  on  which  his 
trial  is  being  had.    Mr.  Justice  Ogden  dissents. 

Every  circumstance  constituting'  a  statutory-offence  and  affecting  the  degree  of  punish- 
ment must  be  alleged  in  the  indictment. 

Murder  and  an  assamt  with  intent  to  murder 'are  not  offences  of  the  "  same  nature  "  within 
the  meaning  of  article  2463  Paschal's  Digest  Assault  with  intent  to  murder  is  a  com- 
pound ofience,  consisting  of  two  ingredients ;  first,  the  assault,  and  second,  the  intent 
to  take  life.  Though  the  criminality  of  the  intent  gives  peculiar  aggravation  to  the 
ofience,  it  is  still  an  assault.  See  the  separate  opinion  of  Mr.  Justice  Walker,  for  his 
reasons  for  concurring  in  the  opinion  of  the  court. 

Mr.  Justice  Oodbk  dissents,  on  reasons  stated  in  his  opinion. 

Appeal    from  Cherokee.      Tried  below  before  the  Hon.   M. 
Priest. 

The  opinion  of  the  court  denotes  such  facts  as  are  important. 
Ghiinn  ^  Gregg  and  Bonner  ^  Bonner^  for  the  appellant. 
Wm.  Alexander^  Attorney  General,  for  the  State. 
Evans,  P.  J.     On  the    8th  April,  a.  d.  1871,  the  appellant, 
James  Long,  was  put  upon  trial  in  the  District  Court  of  Cherokee 
County  on  an  indictment  for  an  assault  with  intent  to  murder. 

The  indictment  contains  no  averment  of  a  previous  conviction, 
nor  that  the  offence  was  committed  after  the  previous  conviction. 

At  the  trial  the  appellant  pleaded  guilty,  and  the  State  introduced 
and  read  in  evidence  the  record  of  a  conviction  for  murder  in  the 
second  degree,  on  the  4th  day  of  April,  1871. 

The  record  does  not  disclose  on  what  day  the  indictment  was 
found,  or  whether  the  offence  of  which  he  was  convicted  was  com- 
mitted before  or  after  the  date  of  the  commission  of  the  one  for 
w^hich  he  was  put  upon  trial.  The  court  charged  the  jury,  that  on 
the  evidence  of  the  record  of  a  former  conviction  of  murder,  the 
same  being  an  offence  of  like  nature,  they  must  assess  his  punishment 
at  seven  years  in  the  penitentiary.  The  verdict  of  the  jury  was 
found  in  accordance  with  the  charge  of  the  court,  and  judgment  was 
rendered  thereon,  condemning  the  prisoner  to  confinement  in  the 
penitentiary  for  seven  years. 

T*he  language  of  the  statute  applicable  to  this  case  is  as  fol- 

<^  If  it  be  shown  on  the  trial  of  misdemeanor  that  the  defendant 
has   been  once  before  convicted  of  the  same  offence,  he  shall,  on  a 
vol*.  I-  41 
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second  conviction,  receive  double  the  punishment  prescribed  for  such 
offence  in  ordinary  cases  ;  and  upon  a  third  or  any  subsequent  con- 
viction for  the  same  offence,  the  punishment  shall  be  increased,  so 
as  not  to  exceed  four  times  the  penalty  in  ordinary  cases. 

"  If  it  be  shown  on  the  trial  of  a  felony,  less  than  capital,  that 
the  defendant  has  been  before  convicted  of  the  same  offence,  or  of 
one  of  the  same  nature,  the  punishment  on  such  second  or  other  sub- 
sequent conviction  shall  be  the  highest  which  is  affixed  to  the  com- 
mission of  such  offence  in  ordinary  cases. 

"  Any  person  who  shall  have  been  three  times  convicted  of  a 
felony,  less  than  capital,  shall  on  such  third  conviction  be  imprisoned 
to  hard  labor  for  life,  in  the  penitentiary. 

"  A  person  convicted  a  second  time  of  any  offence  to  which  the 
penalty  of  death  is  affixed  as  an  alternative  punishment  shall  not 
receive,  on  such  second  conviction,  a  less  punishment  than  impris- 
onment for  life  in  the  penitentiary  "  Pasct^l's  Digest,  articles  2463, 
2464,  and  2465. 

In  the  construction  of  this  statute,  though  it  does  not  say  in  ex- 
press terms  that  the  subsequent  offence  shall  be  committed  after  the 
conviction  of  the  former,  yet  that  such  was  the  intention,  the  lan- 
guage clearly  implies.  And  when  we  look  outside  to  the  general 
poUcy  of  this  legislation,  all  doubt  is  removed  as  to  the  true  meaning 
of  this  act. 

With  the  ameliorating  change  in  the  theory  of  the  end  of  punish- 
ment, came  the  introduction  of  the  penitentiary  system,  and  with  it, 
the  policy  of  increasing  the  penalty  for  second  and  subsequent  con- 
victions, in  order  to  the  reformation  of  the  offender. 

In  the  fore-front  of  our  Criminal  Code  it  is  declared,  that  "  the 
object  of  punishment  is  to  suppress  crime  and  reform  the  offender." 
Paschal's  Digest,  article  1604. 

All  the  States  of  the  American  Union,  that  have  adopted  the 
penitentiary  system,  make  provision  for  the  reformation  of  offenders, 
Dy  increasing  the  punishment  for  second  and  subsequent  convictions. 
Many  of  the  Codes  of  the  different  States  declare  in  express  terms, 
that  before  the  party  can  be  visited  with  the  increased  penalty,  it 
must  appear  that  the  subsequent  offence  was  committed  after  the 
conviction  of  the  former  offence.  Though  differing  in  language, 
the  same  principle  runs  through  them  all,  and  we  are  not  permitted 
to  suppose  that  our  Legislature  intended  to  introduce  a  principle 
entirely  out  of  Tiarmony  with  the  general  system,  by  visiting  the  in- 
creased punishment  upon  an  offender  who  has  never  had  an  oppor- 
tunity of  reformation  from  experiencing  the  beneficent  discipline  of 
the  law. 

Bishop,  in  his  Criminal  Law,  section  147,  vol.  1,  says :  "  So  it 
is  a  general  proposition  that  whenever  a  statute  makes  the  second 
offence  a  felony,  the  first  being  a  misdemeanor,  or  punishes  ilie 
second  more  heavily  than  the  first,  this  must  be  enlarged  to  mean 
after  a  conviction  for  the  first,  and  not  merely  after  it  is  commit- 
ted." 

This  subject  is  reviewed  with  consummate  ability  by  Mr.  Jostioe 
Daniels,  in  Band  v.  The  Commonwealth  (9  Grattan,  738),  in  wliiefa 
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he  cites  the  opinion  of  Chief  Justice  Savage,  in  The  People  y. 
Butler^  3  Cowen,  347.  See  also  Bosses  casey  2  Pick.  165  ;  Plundey 
V.  The  Commonwealth^  2  Mete.  413 ;  Hawk.  P.  C.  ch.  40,  sec.  3 ; 
1  Bishop  Crim.  Law. 

And  not  only  most  the  second  offence  be  committed  after  the  pre- 
vious conviction,  but  the  indictment  must  contain  an  allegation  to 
that  effect.  '^  It  is  a  general  rule,  that  all  indictments  upon  stat- 
utes, especially  the  most  penal,  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offence  in  the  act,  so  as  to 
bring  the  defendant  precisely  within  it."  Bishop's  Criminal  Prac 
tice,  voL  1,  p.  362. 

'^  Again,  it  is  a  doctrine  pervading  the  entire  law  of  indictments, 
that  whatever  matter  affects  the  degree  or  kind  of  punishment,  must 
be  specially  alleged."     Bishop,  vol.  2,  sec.  567. 

Ais  the  punishment  affixed  by  this  statute  for  a  second  conviction 
is  the  highest  for  such  offence  in  ordinary  cases,  as  a  matter  of 
course  a  second  conviction  affects  the  degree  of  punishment,  and 
must  be  allied. 

To  withhold  from  the  jury  the  discretion  under  the  statute,  of 
apportioning  the  penalty  to  a  degree  of  guilt,  it  should  be  alleged 
and  proved  that  the  second  offence  was  repeated  after  conviction 
for  the  first. 

A  contrary  construction  would,  in  effect,  do  away  with  criminal 
pleadings,  which  the  Legislature  has  not  the  power  to  do.  Since 
no  man,  under  our  Constitution,  can  be  tried,  convicted,  and  be  de- 
prived of  Uberty  or  life,  without  first  having  been  charged  by  indict- 
ment, setting  forth  the  offence  in  plain  and  intelligible  words.  Such 
a  construction  would,  in  the  langua^  of  Mr.  Bishop,  '^  cut  away  so 
much  of  the  pillars  of  our  liberty,  which  consist  in  the  right  of  every 
man  to  have  presented  to  him  an  accusation  before  he  is  called  upon 
for  a  defence." 

Every  circumstance  constituting  a  statutory  offence  which  would 
affect  tne  degree  of  punishment,  must  be  alleged  in  the  indictment. 

We  are  of  the  opinion  also,  that  an  assault  with  the  intent  to 
commit  murder,  is  not  the  same  offence  nor  of  the  same  nature  as 
murder.  The  Criminal  Code,  in  its  classification  of  offences,  dis- 
tributes them  into  misdemeanors,  felonies  less  than  capital,  and 
capital  offences. 

An  assault  with  intent  to  commit  murder  is  a  compound  offence, 
consisting  of  two  ingredients ;  first,  the  assault,  and  second,  the 
intent  to  take  life.  The  criminality  of  the  intent  gives  peculiar 
aggravation  to  the  assault,  but  still  it  is  an  assault,  while  murder  is 
a  capital  offence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Ogdek,  J.  Article  2468,  Paschal's  Digest,  reads,  in  part,  as 
follows :  ^*  If  it  be  Bhoton^  on  the  trial  of  a  felony  less  than  capital, 
that  the  defendant  has  been  convicted  of  the  same  offence,  or  of 
one  of  the  same  nature,  the  punishment  on  such  second  or  other 
subsequent  conviction  shall  be  the  highest  which  is  affixed  to  the 
commission  of  such  offence  in  ordinary  cases."  And  article  2491 
declares  that  **  the  provisions  of  this  Code  shall  be  liberally  con- 
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strued,  so  as  to  attain  the  object  intended  by  the  Legislature  —  ike 

?reyention,  suppression,  and  punishment  oi  crime.  And  article 
611  further  aeclares,  "  that  this  Code,  and  every  other  law  upon 
the  subject  of  crime,  which  may  be  enacted,  snail  be  construed 
according  to  the  plain  import  of  the  lanmiage  in  which  it  is  written, 
without  regard  to  the  distinction  usutuly  made  between  the  con- 
struction of  penal  laws  and  laws  upon  other  subjects." 

Believing  that  it  is  the  duty  of  this  court  to  decide  cases  accord- 
ing to  the  plain  import  of  the  laws  of  this  State,  and  not  according 
to  the  laws  of  any  other  state,  or  the  decisions  of  any  court  upon 
laws  foreign  to  this  State,  which  are  at  variance  or  in  conflict  with 
our  own  laws,  I  am  unwilling  to  concur  in  the  decision  of  the  court 
in  this  case. 

Walkeb,  J.  I  regret  that  the  opinion  of  the  majority  of  the 
court  should  have  been  so  misunderstood  in  the  dissenting  opinion 
delivered  in  this  case,  as  to  render  it  necessary  that  I  should  place 
my  indiyidual  opinion  (though  concurring  in  that  of  the  6hief 
Justice)  upon  the  record.  We  have  differed  in  our  construction  of 
article  2463  of  Paschal's  Digest,  and  also  of  article  2491,  both 
of  which  are  copied  in  the  dissenting  opinion  of  my  brother  Ogden. 
A  part  of  article  2491  reads  thus :  "  The  provisions  of  this  Code 
shall  be  liberally  construed,  so  as  to  attain  the  object  intended  by 
the  Legislature 

Let  us,  then,  apply  this  principle  of  liberal  construction^  caUed 
for  in  2491,  to  2463.  In  the  latter  article  the  Legislature,  as  I 
think,  intended  to  lay  down  a  principle  common  to  the  statute 
law  of  England,  as  well  as  that  of  the  United  States,  and  it  is 
this,  predicated,  in  part  at  least,  upon  the  idea  that  one  of  the 
main  objects  of  punishment  is  the  reformation  of  the  offender: 
punishment,  then,  for  the  first  offence  being  light  in  proportion  to 
that  inflicted  for  a  second  and  third  offence,  the  punishment  \a  in- 
creased when  the  offender,  failing  to  reform  under  a  first  punish- 
ment, goes  on  repeating  his  offences.  But  will  it  be  supposed  that 
the  Legislature  mtended  to  increase  the  punishment  upon  one  who 
has  committed  a  second  or  a  third  offence,  but  has  not  yet  been 
tried,  or  punished  for,  the  first  or  second  ?  If  so,  then  is  the  object 
of  puniBhment,  so  for  as  relates  to  reformation,  lost  sight  of  en- 
tirely. 

I  do  not  deny  but  that  under  our  law  the  cumulative  penalty  maj 
be  enforced  against  one  who  has  not  yet  suffered  the  penalty  of  his 
first  offence.  It  is  not  herein  that  our  difiiculty  lies.  The  language 
of  the  statute  is  this :  ^^  If  it  be  shown  on  the  trial  of  a  misde- 
meanor," .  ..."  If  it  be  shown  on  the  trial  of  a  felony."  .... 
How  shown  ?  This  is  a  very  material  matter  to  the  prisoner,  as, 
if  it  be  legally  shown,  it  will  go  to  augment  his  punishment.  Must 
it,  then,  l^  shown  as  any  other  material  fact  ?  Should  it  be  alleged 
••n  the  indictment? 

In  some  of  the  states  it  is  held  (as,  for  instance,  in  the  State  of 
New  York)  that  the  indictment  must  specially  aver  not  only  the 
former  conviction,  but  it  must  be  averred  that  the  conviction  was 
had  in  a  court  of  competent  jurisdiction.     Mr.  Bishop,  in  his  work 
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on  Criminal  Law,  vol.  i.  paragraph  573,  speaking  of  the  statutes 
of  different  states  on  this  subject,  says :  ^^  In  Connecticut  it  has 
been  held  not  to  be  necessary  to  allege,  in  an  information  for  a  first 
offence,  that  the  offence  is  the  first,  because  this  will  be  presumed 
in  the  absence  of  any  allegation  of  a  different  import.  Kilboum 
V.  The  State^  9th  Conn.  660.  But  always,  of  course,  if  there  is  to 
be  a  heavier  sentence  inflicted  upon  a  prisoner,  in  consequence  of 
his  offence  being  a  second  or  third  one,  the  indictment  must  contain 
the  appropriate  allegation,  because  it  is  an  invariable  principle  in 
the  criminal  law  that  every  indictment  must  allege  every  fact  which 
is  essential  to  the  punishment  which  the  court  is  to  be  called  on  to 
inflict."  A  number  of  the  most  respectable  authorities  are  referred 
to  in  the  text,  and  to  the  mind  of  every  lawyer  the  doctrine  must 
oome  with  great  force,  founded,  as  it  is,  upon  the  principle  of  com 
mon  justice. 

The  prisoner  is  not  tried  over  again  for  his  first  offence,  but  he 
has  a  ris^ht  to  know  that  the  question  of  his  bavins:  committed  a 
first  offence  is  to  be  presented  to  the  jnry,  and  if  it  ^e  shown  that 
he  did  commit  a  former  offence,  that  lus  pimishment  will  be  in- 
creased thereby,  so  that  he  may  rebut  this  tact  in  any  manner  the 
law  points  out  to  him.  The  question  of  identity  certainly  may  be 
raised,  and  he  has  a  right  to  show  that  he  is  not  the  person  named 
in  the  former  record.  He  might  also  show  that  the  court  had  no 
jurisdiction  to  try  the  case,  or  that  the  judgment  of  conviction  had 
been  set  aside,  a  new  trial  granted  him,  and  that  he  had  been  ac- 
quitted. How  is  he  to  make  any  of  these  defences  unless  notified 
by  the  indictment  of  the  intention  of  the  State  to  hold  him  as 
giilty  of  a  second  or  third  offence  ?  Lord  Campbell,  C.  J.,  in  an 
English  case,  observed :  **  A  statement  of  a  previous  conviction 
does  not  charge  an  offence.  It  is  only  the  averment  of  a  fact  which 
may  affect  the  punishment.  The  jury  do  not  find  the  person  guilty 
of  the  previous  offence  ;  they  only  find  that  he  was  previously  con- 
victed of  it,  as  a  historical  fact."  Begina  v.  Clark^  Dears.  198  and 
201. 

Apply  this  principle  to  the  case  at  bar.  The  indictment  contains 
no  reference  to  a  former  conviction.  The  prisoner  is  not  put  upon 
his  guard,  nor  enabled  to  make  any  defence  against  this  charge  of  a 
former  conviction ;  that  is  thrown  in  as  a  make-weight  on  the  trial, 
and  when  the  State  had  closed  its  other  evidence,  and  he  is  forced 
to  submit  without  the  power  of  resistance. 

My  understanding  of  the  statute  is  simply  this,  that  the  Legisla- 
ture intended  that  this  fact,  like  any  other  material  fact  shown 
against  the  prisoner,  should  be  shown  in  strict  accordance  with  the 
rules  and  principles  of  law  ;  and  I  believe  there  is  no  other  way  in 
-wbioh  this  can  be  done,  than  by  giving  the  defendant  timely  notice 
in  the  indictment  that  the  fact  will  be  shown  against  him  on  the 

trial. 

I  agree  with  my  brother  Ogden,  "  that  it  is  the  duty  of  this  court 
to  decide  cases  according  to  the  plain  import  of  the  laws  of  this  State, 
and  not  according  to  the  laws  of  any  other  state,  or  the  decisions  of 
court  upon  laws  foreign  to  this  State,  which  are  at  variance  or  in 
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conflict  with  our  own  laws."  But  I  believe,  when  the  laws  of  Texas 
are  to  be  interpreted  by  the  incontrovertibly  plain  rules  of  common 
law  and  common  sense,  that  they  should  have  that  interpretation  and 
none  other. 

It  must  not  be  claimed  that  the  Criminal  Code  of  Texas  is,  as 
Paul  said  of  the  law  of  the  heathen,  —  "a  law  unto  itself ; '*  for  we 
are  every  day  endeavoring,  by  the  best  lights  we  have,  to  apply  to 
this  Code  such  principles  of  interpretation  as  its  ambiguities  or  im- 
perfections may  make  necessary.  I  think  it  was  the  bounden  duty 
of  this  court  to  reverse  the  judgment  in  this  case,  and  to  remand  the 
cause.  Meversed  and  remanded. 


E.  CoBLETZ  V.  The  State. 

(86  Texas,  858.    Supreme  Court,  1871-2.) 
^  Larceny.  —  JEmbezzlement. 

Article  S421  Paschal's  Digest  declares,  in  substance,  that  if  anj  clerk  or  other  persoo 
therein  named  shall  emMzzle  or  misapply,  or  convert  to  his  own  use,  without  the  con- 
sent of  his  principal,  any  money  or  other  property  of  such  principal  or  employer,  which 
shall  have  come  mto  his  possession,  or  snail  be  under  his  control,  by  virtue  of  such 
office,  agencv,  or  emplovment,  he  shall  be  punished  as  prescribed  for  theft ;  and  arti- 
cle 2385  declares  that  if  the  defendant  had  the  lawful  possession  of  the  property,  vet, 
tf  he  obtained  the  same  through  any  false  pretext,  or  with  intent  to  deprive  the'owDer 
thereof,  &c.,  the  offence  of  theft  shall  be  complete.  The  accused  was  a  clerk  in  a 
store,  and  was  left  at  night  in  charge  of  the  store.  On  the  first  night  after  his  em- 
ployment as  clerk,  he  carried  off  from  the  store  a  quantity  of  monev  and  goods,  and 
the  next  day  was  apprehended,  while  leaving  the  country,  some  <U8tance  from  tbe 
place  where  the  act  was  committed,  and  the  money  and  g<K>ds  were  found  upon  hini. 
JBeld,  that  the  facts  bf  this  case  establish  every  constituent  of  theft  under  tne  above 
statutory  provisions. 

A  clerk  in  a  mercantile  house  has  a  qualified  and  limited  possession  of  the  goods  as  to 
stran^rs,  but  as  against  his  principal  or  employer  he  has  neither  the  possession  nor 
the  right  of  possession. 

Appeal  from  McLennan.  Tried  below  before  the  Hon.  J.  W. 
Oliver. 

There  is  no  occasion  for  a  statement  of  the  facts. 

U.  Cohletz^  appellant,  in  proper  person. 

Wm.  Alexander^  Attorney  General,  for  the  State. 

Ogdkn,  J.  The  appellant  was  tried  and  convicted  of  theft,  and 
the  material  question  for  determination  presented  by  record  and 
brief  of  appellant  is,  whether  the  offence  of  which  he  has  been  con- 
victed is  tneft  or  embezzlement. 

The  appellant  sought  and  obtained  employment  as  a  clerk  in  Liv- 
ingston's store,  and  on  the  night  after  his  employment,  being  left  in 
charge  of  the  store,  he  took  tnerefrom  money  and  goods,  the  prop- 
erty of  Livingston,  and  attempted  to  make  his  escape  with  the  same. 
There  is  no  assignment  of  errors,  and  the  only  question  in  regard  to 
the  verdict  of  the  jury  and  judgment  of  the  court  presented  in  the 
record  is  raised  in  the  motion  for  a  new  trial,  and  that  claims  that 
the  defendant,  if  guilty  at  all,  is  guilty  of  embezzlement,  and  cannot, 
therefore,  be  punished  for  theft. 

The  Englisn  and  American  laws  are  by  no  means  felicitous  in  de- 
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fining  the  difference  between  larceny  or  theft,  and  embezzleuient. 
Indeed  the  statute  of  7lih  &  8th  Greorge  4,  and  24th  &  25th 
Victoria,  declare  the  embezzlement  of  clerks  and  servants  to  be  lar- 
ceny, and  most  of  the  American  States  have  followed  one  or  the 
other  of  these  statutes,  and  declare  the  embezzlement  of  any  officer, 
agent,  clerk,  or  servant,  to  be  either  larceny,  or  declare  that  the 
offence  shall  be  punishable  as  for  larceny. 

Our  statute,  article  2421  PaschaUs  Digest  provides,  in  sub- 
stance, that  any  clerk,  or  other  person  therein  named,  who  shall 
embezzle  or  misapply,  or  convert  to  his  own  use,  without  the  con- 
sent of  his  principal,  anv  money  or  other  property  of  such  principal 
or  employer,  which  shall  have  come  into  his  possession  or  shall  be 
under  his  control  by  virtue  of  such  office,  agency,  or  employment, 
he  shall  be  punished  as  prescribed  for  theft.  This  statute  includes 
many  offences,  which,  at  common  law,  and  by  the  statute  of  many 
of  the  States,  would  be  punishable  as  an  act  of  larceny,  and  Mr. 
Bishop,  in  his  work  on  Criminal  Law,  p.  368,  contends  that  under 
these  different  statutes  against  embezzlement,  the  prosecuting  power 
has  the  election  to  indict  the  offender  for  embezzement  or  larceny. 

We  are  of  the  opinion  that  the  evidence  in  this  case  has  estab- 
lished every  characteristic  which,  under  our  statute,  is  necessary  to 
constitute  tiie  crime  of  theft.  From  the  evidence  there  can  be  no 
doubt  that  the  property  was  fraudulently  taken  without  the  consent 
of  the  owner,  and  with  intent  to  deprive  the  owner  of  the  value  of 
the  same,  and  to  appropriate  it  to  the  use  of  the  person  taking.  But 
it  is  contended  for  tne  appellant,  that,  as  he  was  left  to  sleep  in  the 
store,  that  he  might  take  care  of  and  guard  the  store  and  goods,  he 
thereby  had  and  neld  possession  of  the  goods,  and  therefore  could 
not  steal  them,  as  the  goods,  in  order  to  constitute  theft,  must  be 
taken  from  the  possession  of  the  owner.  That  a  clerk  in  a  mercan- 
tile house  has  a  qualified  and  limited  possession  as  to  strangers,  there 
can  be  no  doubt ;  but  as  against  his  principal  or  employer  he  has  no 
possession,  or  right  of  possession,  and  no  more  right  to  take  the  goods 
and  convert  them  to  his  own  use,  without  the  consent  of  the  owner, 
than  a  stranger.  The  elementary  authorities  are  entirely  harmonious 
on  this  question.  Archbold's  Criminal  Practice  and  Pleading,  386, 
says :  "  The  possession  of  the  servant  is  always  deemed  the  posses- 
sion of  the  master,  and  if  he  disposes  of  the  goods  to  his  own  use, 
he  is  guilty  of  larceny."  Roscoe  on  Criminal  Evidence,  445,  says, 
that  it  the  goods,  money,  or  valuables  have  ever  come  into  the  pos- 
session of  the  owner,  then  the  taking  by  the  clerk  or  servant  is  lar- 
ceny and  not  embezzlement ;  and  Vniarton  on  American  Criminal 
Liaw,  1847,  has  most  thoroughly  considered  the  question  in  all  its 
bearings,  and  refers  to  many  English  and  American  cases  settling 
every  possible  doubt.  He  says :  "  When  one  having  only  the  care, 
charge,  or  custody  of  the  property  for  the  owner,  converts  it  animo 
furandij  it  is  larceny,  the  possession  in  judgment  of  law  remaining 
in  the  owner  until  conversion;"  and  he  refers  to  Walker^s  caae^ 
reported  in  8  Leigh,  748,  almost  precisely  similar  to  the  one  at  bar, 
in  which  the  court  held  the  offence  to  be  larceny,  and  not  embez- 
zlement. 
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Bat  we  do  not  consider  it  necessary  to  ascertain  the  precise  dif- 
ference between  theft  and  embezzlement,  as  made  by  the  statutes 
and  the  many  decisions,  in  order  to  a  just  disposition  of  this  case, 
since  the  latter  clause  of  article  2385  Paschal  s  Digest  appears  to 
have  been  passed  for  the  express  purpose  of  settlmg  all  question 
whether  the  offence  is  theft  or  embezzlement ;  for  it  declares,  that 
if  the  defendant  had  the  lawful  possession  of  the  property,  yet  if  he 
obtained  the  same  through  any  false  pretext,  or  with  intent  to  de- 
prive the  owner  thereof,  &c.,  the  offence  of  theft  is  complete. 

The  defendant  in  this  case  obtained  employment  as  a  clerk,  and 
on  the  first  opportunity,  and  within  a  few  hours  after  his  employ- 
ment, he  absconded  witn  a  large  amount  of  money  and  goods,  and 
was  m  the  stage  leaving  the  country  when  apprehended,  and  from 
the  facts  proven,  we  think  the  charge  of  the  court  a  very  clear,  suc- 
cinct, and  complete  exposition  of  the  law  applicable  to  the  case.  It 
instructed  the  jury  that  if  they  believed  the  defendant  sought  em- 
ployment as  a  clerk,  for  the  purpose  and  with  intent  of  stealing  the 
property  of  Livingston ;  and  further,  if  they  believed  from  the  evi- 
dence, tnat,  in  carrying  out  that  purpose  and  intent,  he  did  take  the 
property  of  Livingston  as  charged,  then  the  taking  would  be  theft, 
and  they  should  find  him  guilty.  There  was  no  error  in  the  charge, 
and  under  it  the  jury  found  him  guilty,  and  we  are  not  willing  to 
say  that  their  verdict  is  contrary  to  the  law  and  the  facts  of  the 
case,  and  the  judgment  is  therefore  afi&rmed.  Affirmed. 


Gbobgb  W.  Barnes  v.  The  State. 

(36  Texas,  856.     Supreme  Court,  1871-2.) 

Qmfessians. 

Confessions  made  while  under  arrest,  and  induced  by  promises  or  threats,  cannot  be 
used  against  the  party  making  them ;  and  it  is  a  presumption  of  law  that  the  influence 
of  the  threats  or  promises  continued  to  operate,  until  sucn  a  period  as  rebutting  proof 
clearly  shows  that  it  had  ceased  to  operate. 

The  clear  purport  and  intent  of  article  3127  Paschal's  Digest  is,  that  the  confession 
of  a  defendant  shall  not  be  used  in  evidence  against  him,  imless  it  be  made  to  appesr 
that,  at  the  time  the  confession  was  made,  it  was  voluntarily  made,  after  having  been 
cautioned  that  it  might  be  used  against  him ;  that  the  caution  must  immediatdy  pre- 
cede the  confession,  and  also  that  after  the  caution  the  confession  was  voluntary. 

See  this  case  for  confessions  held  not  to  be  voluntary. 

Appeal  from  Travis.  Tried  below  before  the  Hon.  J.  P.  Rich- 
ardson. 

The  opinion  of  the  court  sufficiently  discloses  the  facts  of  the  case. 

U.  Highy  ^  W.  P,  Baeon^  for  the  appellant. 

Wm.  Alexander^  Attorney  General,  for  the  State. 

Ogden,  J.  The  only  question  presented  by  the  record  of  this 
case,  which  is  considered  material  in  determining  the  merits  of  this 
appeal,  is  in  relation  to  the  admission  by  the  court  to  the  jury  (A  the 
confessions  of  the  defendant,  made  under  the  circumstances  as  dis- 
closed by  the  statement  of  facts  and  the  bill  of  exceptions. 

It  appears  from  the  evidence,  that  soon  after  the  murder  of  Phil 
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pot,  a  man  who  had  signified  a  desire  to  make  a  statement  in  regard 
to  that  murder  was  taken  to  the  private  office  of  the  mayor  of  the 
City  of  Austin,  and  Mayor  Glenn  testifies  that  the  statement  was 
then  made,  and  reduced  to  writing.  The  testimony  of  the  mayor, 
as  presented  in  the  record,  does  not  show  positively  who  that  man 
was,  but,  from  his  further  statement,  it  may  be  presumed  that  it  was 
the  defendant  Barnes,  as  he  testifies  that  he  then  cautioned  the 
defendant,  in  pursuance  of  the  statute,  that  any  confessions  he  might 
make  could  be  used  against  him  on  any  subsequent  trial.  That  he 
subsequently  cautioned  him  in  the  same  manner  at  the  time  of  his 
preliminary  examination.  The  defendant  was  committed  by  the 
mayor,  to  await  a  trial  for  the  murder  of  Philpot. 

But  it  is  somewhat  remarkable  that,  on  the  trial  in  the  District 
Court,  that  statement  or  confession  made  by  the  defendant,  and  reduced 
to  writing  before  the  mayor,  was  not  offered  in  evidence,  nor  the 
absence  of  the  written  statement  properly  accounted  for,  and  the  con- 
tents proven.  But  it  does  appear  from  the  testimony  of  Hartson,  one 
of  the  deputy  sheriffs,  that  about  two  days  subsequent  to  the  commit- 
ment by  the  mayor,  he,  in  company  with  several  other  persons,  all 
disguised,  took  the  defendant  out  of  jail  one  ni^ht,  put  a  rope  around 
his  neck,  and  endeavored  to  force  a  statement  irom  him,  but  no  con- 
fession was  extracted  from  the  defendant  at  that  time. 

It  further  appears  from  the  testimony  of  Caddill  and  Hartson, 
that  about  a  month  after  defendant's  arrest,  he  was  again  taken 
from  the  jail  into  one  of  the  lower  rooms  of  the  court-house,  by 
the  same,  or  at  least  some  of  the  same  persons  who  had  previously 
attempted  to  force  a  confession  from  him,  and  while  there  in  the 
custody  of  the  officers  he  did  make  a  confession  of  the  murder  of 
Philpot ;  and  upon  the  proof  of  this  and  subsequent  confessions  made 
to  the  same  parties,  he  was  convicted  of  murder  in  the  first  degree, 
and  has  appealed  to  this  court  for  a  correction  of  the  alleged  errors 
in  the  judgment  of  the  lower  court. 

The  l^al  proposition,  that  confessions  made  while  under  an  ar- 
rest, induced  by  promises  or  threats,  cannot  be  used  in  evidence 
against  a  party  making  them,  has  been  too  long  and  definitely  settled 
to  now  require  argument  or  citation  of  authority  to  sustain  it.  It  is 
also  quite  well  settled,  as  a  presumption  of  law,  that  the  influence 
of  threats  or  promises  once  made,  continue  to  operate  until  rebutted 
by  proof  clearly  showing  that  it  had  ceased  to  operate.  Peter  v. 
The  State,  4  Smedes  &  Marshall,  31 ;  Van  Buren  v.  The  State,  24 
Miss.  513 ;  The  State  v.  Guild,  5  Halstead,  163 ;  The  State  v.  Field 
^  Webber,  4  Penn.  140. 

In  the  case  at  bar,  the  defendant,  after  having  been  once  threat- 
ened with  death  by  hanging,  by  parties  in  disguise,  and  again  taken 
from  the  jail  by  the  same  parties,  evidently  for  the  purpose  of  again 
repeating  the  threat,  possibly  in  a  more  effectual  manner,  and  with- 
out any  assurance  or  caution,  was  induced  to  make  the  confession 
proven  on  the  trial.  Under  such  circumstances,  though  one  of  the 
witnesses  testified  that  the  confession  was  voluntarily  made,  yet 
without  any  proof  why  the  defendant  was  so  taken  from  the  jail,  or 
what  was  done  or  said  to  him  to  induce  the  confession,  it  would  be 


650  CRIMINAL  LAW  REPORTS. 

exceeding  hard  to  conyince  a  reasonable  mind  that  the  influence  of 
the  former  threat  had  wholly  ceased. 

Again,  in  the  case  of  Peter  v.  The  State^  and  in  Van  Buren  v. 
27ie  State^  above  cited,  the  courts  lay  down  the  very  reasonable  rule, 
that  where  violence,  or  threats,  or  promises,  have  been  used  to  in- 
duce a  confession,  there  must  be  very  clear  and  strong  evidence  of  a 
subsequent  explicit  caution  or  warning,  sufficient  to  free  the  mind  of 
any  influence  of  hope  or  fear,  and  to  clearly  establish  the  fact  that 
any  subsequent  confession  was  entirely  volimtary,  before  the  same 
is  admissible  in  evidence.  There  is  no  proof  that  the  appellant  in 
this  case  received  any  caution  after  the  mreatening  demonstrations 
with  the  rope,  or  after  the  caution  given  by  the  mayor  a  month 
before  the  confession  was  made.  But  there  is  positive  proof  that  at 
the  time  of  the  confession  no  caution  was  given,  and  from  the  char- 
acters of  the  parties  to  whom  the  confession  was  made,  as  appears 
from  the  recoind,  and  the  part  they  had  taken  in  order  to  force  a  con- 
fession, it  is  quite  evident  that  proof  is  true. 

Our  statute,  article  8127  Paschal's  Digest,  is  quite  clear  and 
positive  on  the  subject  of  the  admission  of  the  confession  of  an 
accused  as  evidence  against  him;  and  we  think  the  clear  purport 
and  intent  of  the  statute  is,  that  the  confession  of  a  defendant  shall 
not  be  used  in  evidence  against  him,  unless  it  be  made  to  appear 
that  at  the  time  the  confession  was  made  it  was  voluntarily  made, 
after  having  been  cautioned  that  it  might  be  used  against  him ;  that 
the  caution  must  inmiediately  precede  the  confession,  and  also  that 
after  the  caution  the  confession  was  voluntary.  We  think  the 
spirit  and  intent  of  our  statute,  as  well  as  the  almost  uniform  tenor 
of  decisions  upon  similar  laws,  were  not  observed  on  the  trial  of  this 
case,  and  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded. 

Reversed  and  remanded* 


William  Hamby  v.  The  Statb. 

(86  Texas,  528.    Supreme  Court,  1871-2.) 

Murder.  —  Description  of    Wound,  —  Hearsay  .Evidence,  —  Presumption 

of  Malice, 

Indictment  for  murder  charged  the  defendant  with  having  shot  the  deceased  in  the  besd, 
breast,  and  side,  giving  to  him  one  mortal  wonnd,  of  which  mortal  wound  he  then 
and  there  instantly  died.  Held,  that  if  either  of  the  wounds  described  proved  mortalt 
the  indictment  would  thereby  be  sustained ;  and  therefore  it  was  not  bad  on  excepdoo 
for  insufScient  description  ot  the  wounds. 

Evidence  was  admitted  identifying  the  dead  body  as  that  of  a  person  who  was  seen  the 
evening  before,  and  who  stated  that  a  horse  of  a  certain  description  had  escaped  from 
him,  and  who,  on  being  told  that  the  defendant  was  in  possession  of  a  horse  answering 
to  that  description,  said  that  the  defendant  was  the  person  he  desired  to  see,  and 
thereupon  went  in  search  of  the  defendant.  Held,  that  the  evidence  was  admissible, 
to  identify  the  body  found  as  that  of  the  person  with  whom  the  witnesses  conversed, 
and  to  show  that  there  was  some  business  or  other  relation  between  the  deceased 
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and  the  accused.  The  teetiinonj  was  not  objectionable  as  hearsay  evidence,  and  the 
court  did  not  err  in  admitting  it. 

Defendant  was  convicted  of  murder  in  the  first  degree.  The  conviction  was  had  upon 
circumstantial  evidence,  and  there  was  no  evidence  of  express  malice.  Hddy  tnat 
when  a  homicide  has  been  proved,  that  fact  alone  authorizes  the  presumption  of 
malice,  and,  unexplained,  would  warrant  a  verdict  for  murder  in  the  second  degree. 
But  express  and  premeditated  malice  cannot  be  presumed ;  and  it  was  therefore  error 
in  the  court  below  to  overrule  the  defendant's  motion  for  a  new  trial. 

See  this  case  for  evidence  held  to  be  insufficient  to  sustain  a  conviction  for  murder  in  the 
first  degree. 

Appeal  from  Grayson.  Tried  below  before  the  Hon.  C.  C. 
Binkley. 

The  opinion  of  the  coart  sufficiently  indicates  the  material  facts 
of  the  case. 

Walton  ^  Qreen^  for  appellant. 

William  Alexander^  Attorney  General,  for  the  State. 

Ogden,  J.  Th«  indictment  in  this  case  is  certainly  inartistically 
drawn,  wherein  it  attempts  to  describe  the  wound  of  which  the 
deceased  died ;  but  it  in  effect  charges  the  defendant  with  having 
shot  the  deceased  in  the  head,  breast,  and  side,  giving  to  him  one 
mortal  wound,  of  which  mortal  wound  he  then  and  there  instantly 
died.  Though  this  expression  is  a  peculiar  one,  and  might  bo  held 
subject  to  criticism,  yet  it  is  believed  that  if  either  of  the  wounds 
described  were  proven  mortal,  the  indictment  would  thereby  be  sus- 
tained ;  and  it  was  not,  therefore,  bad  on  exception  or  demurrer. 

The  force  of  the  objection  made  to  the  testimony  of  Jackson  and 
Mrs.  Methlin  is  not  perceived.  The  deceased  appears  to  have  been 
a  total  stranger  in  the  community,  and  we  think  the  testimony  of 
these  two  witnesses  was  properly  admitted,  to  identify  the  person 
with  whom  they  conversed,  with  the  deceased.  Their  testimony 
was  also  admissible  to  show  that  there  was  some  business  or  other 
relation  between  the  defendant  and  the  deceased.  And  the  testi- 
mony of  Mrs.  Methlin  was  also  material,  as  showing  that  the  de- 
ceased, just  before  his  death,  was  iii  search  of  the  defendant.  This 
testimony  is  not  objectionable  on  the  ground  of  being  hearsay  evi- 
dence, and  the  court  did  not  therefore  err  in  admitting  it  to  the 

But  we  think  the  court  did  err  in  overruling  defendant's  motion 
for  a  new  trial.     The  conviction  was  had  almost  solely  on  circum 
stantial  evidence,  and  that  failed  to  establish  any  evidence  of  express 
malice,  and  yet  the  jury  found  the  defendant  guilty  of  murder  in 
the  first  degree,  and  assessed  the  death  penalty. 

The  main  circumstances  proven  on  the  trial,  upon  which  this  ver- 
dict was  found,  are  substantially  as  follows  :  On  the  day  the  homi- 
cide is  supposed  to  have  been  committed,  the  deceased  and  defendant 
were  at  Jackson's  store,  in  Sherman,  apparently  quite  friendly. 
They  left  the  store  and  rode  off  together.  Not  long  alter,  defendant 
went  to  Methlin's  house  and  penned  a  horse  there,  which  answered 
to  the  description  of  the  one  the  deceased  rode  from  Sherman,  and 
said  he  had  bought  it.  He  got  the  horse  and  left  for  Ward's,  his 
brother-in-law.  He  looked  as  though  he  had  been  drinking.  Soon 
after  the  defendant  left  Methlin's  the  deceased  came,  and  appeared 
to  have  been  drunk.     He  said  he  wanted  to  see  defendant,  who  had 
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his  horse.  The  deceased  left  Methlin's  for  Ward's  a  little  before 
sundown,  and  was  last  seen  by  Methlin  near  Ward's  field.  When 
defendant  left  Methlin's  he  went  to  Ward's ;  got  there  about  two 
o'clock  ;  was  drunk,  and  said  he  had  killed  a  man  in  Sherman  that 
day ;  was  at  the  house  two  or  three  times  during  the  afternoon.  He 
had  the  horse  described  as  the  one  belonging  to  deceased,  and  also  a 
gold  watch  supposed  to  be  deceased's,  which  he  said  he  had  wow. 
About  sundown  he  got  upon  the  horse  he  claimed  to  have  won,  and 
rode  off.  He  was  seen  soon  after  riding  south  in  a  gallop,  in  the 
direction  in  which  the  body  of  the  deceased  was  found,  and  the  de- 
ceased running  after  him  hallooing  to  defendant  to  stop.  In  about 
an  hour  defendant  returned  to  Ward's  house  ;  he  acted  very  strange 
and  restless.  At  one  o'clock  in  the  morning  he  left  on  horseback. 
He  told  Ward  that  a  man  would  be  found  dead  near  there. 

On  the  next  day  the  body  of  the  deceased  was  found ;  he  had 
been  shot  in  the  back,  head,  and  side,  and  his  throat  cut. 

These  are  the  material  facts  proven  to  connect  defendant  with  the 
deceased,  and  with  the  terrible  tragedy,  and  we  fail  to  discover  the 
evidence  of  premeditation  or  deliberation  or  formed  design  to  take 
the  life  or  injure  the  person  of  the  deceased.  He  may  have  previ- 
ously got  wrongful  and  illegal  possession  of  the  propertv  of  deceased, 
with  a  design  to  rob  or  swindle ;  but  if  so,  he  had  aliready  accom- 
plished that  purpose,  and  up  to  the  time  he  left  Ward's  house  at 
sundown,  he  wanted  nothing  more  of  the  deceased;  and  the  last 
time  the  deceased  was  ever  seen  alive,  the  defendant  was  fleeing, 
and  the  deceased  pursuing.  What  immediately  followed,  or  who 
made  the  attack,  or  for  what  purpose,  the  evidence  wholly  fails 
to  inform  us,  excepting  by  deduction.  The  deceased  was  killed,  and 
if  by  the  defendant,  without  any  explanation,  or  evidence  of  provo- 
cation or  excuse,  then  the  juiy  would  be  warranted  in  finding  a  ver- 
dict for  murder,  but  not  murder  in  the  first  d^ree. 

When  a  homicide  has  been  proven,  that  fact  alone  authorizes  the 
presumption  of  malice,  and  unexplained  would  warrant  a  verdict  for 
murder  in  the  second  degree.  But  express  and  premeditated  malice 
can  never  be  presumed ;  it  is  evidenced  by  former  grudges,  previous 
threats,  lying  in  wait,  or  some  concerted  scheme  to  kill,  or  do  some 
bodily  hsurm,  as  poisoning,  starving,  torturing,  or  the  attempted  per- 
petration of  rape,  robbery,  or  burglary,  and  these  evidences  of  ex- 
press malice,  or  some  one  of  them,  must  be  proven  as  directly  as  the 
homicide,  before  the  jury  are  authorized  m  finding  a  verdict  for 
murder  in  the  first  degree. 

The  distinction  between  murder  in  the  first  and  second  degrees  has 
been  so  often  discussed  by  this  court,  that  we  deem  it  necessary  here 
only  to  refer  to  a  few  cases  deciding  this  question.  McCay  v.  The 
State,  25  Texas,  83 ;  Maria  v.  The  State,  28  Texas,  698 ;  Ake  v. 
The  State,  80  Texas,  478 ;  Inndsay  v.  The  State,  and  Williams  v.  The 
State,  decided  at  this  term.  We  think  the  evidence  in  this  case  fails 
to  establish  such  facts  as  would  authorize  a  verdict  for  murder  in  the 
first  degree  when  founded  on  circumstantial  evidence  alone,  and  that 
the  court  erred  in  overruling  defendant's  motion  for  a  new  trial ;  and 
as  this  case  will  go  back  for  another  trial,  it  may  be  proper  to  state 
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that  the  evidence  wholly  fails  to  prove  which  of  the  wounds,  or 
whether  any  or  all  of  them,  were  mortal  and  the  probable  cause  of 
the  death,  excepting  from  inference  or  reason.  This  is  certainly  a 
material  defect  in  the  testimonv,  and  such  as  would  require  a  rever- 
sal of  the  judgment  if  otherwise  legal  and  valid,  but  which  may  be 
corrected  on  another  trial.  The  judgment  is  reversed,  and  the  cause 
remanded.  Reversed  and  remanded. 


Sobs  Anoell  v.  The  State. 

(86  Texas,  542.    Supreme  Court,  1871-2.) 

Murder,  —  Resisting  Arrest 

When  a  party  resisting  arrest  attempts  to  kill  the  officer,  while  the  latter,  in  the  line  of 
lus  dn^,  is  making  the  arrest,  bnt  by  accident  kills  a  third  person,  the  killing  is  mur- 
der. 

Appeal  from  Harrison,  tried  below  before  the  Hon.  J.  B.  Wil- 
liamson. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
court. 

No  brief  for  the  appellants  has  reached  the  hands  of  the  reporter. 

Wm.  Alexander^  Attorney  Gleneral,  for  the  State. 

Ogden,  J.  That  sheriffs,  constables,  and  conservators  of  the 
peace  generally,  while  in  the  lawful  discharge  of  their  official  duties, 
are  under  the  peculiar  protection  of  the  law,  there  can  be  no  doubt. 
A  policeman  under  our  law  is  a  conservator  of  the  peace,  and  is  en- 
titled to  the  same  protection  in  the  execution  of  his  duty  as  sheriffs 
and  constables.  Russell  on  Crimes,  vol.  1,  p.  583 ;  2  Wharton's 
Criminal  Law,  1081.  The  rights  of  every  citizen  in  the  community 
require  it,  and  the  public  peace  and  tranquillity  demand  it.  It  is 
the  especial  duty  of  all  officers  of  that  class  to  interpose  their  official 
authority  to  prevent  crime  of  every  character,  and  to  preserve  the 
peace  of  society  ;  and  the  law,  in  imposing  this  duty  upon  them,  has 
also  conferred  upon  them  the  necessary  authority  and  privileges  to 
the  full  execution  of  their  peculiar  duty,  and  it  punishes  with  in 
creased  severity  all  assaults  upon  such  officials  while  in  the  lawful 
discharge  of  their  duty,  and  every  interference  or  resistance  to  their 
lawful  authority.    2  Bishop's  Criminal  Law,  918. 

A  constable  or  policeman  is  authorized  to  arrest  a  person  who,  in 
a  fit  of  drunkenness,  by  loud  noise,  or  otherwise,  is  disturbing  the 
peace  of  society  ;  and  if  in  the  attempt  at  making  the  aiTest  the 
officer  is  resisted  and  killed,  the  killing  is  murder  (1  Russell  on 
Crimes,  532  and  592 ;  Wharton's  American  Criminal  Law,  1042 ; 
Archbold's  Criminal  Practice,  29)  ;  and  if,  in  the  attempt  to  kill  the 
officer  making  the  arrest,  a  third  person  is  killed  by  accident,  it  is 
murder.  1  Kussell  on  Crimes,  582  and  592  ;  Wharton's  American 
Criminal  Law,  1081.  Lideed,  it  is  laid  down  as  a  general  rule, 
that  if  a  man,  designing  to  kill  another,  kills  by  mistake  a  third  per- 
aon,  the  killing  of  such  third  person  is  murder.  Wharton's  American 
Criminal  Law,  997. 
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In  the  case  at  bar  there  is  no  denial  that  the  defendant  had  been 
drinking,  and  was  laughing  and  talking  and  making  a  noise  on  the 
streets  of  the  city  of  Marshall  at  ni^ht,  and  bleating  like  a  goat ; 
that  Poland,  the  chief  of  police,  and  Thompson,  a  policeman,  at- 
tempted to  arrest  the  defendant,  who  resisted,  and  drawing  a  pistol, 
threatened  to  blow  a  hole  through  Poland.  About  this  time  other 
persons  came  up,  one  of  whom  took  hold  of  defendant.  A  scuffle 
ensued,  during  which  defendant  drew  his  pistol  and  fired,  killing  his 
friend,  Harris ;  and  one  of  the  witnesses  testified  that  when  Harris 
fell  defendant  said  he  thought  he  was  shooting  Poland.  It  appears 
from  the  testimony  that  Thompson  saw  the  defendant,  just  before 
the  attempted  arrest,  in  a  grocery  with  Cox,  and  from  their  conver- 
sation he  apprehended  a  difficulty,  and  that  he  heard  defendant  bleat- 
ing like  a  goat,  and  informed  Poland  of  those  facts,  who  went  with 
him  to  assist  in  making  the  arrest.  There  can  be  no  doubt  that, 
under  these  circumstances,  it  was  the  duty  of  Thompson  and  Poland 
to  arrest  the  defendant,  and  his  resistance  was  a  violation  of  the  law, 
and  now  the  law  will  hold  him  responsible  for  the  consequences. 

We  think  the  law  applicable  to  the  facts  proven  was  clearly  pre- 
sented to  the  jury  in  the  charge  of  the  court.  And  upon  the  fact« 
and  the  law  the  jury  found  the  defendant  guilty  of  murder  in  the 
second  degree,  and  assessed  his  punishment  at  five  years  in  the  pen- 
itentiary, and  we  are  not  prepared  to  say  that  their  verdict  is  con- 
trary to  the  law  or  the  facts  of  the  case,  or  that  the  punishment  as- 
sessed is  excessive.     The  judgment  is  therefore  affirmed. 

Affirmed. 


John  Murray  v.  The  State. 

(86  Texas,  642.     Supreme  Court,  1871>2.) 
Assault  with  Intent  to  Murder,  —  Threats. 

After  conviction  for  assault  with  intent  to  murder,  the  defendant  moved  for  a  new  trial 
on  the  ground  of  newlj  discfbvered  evidence,  which  had  reference  to  threats  made  by 
the  assaulted  party ;  the  court  below  overruled  the  motion,  and  this  court  sustains 
the  ruling.' 

To  a  prosecution  for  assault  with  intent  to  murder,  it  is  no  defence  that  the  assaulted 
party  had  made  threats  against  the  accused ;  and  it  is  no  mitigation  of  the  offence 
that*  the  assaulted  party  had  armed  himself  for  a  voluntary  fight,  it  appearing  that 
the  accused,  after  arming  himself,  sought  to  renew  the  combat. 

Appeal  from  Montague.  Tried  below  before  the  Hon.  C.  C. 
Binckley. 

The  first  that  was  known  of  this  difficulty,  the  defendant  and  one 
Lawson  were  quarrelling  near  Newberry  s  store,  in  the  town  of 
Montague.  I-«awson  retreated,  and  while  he  was  retreating,  the  de- 
fc^ndant  snap])ed  one  or  two  caps  on  a  six-shooter,  which  missed 
fire.  The  parties  then  separated ;  Lawson  went  to  his  boarding- 
house,  and  defendant  went  off  and  got  another  pistol,  and  return^ 
to  the  place  where  the  difficulty  commenced.  Lawson  was  then 
standing  inside  of  the  yard  fence  of  his  boarding-house,  some  fifty  or 
sixty  yards  off,  with  a  needle-gun.  The  parties  then  commenced 
firing ;  defendant  firing  two  shots  and  Lawson  one.     After  Lawson 
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fired,  he  turned  and  went  back  into  the  house,  after  which  there 
was  no  more  firing. 

The  defendant  was  indicted  for  assault  with  intent  to  murder,  and 
on  the  trial  of  the  case  was  convicted  and  sentenced  to  the  peniten- 
tiary for  two  years. 

The  defenaant  moved  for  a  new  trial  on  the  groimd  of  newly  dis- 
covered evidence,  relating  to  threats  made  by  the  assaulted  party 
against  him.  The  motion  for  a  new  trial  being  overruled,  the  de- 
fendant excepted  and  gave  notice  of  appeal. 

No  brief  for  the  appellant  has  reached  the  hands  of  the  reporter. 

William  Alexander^  Attorney  General,  for  the  State. 

Ogdek,  J.  The  appellant  was  convicted  of  an  aissault  with  in> 
tent  to  murder.  There  is  no  assignment  of  errors,  and  no  bill  of 
exceptions  to  the  rulings  of  the  court,  taken  at  the  trial.  There 
was,  however,  a  motion  for  a  new  trial,  on  the  account  of  newly  dis- 
covered testimony,  which  motion  was  overruled  by  the  court,  and  we 
think  properly.  The  newly  discovered  testimony  had  reference  to 
threats  made  by  the  assaulted  party  previous  to  the  diflSculty ;  but 
there  was  positive  proof  that  at  the  time  of  the  first  difiiculty,  the 
assaulted  party  was  wholly  unarmed,  and  the  statement  of  Williams, 
that  Lawson  said  to  him,  that  he  put  his  hand  in  his  pocket  to  scare 
the  accused,  was  only  hearsay  evidence  at  the  best,  and  could  have 
no  reference  to  the  second  meeting  of  the  parties,  when  the  appel- 
lant had  voluntarily  gone  off  and  armed  himself  anew,  and  returned 
to  renew  the  difficulty,  and  actually  fired  two  shots  at  Lawson. 
Had  Lawson  been  killed  on  the  second  meeting,  the  killing  would, 
without  doubt,  have  been  murder  in  the  appellant.  And  it  is  no 
mitigation  of  the  offence  in  the  appellant,  that  Lawson  had  armed 
himself  for  a  voluntary  fight,  as  the  appellant,  after  arming  himself, 
apparently  sought  to  renew  the  assault.  There  is  no  error  in  the 
judgment  of  the  District  Court,  and  it  is  affirmed. 

Affirtned* 


IsAAo  MiKEB  V.  The  People  of  the  State  of  Illinois 

(58111.  59.     Supreme  Court,  1871.) 

Adultery • — R*  S,  §  123.  —  Oampetency  of  Husband  as  Witness  against  the 

Wife. 

The  statutory  crime  of  adultery  cannot  be  proyed  by  a  single  act,  or  eyen  a  number  of 
acts,  of  illicit  intercourse.  The  statute  requires  an  "  open  state  of  adultery."  The 
living  together  must  be  open  and  notorious,  as  if  the  relation  of  husband  and  wife 
existed,  and  the  illicit  intercourse  habitual. 

Adultery  is  illicit  intercourse  between  a  married  person  and  one  of  the  opposite  sex, 
whether  married  or  single,  and  to  sustain  the  charge  there  must  be  proof  of  actual  and 
not  reputed  marriage. 

Where  a  married  woman  is  tried  for  the  crime  of  adultery,  it  is  error  to  permit  her  hus- 
band to  testify  for  or  against  her. 

Appeal  from  the  Circuit   Court  of  Bond  County ;  the  Hon. 
Joseph  GUlesDie,  judge,  presiding. 
Mr.  S.  P.  moore^  for  the  appeUant. 
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Mr.  Washinffton  BtuhneU^  Attorney  General^  for  the  people. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  court. 

At  the  April  Term,  1869,  of  the  Bond  County  Circuit  Court,  ap- 
pellant was  indicted.  There  are  two  counts  in  the  indictment ;  one 
that  he  and  Eliza  Jones  lived  together  in  an  open  state  of  adultery, 
the  one  having  a  lawful  wife,  and  the  other  a  lawful  husband,  living  ; 
and  the  other  count  is,  that  they  lived  together  in  an  open  state  of 
fornication. 

The  jury  found  the  appellant  guilty  under  the  first  count,  and  the 
court  imposed  a  fine  of  twenty  doUs^,  and  rendered  judgment  for 
costs. 

A  new  trial  should  have  been  granted  in  this  case,  for  a  number 
of  reasons. 

The  crime  of  adultery  cannot  be  sustained  by  proof  of  the  &mil- 
iarities  shown  on  the  trial,  or  a  single  act  of  illicit  intercourse,  or  a 
number  of  acts.  The  language  of  the  statute  ^  is,  ^'  an  open  state  of 
adultery."  The  living  together  must  be  open  and  notorious,  as  if  the 
relation  of  husband  and  wife  existed.  The  illicit  intercourse  must 
be  habitual.     Searles  v.  The  People^  18  111.  697. 

The  evidence  discloses  no  such  relation  between  the  parties.  It 
barely  creates  a  presumption  of  illicit  intercourse. 

Adultery  is  criminal  intercourse  between  a  married  person  and 
one  of  the  opposite  sex,  whether  married  or  single.  It  is  a  criminal 
offence.  To  sustain  it,  there  must  be  proof  of  actual  marriage. 
Reputation  and  cohabitation  are  not  sufficient.  There  must  be  stnct 
proof  of  the  fact.  Harman  v.  Sarman^  16  111.  85  ;  1  Greenleaf  Ev. 
sec.  49,  9th  ed. 

The  only  proof  that  appellant  was  a  married  man,  was  rumor. 
Neither  was  the  evidence  satisfactory  that  Eliza  Jones  was  a  married 
woman.  Samuel  Jones,  her  alleged  husband,  testified  that  "  they 
had  lived  together,  and  had  six  children."  No  proof  of  marriage 
was  offered.  He  might  have  stated,  if  true,  that  they  were  actually 
married.  The  evidence  adduced  merely  afforded  a  presumption  of 
marriage.     This  was  wholly  insufficient. 

*  If  Samuel  Jones  was  the  husband  of  Eliza,  then  he  was  an  incom- 
petent witness.  She  was  a  party  indicted  with  appellant.  It  may  be 
assumed  as  an  inflexible  rule,  that  where  husband  or  wife  is  a  party, 
neither  can  be  a  witness,  either  for  or  against  the  other,  except  as 
modified  by  the  statute.  This  is  not  changed  by  the  Act  of  1867. 
Gross's  Statutes,  276.     That  act  applies  only  to  civil  cases. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed, 

1 R.  S.  Crim.  Code,  §  128.  "  An^  man  and  fined  in  any  sum  not  exceeding  $200  each, 

woman  who  shall  live  together  in  an  open  or  imprisoned  not  exceeding  six  months, 

state  of  adultery  or  fornication,  or  adultery  This  offence  shall  be  sufficiently  prored  by 

and  fornication,  every  such  man  and  woman  circumstances  which  raise  the  presumption 

shall  be  indicted,  and  on  conviction,  shall  be  of  cohabitation  and  imlawful  intimacy,  &c 
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Tekbitoby  of  Montana,  respondent,  v.  Whitgomb  et  al.y 

appellants. 

(1  Montana,  859.    Supreme  Court,  1871.) 

Fornication.  —  Presumption,  —  Verdict 

Upon  the  trial  of  an  indictment  for  fornication  it  is  incumbent  upon  the  prosecution  to 
^proye  that  neither  of  the  parties  were  married. 

Wnen  such  parties  cohabit,  nie  legal  presumption  is  that  the  cohabitation  is  lawful. 
A  juij  must  be  governed  in  their  verdict  by  the  testimony  given  in  court,  not  by  facts 
not  testified  to  though  within  their  knowledge. 

Appeal  from  the  Third  District,  Lewis  and  Clarke  County. 

Whitcomb  was  tried  by  a  jury  in  March,  1871,  before  Warren,  J., 
and  found  guilty  under  an  indictment  drawn  upon  the  following 
statute :  ^^  Any  man  and  woman  who  shall  live  together  in  an  open 
state  of  adultery  or  fornication  shall  be  indicted,  and,  on  convic- 
tion, shall  be  fined  in  any  sum  ....  or  imprisoned ''....  Crim. 
Prac.  Act,  §  127 ;  Acts  1865,  208.  The  facts  are  stated  in  th^ 
opinion. 

W,  F.  Sanders  and  Lawrence  ^  Hedges^  for  appellant. 

J.  A.  Johnston^  District  Attorney,  Third  District,  and  J.  H,  Sho^ 
beTy  for  respondent. 

Wadb,  C.  J.  This  case  is  here  upon  appeal  from  the  judgment 
and  verdict  in  the  court  below,  and  from  the  order  overruling  a 
motion  for  a  new  trial. 

This  is  an  indictment  for  fornication,  drawn  upon  the  one  hundred 
and  twenty-seventh  section  of  the  "  Act  concerning  crimes  and  pun- 
ishments. Statutes  1865,  p.  209,  wherein  it  is  alleged  that  on  the 
20th  day  of  January,  1869,  at  the  County  of  Lewis  and  Clarke,  the 
defendants  Edward  Whitcomb  and  Catharine  Durgen  did  then  and 
there  unlawfully  live  together  in  an  open  state  of  fornication,  the 
said  Whitcomb  being  then  and  there  a  single  and  unmarried  man, 
and  the  said  Durgen  being  then  and  there  a  single  and  unmarried 
woman. 

This  was  the  separate  trial  of  the  defendant  Whitcomb.  Among 
the  errors  complamed  of,  as  shown  by  the  record,  are  the  follow- 
ing:  — 

1.  The  refusal  of  the  court  to  give  the  following  instruction  to 
the  jury,  asked  for  on  behalf  of  the  defendant:  "The  jury  are 
instructed  that  it  devolves  upon  the  prosecution  to  prove  every  ma- 
terial all^ation  necessary  to  constitute  the  crime  charged ;  that  it 
is  a  material  point  to  prove  that  the  parties  charged  were  not  inter- 
married ;  and  that,  in  the  absence  of  any  testimony  upon  that  point, 
the  jury  cannot  presume  that  the  defendants  were  associating  un- 
lawfully." 

2.  The  giving  of  the  following  instruction  to  the  jury,  asked  for 
by  the  prosecution :  "  That  it  devolves  upon  the  prosecution  to 
prove  every  material  allegation  necessary  to  constitute  the  crime 
charged ;  tiiat  it  is  a  material  point  that  the  jury  should  believe 
that  the  parties  charged  were  not  intermarried,  and,  if  there  is  a 
reasonable  doubt  upon  that  point,  the  jury  cannot  presume  that  the 

VOL.  I.  42 
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defendants  were  aflsociating  unlawfully,  in  case  there  is  evidence 
sufficient  to  raise  a  reasonaole  doubt  in  the  mind  of  the  jury  upon 
that  point." 

It  was  necessary  to  aver  in  the  indictment,  and  to  prove  upon  the 
trial,  that  the  defendant  was  single  and  unmarried ;  for  the  meaning 
of  the  term  ^^  fornication  "  is  the  carnal  and  illicit  intercourse  of  an 
unmarried  person  with  the  opposite  sex.  It  is  impossible  for  a 
married  man  and  a  married  woman  to  commit  fornication.  Unlaw- 
ful sexual  intercourse,  and  open  and  unlawful  living  together  of  a 
married  man  and  married  woman,  or  where  either  are  married,  and 
thus  have  intercourse  or  live  together,  is  adultery ;  and  the  same 
state  of  facts  existing  between  unmarried  persons,  man  and  woman, 
is  fornication.  We  have  carefully  examined  the  record  of  evidence 
and  testimony  in  this  case,  and  we  find  that,  upon  the  trial  of  this 
case,  there  was  no  testimony  offered  or  received,  showing,  or  tending 
to  show,  that  these  defendants  were  not  married  at  the  time  the 
crime  is  alleged  to  have  been  conmiitted. 

If  they  were  living  together  in  an  open  and  notorious  manner,  it 
would  be  but  a  reasonable  presumption  to  presume  that  they  were 
so  living  lawfully  and  as  they  had  a  right  to  do,  and,  in  the  absence 
of  any  proof  to  show  that  they  were  unmarried,  a  conviction  for 
fornication  ought  to  be  impossible.  Even  the  married  condition  of 
either  of  the  parties  would  change  the  nature  of  the  crime,  so  that 
the  married  or  unmarried  condition  of  these  defendants,  or  either  of 
them,  was  a  most  material  inquiry  upon  the  trial,  and  the  absence 
of  any  proof  upon  the  subject  renders  a  conviction  legally  im- 
possible. 

The  foregoing  instruction  asked  for  and  given,  on  behalf  of  the 
prosecution,  is  inherently  wrong.  It  will  be  observed  that  it  author- 
izes the  jury  to  form  an  opinion  as  to  the  married  or  immarried  con- 
dition of  these  defendants,  from  their  own  knowledge  and  beUef,  in 
the  absence  of  any  testimony  on  the  subject.  It  is  an  old  and 
familiar  doctrine  that  juries  must  have  or  form  no  belief,  except 
what  they  believe  from  the  "testimony  produced  before  them  at  the 
trial.  Any  other  rule  would  destroy  this  guardian  of  our  rights  and 
liberties  —  the  trial  by  jury.  The  jury  must  believe  from  the  testi- 
mony, legally  produced  before  them  in  open  court,  and  from  that 
alone ;  and  any  instruction  of  the  court  that  permits  the  private  be- 
lief or  private  knowledge  of  a  juryman  to  sway  his  findings  or  his 
judgment  is  wrong  and  beyond  remedy. 

The  judgment  of  the  court  below  is  set  aside,  and  a  new  trial 
granted.  JExceptiani  iusUnned. 
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Woods,  plaintiff  in  error,  v.  The  People. 

(1  N.  Y.  Sap.  Ct.  Rep.  610.     Supreme  Court,  187S.) 

Rape, —  Evidence, 

Eridence  of  illicit  sexual  intercourse  between  the  prosecutrix  and  persons  other  than  the 

person  indicted  for  rape  cannot  be  admitted. 

This  is  a  writ  of  error  brought  on  a  conviction  for  rape,  had  at 
the  New  York  General  Sessions  at  the  June  Term,  1872.  On  the 
trial,  after  the  People  closed  their  case,  counsel  for  the  prisoner 
called  one  John  McCormick  and  made  the  following  offer :  — 

**  I  offer  to  prove  by  this  witness  and  seven  or  eight  other  wit- 
nesses, that  this  woman  (the  prosecutrix)  is  in  the  habit  of  receiving 
men  at  her  rooms  for  promiscuous  intercourse,  and  for  liquor  espe- 
cially."    The  testimony  was  excluded. 

Benjamin  K,  Phelp%^  District  Attorney,  for  defendant  in  error. 

JameB  D.  McClelland  ^  William  F.  Kintzing^  for  plaintiff  in 
error. 

Bbady,  J.  The  offer  of  the  defendant  to  show  acts  of  illicit  sexual 
intercoui*se  between  the  prosecutrix  and  persons  other  than  himself 
was  properly  rejected  on  the  authorities,  many  of  which  will  be 
found  collated  in  The  People  v.  Jackson  (8  Parker  Cr.  C.  391),  in 
which  this  proposition  is  asserted  and  declared.  It  will  be  found 
that  where  the  proof  has  been  received,  the  intercourse  has  been  de- 
nied by  the  prosecutrix  on  crqss-examination  and  it  has  been  allowed 
to  contradict  her.  The  People  v.  Abbott^  19  Wend.  193.  In  the 
latter  case,  Justice  Cowen  doubts  the  propriety  of  this  rule  when 
the  general  character  of  the  prosecutrix  lor  chastity  may  be  shown, 
insisting,  and  I  think  with  great  force,  that  particular  acts  of  illicit 
intercourse  are  more  direct  and  conclusive  than  the  other  evidence. 
"  It  is  absolutely  necessary,"  said  J.  B.  Strong,  J.,  in  3  Parker,  9w- 
pra^  "  to  the  constitution  of  the  offence,  that  the  outraged  female 
should  have  resisted  to  the  extent  of  her  power  until  the  crime  was 
consummated,  unless  such  resistance  was  prevented  by  threats  and 
intimidations ; "  and  yet  it  appears  as  the  result  of  his  examination  of 
the  cases,  and  the  conclusion  is  justified,  that  particular  acts  of  lewd- 
ness cannot  be  given  in  evidence.  I  think  the  rule  unjust.  Al- 
though in  the  case  in  which  the  woman  prosecutes  it  may  be  that 
she  did  not  consent,  nevertheless,  it  seems  to  me,  that  evidence  of 
promiscuous  intercourse  by  her  bears  directly  upon  the  question 
whether  she  would  resist  to  the  extent  of  her  power  the  advances  of 
a  person  with  whom  she  had  been  in  social  intercourse,  and  of  whose 
Liquor  she  had  partaken  until  under  its  influence,  if  not  intoxicated. 
[  reluctantly  yield  to  the  conclusion,  that  on  the  authorities  these 
cases  form  no  exception  to  the  general  rule.  It  is  the  more  to  be  re- 
setted from  the  fact,  that  if  the  prosecutrix  be  not  asked  the  ques- 
tion of  improper  intimacy  with  others,  or,  being  asked,  declines  to 
answer,  which  she  has  the  right  to  do,  the  prisoner  cannot  at  all  in- 
troduce the  evidence  to  show  it,  unless  it  be  in  the  form  of  assailing 
ber  general  character  for  chastity. 
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It  is  not  difficult  to  imagine  a  case  in  which  a  woman  would  per- 
mit liberties  to  be  taken  with  her  by  several  persons^  and  yet  not  be 
in  general  reputation  other  than  strictly  virtuous. 

The  judgment  must,  for  these  reasons,  be  affirmed. 

Fancher,  J.,  concurred^  JuAgmetit  affirmed. 


William  Blackburn  v.  The  State  of  Ohio. 

(22  Ohio  St  Rep.  102.    Supreme  Court,  1871.) 
Rape.  —  Woman.  —  Child.  —  Rw.  Stat,  c,  SS,  sect  5. 

It  is  at  the  age  of  puherty,  and  not  at  the  a^  of  minority,  that  a  female  ceases  to  be  • 
'*  child "  and  becomes  a  **  woman,"  withm  the  meaning  of  the  statute  defining  the 
crime  of  rape. 

Emission  is  a  necessary  element  in  the  crime  of  rape. 

Error  to  the  Common  Pleas  of  Montgomery  Counter. 

The  plaintiff  in  error  was  convicted  and  sentenced  for  the  crime 
of  rape,  charged  to  have  been  committed  upon  Mary  Donnelly,  who 
is  described  in  the  indictment  as  being  ^^  a  woman  other  than  the 
daughter  or  sister  of  said  William  Blackburn."  On  the  trial,  there 
was  evidence  tending  to  show  that  said  Mary  Donnelly,  at  the  time 
of  the  allied  commission  of  the  crime,  was  under  eighteen  years 
of  age,  and  was  of  the  age  of  about  seventeen.  The  State  gave 
evidence  tending  to  prove  the  alleged  felonious  assault,  and  that  the 
prisoner  had  consummated  the  crim^  by  actual  penetration  and 
emission,  but  there  was  also  evidence  tending  to  prove  the  absence 
of  emission. 

The  prisoner's  counsel  asked  the  court  to  charge  the  jury,  that  if 
they  found  that  Mary  Donnelly,  at  the  time  of  the  transaction,  was 
under  eighteen  years  of  age,  they  should  acquit  the  prisoner  on  the 
ground  mat  Mary  was  a  "  child,"  and  therefore  improperly  described 
in  the  indictment  as  a  "  woman."  The  court  refused  this  instruc- 
tion, and  chained  that  she  was  properly  described  as  a  woman,  if, 
at  the  date  of  uie  transaction,  she  had  arrived  at  the  age  of  puberty, 
although  not  eighteen  years  old. 

The  prisoners  counsel  also  asked  the  court  to  charge  the  jury, 
that  if  they  did  not  find  the  fact  of  emission,  as  well  as  penetration, 
they  must  acquit  the  prisoner.  This  instruction  the  court  also  re- 
fused, charging  the  jury  that  emission  was  not  necessary  in  order 
to  constitute  the  crime  of  rape. 

To  both  these  charges  the  counsel  for  the  prisoner  excepted^  and 
they  now  ask  this  court  to  reverse  the  judgment,  on  the  CTOund  that 
the  court  below  erred  in  giving  them,  and  in  refusing  tiie  instruc- 
tions asked. 

Other  errors  are  assigned  upon  the  record,  but  the  view  taken  of 
the  case  by  the  court  renders  their  notice  and  consideration  unnec- 
essary. 

Conover  ^  Craighead^  for  plaintiff  in  error. 

E.  Thompson^  Prosecuting  Attorney,  for  the  State. 

Welch,  C.  J.    In  the  popular  and  most  common  use  of   the 
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words,  the  female  ceases  to  be  a  "  child,"  and  becomes  a  "  woman," 
at  the  age  of  puberty,  and  this  seems  to  be  in  accordance  with  the 
primary  or  leading  definitions  of  the  terms  by  lexicographers.  That 
meaning  of  the  words  is,  moreover,  peculiarly  appropriate  in  a  stat- 
ute ^  for  the  punishment  of  this  crime,  —  a  crmie  against  the  per- 
son and  sexual  purity  of  the  female.  The  very  nature  of  the  sub- 
ject suggests  at  once  that  it  is  the  physiological  and  genital  develop- 
ment of  the  female,  and  not  her  mental  condition,  that  should 
determine  the  period  of  her  womanhood.  Sexually  and  physically, 
she  may  be,  and  generally  is,  a  woman  years  before  she  becomes  a 
woman  sui  juris^  according  to  the  law  which  fixes  the  age  of  her 
majority.  We  think  the  court  gave  the  jury  the  true  rule  of  law 
on  the  subject. 

With  respect  to  the  question  involved  in  the  latter  branch  of  the 
charge,  namely,  whether  emission  is  a  necessary  ingredient  in  the 
crime,  there  is  more  serious  ground  for  doubt.    The  current  of  Eng- 
lish authorities  seems  to  be  that,  at  common  law,  it  was  held  to  be 
a  necessary  ingredient.     In  this  country,  it  must  be  admitted  that 
the  decisions  are  strongly  in  the  other  direction.     In  England,  in 
New  York,  and  perhaps  m  other  states,  statutes  have  been  passed 
eliminating  this  element  from  the  crime.     No  such  statute  has  ever 
been  enacted  in  Ohio,  although  the  case  of   Williama  v.  The  State 
(14  Ohio,  222),  in  which  the  court  seem  to  hold  that  emission  is  a 
necessary  element  in  the  crime,  has  stood  before  the  country,  as  the 
apparent  law  of  Ohio  on  the  subject,  for  many  years.     Under  these 
circumstances,  although,  were  it  a  new  question,  we  should  strongly 
incline  to  a  contrary  decision,  we  do  not  feel  at  liberty  to  depart 
&om  the  doctrine  laid  down  in  that  case.     The  remedy,  if  any  is 
needed,  we  think  should  be  left  with  the  Legislature.    The  necessity 
of  a  statute  modifying  the  common  law  in  regard  to  what  consti- 
tutes the  crime  has  been,  in  a  great  measure,  relieved,  in  Ohio,  by 
the  act  punishing  the  crime  of  assault  with  intent  to  commit  a  rape, 
in  which,  of  course,  the  element  in  question  is  not  necessary.   Wlule 
the  maximum  punishment  for  this  latter  crime  is  less  than  that  for 
the  crime  of  rape,  the  minimum  punishment  in  both  cases  is  the 
same.     We  are  of  opinion  that  there  was  error  in  the  latter  branch 
of  the  charge,  and  that,  for  this  reason,  the  judgment  must  be  re- 
versed. 

The  judgment  reversed,  and  cause  remanded. 

^  '*  That  if  any  person  shall  have  a  carnal  ten  years,  with  her  consent ;  eyery  snch 

knowledge  of  any  other  woman,  or  female  person  so  offending  shall  be  deemed  gailty 

child,  than  his  daughter  or  sister,  as  afore-  of  a  rape,  and  upon  conviction  thereof,  shall 

said,  forcibly  and  against  her  will ;  or  if  any  be  imprisoned  in  the  penitentiary,  and  kept 

male  person,  of  the  age  of  seventeen  years  at  hard  labor,  not  more  than  twenty  nor 

ftnd    apwards,  ^hall   carnally   know  and  less  than  three  years."    Ber.  Stat,  of  Ohio, 

abuse  any  female  child,  nnder  the  age  of  ch.  33,  Me.  5. 
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Habvby  Noble  v.  The  State  of  Ohio. 

(22  Ohio  St.  Rep.  541.    Supreme  Court,  1872.) 

Incest, 

The  relation  of  step-father  and  step4anghter,  within  the  meaning  of  the  statute  against 
incest,  does  not  exist  after  the  termination  of  the  marriage  relation  between  the 
step-father  and  the  step-daughter's  mother. 

An  indictment  for  incest  with  one's  stepdaughter  sufficiently  describes  the  relationship 
of  the  parties,  by  alleging  it  to  be  that  of  stepfather  and  stepdaughter,  without  setting 
forth  tne  marriage  of  the  defendant  to  the  mother,  or  the  subsistence  of  the  marriage 
relation  at  the  time  of  committing  the  crime. 

On  the  trial  of  such  an  indictment  against  the  step-father,  it  was  shown  that  the  step- 
daughter's mother  had  been  twice  married  before  her  marriage  with  ddTendant ;  first 
to  a  man  by  the  name  of  Norwood,  and  next  to  a  man  by  the  name  of  Hopkins ;  and 
there  was  evidence  tendiog  to  raise  a  presumption  of  the  death  of  one  or  both  of  these 
former  husbands.  The  court  thereupon  charged  the  jury  as  follows :  "  If  the  pre- 
sumption arises  that  Norwood  or  Hopkins,  or  l^th  of  them,  are  dead,  the  subsequent 
marriage  with  Noble "  (the  defendant)  "  would  be  valid,  unless  iVom  the  testimonr 
you  should  find  that  in  fact  thev,  or  one  of  them,  are  not  dead."  Held,  that  in  this 
chaise  there  was  error,  for  which  the  judgment  should  be  reversed. 

Emissio  seminit  is  an  essential  ingredient  in  uie  crime  of  incest. 

Error  to  the  Common  Pleas  of  Huron  County. 

The  original  case  was  indictment  for  incest.  It  charges  that  the 
plaintiff  in  error  had  sexual  intercourse  with  one  Adelia  A.  Hop- 
kins, his  step-daughter,  knowing  her  to  be  such  step-daughter  ;  but 
it  does  not  specially  allege  the  marriage  of  the  plaintiff  in  error  to 
Adelia's  mother,  or  otherwise  show  how  the  said  relation  of  step- 
daughter and  step-father  was  created ;  nor  does  it  specially  set  forth 
the  fact  that  the  marriage  relation  was  still  subsisting  at  the  time  of 
committing  the  crime.  And  it  is  assigned  for  error  now  that  the  in- 
dictment is  in  this  respect  insufficient. 

On  the  trial  of  the  cause,  it  was  shown  that  Adelia's  mother  had 
been  twice  married  before  her  marriage  with  the  plaintiff  in  error, 
the  name  of  her  first  husband  being  Norwood,  and  that  of  her  second 
husband  Hopkins ;  and  there  was  evidence  tending  to  show  the  death 
of  one  or  both  of  these  former  husbands,  or  tending  to  raise  a  l^al 
presumption  of  their  death.  The  court  thereupon,  among  other 
things,  charged  the  jury  as  follows :  **  If  the  presumption  arises  that 
Norwood  or  Hepkins,  or  both  of  them,  are  dead,  the  subsequent 
marriage  with  Noble  would  be  valid,  unless  from  the  testimony  you 
should  find  that  in  fact  they,  or  one  of  them,  are  not  dead." 

The  court  also  instructed  the  jury  that  emission  was  not  a  neces- 
sary element  in  the  crime  of  incest. 

To  each  of  these  instructions  the  plaintiff  in  error  took  exception^ 
and  he  now  assigns  them  for  error. 

There  are  numerous  other  assignments  of  error  upon  the  record, 
but  it  is  imnecessary  to  notice  them  here,  further  than  to  say  that 
they  were  not  sustained  by  the  court. 

Uooper  K.  Watson^  for  plaintiff  in  error. 

Wickham  ^  Wildman,  on  the  same  side. 

F.  B.  Pond^  Attorney  General,  and  Q-.  W.  Knapp^  Prosecuting 
Attorney,  for  the  State. 

Welch,  J.     The  objection  to  the  indictment  is  not  well  taken* 
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It  is  established  law  that  the  relation  of  step-father  and  step- 
daughter, at  least  within  the  meaning  of  statutes  against  the  crime 
of  incest,  terminates  with  the  death  or  divorce  of  me  mother.  To 
aver  the  relation,  of  step-father  and  step-daughter  is  therefore,  and 
necessarily,  to  aver  the  marriage  of  the  mother  to  the  step-father, 
and  the  subsistence  of  the  marnage  relation  at  the  time  in  question. 
This  is  the  legal  import  of  the  terms.  They  must  have  the  same 
meaning  in  the  indictment  as  in  the  statutes.  No  amplification,  or 
special  definition  of  the  relation,  can  make  it  more  certain,  or  give 
additional  notice  of  the  particular  facts  to  be  proven  at  the  trial. 
The  case  is  one  of  those  where  the  pleader  may  safely  and  properly 
adopt  the  language  of  the  statute  describing  the  offence,  as  appears 
to  have  been  done  in  the  present  instance. 

It  remains  to  inquire  whether  the  court  erred  in  its  instructions  to 
the  jury.  In  that  part  of  the  charge  relating  to  the  death  of  the 
mother's  former  husbands,  we  see  no  way  of  avoiding  the  conclusion 
that  there  is  error.  The  court,  in  effect,  charged  the  jury,  that  if 
either  of  the  two  former  husbands  of  the  mother  was  dead,  or  pre- 
sumed to  be  dead,  her  subsequent  marriage  to  Noble  would  be  valid. 
This  is  undeniably  bad  law,  and  could  never  have  been  intended  by 
the  court.  But  it  is  so  written  in  the  record,  and  to  that  alone  we 
can  look. 

As  to  the  other  branch  of  the  court's  instructions,  we  have  much 
more  difficulty  in  deciding.  Were  it  an  open  question  in  this  State, 
whether  emission  is  necessary  to  constitute  the  crime  of  rape,  it  is 
not  at  all  unlikely  that  we  should  feel  constrained  to  decide  it  in  the 
negative.  It  is  not,  however,  an  open  question  ;  and  it  would  seem 
only  necessary,  therefore,  to  inquire  whether  the  statutory  words  de- 
fining the  sexual  act,  in  the  case  of  incest,  are  so  variant  from  those 
employed  in  the  case  of  rape  as  to  import  a  different  meaning.  The 
statutory  words,  in  the  case  of  rape,  are  "  carnal  knowledge,'  and  in 
the  case  of  incest,  "  sexual  intercourse,"  It  seems  to  us  that  they 
are  equivalents  of  each  other.  That  the  same  words  are  not  em- 
ployed in  both  cases  probably  arises  from  the  fact  that  in  one  case 
the  act  is  committed  by  a  single  person,  while  in  the  other  it  is  the 
act  of  two.  We  are  unable  to  see  on  what  ground  it  can  be  held 
that  "sexual  intercourse"  means  less  than  ''carnal  knowledge." 
Being  equivalents,  they  should  be  held  to  have  the  same  meanmg. 
What  that  meaning  should  be  is,  perhaps,  not  so  important  as  it  is 
that  the  meaning  should  be  settlea  and  fixed  one  way  or  the  other, 
and  by  decisions  which  are  consistent  with  themselves.  No  great 
mischief  need  be  apprehended  from  holding  this  element  essential 
in  cases  of  incest.  For,  it  must  be  remembered,  the  crime  of  incest 
is  committed  by  two  willing  parties  ;  and,  therefore,  in  ninety-nine 
cases  out  of  a  hundred,  the  act  will  be  consummated.  It  must  be 
remembered  also,  that  in  that  hundredth  case,  as  in  all  others,  the 
foct  in  question  will  be  presumed  from  the  other  necessary  acts  pre 
ceding  it,  and  must  be  found  to  exist  unless  the  contrary  is  shown 
by  the  evidence. 

For  the  reason  that  the  court  erred  in  these  two  respects  in  its 
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charge  to  the  jury)  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

Stone,  J.,  dissented  as  to  the  last  proposition  in  the  syllabus. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings. 


William  Fulknbr  v.  The  State. 

(3  Heisk.  S3,    Supreme  Court,  TennesBee,  1870.) 
Former  Conviction.—  Cbcfe,  4994,  4995,  5001.—  7%«  SmaU  Offence  Law. 

The  proper  judgment  on  sustaining  a  demurrer  to  a  plea  of  former  conriction  is,  that 
the  defendant  answer  over.  He  maj  then  plead  a  new  or  better  plea  of  former  con- 
viction, or  not  guilty,  or  both. 

M.  L.  Hall^  for  plaintiff  in  error. 

Attorney  General  Heiskell^  for  the  State. 

Sneed,  J.,  delivered  the  opinion  of  the  conrt. 

The  plaintiff  in  error  was  indicted  in  the  Misdemeanor  Court  of 
Knox  County  for  an  assault  and  battery.  He  filed  a  plea  of  convic- 
tion under  the  Small  Offence  Law.  To  this  plea  the  Attorney  Gen- 
eral demurred,  and  the  court  allowed  the  demurrer.  The  grounds  of 
the  demurrer  were,  that  the  plea  does  not  aver  that  the  justice  who 
rendered  the  judgment  heard  any  of  the  evidence,  or  that  any  evi- 
dence was  offered ;  that  the  said  plea  does  not  show  what  amount  of 
fine  was  imposed,  or  that  any  was  imposed ;  and  that  said  plea  does  not 
show  that  the  party  assaulted  was  notified  of  the  time  and  place  of 
the  trial,  or  that  she  was  present  at  the  same.  Upon  the  court  sus- 
taining the  demurrer,  the  plaintiff  in  error  presented  another  plea  of 
former  conviction  containing  each  of  said  averments,  and  also  a  plea 
of  not  guilty,  and  asked  leave  to  file  the  same,  which  the  court  re- 
fused, and  thereupon  the  court  pronounced  judgment  as  on  convic- 
tion, from  which  the  cause  is  brought  into  this  court  by  appeal. 

It  is  insisted  on  behalf  of  the  plaintiff  in  error  that  the  court  erred 
in  sustaining  the  demurrer.  We  do  not  think  so.  The  Code  pro- 
vides that  any  person  brought  before  a  justice  of  the  peace  for  a  mis- 
demeanor may  plead  guilty,  whereupon  the  justice  shall  hear  the 
evidence  and  fine  the  offender  according  to  his  offence,  not  less  than 
two  dollars  nor  more  than  fifty  dollars,  together  with  costs.  If  the 
charge  is  of  violence  to  the  person  of  another,  the  person  on  whom 
the  violence  has  been  committed  shall  be  notified  of  the  time  and 
place  of  trial,  so  that  he  may  attend  and  be  heard  as  a  witness.  If 
the  offence  merit  a  fine  exceeding  fifty  dollars,  or  fine  and  imprison- 
ment, or  imprisonment  alone,  then  the  justice  shall  not  render  judg- 
ment, but  bind  the  offender  over  to  court.  Code,  4994,  4995,  500l. 
The  act  known  as  the  Small  Offence  Law  thus  carried  into  the  Code 
was  passed  in  the  year  1848,  and  though  intended  to  facilitate  and 
render  more  speedy  and  certain  the  punishment  of  minor  offences, 
yet  this  court  nas  nad  frequent  occasion  to  criticise  its  abuses  and 

C diversions,  permitted,  if  not  connived  at,  by  pliant  officers  of  the 
w.     The  object  of  the  statute  was  not  to  give  impunity  to  the  of- 
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fender,  nor  to  lessen  lus  merited  punishment,  but  to  quicken  and 
insure  the  same,  while  it  diminished  the  burdens  of  the  courts,  and 
in  many  cases  protected  the  country  from  the  expenses  of  protracted 
litigation.  The  offender  must  be  arrested  in  good  faith  and  brought 
before  the  justice.  He  may  or  may  not  plead  guilty.  If  he  pleads 
guilty,  the  advantage  he  oDtains  under  the  law  is  not  a  light  and 
trifling  fine ;  but  he  is  not  to  be  bound  over  to  court  unless  the  jus- 
tice thinks  the  offence  merits  imprisonment  or  a  larger  fine  than  fifty 
dollars ;  but  within  that  limit  he  is  to  be  fined  ^^  according  to  the 
figgravation  of  his  offence."  In  too  many  cases  the  justice  seems  to 
think  that  because  the  defendant  pleads  guilty,  even  in  an  aggra- 
vated case,  he  is  to  be  dealt  with  tenderly  and  have  but  a  nominal 
fine  imposed  upon  him.  This  is  a  gross  abuse  of  this  law,  and  such 
abuses  for  more  than  twenty  years,  have  been  most  prolific  of  dis- 
orders. 

It  has  been  frequently  held  that  any  fraud  upon  the  law  will  avoid 
any  conviction  under  it  so  far  as  to  render  the  party  liable  to  another 
trial  for  the  same  offence,  and  we  but  reiterate  the  uniform  doctrine 
of  this  court  upon  this  subject :  that  no  plea  of  autrefois  convict 
under  this  law  will  avail  as  a  protection  against  an  indictment  for 
the  same  offence,  unless  the  plea  shows  that  in  every  particular  the 
law  was  complied  with  —  or,  if  in  any  respect  it  was  not,  unless  a 
good  reason  is  stated  why  it  was  not.  We  hold,  therefore,  that  the 
demurrer  to  the  plea  was  well  taken,  on  the  grounds  stated.  Vide 
9  Hum.  677  ;  10  lb.  431 ;  11  lb,  600 ;  5  Cold.  9 ;  1  Swan,  34. 

It  is  further  insisted  that  the  court  erred  in  refusing  to  allow  the 
plaintiff  in  error  to  file  his  new  amended  plea  of  autrefois  convict^ 
and  his  plea  of  not  guilty,  after  the  demurrer  to  his  first  plea  was 
sustained.  In  this  action  of  the  court  we  think  there  was  error. 
The  Act  of  1859-60,  c.  102,  provides  that  when  any  defendant  to  any 
prosecution  in  this  State  shall  enter  the  plea  of  former  conviction,  he 
shall  not  be  debarred  thereby  of  the  right  to  enter  or  rely  on  any 
other  or  as  many  other  pleas  as  would  be  a  good  defence  to  the  in- 
dictment. In  the  case  of  The  State  v.  Eppes  (4  Sneed,  552),  deter- 
mined before  the  passage  of  the  Act  of  1859-60,  it  was  held,  that 
-where  the  defendant  relied  upon  the  plea  of  former  conviction  under 
the  Small  Offence  Law  —  and  an  issue  involving  the  legality  of  the 
proceeding  before  the  justice  is  found  against ,  the  defendant  —  the 
proper  practice  is  for  the  court  to  proceed  to  judgment  as  upon  con- 
viction. This  doctrine  stands  upon  the  reason  that  the  plea  of  for- 
mer conviction  in  such  case  is  but  a  confession  of  guilt  upon  the  rec- 
ord, as  the  jurisdiction  of  the  justice  is  restricted  to  those  cases 
alone  in  which  the  defendant  may  plead  guilty,  and  the  plea  of  autre- 
fois convict  disclosed  the  fact  that  the  defendant  did  in  fact  plead 
guilty.  This  case,  however,  is  different.  The  demurrer  of  the  State 
attacks  the  validity  of  the  plea  upon  technical  grounds ;  and  upon 
sustaining  the  demurrer  the  defendant  had  a  right  to  file  his  amended 
plea  or  his  plea  of  not  guilty,  either  or  both.^ 

1  In  England  when  a  demnrrer  to  a  plea  indictment  for  felony  is  allowed  to  plead 
of  former  acqnittal  or  former  conviction  is  orer,  bat  he  is  not  allowed  to  plead  over  in 
sustained,  the  defendant  in  the  case  of  an    the  case  of  an  indictment  for  a  misdemean- 
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In  disallowing  the  motion  of  defendant  there  was  error ;  for  which 
judgment  is  reversed  and  the  case  remanded. 


Charles  Lemons  v.  The  State. 

(4  West  Virginia,  765.     Court  of  Appeals;  1870.) 

Oondunon  of  Indictment,  —  Waiver  of  Constitutional  Right  net  to  he  pre- 
sumed, —  Straining  Oredihility  of  Witness, 

The  Constitation  of  West  Yirg^a  provides  that  indictments  shall  conclude  **  aeainst 
the  peace  and  dignity  of  the  State  of  West  Virginia."  Held^  that  a  concTnsion 
"against  the  peace  and  dignity  of  the  State  of  W.  Virginia"  was  bad.  HM, 
foruier,  that  the  prisoner  was  not  to  be  considered  as  having  waived  his  right  to  ob- 
ject to  a  non-compliance  with  the  constitutional  provision  by  foiling  to  make  the  objec- 
tion by  a  motion  to  qoash,  or  a  motion  in  arrest  of  judgment. 

A  witness  called  to  sustain  the  character  for  truth  and  veracity  of  a  witness,  whose 
character  in  that  respect  has  been  impeached,  may  testify  that  he  has  never  heard 
that  character  caUed  in  question. 

Chables  Lemons  was  indicted  in  the  Circuit  Court  of  Green- 
brier County,  on  the  12th  day  of  June,  1869,  for  stealing  a  horse 
from  Daniel  Rogers.  The  inaictment  concluded  "  against  the  peace 
and  dignity  of  the  State  of  W.  Virginia."  On  the  13th  day  of 
June,  1869,  the  prisoner  was  arraigned,  and  pleaded  not  guilty,  and 
the  jury  found  him  guilty  and  fixed  his  term  of  imprisonment  at 
two  years  in  the  penitentiary.  During  the  progress  of  the  trial, 
numerous  exceptions  were  taken,  both  to  the  introduction  and  ex- 
clusion of  evidence,  and  also  to  many  proceedings  in  the  case,  all 
of  which  were  properly  certified  and  ordered  to  be  made  part  of 
the  record ;  but  nearly  all  of  the  exceptions  were  waived  oy  the 
counsel  on  the  trial  of  the  case  before  this  court.  The  case  was 
heard  upon  the  two  following  exceptions :  1.  "  The  indictment  was 
not  good  because  it  did  not  conclude  *  against  the  peace  and  dignity 
of  the  State  of  West  Virginia,'"  2.  "Proper  evidence  was  re- 
jected." 

During  the  progress  of  the  trial  below,  Thomas  McAllister  was 
introduced  by  the  prisoner,  to  sustain  the  character  of  N.  A.  Mc- 
Dowell, who  had  been  impeached  by  the  State ;  the  witness,  in 
answer  to  questions,  said,  "  that  he  was  acquainted  with  the  repu- 
tation of  N.  A.  McDowell,  among  her  neighbors,  for  truth  and 
veracity,  and  also,  that  he  had  never  heard  her  character  for  truth 
questioned;  that  he  had  never  heard  anyone  say  anything  about 
her  character  for  truth  and  veracity,  though  he  had  kno\vn  her  for 
fifteen  years ; "  but  the  court  rejected  this  testimony,  and  refused 
to  let  it  go  to  the  jury  ;  to  which  ruling  the  counsel  for  the  prisoner 
excepted  ;  and  it  is  upon  these  exceptions  that  the  case  is  decided 
in  this  court. 

James  W,  Davis^  for  the  plaintiff  in  error. 

or.    In  the  latter  case  final  judgment  is  the  defendant  being  aUowed  to  plead  orer 

rendered  against  him.  In  this  country  how-  in  both  cases.  lUg.  v.  Bird^  5  Cox  C.  C.  20 ; 

ever,  as  a  general  rule,  no  distinction  is  rec-  Com,  t.  Chiding,  14  Gray,  49 ;  1  Wharton's 

ognized  between  the  two  classes  of  ofiences,  Crim.  Law,  §§  630  a,  572. 
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Attorney  Greneral  Caldwell^  for  the  State. 

Berkshibb,  J.  This  is  a  writ  of  error  to  the  judgment  of  the 
Circuit  Court  of  Greenbrier  County.  The  defendant,  now  plaintiiBE 
in  error,  was  indicted,  tried,  and  convicted  of  felony,  for  the  larceny 
of  a  certain  horse  of  the  value  of  $150,  belonging  to  Daniel  Rogers. 
The  defendant,  without  any  demurrer  or  motion  to  quash,  pleaded 
not  guilty  to  the  indictment,  and  no  motion  was  made  in  arrest  of 
judgment.  He,  however,  moved  the  court  to  set  aside  the  verdict 
and  grant  him  a  new  trial,  upon  sundry  grounds  set  forth  in  the 
bill  of  exceptions  taken  to  ike  opinion  of  the  court  for  overruling 
the  motion. 

The  first  error  assigned  and  insisted  on  is,  an  objection  to  the 
indictment  because  it  fails  to  conclude,  against  the  peace  and  dignity 
of  the  State  of  West  Virginia,  as  required  by  the  provisions  of  the 
Constitution  of  the  State. 

The  fifth  section  of  the  first  article  of  the  Constitution  provides 
that  indictments  shall  conclude,  ^^  against  the  peace  and  dignity  of 
the  State  of  West  Virginia."  It  will  be  seen,  therefore,  that  the 
precise  words  for  the  conclusion  of  all  indictments  are  prescribed 
m  this  provision,  and  the  quotation  marks,  which  are  superadded, 
would  indicate  a  purpose  that  a  strict  and  literal  compliance  in  the 
exact  language  of  the  Constitution  would  be  required.  The  con- 
clusion of  the  indictment  in  the  present  case  is,  ^^  against  the  peace 
and  dignity  of  the  State  of  W.  Virginia."  This  is  not,  therefore, 
a  literal  compliance,  and  consequently  is  insufficient,  in  my  judg- 
ment, to  satisfy  the  constitutional  requirement.  But  considering 
the  indictment  to  be  bad,  it  was  nevertheless  insisted,  on  behalf  of 
the  State,  that  by  failing  to  demur,  or  move  to  quash,  or  in  arrest 
of  judgment,  the  defendant  must  be  deemed  to  have  waived  all  ob- 
jections to  the  indictment,  and  is  thereby  excluded  from  making, 
lor  the  first  time,  the  objection  here.  This,  it  must  be  conceded, 
presents  a  very  grave  and  difficult  question  ;  and  in  my  examination 
of  the  authorities  on  this  point,  I  have  not  found  them  numerous, 
nor  entirely  satisfactory  and  decisive. 

In  Hex  V.  Cook  (1  Russell  &  Ryan,  p.  176),  the  accused  was  in- 
dicted for  larceny.  The  indictment  did  not  conclude  contra  pacerriy 
but  against  the  form  of  the  statute  in  such  case  made  and  provided. 
The  prisoner  being  convicted,  moved  in  arrest  of  judgment,  because 
of  the  insufficiency  of  the  indictment  in  not  concluding  contra  pacem. 
It  was  held  by  nine  of  the  twelve  judges  constituting  the  court, 
that  the  indictoient  was  bad,  and  the  judgment  was  accordingly  ar- 
rested. Chief  Justice  Mansfield,  Lord  Ellenborough,  and  Justice 
Wood,  expressed  doubts^  but  did  not  formally  dissent  from  the  judg- 
ment entered. 

In  Matthews^ s  case  and  Q-amer*s  ease  ^18  Gratt.  989),  it  wbs 
held,  that  ^^  anything  which  is  good  cause  for  arresting  a  judgment 
is  good  cause  for  reversing  it,  though  no  motion  in  arrest  be  made." 
In  these  cases,  the  defendants,  Matthews  and  Gamer,  were  tried 
and  convicted  for  murder  (the  former  in  the  first  and  the  latter  in 
the  second  degree),  upon  an  information  filed  in  the  County  Court 
of  Fairfax  County,  by  the  Attorney  for  the  Commonwealth,  upon 
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his  oath  of  office.  They  elected  to  be  tried  separately,  and  each 
of  them  pleaded  not  guilty  to  the  information.  At  the  instance  of 
the  prisoners,  they  were  remanded  to,  and  tried  in,  the  Circuit 
Court.  On  the  trial  of  Matthews,  no  question  whatever  was  raised 
or  reserved,  and  the  only  question  made  in  the  case  of  Gamer  was 
an  exception  taken  to  the  opinion  of  the  court  for  overruling  a 
motion  for  a  new  trial.  Each  of  the  prisoners  applied  for  and  ob- 
tained writs  of  error,  on  the  hearing  of  which  the  judgment  of  the 
Circuit  Court  was  reversed  ;  the  court  deciding,  that  under  the  Act 
of  April,  1867,  a  person  could  not  be  tried  for  a  felony  except  upon 
an  indictment  found  by  a  grand  jury,  in  a  court  of  competent  juris- 
diction. 

In  the  argument  of  these  cases,  it  was  maintained  by  the  Attor- 
ney General,  as  in  this  case,  that,  if  the  prisoners  were  entitled  to 
require  the  proper  finding  of  an  indictment  against  them,  before 
they  could  be  put  on  trial  for  the  offence  with  which  they  were 
charged,  yet  that  it  was  a  personal  privilege  which  they  could  and 
did  waive,  by  pleading  not  guilty  to  the  information,  without  objec- 
tion,  and  by  omitting  to  make  any  motion  in  arrest  of  judgment. 
But  the  court,  after  intimating  a  doubt  whether  it  was  atbch  a  priv- 
ilege as  that  they  could  waive  it  (especially  if  it  was  a  constitutional 
right),  held  that  there  was  no  evidence  of  any  such  waiver,  or  in- 
tention to  waive  the  privilege,  and  that  the  accused  were  not  bound 
to  make  the  objection  by  motion  in  arrest  of  judgment,  but  mi^ht 
make  it  for  the  first  time  in  that  court,  notwithstanding  the  omission 
to  make  such  motion  in  the  Circuit  Court. 

In  the  case  of  Oancemi  v.  People  (18  N.  Y.  Rep.  129),  the  accused 
was  tried  and  convicted  for  murder  in  the  first  d^ree.  After  the 
trial  had  commenced  and  progressed  for  some  time,  at  the  instance 
of  the  prisoner,  and  with  his  consent,  in  writing,  which  was  made 
part  of  the  reco»d,  one  of  the  jurors  was  withdrawn,  and  the  trial 
proceeded  with  the  remaining  eleven,  who  returned  a  verdict  of 
murder  in  the  first  degree,  and  the  sentence  of  death  was  pronounced 
against  the  prisoner.  The  case  was  taken  by  appeal,  from  the  Su- 
preme to  the  Court  of  Appeals,  and  one  of  the  most  important  ques- 
tions raised  and  considered  was,  whether  it  was  competent  for  the 
prisoner  to  waive,  as  he  had  attempted  to  do,  his  right  to  be  tried 
by  a  legal  jury,  consisting,  according  to  the  principles  of  the  com- 
mon law,  of  twelve  men.  On  behalf  of  the  People,  it  was  insisted 
that  the  prisoner  had  a  clear  right  to  waive  his  privilege  of  being 
tried  by  a  legal  jury,  and  having  done  so  expressly  and  voluntarily, 
he  was  precluded  from  making  the  objection  in  the  appellate  court. 
But  the  court  ruled  otherwise,  and  held  that  the  right  of  the  pris- 
oner to  be  tried  by  a  full  jury  of  twelve  persons  was  a  constitu- 
tional right  which  could  not  be  waived,  and  that  his  consent  to  do  so 
was  a  nullity  and  his  conviction  illegal ;  and  the  general  propositdon 
was  strongly  maintained,  that  in  criminal  cases  the  constitutional 
rights  of  the  accused  cannot  be  waived  by  him,  nor  be  disr^arded 
by  the  court. 

Under  the  weight  of  these  authorities,  and  after  the  fullest  con« 
sideration  that  I  have  been  enabled  to  bestow  on  the  question,  I  am 
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brought  to  the  conclusion  that  we  would  not  be  warranted  in  holding, 
in  the  case  under  consideration,  that  the  defendant  has  waived  his 
right  to  object  to  the  indictment  for  the  want  of  the  constitutional 
formality. 

Another  leading  error  relied  on  was  the  ruling  of  the  court  in 
rejecting  the  testimony  of  the  witness,  Thomas  McCallister,  offered 
by  the  prisoner  to  sustain  the  character  of  Nancy  Ann  McDowell, 
another  witness  introduced  by  him,  whose  reputation  for  truth  and 
veracity  had  been  impeached  by  the  State.  This  error  is  disclosed 
by  the  defendant's  second  bill  of  exceptions,*and  if  well  assigned, 
was  sufficient  cause  for  setting  aside  the  verdict,  as  it  would  also  be 
for  reversing  the  judgment  for  such  improper  ruling. 

It  appears  that  when  the  witness  McCallister  was  introduced 
the  usual  question,  whether  he  was  acquainted  with  the  gen- 
eral reputation  of  the  witness,  McDowell,  for  truth  and  veracity 
among  her  neighbors,  was  propounded  to  him,  and  having  answered 
in  the  affirmative,  the  question  was  then  propounded  to  him,  by  the 
court,  whether  he  had  ever  heard  any  person  speak  of  her  character 
for  truth  and  veracity,  and  the  witness  thereupon  replied  (in  sub- 
stance), that  he  had  known  her  for  fifteen  years,  and  had  never 
heard  her  character,  in  this  respect,  questioned,  and  had  never  heard 
any  person  say  anything  about  ner  character  for  truth  and  veracity  ; 
and  thereupon  the  court  excluded  the  witness  as  incompetent  to 
testify  in  behalf  of  the  defendant,  as  to  the  character  of  the  witness, 
McDowell,  for  truth  and  veracity. 

The  question,  therefore,  is  presented,  whether  a  person  who  may 
be  well  acquainted  with  a  witness  in  the  community  in  which  he 
lives  (whose  character  for  truth  and  veracity  has  been  impeached), 
and  has  never  heard  the  character  of  such  witness,  in  this  respect, 
called  in  question  or  spoken  of,  is  nevertheless  a  competent  witness  to 
sustain  the  witness  and  rebut  the  evidence  of  bad  character  which  may 
have  been  introduced  against  such  witness  ?  This  is  a  question  of 
much  practical  importance,  and  on  this  account  it  is  deemed  proper 
that  it  should  be  settled  by  the  judgment  of  this  court.  In  the  case 
of  Bucklin  v.  The  State  of  Ohio  (20  Ohio  Rep.  18),  it  was  held, 
^that  where  a  witness  was  called  to  impeach  a  witness  called  on  the 
other  side,  such  impeaching  witness  could  only  speak  of  the  general 
reputation  in  the  community  for  truth  and  veracity  of  the  witness 
sought  to  be  impeached ;  and  in  delivering  the  opinion  of  the  court. 
Justice  Caldwell  says :  "  As  to  the  charge  of  general  bad  character, 
if  untrue,  every  person  in  the  neighborhood  can  gives  pecific  evi- 
dence rebutting  it.  If  not  able  to  state  affirmatively  the  person  is 
^v-ell  spoken  of  in  the  neighborhood,  the  witness  can  state  that  he 
knows  of  no  such  general  bad  reputation,  which  goes  directly  to 
rebut  the  allegation  of  its  existence."  The  rule  established  in  this 
case,  it  seems  to  me,  is  founded  in  manifest  good  sense  and  justice, 
and  it  would  seem  difficult  to  assign  any  sufficient  reason  why  it 
should  not  be  applied  to  the  case  under  consideration.  Here  the 
^witness  for  the  prisoner  had  been  impeached,  or  attempted  to  be  im- 
peached, by  the  State,  for  the  want  of  truth  and  veracity,  and,  in 
my  apprehension,  no  more  direct,  appropriate,  and  effective  evidence 
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to  rebut  the  charge  of  bad  character  could  be  produced,  than  the 
testimony  of  persons  who,  though  for  many  years,  were  well  ac- 
quainted with  such  witness  in  the  neighborhood  where  she  resided, 
had  never  heard  her  character,  in  this  regard,  called  in  question,  or 
spoken  of  in  the  community.  If  the  contrary  doctrine  contended 
for  were  to  be  adopted,  it  appears  to  me  that  it  must  lead  to  this 
strange  anomaly,  that  persons  of  the  very  highest  honor  and  in- 
tegrity would  find  it  very  difficult,  if  not  impossible,  to  sustain  their 
general  reputation  foi;  truth  and  veracity  among  their  neighbors 
(should  it  chance  to  be  ever  called  in  question),  from  the  very  fact 
that  they  have  lived  so  far  beyond  the  breath  of  suspicion,  that  no 
occasion  had  ever  arisen  to  caU  in  question  their  characters  for  truth 
and  veracity,  or  cause  them  even  to  be  spoken  of  in  the  community  ; 
and  the  absurdity  of  the  rule  becomes  more  apparent  when  it  is  re- 
membered, that  the  more  unsullied  and  exalted  the  character,  the 
less  likely  it  is  ever  to  be  called  in  question,  or  spoken  of  with 
respect  to  truthfulness,  and  consequently  more  difficult  to  sustain 
than  characters  of  far  less  worth,  because  the  latter  had  been  the 
subject  of  conversation  and  speculation  in  the  community,  while  the 
former  had  not.  Thus  it  is  seen  that  the  rule  insisted  on  would 
require  that  before  a  person  would  be  able  to  fortify  and  sustain  his 
reputation  for  truth,  should  it  ever  be  drawn  in  question,  he  must 
first  show  that  it  had  been  called  in  question  or  talked  about  amon^ 
his  neighbors ;  and  that  a  witness  who  had  never  heard  it  questioned 
or  spoken  of,  however  well  acquainted  he  may  be  with  such  person 
and  the  community  in  which  he  lives,  is,  for  this  reason,  incompetent 
to  prove  or  sustain  the  good  character  of  such  person,  or  to  rebut 
the  evidence  of  bad  character  that  may  have  been  introduced  against 
him :  a  principle  that  involves  such  absurd  results,  it  seems  to  me, 
cannot  be  well  founded,  and  I  feel  constrained  therefore  to  reject  it. 
On  the  contrary,  it  appears  to  me  that  a  person  who  should  prove, 
by  those  in  his  community  by  whom  he  is  well  known,  that  his  repu- 
tation for  truth  and  veracity  has  never,  so  far  as  he  knows,  been 
called  in  question  or  talked  about  among  his  neighbors,  might  well 
claim,  in  the  absence  of  evidence  to  the  contrary,  to  have  shown  at 
least  a  primd  facie  case  of  good  character  in  this  respect,  and  to 
have  produced  the  most  direct  and  satisfactory  evidence,  to  rebut 
evidence  of  bad  character,  in  case  any  may  hiave  been  produced 
against  him. 

I  am  therefore  of  opinion  that  the  court  committed  an  error  in 
rejecting  the  testimony  of  the  witness  McCallister,  oflfered  in  sup- 

e)rt  of   the  reputation  for  truth  and  veracity  of  iiie  witness   Mc- 
owell.     Numerous  other  errors  were  assigned,  but  as  they  were 
waived  by  counsel,  it  is  imnecessary  to  consider  them. 

I  think  the  judgment  should  be  reversed,  the  indictment  quashed, 
and  the  case  remanded  to  the  Circuit  Court  for  further  proceedings. 
The  other  judges  concurred.  Judgment  reverted. 
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JOHK   GoODAMi  V.  ThB   StATB  OF   OhIO, 

(22  Ohio  St.  Rep.  20S.    Sapreme  Court,  1871.) 

Larceny, —  Variance, —  Orim.  Oode^  sec,  91. 

Where  an  indictment  charged  the  defendant  with  stealing  a  sUver  teapot,  and  other 
named  articles  of  silver  ware,  and  the  evidence  on  the  trial  showed  that  the  articles 
stolen  were  plated  ware  consisting  of  only  one  twenty-fifth  part  silver,  and  there  was 
no  finding  of  the  coort,  or  evidence  showing  that  the  variance  was  material  to  the 
merits  of  the  case,  or  prejudicial  to  the  defendant :  ffeldf  that  the  variance  was  not 
fatal,  and  the  defendant  was  properly  convicted,  there  being  a  good  legal  description 
of  the  articles  stolen  after  the  false  word  "  silver  "  is  rejected. 

Motion  for  the  allowance  of  a  writ  of  error  to  the  Court  of  Com- 
mon Pleas  of  Hamilton  County. 

The  plaintiff  was  tried  and  convicted  on  an  indictment  for  larceny. 
The  property  charged  to  have  been  stolen  consisted  of  various 
articles  of  table  ware,  and  were  described  in  the  indictment  as 
being  "  silver  articles,"  as  *'  one  silver  coffee-pot,  one  silver  tea-pot," 
&c.  On  the  trial,  it  appeared  that  the  articles  stolen  were  not  silver 
ware,  but  such  as  are  denominated  plated  ware,  consisting  of  only 
about  one  twenty-fifth  part  silver.  It  is  assigned  for  error  that 
this  evidence  did  not  support  the  indictment,  and  that  the  prisoner 
should  have  been  acquitted  on  accoimt  of  the  variance. 

C.  M.  Blackburn^  for  the  motion. 

No  argument  or  brief  against  the  motion  was  found  among  the 
files. 

By  the  Coubt.  At  common  law  this  would  have  been  a  fatal  va- 
riance, and  the  only  question  is  whether  the  defect  is  cured  by  sec- 
tion 91  of  the  Criminal  Code,  66  Ohio  L.  301.  It  is  there  pro- 
vided, that  when  there  is  a  variance  between  the  statement  in  an 
indictment,  and  the  evidence  offered  in  proof  thereof,  "  in  the  name 
or  description  of  any  matter  or  thing  whatsoever  therein  named  or  de- 
scribed, such  variance  shall  not  be  deemed  ground  for  an  acquittal  of 
the  defendant,  unless  the  court  before  which  the  trial  shall  be  had 
shall  find  that  such  variance  is  material  to  the  merits  of  the  case,  or 
may  be  prejudicial  to  the  defendant." 

There  being  no  such  finding  by  the  court,  it  seems  to  us  that  the 
case  comes  fairly  within  this  provision  of  the  Code,  and  that  the 
defect  is  cured  by  it.  To  what  cases  of  defective  description  this 
provision  of  the  Criminal  Code  can  be  constitutionally  applied,  or 
what  is  the  exact  line  between  a  "  variance "  within  its  meaning, 
and  a  failure  of  proof,  we  need  not  decide  in  the  present  case.  We 
think  it  safe  at  least  to  give  it  effect  in  cases  like  this,  where  the 
false  part  of  the  description  being  rejected  a  perfect  legal  descrip- 
tion remains  ;  and  where  the  court  do  not  find,  and  it  does  not  ap- 
pear in  proof,  that  it  was  material  to  the  merits  of  the  case,  or  that 
the  defendant  was  prejudiced  thereby.  Motion  overruled. 
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Alexander  P.  Ai!n>EBSON  v.  The  State. 

(22  Ohio  St.  Rep.  305.     Sapreme  Court,  1872.) 
SaiU  of  Intoxicating  Liqttor.  —  Agency, 

Where,  in  a  proiecution  for  nnlawfhlly  selling  intoxicating  liquor,  it  appears  hy  the 
eyidence  for  the  State  that  the  sale  was  made  by  the  agent  of  the  defendant  in  chai^ 
of  the  establishment  where  the  liquor  was  sold,  it  is  competent  for  the  defendant  to 
rebut  the  presumption  of  prim&^ade  agency,  which  the  evidence  makes  against  him, 
by  showing  that  the  sale  was,  m  fact,  made  without  his  authority  and  against  bis 
directions. 

But  the  directions  to  the  agent,  forbidding  the  sale,  must  be  in  good  faith ;  for  however 
notorious  or  formal  they  may  be,  they  can  have  no  effect  if  they  are  merely  colorable. 
The  fact  of  agency  is  to  be  determined  by  the  real  underttanding  between  the  principal 
and  agent. 

Erbor  to  the  Court  of  Common  Pleas  of  Lorain  County ;  reserved 
in  the  District  Court. 

The  plaintiff  in  error  was  indicted,  in  the  Court  of  Common  Pleas 
of  Lorain  County,  for  unlawfully  selling  intoxicating  liquor  to  a 
minor,  in  violation  of  the  statute. 

The  State  introduced  evidence  tending  to  prove  that  the  defend- 
ant, at  the  time  of  the  acts  charged  in  the  indictment,  was  the 
ovnier  of  a  saloon  in  said  county,  which  was  managed  and  conducted 
by  one  IngersoU  as  his  clerk  and  agent ;  that  defendant  also  kept 
and  managed  a  grocery  store  in  a  building  some  ten  rods  distant 
from  said  saloon,  and  only  went  to  the  saloon  occasionally ;  that,  on 
the  day  named  in  the  indictment,  said  IngersoU,  acting  as  agent  of 
defendant,  unlawfully  sold  intoxicating  liquor  to  one  Bartlett,  a 
minor.  The  defendant,  in  his  turn,  offered  evidence  tending  to 
prove  that  he  employed  IngersoU  only  to  make  lawful  sales ;  that 
he  repeatedly  gave  him  most  strict  and  positive  instruction  to  seU 
no  intoxicating  liquor  to  any  minor,  and  that,  in  making  said  sale  to 
Bartlett,  IngersoU  had  acted  without  authority  from  defendant,  and 
without  defendant's  knowledge,  but  the  court  excluded  said  evidence 
from  the  jury. 

The  defendant  asked  the  court  to  charge,  that  if  IngersoU  made 
said  sale  in  violation  of  the  instructions  of  his  principal,  and  con- 
trary to  his  known  wishes,  the  defendant  would  not  be  Uable  for 
said  sale ;  but  the  court  refused  to  so  instruct  the  jury. 

The  court  charged,  that  if  IngersoU  was  employed  as  the  agent 
of  defendant  to  seU  intoxicating  Uquors  according  to  law,  and,  in 
the  course  of  said  employment,  did  make  the  sale  charged  in  the 
indictment,  the  defendant  was  liable  therefor,  though  said  sale  was 
made  in  violation  of  his  express  and  positive  instructions.  The 
defendant  excepted  to  said  exclusion  of  evidence,  to  the  refusal  to 
charge,  and  to  the  charge  as  given,  and  his  biU  of  exceptions  was 
allowed,  signed,  and  sealed. 

A  verdict  of  guUty  was  returned  against  the  plaintiff  in  error, 
and  a  fine  was  adjudged  against  him. 

The  case  was  brought  before  the  District  Court  on  writ  of  error, 
where  it  was  reserved  for  decision  by  the  Supreme  Court. 

The  rulings  of  the  court  in  excluding  the  evidence  offered  by  tlic* 
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plaintiff  in  error,  and  in  refusing  to  charge  as  asked,  and  in  the 
charge  as  given,  are  assigned  for  error. 

N.  L,  Johnson^  for  plaintiff  in  error. 

The  reporter  found  neither  name  nor  brief  of  counsel  for  State. 

Whitb,  J.  The  correctness  of  the  rulings  of  the  court  below 
depends  on  the  construction  to  be  given  to  a  provision  of  the  Act  of 
May  1, 1854,  providing  against  the  evils  resulting  from  the  sale  of 
intoxicating  liquors.     S.  &  C.  1431. 

The  provision  in  question  declares  that  it  shall  be  unlawful  for 
any  person  or  persons,  by  agent  or  otherwise^  to  sell  intoxicating 
liquors  in  the  cases  specified  in  the  act. 

To  bring  a  person  within  the  operation  of  the  act,  the  elements 
which  constitute  the  offence  must  attach  to  him.  Se  must  make  the 
sale.  It  is  immaterial  whether  he  does  it  directly  or  indirectly.  The 
object  in  using  the  phrase,  "  by  agent  or  otherwise,"  was  to  show 
expressly  and  imequivocally  that  the  act  was  intended  to  embrace 
every  means  that  the  person  charged  might  employ  in  effecting  the 
illegal  sale. 

In  giving  construction  to  the  statute,  the  court  below  applied  the 
rule  in  civil  cases,  which  holds  the  principal,  as  to  third  persons, 
liable  for  the  acts  of  his  agent  done  within  the  general  scope  of  his 
authority,  irrespective  of  actual  instructions  that  were  unknown  to 
the  person  dealing  with  the  agent.  In  such  case,  as  between  the 
principal  and  a  third  person  dealing  with  the  agent  on  the  faith  of 
his  apparent  authority,  the  law  conclusively  presumes  the  actual 
authority  of  the  agent  to  be  what  it  openly  appears  to  be ;  while,  as 
between  the  principal  and  agent,  the  extent  of  the  actual  authority 
may  be  shown. 

The  rule  as  to  the  conclusive  effect  of  the  primd  facie^  or  appar- 
ent authority  of  an  agent,  ought  not  to  be  applied  to  the  enforce- 
ment of  a  criminal  statute  where  such  statute  is  fairly  susceptible  of 
Si  different  construction.  The  accused,  in  such  case,  has  the  right  to 
rebut  the  presumption  of  primd  facie  agency,  which  the  evidence 
makes  a^inst  him,  by  showing,  if  he  can,  that  the  criminal  act  was, 
in  fact,  committed  without  his  authority  and  against  his  instruc- 
tions. 

Strictly  speaking,  the  legal  relation  of  principal  and  agent  does 
not  exist  in  regard  to  the  commission  of  criminal  offences.  All  who 
participate  in  the  commission  of  such  offence  are  either  principals 
or  accessories.  In  offences  less  than  felony  all  are  principals.  But 
when  it  in  fact  appears  that  the  person  accused  in  no  way  partici- 
pated in  the  commission  of  the  criminal  act,  he  ought  not,  by  con- 
struction, to  be  made  punishable  for  it. 

Of  course,  the  directions  to  the  clerk  or  agent  forbidding  the  sale 
must  be  in  good  faith  to  be  of  any  avail.  For  however  notorious  or 
formal  such  directions  may  be,  they  can  have  no  effect  if  they  are 
merely  colorable.  The  fact  of  agency  is  to  be  determined  by  the  real 
zmderstanding  between  the  principal  and  agent. 

Our  holding  in  this  case  is  sustained  by  the  decision  of  the 
Supreme  Court  of  Connecticut,  Bamea  v.  The  State  (19  Conn. 

VOL.  I.  43 
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398) ;  and  by  that  of  the  Supreme  Court  of  Massachusetts,  Com' 
monwealth  v.  Nichols^  10  Met.  259. 

Judgment  reversed,  and  cavise  remanded  for  a  new  triaL 


The  State  op  Nevada,  respondent,  v.  H.  L.  Robey,  appellant 

(8  Nevada,  312.    Supreme  Court,  1878.) 
Assault  with  Intent  to  murder,  —  Conviction  of  a  less  Offence. 

An  indictment  charging  that  defendant,  **  without  anthoritv  of  law  and  with  malice 
aforethonght,  did  shoot  at  A  B  with  a  shot-g^n  loaded  witii  leaden  hullets,  with  intent 
to  kill  him,  the  said  A  B,  &c./'  being  in  the  form  prescribed  bj  statute,  is  good  aftei 
verdict. 

An  indictment  charging  an  assault  with  intent  to  commit  murder  wiU  sustain  a  canTJo* 
tion  of  an  assault  wiw  a  deadly  weapon  with  an  intent  to  inflict  a  bodilj  injury. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  defendant  having  been  convicted  of  an  assault  with  a  deadly 
weapon  with  intent  to  inflict  bodily  injury,  and  sentenced  to  im- 
prisonment  in  the  state  prison  at  hard  labor  for  one  year,  took  this 
appeal  from  the  judgment. 

Robert  M.  Clarke^  for  appellant. 

L.  A.  Buchner^  Attorney  General,  for  the  respondent. 

By  the  Court,  Belknap,  J.  Upon  an  indictment  alleging  an 
assault  with  intent  to  commit  murder,  the  defendant  was  convicted 
of  an  assault  with  a  deadly  weapon  with  intent  to  infii^^  bodily 
injury.  The  indictment  charges  the  oflEence  as  follows :  "  That  on 
or  about  the  11th  day  of  Januanr,  A.  D.  1873,  at  the  city  of  Vir- 
ginia, in  the  County  of  Storey,  State  of  Nevada,  the  said  H.  L. 
Robey,  without  authority  of  law  and  with  malice  aforethought,  did 
shoot  at  William  Newsom,  with  a  shot-gun  loaded  with  powder  and 
leaden  bullets,  with  intent  to  kill  him,  the  said  William  Newsom,^' 
&c.,  &c. 

It  is  urged  that  the  indictment  is  fatally  defective  because  it  does 
not  charge  the  statutory  "  assault,"  nor  a  present  ability  to  commit  a 
violent  injury.  The  indictment  follows  the  form  prescribed  by  the 
statute  of  1867,  which  was  fully  considered  by  this  court  in  the  case 
of  The  State  v.  0' Flaherty^  7  Nev.  163.  In  considering  the  sub- 
stantial, essential,  and  material  facts  to  be  found  by  the  indictment, 
Mr.  Justice  Garber  said  :  "  They  are  that  the  defendant,  having  the 
ability  and  intent  unlawfully  and  with  malice  aforethought  to  kill, 
.  .  .  .  did  attempt  so  to  murder It  may  be  con- 
ceded that  these  facts  are  not  alleged  artistically  and  with  technical 
precision  ;  to  this  end  the  appropriate  word  '  assault '  should  have 
been  employed  and  an  intent  to  murder  should  have  been  stated. 
But  this  is  not  the  question  here.  It  is  sufficient,  no  objection  hav- 
ing been  made  before  judgment,  and  the  statutory  form  having  been 
followed,  that  the  requisite  facts  can  be  implied  from  the  allegations 
on  the  record  by  fair  and  reasonable  intendment ;  and  that  the  issue 
joined  was  such  as  necessarily  required  on  the  trial  proof  of  soidi 
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facts.  Thus  tested,  the  indictment  is  good.  The  words,  ^  shoot  at ' 
had,  before  the  statute  prescribed  this  form,  acquired  a  definite 
meaning  in  law,  and  had  been  held  to  imply  that  the  person  shot  at 
was  wimin  range  and  distance.  And  under  indictments  charging  a 
shooting  at  another  with  a  loaded  pistol  or  the  like,  it  was  ^ways 
permissible  and  necessary  to  prove  the  preparation  and  efficiency  of 
the  weapon  and  other  circumstances  evincing  the  ability  of  the  de- 
fendant to  do  the  mischief  intended.     It  is  also  substantially  alleged 

that  the  mischief  here  intended  was  to  murder The 

words  *  without  authority  of  law  and  with  malice  aforethought,' 
applied  to  the  shooting,  extend  on  and  qualify  the  intent  alleged, 
and  so  equally  refer  to  the  subsequent  words  '  to  kill.' " 

It  is  insisted  by  appellant's  counsel  that  an  indictment  charging 
an  assault  with  intent  to  commit  murder  will  not  sustain  a  convic- 
tion of  an  assault  with  a  deadly  weapon  with  intent  to  inflict  a 
bodily  injury  ;  that  the  specific  intent  to  inflict  a  bodily  injury  as 
distinguished  from  an  intent  to  murder  must  be  set  out  in  the  in- 
dictment. In  support  of  this  view  the  following  authorities  are 
relied  upon ;  Bonfanti  v.  The  State^  2  Minn.  123 ;  The  State  v. 
Neil,  37  Maine,  468 ;  Ogletree  v.  The  State,  28  Ala.  693 ;  Mor- 
man  v.  Mississippi^  24  Miss.  54  ;  Carpenter  v.  The  People,  4  Scam. 
197.  At  common  law  under  an  indictment  charging  the  higher 
offence,  the  defendant  could  be  found  guilty  of  a  lower  grade  of 
offence  of  the  same  generic  character.  Thus  upon  an  indictment 
for  murder  he  could  be  convicted  of  any  grade  of  homicide.  Upon 
an  indictment  for  grand  larceny  he  could  be  found  guilty  of  petit 
larceny.  ''  And  in  general,"  says  Mr.  Chitty,  ''  when  from  the  evi- 
dence it  appears  that  the  defendant  has  not  been  guilty  to  the  ex- 
tent of  the  charge  specified,  he  may  be  found  guuty  as  far  as  the 
evidence  warrants." 

In  MacKalley^s  case  it  was  said :  "  So  if  one  is  indicted  of  the 
murder  of  another  upon  malice  prepense  and  he  is  found  guilty  of 
manslaughter,  he  shall  have  judgment  upon  this  verdict,  for  the  kill- 
ing is  the  substance  and  the  malice  prepense  the  manner  of  it ;  and 
when  the  matter  is  found,  judgment  shall  be  given  thereupon 
although  the  manner  is  not  pursued ;  and  therewith  agrees  Plow. 
Cora.  101  b,  where  it  is  said,  '  When  the  substance  of  the  fact  and 
the  manner  of  the  fact  are  put  in  issue  together,  if  the  jury  find  the 
substance  and  not  the  manner,  judgment  shall  be  given  for  the  sub- 
stance.' "  9  Rep.  67  b.  In  like  manner  Coke  :  "  For  if  A.  be  ap- 
pealed or  indicted  of  murder,  viz. :  that  he  of  malice  prepense 
killed  I.,  A.  pleadeth  that  he  is  not  guilty  modo  et  forma,  yet  the 
jury  find  the  defendant  guilty  of  manslaughter  without  malice  pre- 
pensed ;  because  the  killing  of  I.  is  the  matter,  and  malice  prepensed 
is  but  a  circumstance."  Co.  Litt.  282 ;  Cro.  El.  464.  And  Phillips 
says  that  upon  an  indictment  for  murder  malice  is  a  circumstance 
in  a^ravation,  and  may  therefore  be  rejected  and  manslaughter 
found.     1  Phil.  Ev.  203. 

The  same  view  has  been  taken  by  the  courts  of  this  country.  It 
WBA  provided  by  the  Statutes  of  Massachusetts  that  every  person 
having  in  his  possession  ten  or  more  pieces  of  false  money,  knowing 
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the  same  to  be  false,  with  intent  to  utter,  &c.,  should  be  pimished 
by  imprisonment  in  the  state  prison  for  life,  or  for  any  term  of 
years.  It  was  also  provided  that  every  person  who  should  have  in 
his  possession  any  number  of  pieces  less  than  ten  should  be  impris- 
oned not  more  than  ten  years  m  the  state  prison,  or  by  fine  and  im- 
prisonment in  the  county  jail.  The  defendant  was  indicted  for 
having  in  his  possession  more  than  ten  pieces  of  counterfeit  coins ; 
the  verdict  found  him  guilty  of  having  in  his  possession  four  pieces. 
It  was  contended  that  the  verdict  was  in  eflfect  a  verdict  of  not 
guilty,  and  that  the  jury  could  not  find  the  defendant  guilty  if  he 
had  a  less  number  than  ten  pieces,  for  that  was  a  distinct  offence. 
But  these  objections  were  overruled  by  the  court.  Chief  Justice 
Shaw,  in  delivering  the  opinion,  said :  "  Although  the  general  rule 
is  that  every  material  averment  must  be  proved,  yet  it  by  no  means 
follows  that  it  is  necessary  to  prove  the  offence  charged  to  the 
whole  extent  laid.     It  is  quite  sufficient  to  prove  so  much  of  the 

charge  as  constitutes  an  offence  punishable  by  law The 

substance  of  the  crime  in  the  case  before  us  is  the  possession  of  coun- 
terfeit coins,  with  the  guilty  knowledge  and  intent  indicated ;  and 
this  is  a  substantive  offence  whether  the  number  of  pieces  be  over 
or  under  ten.  The  party  was  therefore  found  guilty  of  the  offence 
stated,  though  not  to  the  extent  laid  in  the  indictment.  Common' 
wealth  V.  Ghiffin^  21  Pick.  523. 

Do  the  authorities  relied  upon  to  reverse  the  judgment  in  the  case 
at  bar  contravene  the  common  law  rule  as  thus  stated  ?  In  Bonfanti 
V.  The  State  of  Minnesota  (2  Minn.  123)  the  defendant  was  in- 
dicted for  assault  with  intent  to  murder.  Upon  the  question  of 
existence  of  the  intent  to  murder  to  make  out  the*  crime  chained, 
the  court  held  that  in  order  to  convict  of  an  assault  with  intent 
to  murder  the  jury  must  find  the  existence  of  the  intention  y^  the 
mind  of  the  defendant  to  murder  the  party  assaulted,  for  in  the 
absence  of  that  intention  there  existed  but  the  simple  assault. 
The  question  whether  the  defendant  could  be  convicted  of  a  lesser 
offence  in  nowise  arose,  and  was  in  no  manner  considered  by  the 
court.  Subsequently,  however,  this  question  did  arise  in  Minnesota  in 
the  case  of  The  State  v.  Lessing  (16  Minn.  75)  ;  and  it  was  decided 
that  an  indictmeiit  for  the  higher  degree  would  sustain  a  conviction 
for  a  lesser  degree  of  the  same  offence. 

In  State  v.  NecU  (37  Maine,  468),  it  was  well  held,  as  in  Bon- 
fantV%  ease^  that  in  order  to  convict  of  an  assault  with  intent  to 
commit  murder  the  specific  intent  must  be  established.  The  evi- 
dence did  not  show  tnat  an  intention  to  murder  existed,  and  Uie 
verdict  was  set  aside.  The  courts  of  Maine  have  adhered  to  the 
common  law  rule.  In  77ie  State  v.  Waters  (39  Maine,  54),  it  was 
decided  that  an  assault  with  intent  to  murder  necessarily  embraced 
an  assault  with  intent  to  kill,  and  one  accused  of  the  greater  could 
be  found  guilty  of  the  lesser  offence. 

In  the  Alabama  case,  Ogletree  v.  State  (28  Ala.  693),  the  in- 
dictment allied  an  assault  with  intent  to  murder  one  TUler^  and 
to  prove  this  intent  threats  to  murder  Mitchell  were  admitted  in 
evidence.     The  court  held  that  the  class  to  which  this  offence  be- 
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longed  was  distinguished  from  the  class  in  which  a  general  felo- 
nious intent  is  sufficient  to  constitute  the  crime,  and  that  the  de- 
fendant should  not  have  been  convicted  of  the  offence  charged  unless 
his  intent  in  fact  was  the  same  as  laid  in  the  indictment ;  in  other 
words,  ^^  a  threat  of  the  defendant  made  at  a  particular  time  to 
kill  a  particular  man  is  not  legal  evidence  to  prove  that  at  a  sub- 
sequent time  he  assaulted  a  different  man,  or  that  he  intended  to 
murder  a  different  man."  The  effect  of  these  decisions  is,  that  the 
existence  of  the  specific  intent  to  murder  must  be  found  in  order 
to  convict  of  an  assault  with  intent  to  murder.  In  Alabama  (33 
Ala.  389),  it  has  been  adjudged  that  a  person  indicted  for  one 
felony  can  be  convicted  of  another  felony  necessarily  included  '' 
the  one  charged.  So  the  court  refused  to  arrest  judgment  where 
the  defendant  was  convicted  of  voluntary  manslaughter  upon  an 
indictment  charging  murder. 

It  was  decided  in  Mormon  v.  The  State  of  Mississippi  (24  Miss. 
54)  that  an  indictment  for  "  an  assault  and  battery  with  a  deadly 
weapon  with  intent  to  commit  murder  "  did  not  embrace  "  an  assault 
with  intent  to  commit  manslaughter."  Under  the  statutes  of  Mis- 
sissippi they  are  distinct  offences.  A  deadly  weapon  is  an  indis- 
pensable ingredient  of  the  former  offence,  and  must  be  alleged  and 
proved.  An  assault  with  intent  to  commit  manslaughter  is  not 
necessarily  made  with  a  deadly  weapon.  This  distinction  was  also 
taken  in  the  case  of  Hie  People  v.  Vdnard  (6  Cal.  562),  where  it 
was  said  :  "  It  is  apparent  that  the  weapon  or  instrument  with  which 
the  assault  was  committed  should  be  alleged  and  found,  as  the  fact 
that  the  assault  was  made  with  a  deadly  weapon,  &c.,  is  6l  the  sub- 
stance of  the  offence  and  distinguishes  it  from  an  ordinaiy  assault." 
The  defendant  must  be  fully  informed  of  the  charge,  as  if  one  be 
indicted  for  shooting  with  intent  to  kill  A,  he  cannot  be  convicted 
by  proof  of  shooting  with  intent  to  kill  B  ;  and  if  the  intent  to  mur- 
der by  drowning,  poisoning,  or  other  means  be  charged,  proof  of  the 
intent  by  shooting  will  not  suffice.  So  in  the  case  of  Carpenter  v. 
The  JPeople  (4  Scam.  1J7),  it  was  declared  that  upon  an  indictment 
for  assault  with  intent  to  commit  murder  the  accused  could  not  be 
convicted  of  assault  with  intent  to  commit  bodily  injury,  and  that  to 
constitute  the  latter  offence  the  assault  must  be  made  with  a  deadly 
weapon.  The  case  is  not  fully  reported,  and  it  is  probable  that  the 
indictment  did  not  charge  the  use  of  a  deadly  weapon,  for  the  court 
says :  "  We  are  therefore  of  the  opinion  that  on  the  indictment  in 
question  the  jury  were  not  authorized  to  find  the  defendant  guilty  of 
an  assault  \vith  intent  to  inffict  a  bodily  injury."  The  same  court 
afterwards  held  that  an  indictment  for  assault  with  intent  to  commit 
murder  by  means  of  a  butcher  knife  embraced  the  lesser  offence  of 
assault  with  a  deadly  weapon  with  intent  to  inflict  bodily  injury, 
and  we  have  followed  their  interpretation  of  the  case  against  Car- 
penter. Beckwith  v.  The  People^  26  III.  500.  In  Mississippi  the 
common  law  rule  has  been  recognized  and  adopted.  King  v.  The 
State,  5  Howard,  730 ;  HaH  v.  The  State,  25  Miss.  378. 

Section  412  of  the  Criminal  Practice  Act  of  the  State  of  Nevada 
is,'  with  some  exceptions,  declaratory  of  the  common  law.     It  pro- 
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vides :  "  In  all  cases  the  defendant  may  be  found  guilty  of  any 
offence  the  commission  of  which  is  necessarily  included  in  that  with 
which  he  is  charged  in  the  indictment,  or  may  be  found  guilty  of 
an  attempt  to  commit  the  offence  charged."  This  section  is  a  lit- 
eral copy  of  section  424  of  the  act  regulating  proceedings  in  crim- 
inal cases  of  the  State  of  California,  and  before  its  adoption  by  the 
Legislature  of  our  State  had  received  a  judicial  construction  by  the 
California  Supreme  Court.  It  is  well  settled  that  where  a  statute 
has  received  a  judicial  construction  and  is  afterwards  adopted  by 
another  state,  the  construction  as  well  as  the  terms  of  the  statute 
will  be  deemed  adopted.  It  is  presumed  that  the  Legislature  in- 
tended to  adopt  the  revised  construction  ;  different  language  would 
have  been  employed  had  the  intention  been  to  exclude  it. 

In  People  v.  Davidson^  decided  at  the  January  Term,  1855  (5 
Cal.  134),  the  court  held  that  an  assault  with  a  deadly  weapon  with 
intent  to  inflict  bodily  injury  was  necessarily  included  in  an  indict- 
ment charging  an  assault  with  intent  to  commit  murder.  A  verdict 
for  the  lesser  offence  was  held  regular,  and  judgment  thereupon  sus- 
tained. The  identical  question  was  again  before  the  court  in  Peo- 
ple V.  English  (30  Cal.  217),  and  the  decision  in  People  v.  David- 
Hon  was  followed  and  approved.  Authorities  in  support  of  the 
views  herein  expressed  are  numerous.  In  addition  to  those  already 
referred  to  the  following  may  be  cited :  22  Wend.  167 ;  17  Wend. 
386  ;  3  Hill,  93 ;  5  Porter,  523 ;  7  Porter,  495 ;  5  Ala.  477 ;  5 
Harris,  126  ;  5  Barr,  83 ;  1  Yeates,  6 ;  Rice,  432 ;  15  Mass.  187 ;  7 
Conn.  54  ;  9  Conn.  259 ;  5  Mo.  497. 

It  is  also  assigned  as  error  that  it  does  not  appear  from  the  in- 
dictment or  the  verdict  that  the  offence  was  "  committed  without 
considerable  provocation,"  or  ''  where  the  circumstances  show  an 
abandoned  and  malignant  heart."  These  are  negative  qualifica- 
tions of  the  offence  and  are  not  essential  to  either  the  indictment  or 
verdict.  They  must  be  taken  advantage  of  in  defence  at  the  trial 
People  V.  Nugent^  4  Cal.  341 ;  People  v.  Kennedy^  5  Cal.  134 ; 
People  V.  Vanard,  6  Cal.  562 ;    People  v.  Unglish,  30  Cal.  214. 

After  a  careful  consideration  of  this  appeal,  we  are  of  the  opinion 
that  the  judgment  is  sustained  alike  by  reason  and  authority.  The 
defendant  was  fully  informed  by  the  indictment  of  the  charge 
against  him  and  of  the  means  employed  in  committing  it.  He  is 
accused  of  intent  to  murder  by  shooting ;  murder  by  shooting  can- 
not be  effected  without  bodily  mjury.  The  offence  of  which  he  was 
convicted  is  therefore  necessarily  embraced  in  the  one  charged.  By 
the  indictment  he  is  charged  with  the  particular  act  of  which  he  was 
convicted,  but  in  a  higher  grade  of  crime.  The  particular  act  is 
found ;  the  means  employed  in  its  perpetration  are  found  as  chaiged ; 
but  instead  of  an  intent  to  murder,  the  jury  find  an  intent  to  do 
bodily  harm.  The  conviction  of  the  lesser  crime  could  not  haye 
prejudiced  his  defence. 

it  is  ordered  that  the  judgment  be  affirmed. 
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William  Silvits  v.  The  State. 

(22  Ohio  St.  Rep.  90.     Supreme  Court,  1871.) 
Homicide.  —  Burden  of  Proof  of  Self-defence. 

On  the  trial  of  an  indictment  ftr  murder,  the  burden  of  proying  that  the  homicide  was 
excusable,  on  the  eround  of  self-defence,  rests  on  the  defendaut,  and  must  be  esti^ 
liflhed  bj  a  preponderance  of  the  evidence. 

Ebbob  to  the  Court  of  Common  Pleas  of  Athens  County. 

The  defendant  was  indicted  for  murder  in  the  second  degree,  and 
convicted  of  manslaughter.  It  appears  from  the  evidence  that  the 
deceased,  Lester  Wines,  came  to  his  death  from  a  wound  in  the  neck, 
which  severed  an  artery,  and  that  the  wound  was  inflicted  with  a 
knife,  by  the  defendant,  while  he  and  the  deceased  were  together  in 
a  cornfield,  no  third  person  being  present.  The  State,  among  other 
things,  gave  in  evidence  certain  confessions  of  the  defendant,  in  which 
he  stated  that  what  he  did  to  the  deceased  was  done  in  self-defence. 

The  defendant  testified  on  his  own  behalf,  and,  in  effect,  stated 
that  a  dispute  arising  between  him  and  the  deceased,  the  latter 
threatened  to  beat  him  and  did  strike  him,  and  that  he,  through  fear, 
and  in  self-defence,  struck  the  deceased  with  the  knife. 

The  evidence  of  the  State  tended  to  disprove  the  grounds  of  self- 
defence  claimed  by  the  defendant. 

The  evidence  being  closed,  the  court,  among  other  things,  charged 
the  jury  as  follows :  "  The  defendant  having  admitted  the  taking  of 
the  life  of  the  deceased,  Lester  Wines,  and  seeking  to  show  that  he 
took  it  in  self-defence,  the  burden  of  proof  >s  on  him  ta  show,  by  a 
preponderance  of  evidence,  that  what  he  did  was  necessary  to  be  done 
in  order  to  save  his  own  life,  or  to  protect  himself  from  enormous 
bodily  harm."  And  the  court  also  charged  as  follows  :  "  In  order 
that  the  defendant  may  avail  himself  of  the  plea  of  self-defence,  it 
is  necessary  that  he  show  the  jury,  by  a  preponderance  of  evidence, 
that  when  he  struck  the  mortal  blow,  he  was  actuated  by  fear  and 
apprehension  of  death,  or  great  bodily  harm,  at  the  hands  of  the 
deceased,  Lester  Wines;  and  moreover,  that  he  had  reasonable 
grounds  for  entertaining  such  fear  and  apprehension.  The  mere 
fact  that  the  defendant  is  an  old  man  is  not  conclusive  of  this  ques- 
tion. But  the  jury  will  look  to  all  the  circumstances  of  the  trans- 
action, as  well  as  the  relative  age  and  strength  of  the  parties."  To 
these  instructions  the  defendant  excepted. 

And  the  defendant's  counsel  asked  the  court  to  instruct  the  jury 
as  follows :  That  the  State  must  prove  to  the  jury,  beyond  a  reason- 
able doubt,  that  the  killing  of  Lester  Wines  was  unla^rful,  and  that 
the  blow  that  caused  the  death  of  Lester  Wines  was  struck  unlaw- 
fully and  not  in  self-defence ;  and  if  the  State  shall  fail.to  satisfy  the 
jury,  beyond  a  reasonable  doubt,  that  the  said  killing  was  done 
unlawfully,  then  the  verdict  must  be  for  the  defendant."  This  in- 
struction the  court  refused  to  give,  and  the  defendant  excepted. 

Sentence  having  been  pronounced  against  the  defendant,  the  case 
is  brought  here,  on  writ  of  error,  for  reversal  of  the  sentence  and 
for  a  new  trial,  on  the  ground  that  the  court  erred  in  its  charge  to 
the  jury,  and  in  refusing  to  charge  as  asked. 
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Wi  Reed  Q-oldeUy  for  plaintiff  in  error. 

C,  H.  Groavenor^  on  same  side. 

Charles  Townsend^  Prosecuting  Attorney,  for  the  State. 

White,  J.  The  charge  of  the  court  in  this  case  is  to  be  under< 
stood  in  the  light  of  the  case  made  by  the  evidence  on  the  trial. 
There  was  no  dispute  as  to  the  fact  that  the  deceased  came  to  his 
death  from  a  wound  in  a  vital  part,  inflicted  by  the  defendant  with 
a  deadly  weapon.  This  was  admitted  by  the  defendant  in  his  testi- 
mony ;  and  he  sought  to  justify  or  excuse  the  act,  on  the  ground 
that  he  did  it  in  seli-defence. 

The  only  question,  therefore,  is,  whether  the  law  devolved  upon 
him  the  burden  of  showing  the  existence  of  the  circumstances  neces- 
saiy  to  constitute  a  justification  or  excuse. 

The  court,  in  its  charge,  ruled  that  it  did,  and  that  a  preponder- 
ance of  evidence  was  all  that  was  required  for  the  purpose.  The  gist  of 
the  instruction  which  the  court  refused  was,  that  the  burden  was  on 
the  State  to  show  beyond  a  reasonable  doubt,  by  afl&rmative  evidence, 
otherwise  than  by  the  presumption  arising  from  the  homicide,  that 
the  fatal  wound  was  not  inflicted  by  the  defendant  in  self-defence. 

The  proposition  contained  in  this  instruction  would  not  only  de- 
stroy the  presumption  arising  from  the  homicide,  but,  by  its  adop- 
tion, what  is  recognized  in  the  books  as  a  defence  would  cease  to  be 
such,  in  any  just  sense,  because  the  burden  would  be  cast  on  the 
State  of  disproving  its  existence  in  order  to  support  the  indictment. 
We  think  the  ruling  of  the  court  was  right,  both  upon  principle  and 
authority. 

In  Best  on  Presumptions,  it  is  said  to  be  Skpresumptio  /um,  founded 
partly  on  the  principle,  that  every  person  must  be  taken  to  intend 
that  which  is  the  immediate  and  natural  consequence  of  his  deliberate 
acts,  but  deriving  additional  fore«  from  considerations  of  public  pol- 
icy, that,  where  the  fact  of  slaying  has  been  proved,  malice  must  be 
intended,  and  that  all  circumstances  of  justification  or  extenuation 
are  to  be  made  out  by  the  accused,  imless  they  appear  from  the  evi- 
dence adduced  against  him.     Sec.  129,  p.  177. 

The  same  doctrine  is  laid  down  in  Foster's  Crown  Cases,  225 ;  1 
Hawk.  P.  C.  chap.  13,  sec.  32 ;  1  East  P.  C.  224,  sec.  12  ;  4  BL 
Com.  S.  P.  201. 

The  text-writers  are  fully  supported  by  the  adjudged  cases. 

In  Legg^s  case^  reported  in  Kelyng,  27,  John  Legg  was  indicted 
for  the  murder  of  Robert  Wise ;  and  "  it  was  upon  the  evidence 
agreed,  that  if  one  kill  another  and  no  sudden  quarrel  appeareth, 
this  is  murder,  and  it  lieth  on  the  party  indicted  to  prove  the  sud- 
den quarrel.'' 

In  the  leading  case  of  TTie  King  v.  Oneby  (2  Ld.  Raym.  1493), 
the  question  arose  on  a  special  verdict  The  objection  was  that  the 
homicide  was  upon  a  sudden  quan-el,  and  so  but  manslaughter ; 
whereupon  Lord  Raymond,  C.  J.,  delivering  the  unanimous  decision 
of  the  court,  stated  the  rule  thus :  "  In  answer  to  this  objection,  I 
must  first  take  notice  that  when  a  man  is  killed,  the  law  will  not 
presume  that  it  was  upon  a  sudden  quarrel,  unless  it  is  proved  to  be ; 
and,  therefore,  in  Legg's  case,  it  was  agreed  upon  evidence,  that  if 
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A  kill  B,  and  no  sudden  quarrel  appears,  it  is  murder ;  for  it  lies 
upon  the  party  indicted  to  prove  the  sudden  quarrel." 

The  same  principle  pervades  the  later  English  cases.  Thus,  in 
The  King  v.  Oreenacre  (8  Car.  &  P.  42),  Tindall,  C.  J.,  instructed 
the  jury  thus :  **  There  are  several  principles  of  law  relating  to  this 
subject,  one  of  which  is  perfectly  clear,  viz. :  that  where  it  appears 
that  one  person's  death  has  been  occasioned  by  the  hands  of  another, 
it  behooves  that  other  to  show  from  evidence,  or  by  inference  from 
the  circimistances  of  the  case,  that  the  ofiEence  is  of  a  mitigated  char- 
acter, and  does  not  amount  to  the  crime  of  murder."  See,  also.  Re- 
gina  v.  Kirkham^  lb.  116. 

The  same  rule  was  recognized  and  applied  by  the  Supreme  Court 
of  this  State  in  the  case  of  The  State  v.  Turner^  where  the  presump- 
tion was  held  to  be  limited,  under  our  statutes,  to  murder  in  the 
second  degree.  Wright,  20.  And  by  the  Supreme  Court  of  Mas- 
sachusetts, in  the  case  of  Commonwealth  v.  York  (9  Met.  93),  and 
in  the  subsequent  case  of  Commonwealth  v.  Webster^  5  Cush.  305. 

True,  in  the  forgoing  cases,  the  question  was  on  reducing  the 
homicide  from  a  higher  to  a  lower  grade.  But  if  the  burden  is  on 
the  defendant  to  show  circumstances  of  mitigation,  a  fortiori^  is  the 
burden  on  him  to  show  the  circumstances  to  wholly  excuse  the  act. 

In  Rex  V.  Morrison  (8  Car.  &  P.  222),  the  defendant  was  on  trial 
for  manslaughter.  It  was  argued  that  as  no  witness  was  present  at 
the  giving  of  the  wounds,  from  which  death  ensued,  it  could  not  be 
said  that  it  was  not  accidental.  In  response  to  this  claim.  Park,  J., 
said  :  "  I  cannot  agree  to  that  view  of  the  case ;  because  no  person 
was  present,  is  it  to  be  inferred  that  it  was  an  accident,  without  any 
evidence  on  the  part  of  the  prisoner  ?  I  say  not."  And  the  learned 
judge  goes  on  to  say,  that,  if  the  homicide  be  shown  to  have  been 
occasioned  by  the  prisoner,  it  "  will  be  murder  or  manslaughter,  as 
the  circumstances  may  turn  out,  unless  it  is  shown  by  the  prisoner 
to  have  been  occasioned  by  accident." 

And  in  the  late  case  of  the  People  v.  Schryver^  before  the  Court 
of  Appeals  of  New  York  (42  N.  x .  1),  the  defendant,  on  a  charge 
of  manslaughter,  set  up  that  he  killed  the  deceased  in  self-defence. 
The  court  held,  that  "  the  People,  in  every  case  of  homicide,  must 
prove  the  corpus  delicti  beyond  a  reasonable  doubt,  and  if  the  pris- 
oner claims  a  justification,  he  must  take  upon  himself  the  burden  of 
satisfying  the  jury  by  a  preponderance  of  evidence."  And  it  was 
said :  "  He  must  produce  the  same  degree  of  proof  that  would  be 
required  if  the  blow  inflicted  had  not  produced  death,  and  he  had 
been  sued  for  assault  and  battery,  and  had  set  up  a  justification." 

A  like  principle  prevails  where  the  defence  of  insanity  is  set  up. 
The  materiality  of  the  fact  of  insanity  upon  the  issue  is  to  rebut  the 
criminal  intent  of  the  injurious  act,  which  is  presumed  to  exist  from 
sanilr.  In  regard  to  this  defence,  the  rule  is  that  the  burden  is  on 
the  defendant  to  establish  it  by  a  preponderance  of  evidence.  Clark 
V.  State,  12  Ohio,  494 ;  Loeffner  v.  State,  10  Ohio  St.  599 ;  Com- 
fncnwealth  v.  Eddy,  7  Gray,  583. 

The  principle  of  these  decisions  is,  that,  in  judicial  investigation, 
facts  legally  presumed   are,  until   rebutted,  as  effectual   as   facts 
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proTed.  And  where  a  party  claims  to  control  the  legal  effect  A 
facts  by  the  alleged  existence  of  other  facts,  the  burden  is  on  him  to 
show  a  preponderance  of  evidence  in  favor  of  the  existence  of  the 
latter.  Facts  which  are  neither  proved,  nor  to  be  presumed,  are,  for 
judicial  purposes,  regarded  as  not  existing. 

In  regard  to  the  suggestion  that  the  charge  was  calculated  to  mis- 
lead the  jury,  by  depriving  the  defendant  of  the  benefit  of  gi-ounds 
of  justification  or  excuse  arising  out  of  evidence  produced  by  the 
State,  we  deem  it  only  necessary  to  say,  we  do  not  think  the  charge 
can  be  fairly  understood  as  withdrawing  from  the  consideration  of 
the  jury  any  evidence  in  the  case  tending  to  show  such  justification 
or  excuse.  We  understand  the  meaning  of  the  charge  to  be  no 
more  than  this,  that  the  burden  was  on  the  defendant  to  show,  from 
the  evidence  in  the  case,  that  the  grounds  of  self-defence  existed 
which  would  justify  him  in  taking  the  life  of  the  deceased. 

Judgment  ccffirmed. 


Thb  People  of  the  State  of  Califobnia  v.  Cybus  San- 

FOBD. 

(48  Gal.  29.     Sapreme  Court,  1872.) 

JhdidmenL  —  Objection  to  Juror.  —  Waiver,  —  Expert,  —  ReUgiotu  Be- 

Uef,  —  Oral  Instructions, 

In  an  indictment  for  murder  it  was  charged  that  the  accused, "  on  the  fourth  day  of  Sep- 
tember, A.  D.  1870,  at  the  County  and  State  aforesaid,  did  feloniously,  wilful! j,  ma- 
liciouslj,  and  of  his  malice  aforethought  shoot,  kill,  and  murder  one  Enoch  Barnes" 
Held,  to  be  a  sufficient  charge  of  the  death  of  Barnes. 

Where,  in  a  criminal  case,  a  juror  whose  name  is  on  the  poll-tax  list  onlj  is  sworn  to 
trj  the  cause,  and  the  defendant  receives  the  juror  without  objection  as  to  his  compe- 
tency, he  cannot  be  heard,  after  the  verdict  is  rendered,  to  object  that  the  juror  wu 
lackmg  in  this  particular. 

In  a  criminal  case  the  defendant's  counsel  offered  to  question  a  witness  as  to  her  hus- 
band having,  at  her  instance,  approached  the  defendant's  friends  for  the  purpose  of  ob- 
taining money  from  him.  The  proffer  was  denied  by  the  court  ''  for  the  present" 
No  exception  was  reserved,  the  proffer  was  not  subsequently  renewed,  and  no  effort 
was  made  to  obtain  an  ultimate  oecision  on  the  point.  Held,  that  it  must  be  coiisid> 
ered  as  waived. 

A  witness,  even  though  not  an  expert,  who  details  a  conversation  had  between  himself 
and  another,  may  also,  in  connection  therewith,  state  his  opinion,  belief,  or  impression 
as  to  the  state  of  the  mind  of  such  person  as  these  seemed  to  the  witness  at  the  time 
of  the  conversation. 

No  person  is  to  be  held  incompetent  to  be  a  witness  in  this  State  on  account  of  his  opin- 
ions on  matters  of  religious  belief.  Held  (Crockett,  J.,  dissenting),  that  this  rule  ap- 
plies to  dying  declarations. 

The  giving  of  an  oral  instruction  to  the  jury,  in  a  criminal  case,  without  the  consent  of 
the  defendant,  is  error ;  and  the  consent  of  the  defendant  cannot  be  presumed  ^m 
his  presence  and  failure  to  make  the  objection  when  the  oral  instruction  is  given. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial  Dis- 
trict, County  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion. 

Haven  ^  Howard^  for  appellant. 

Attorney  General  Jo  Hamilton^  for  respondent. 

By  the  Court,  Wallace,  C.  J.  The  defendant  was  convicted  of 
the  crime  of  murder  in  the  second  degree,  committed  in  the  felonious 
killing  of  one 'Enoch  Barnes ;  and  from  the  judgment  rendered,  and 
an  order  of  the  court  denying  his  motion  for  a  new  trial,  he  proae- 
cuted  this  appeal. 
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First.  The  fir^t  point  made  challenges  the  sufficiency  of  the  in- 
dictment, which,  after  the  usual  caption,  is  as  follows :  — 

*•  The  said  Cyrus  Sanf  ord  is  accused  by  the  Grand  Jury  of  the 
County  of  Los  Angeles,  State  of  California,  by  this  indictment, 
found  this  eighth  day  of  September,  A.  D.,  one  thousand  eight  hun- 
dred and  seventy,  of  the  crime  of  murder,  committed  as  follows : 
The  said  Cyrus  Sanford,  on  the  fourth  day  of  September,  A.  D. 
eighteen  hundred  and  seventy,  at  the  County  and  State  aforesaid,  did 
feloniously,  wilfully,  maliciously,  and  of  his  malice  aforethought 
shoot,  kill,  and  murder  one  Enoch  Barnes,  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  People  of  the  State  of  Cali- 
fornia." It  is  objected  that  '*the  indictment  does  not  state  that 
Barnes  died  within  a  year  and  a  day,"  &c.  This  objection  rests 
upon  the  circumstance  that  the  time  of  the  death  is  not  specially 
stated;  and  if  there  be  anything  in  the  objection,  it  might  have 
been  extended  further,  as  it  is  not  specially  stated  that  Barnes  died 
at  all.  But  the  averment  in  substance  is  that  he  died  on  the  fourth 
day  of  September,  1870,  for  it  is  alleged  that  on  that  day  the  pris- 
oner, of  lus  malice  aforethought,  did  kill  and  murder  him  —  and 
this,  under  the  provisions  of  l£e  Criminal  Practice  Act,  is  sufficient. 
People  V.  Cronin^  34  Cal.  191. 

Second.  There  is  nothing  in  the  objection  to  the  competency  of 
the  juror.  It  was  the  duty  of  the  defendant  in  the  first  place  to 
have  examined  him  as  to  his  competency  in  the  respect  referred 
to  at  the  time  the  jury  was  empanelled.  He  does  not  seem  to  have 
made  any  objection  to  his  competency  even  afterwards,  but  took 
his  trial  before  him  with  a  knowledge  of  the  fact  that  his  name  was 
on  the  poll-tax  list  only,  and  not  on  the  real  or  personal  property 
tax  list.  Having  deliberately  taken  his  chance  of  a  favorable  ver- 
dict, he  cannot  be  heard  to  object  now  that  a  juror  of  his  own 
choosing  was  lacking  in  a  qualffication  of  this  technical  character. 
People  V.  Stonecifer^  6  Cal.  405. 

Third.  The  record  does  not  make  it  apparent  that  the  court 
definitely  refused  to  permit  the  prisoner's  counsel  to  interrogate  the 
witness,  Dolores  Arosco,  as  to  her  husband  having,  at  her  instance, 
approached  the  prisoner's  friends  for  the  purpose  of  obtaining 
money  from  him.  The  proffer  upon  that  point  was  denied  by  the 
court  "  for  the  present,"  and  no  exception  was  reserved.  The  cross- 
examination  of  the  witness  was  thereupon  continued  at  a  consider- 
able length  upon  other  points  ;  but  the  proffer  was  not  subsequently 
renewed,  nor  was  any  effort  made  to  obtain  the  ultimate  decision 
of  the  court  thereon ;  and  the  point  must  therefore  be  considered 
as  waived. 

Fourth.  The  next  point  relied  upon  concerns  the  admissibility  of 
the  evidence  given  by  Burns,  the  sheriff,  by  whom  the  prosecution 
were  permitted  to  prove  certain  dying  declarations  of  the  deceased. 
The  witness  was  asked  by  the  prosecution  to  state  the  condition  of 
mind  of  the  deceased  at  the  time — whether  it  was  clear  or  con- 
fused. This  was  objected  to  by  the  defence,  because  the  witness 
was  not  a  medical  man,  &c. ;  but  the  objection  was  overruled,  and 
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the  witness  answered  in  substance,  that,  judging  trom  the  conver- 
sation of  the  deceased  at  the  time,  his  mind  was  clear.  It  is  said 
here,  for  the  prisoner,  that  this  was  the  expression  of  a  mere 
opinion,  by  a  non-expert  witness,  and  should  have  been  excluded 
on  that  ground.  We  do  not  think  so.  We  understand  the  rule 
on  this  point  to  be  that  a  witness,  even  though  not  an  expert,  who 
details  a  conversation  had  between  himself  and  another,  may  also, 
in  connection  therewith,  state  his  opinion,  belief,  or  impression,  as 
to  the  state  of  the  mind  of  such  person,  as  these  seemed  or  ap- 
peared to  the  witness  at  the  time  of  the  conversation.  The  impres- 
sion made  upon  the  mind  of  Bums,  to  the  effect  that  the  mental 
condition  of  the  deceased  was  imobstructed,  was  an  impression  he 
had  formed  by  personal  observation.  He  had  heard  the  utterances 
of  the  deceased ;  these  he  could  repeat,  or  substantially  repeat,  to 
the  jury ;  but  he  had  also  observed  his. tone,  gesture,  appearance, 
and  his  general  demeanor  at  the  time ;  these  he  could  not  be  ex- 
pected to  reproduce  to  the  jury  as  he  saw  and  observed  them  ;  nor 
could  he  even  describe  them  in  giving  his  evidence,  without  in  some 
degree  indicating  his  own  opinion  or  impression  of  what  they  were 
—  and  this,  it  is  said,  he  may  not  be  permitted  to  do.  We  think, 
however,  that  this  cannot  be  said  to  be  an  expression  of  the  mere 
opinion  of  the  witness  in  the  objectionable  sense.  La  the  language 
of  Judge  Graston :  "  It  approaches  to  knowledge,  and  is  knowledge, 
so  far  as  the  imperfection  of  human  nature  will  permit  knowledge 
of  these  things  to  be  acquired ;  and  the  result  thus  acquired  shomd 
be  communicated  to  the  jury,  because  they  have  not  had  the  oppor- 
tunities of  personal  observation,  and  because  in  no  other  way  can 
they  effectually  have  the  benefit  of  the  knowledge  gained  by  the 
observations  of  others."     2  Ired.  78. 

Fifth.  It  clearly  appears  by  the  evidence  that  at  the  time  he 
made  his  statement  to  feums  of  the  circumstances  under  which  the 
prisoner  inflicted  the  wound  upon  him,  the  deceased  had  no  hope  of 
recovery.  This  is  not  seriously  controverted,  but  it  is  said  that  at 
all  events  ^^  it  is  obvious  that  the  deceased  when  he  made  the  pur- 
ported dying  declarations  was  not  under  any  religious  feelings." 
Bums,  the  witness,  said  :  ^'  I  saw  no  change  in  his  actions,  only  such 
as  one  would  show  suffering  from  pain.  He  did  not  speak  of  a 
future  state  —  he  gave  me  no  dying  words  to  carry  to  his  family." 

The  rule  by  which  dying  declarations  are  admitted  is  set  down  in 
the  authorities  as  constituting  an  exception  to  another  rule  —  the 
general  one,  by  which  hearsay  evidence  is  rejected. 

"  The  persons  whose  declarations  are  thus  admitted  are  considered 
as  standing  in  the  same  situation  as  if  they  were  sworn ;  the  danger 
of  impending  death  being  equivalent  to  the  sanction  of  an  oath." 
1  Greenl.  Ev.  sec.  167.  It  is  true  that  the  author  immediately 
adds,  that  where  it  appears  that  the  declarant  is  wanting  in  re%ious 
sense  of  accountability  to  his  Maker,  his  dying  declarations  are  not 
admissible.  The  result  is,  that  if  the  declarant,  while  living,  would 
have  been  incompetent  to  testify  as  a  witness  in  the  case,  because  of 
want  of  a  religious  sense  of  accountability,  then  his  dying  declara- 
tions, if  he  remained  in  the  same  condition  of  mind  on  that  point, 
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must,  under  the  rule  of  the  common  law,  have  been  excluded.  That 
in  this  State,  however,  the  common  law  rule  in  that  respect  has 
been  abrogated,  and  that  no  person  is  to  be  held  incompetent  to  be 
a  witness  on  account  of  his  opinions  on  matters  of  religious  belief 
is  clear.  Const,  art.  1,  sec.  4 ;  Hitt.  Gen.  Laws,  sec.  5330  ;  17 
Cal.  605.  It  mattered  not,  therefore,  upon  the  point  of  the  mere 
competency  of  the  evidence,  even  had  it  appeared  that  the  deceased 
had  no  religious  belief.  But  however  this  may  be,  it  did  not  in  any- 
wise appear  what  the  views  of  the  deceased,  in  fact,  were  upon  the 
subject  of  a  future  state,  or  of  his  accountability  to  his  Maker. 
Bums  states  that  he  said  nothing  on  that  subject,  and  Burns  is  the 
only  witness  who  refers  to  it  at  all.  But  the  mere  silence  of  the 
deceased  in  that  respect  would  not  indicate  the  particular  state  of 
his  mind  upon  such  matters.  We  are  of  opinion,  therefore,  that 
the  objection  of  the  prisoner  to  the  proof  of  the  dying  declarations 
of  the  deceased  were  correctly  overruled. 

Sixth.  The  evidence  being  in  and  the  argument  of  counsel  con- 
cluded, the  court  proceeded  to  charge  the  jury.  In  respect  to  the 
charge  the  bill  of  exceptions  states  as  follows  :  — 

"  The  court  read  from  the  statute  several  sections  of  the  Criminal 
Code,  but  requested  the  clerk  to  note  the  sections  read  as  part  of  the 
instructions  given  at  the  instance  of  the  District  Attorney,  and  occu- 
pied some  length  of  time  in  making  to  them  oral  remarks  ;  observ- 
ing, among  other  things,  that  they  were  exclusive  judges  of  the 
fact ;  that  they  could  reject  the  wnole  or  part  of  the  evidence ;  if 
the  court  erred  there  was  a  higher  tribunal  to  which  the  defendant 
could  resort ;  that  there  was  a  deep  responsibility  resting  upon 
them  ;  that  they  must  discard  from  their  minds  all  bias,  and  regard 
the.  testimony  and  make  a  conscientious  decision."  There  was  no 
iSonsent  upon  the  part  of  the  prisoner  that  the  charge  might  be  given 
in  any  otfier  manner  than  in  writing. 

The  amended  statute  of  May,  1855,  in  reference  to  the  charge  of 
the  court  in  criminal  cases,  provides  as  follows  :  — 

*'  Such  charge  shall  be  reduced  to  writing  before  it  is  given  ;  and 
in  no  case  shall  any  charge  or  instructions  be  given  to  the  jury, 
otherwise  than  in  writing,  imless  by  the  mutual  consent  of  the 
parties."  Stat.  1855,  p.  275.  In  The  People  v.  Beder  (6  Cal.  246), 
it  was  held  that  "  the  rule  prescribed  by  the  statute  is  mandatory 
and  not  directory ; "  and  the  judgment  was  reversed  because  the  stat- 
ute had  not  been  observed  by  the  court  below.  In  People  v.  Payne 
(8  Cal.  341),  an  instruction  had  been  given  in  writing,  but  a  verbal 
qualification  had  been  added,  and  the  judgment  there  was  reversed. 
Li  People  V.  Demint  (8  Cal.  423),  the  judgment  was  reversed  upon 
the  sole  ground  of  non-compliance  with  the  statute  in  respect  to 
reducing  the  charge  of  the  court  to  writing  before  it  was  given  to 
the  jury.  In  People  v.  Ah  Tong  (12  Cal.  345),  the  judgment  was 
reversed  here  on  the  same  ground^  Baldwin,  J.,  delivering  a  some- 
what elaborate  opinion  to  the  effect  that  a  charge  given,  not  in  writ- 
ing at  the  time,  amounts,  per  %e^  to  an  error  for  which  the  judgment 
will  be  reversed,  and  that  an  offer  to  reduce  it  to  writing  after  it 
had  been  given,  would  not  cure  the  error.     In  People  v.  Shaw  (24 
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Cal.  78),  a  written  charge  had  been  delivered,  and  the  jury  had 
retired ;  they  subsequently  came  in  and  were  orally  instructed  by 
the  court  in  explanation  of  the  charge  already  given  in  writing,  — 
the  defendant  neither  consenting  or  objecting  to  the  oral  explana- 
tion. The  judgment  was  reversed,  the  court  saying :  "  The  cases 
are  numerous  and  uniform  to  the  point  that  the  giving  of  an  oral 
charge  or  instruction  to  the  jury,  in  a  criminal  case,  without  the 
consent  of  the  defendant,  is  error,  and  that  his  consent  cannot  be 
presumed  from  his  presence  and  failure  to  make  the  objection  when 
the  oral  instruction  is  given." 

For  upwards  of  fifteen  years  this  statute  has  been  in  force,  and 
during  all  that  time  the  decisions  here  have  been  uniform,  not  only 
as  to  the  meaning  and  most  obvious  intent  of  the  act  itself,  but  also 
as  to  the  consequences  certain  to  follow  here  upon  its  non-observance 
in  the  trial  court. 

We  hope  that  we  have  seen  the  last  case  brought  here  upon  this 
point. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Crockett,  J.,  concurring  specially.  I  concur  in  the  opinion  of 
the  Chief  Justice,  except  in  so  far  as  it  holds  that  in  tnis  State 
dying  declarations  are  admissible  in  evidence,  even  though  it  affirm- 
atively appears  that  the  dying  person  had  no  religious  faith  what- 
ever, or  any  sense  of  future  accountability.  K  it  be  conceded  that 
his  opinion  in  matters  of  religious  faith,  or  his  belief  as  to  a  state  of 
future  accountability,  do  not  affect  the  competency  of  a  witness  tes- 
tifying under  oath,  it  by  no  means  results  that  the  same  rule  is 
applicable  to  dying  declarations.  The  law  has  provided  proper  pen- 
alties for  perjury,  which  are  supposed  to  afford  a  sufficient  guaranty 
that  persons  testifying  imder  oath  will  speak  the  truth;  and  the 
only  grounds  on  wliich  dying  declarations  are  admitted  in  evidence 
is,  that  a  person  who  is  about  to  die  and  is  conscious  of  that  fact, 
has  at  least  as  strong  a  motive  to  speak  the  truth  as  a  witness  testi- 
fying under  oath,  who  may  be  visited  with  a  prosecution  for  perjury 
if  he  testifies  falsely.  But  a  dying  person  who  is  wholly  devoid  of 
religious  faith,  and  who  does  not  believe  in  a  state  of  future  account- 
ability, has  no  other  motive  to  speak  the  truth  than  his  mere  ab- 
stract sense  of  right  and  wrong.  If  he  believes  that  he  is  in  no 
danger  of  punishment,. either  in  this  world  or  the  next,  if  his  dec- 
larations should  be  wilfully  false,  there  would  be  nothing  left  but  a 
mere  abstract  sense  of  right  and  wrong  compelling  him  to  speak  the 
truth.  If  this  alone  be  sufficient  to  justify  the  admission  of  his  dec- 
larations, there  is  no  reason  why  the  same  rule  should  not  be  applied 
to  a  witness  in  good  health.  If  I  correctly  understand  the  reason  of 
this  rule  which  admits  dying  declarations  in  evidence,  it  is  that  in 
the  solemn  hour  of  death  a  dying  person,  who  is  about  to  enter 
upon  a  future  state  of  existence  in  which  he  is  to  be,  in  some  man- 
ner, held  accountable  for  his  acts  in  this  life,  has  at  least  as  strong  a 
motive  to  speak  the  truth  as  if  he  were  acting  under  oath,  and  tor 
this  reason  the  oath  is  dispensed  with.  But  there  would  be  no 
such  motive  if  he  did  not  believe  in  a  future  state. 
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Thomas  Dixon,  plaintifiE  in  error,  v.  The  Statb  of  Plobida, 

defendant  in  error. 

(IS  Ifla.  636,     Supreme  Court,  1869-70-71.) 

Dying  DeclarationSy  — Confemons.  — TTireats, — Opinion  of  Witness,  — 
JSxtenuating  Circumstances.  —  Charge  to  Jury, 

m 

Under  an  indictment  for  homicide,  where  the  prosecutor  seeks  to  introduce  a  dying 
declaration  of  the  deceased  in  evidence,  it  should  be  first  shown  to  the  satisfaction  o 
the  court  that  at  the  time  the  declarations  were  made  the  deceased  not  only  considered 
himself  in  imminent  danger,  but  that  he  evidently  believed  he  was  without  hope  of  re- 
covery. The  circumstances  under  which  the  statements  were  made  must  be  snown,  in 
order  that  the  court  may  determine  whether  the  statements  should  be  given  to  the 
jury  as  dying  declarations. 

The  admissions  and  declarations  of  a  person  accused  of  crime  are  competent  evidence, 
and  may  be  proven  without  first  showing  that  no  promise  or  threat  had  been  held  out 
or  made  to  the  accused  to  induce  him  to  make  the  statements.  If  they  shall  be  shown 
to  have  been  made  under  improper  promises  or  threats,  they  should  not  be  received, 
or  if  already  proved,  the  testimony  should  be  rejected. 

It  is  not  error  for  the  court  to  refuse  to  allow  the  question  to  be  put  to  a  wimess, 
"  whether  it  was  not  possible  that  he  might  have  misunderstood  what  the  prisoner 
said.'' 

It  is  error  to  allow  a  witness  to  give  his  "  understanding  "  of  the  meaning  of  declarations 
made  to  him  by  a  person  accused  of  crime,  unless  the  witness  is  an  interpreter  or  ex- 
pert. 

The  person  killed  beine  a  policeman,  it  is  competent  to  give  in  evidence  on  a  tr||il  for 
murder,  threats  of  violence  made  br  the  accused  shortly  before  the  homicide  against 
"  policemen,''  though  not  particularly  against  the  individual  killed. 

The  question  put  to  a  witness,  "  Would  you  deem  a  man  to  be  of  sound  memory  and 
discretion  wno,  under  the  circumstances,  would  make  use  of  such  an  expression  as  he 
made  in  your  store  1 "  was  properly  excluded. 

It  is  not  error  for  the  court  to  reruse  to  repeat  instructions  already  g^ven  to  the  jury. 

The  court  charged  the  jury  that  **  when  the  killing  has  been  proved,  the  accused  must 
show  that  it  was  attended  with  circumstances  of  accident,  necessitv,  or  infirmitv,  to 
reduce  it  to  a  lower  grade  of  crime,"  the  accused  being  charged  with  murder  :  tield, 
that  the  court  should  have  added  substantially,  **  unless  they  arise  out  of  the  evidence 
produced  against  him."  Without  such  qualification  the  charge  of  the  court  was  erro- 
neous, and  calculated  to  mislead  the  jury,  notwithstanding  the  judge  may  have  given 
the  instruction  correctly  in  a  former  portion  of  the  charge. 

The  jury  having  returned  into  court,  asked  the  instruction  of  the  court  upon  a  partic 
ular  question,  and  the  court  gave  them  an  instruction  verbally,  and  afterwards  reduced 
it  to  writing  from  memory :  Held,  that  under  the  statutes,  the  charge  and  instructions 
of  the  court  to  the  jury  must  be  first  reduced  to  writing,  and  given  to  them  as  writ- 
ten. 

The  court  should  give  counsel  an  opportunitv  to  reduce  to  writing  any  special  instruc- 
tion, relating  to  points  contained  m  his  charge  or  instructions,  and  should  give  in 
writing  his  own  ruling  of  the  law  upon  the  points  raised  as  presented,  and  declare 
the  same  to  the  jury. 

It  is  not  error  to  permit  the  jury  to  take  with  them,  when  they  retire  to  deliberate,  the 
written  charge  and  instructions  of  the  court,  provided  they  take  the  whole  of  them. 

Erbor  to  the  Circuit  Court  for  Duval  County. 

Thomas  Dixon  was  indicted  for  the  murder  of  Ignatio  Andrea,  at 
Jacksonville,  Duval  County,  on  the  7th  day  of  April,  1869,  by  as- 
saulting him  with  a  knife,  of  which  wounding  Andrea  died  on  the 
14th  day  of  said  month. 

The  accused  was  tried  at  the  Spring  Term,  1869,  of  the  Circuit 
Court  for  Duval  County,  and  convicted ;  upon  appeal  the  judgment 
of  the  Circuit  Court  was  reversed,  and  a  new  trial  awarded.  The 
case  now  comes  before  this  court  upon  a  writ  of  error,  a  second  trial 
having  been  had  at  the  Spring  Term,  1870,  at  which  the  accused  was 
again  convicted  of  murder,  and  sentence  of  death  was  pronounced. 

The  proceedings,  so  far  as  is  necessary  to  present  the  questions 
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raised  by  the  assignment  of  errors,  are  set  out  in  the  opinion  of  the 
court. 

D,  C,  Dawleins  ^  J.  B,  O.  DreWy  for  plaintiff  in  error, 

A.  L.  Woodward^  Sr.  (for  Attorney  General),  for  the  State. 

Randall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  errors  assigned  by  counsel  for  plaintiff  in  error  will  be  con- 
sidered in  their  order. 

"1.  The  court  erred  in  permitting  the  State  Attorney  to  ask  A. 
W.  Dacosta,  witness  for  the  State,  the  following  question :  *  State 
the  circumstances  under  which  he  (deceased)  made  the  statements 
in  relation  to  how  he  received  the  wound.' " 

"  2.  In  refusing  to  rule  out  the  instrument  which  was  submitted  as 
dying  declarations  of  the  deceased." 

"3.  In  admitting  the  statements  of  the  deceased  given  in  evidence 
by  Van  Dohlen,  a  state  witness." 

These  points  lead  to  an  inquiry  into  the  question,  so  far  as  it  is 
applicable  to  the  present  case,  as  to  the  admission  of  the  declarations 
of  the  person  injured,  in  regard  to  the  circumstances  of  the  injury 
which  resulted  in  his  death.  "  Dying  declarations,"  as  they  are 
called,  are  admitted  in  evidence  upon  the  general  principle  that  they 
are  declarations  made  in  extremity,  when  the  party  is  at  the  point  of 
death,  and  when  every  hope  of  this  world  is  gone,  when  every  motive 
to  falsehood  is  silenc^,  and  the  mind  is  induced  by  the  most  power- 
ful considerations  to  speak  the  truth.  A  situation  so  solemn  and  so 
awful  is  considered  by  the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  an  oath  administered  in  court.  WoodcocVi 
case,  1  Leach,  502.  Dying  declarations  of  a  person  who  has  been 
mortally  woimded,  with  regard  to  the  circumstances  which  caused 
death,  are  to  be  received  with  the  same  degree  of  credit  as  the  testi- 
mony of  the  deceased  would  have  been  had  he  been  examined  on  oath. 
Green  v.  TJie  State,  13  Missouri,  382;  State  v.  Furguson,  2  Hill 
(S.  C),  619  ;  Oliver  v.  The  State,  17  Ala.  587  ;  McLean  v.  The  State, 
17  lb.  672.  And  it  is  a  general  rule  that  dying  declarations,  though 
made  with  a  full  consciousness  of  approaching  death,  are  only  admis- 
sible when  the  death  of  the  deceased  is  the  subject  of  the  charge,  and 
the  circumstances  of  the  death  are  the  subject  of  the  dying  declara- 
tions. Meade'' B  case,  2  B.  &  C.  600.  They  are  only  admissible 
where  the  party  making  them  knows  or  thinks  that  he  is  in  a  dying 
state.  Positive  evidence  of  this  knowledge  is  not  required,  but  it 
may  be  inferred  from  the  general  conduct  and  deportment  of  the 
party ;  and  it  is  not  necessary  to  prove  expressions  of  apprehension 
of  immediate  danger,  if  it  be  clear  that  the  party  does  not  expect  to 
survive  the  injury.  Bonner^s  case,  6  C.  &  P.  386.  The  Supreme 
Court  of  Ohio,  in  the  case  of  Montgomery  (11  Ohio,  424),  say :  "  The 
substantial  objection  to  the  proof  is,  that  it  was  received  without  a 
preliminary  inquiry  by  the  court  establishing  the  fact  that  the  de- 
ceased not  only  made  the  declarations  while  in  extremis^  but  also 
that  he  was  conscious  of  his  true  condition.  It  is  this  consciousness, 
coupled  with  the  condition  of  the  party,  which  supplies  the  place  of 
*tn  oath,  and  peculiarly  distinguishes  dying  declarations  fi'ora  hear- 
say." It  does  not  seem  necessary  that  the  deceased  should  have 
used  any  expressions  declaring  his  belief  that  he  would  not  recover. 
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if  Lis  condition  was  such  that  he  must  have  felt  he  was  dying.  In 
JohfC%  case  (1  East  P.  C.  357),  it  was  held  by  all  the  judges  that 
if  a  dying  person  either  declares  that  he  knows  his  danger,  or  it  is 
reasonably  to  be  inferred  from  his  wound  or  the  state  of  his  illness 
that  he  is  sensible  of  his  danger,  his  declarations  are  good  evidence. 
In  Spilsbury's  case  (7  C.  &  P.  187),  it  was  held  that  for  the  purpose 
of  determining  whether  the  declarations  ought  to  be  received,  the 
conduct  of  the  deceased  ought  to  be  considered  to  see  if  it  was  that 
of  a  person  convinced  that  death  was  at  hand,  and  not  merely  the 
expression  he  used  respecting  his  condition.  Without  further  refer- 
ring to  the  cases  reported,  it  is  considered  that  the  true  rule  is,  that 
in  order  to  lay  the  foundation  for  receiving  a  statement  as  a  dying 
declaration,  it  should  be  shown  to  the  satisfaction  of  the  court  that  at 
the  time  it  was  made  the  deceased  not  merely  considered  himself  in 
imminent  danger,  but  that  he  evidently  believed  he  was  without  hope 
of  recovery. 

The  first  interrogatory  to  which  objection  was  made,  to  wit,  an 
inquiry  as  to  the  circumstances  under  which  the  deceased  made  the 
statements  in  relation  to  the  receiving  of  his  wounds,  was  pertinent 
and  proper.  The  circumstances  under  which  the  deceased  made 
statements  must  of  necessity  be  shown,  in  order  that  the  court  may 
determine  whether  the  statements  were  "  dying  declarations,"  and 
proper  to  be  given  in  evidence  to  the  jury.  Whether  these  declara- 
tions are  admissible  in  evidence  is  exclusively  for  the  court  to  deter- 
mine ;  Huck^s  case  (2  Eng.  C.  L.  Rep.  494)  ;  and  the  question  was  a 
proper  one  for  the  purpose  of  informing  the  court.  The  answer  of 
the  witness  related,  in  part,  to  what  he  had  previously  testified  to, 
to  wit,  that  he  last  saw  deceased  alive  on  the  night  of  the  7th  of 
April,  1869 ;  "  he  was  dangerously  wounded  in  the  abdomen ;  he 
did  make  some  declarations  to  me.  Then  in  response  to  the  inter- 
rogatory as  to  the  circumstances  under  which  the  statements  were 
made,  the  witness,  Dacosta,  answered :  "  He  made  the  statements 
in  view  of  his  approaching  dissolution ;  he  was  dying ;  he  was  in  his 
own  house ;  the  prisoner,  Mr.  Rawson,  and  Mr.  Garvin  were  there ; 
he  was  lying  on  the  bed  ;  there  was  no  physician  there  at  the  time  ; 
the  statement  was  made  verbally  and  was  then  written."  The  ques- 
tion was  then  asked,  "  Were  the  written  and  verbal  statements  the 
same  ?"  The  question  was  allowed  to  be  answered,  after  objection, 
and  the  witness  said,  "  They  were  in  substance."  And  here  the 
witness  being  handed  a  paper,  said  it  is  the  written  statement  that 
deceased  made  and  subscribed.  Witness  then  read  the  paper  as  the 
dying  written  statement  of  the  deceased,  as  follows  :  — 

"  State  of  Florida,  Duval  County.  The  dying  deposition  of  Igna- 
tio  Andrea  says,  upon  oath,  that  on  the  night  of  the  7th  of  April, 
1869,  in  Jacksonville,  in  said  County,  Thomas  Dixon,  in  and  upon 
him  an  assault  did  make  with  a  knife,  and  him  the  said  deponent 
did  stab  with  a  knife,  which  it  is  supposed  will  cause  lus  deaui. 

his 

"  Ignatio  M  Andrea. 

♦*  Sworn  to,"  Ac. 

VOL.  I.  44 
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Witness  Dacosta  continues :  "  I  think  the  deceased  died  on  the 
13th  April,  which  is  about  six  days  after  the  7th  of  April.  I  was 
there  about  three  quarters  of  an  hour." 

This  is  the  whole  of  Dacosta's  testimony  and  all  the  testimony  in 
relation  to  the  dying  deposition. 

There  was  no  testimony  going  to  inform  the  court  that  the 
wounded  man  was  either  conscious  that  his  wound  was  mortal,  or 
that  it  was  thought  by  deceased  that  it  might  proye  fatal.  Not  one 
word  as  to  whether  he  thought  there  was  any  hope  of  reooyery.  No 
physician  was  present  at  the  time,  and  we  are  not  informed  by  the 
record  whether  one  had  yisited  deceased  at  this  time.  The  character 
of  the  wound  is  not  described  by  the  witness,  nor  does  he  say  that 
he  saw  it.  The  statements  of  tne  witness  giye  the  opinion  of  the 
witness  only  as  to  the  condition  of  the  deceased.  It  does  not  appear 
that  the  writing  was  read  to  him,  nor  that  he  read  it,  or  that  he 
knew  its  contents,  or  that  he  signed  it  or  swore  to  it.  The  lan- 
guage of  the  deposition  is  not  apparentiy  the  language  of  the  de- 
ceased, but  it  is  put  in  the  third  person,  like  the  common  recital  of 
an  affidavit,  and  the  words  are  those  of  the  magistrate,  lliere  was 
no  foundation  laid  for  the  introduction  of  this  paper  as  a  dying  dec- 
laration, nor  for  the  introduction  of  any  «  dying  statement,"  and  it 
should  therefore  haye  been  excluded  from  the  consideration  of  the 
jury.  The  testimony  of  Van  Dohlen  was  that  he  saw  Andrea  lying 
on  the  floor  of  the  piazza  of  Mr.  Sedgwick's  house  "  with  his  gate 
out."  "  He  seemed  to  be  wounded,"  and  appeared  to  haye  a  great 
deal  of  pain.  "  I  asked  Ignatio  Andrea  who  cut  him  ?  "  The  State 
Attorney  inquired,  "  What  did  he  say  in  answer  to  your  question  ?  " 
The  court,  against  objection,  admitted  the  answer,  and  witness  testi- 
fies, "  He  said,  the  same  colored  man  that  was  cursing  in  your  store 
awhile  ago,  he  cut  me  "  (this  referring  to  the  plaintiff  in  error). 

There  is  the  same  absence  of  testimony  going  to  show  the  con- 
sciousness, or  apprehension  of  impending  death,  as  in  the  instance 
first  referred  to,  and  there  is  really  no  ground  for  receiying  this  tes- 
timony except  an  imperfect  description  of  the  wounds,  without  any- 
thing further  to  show  that  the  deceased  knew  the  extent  or  charac- 
ter of  tiie  injury. 

This  testimony  should  have  been  rejected  as  mere  hearsay,  and 
because  it  was  receiyed  and  giyen  to  the  jury  the  court  erred. 

It  is  further  insisted  that  the  court  erred,  4th,  in  permitting  the 
State  Attorney  to  ask  A.  W.  Dacosta,  "  Were  the  written  and  verbal 
statements  the  same  ?  " 

It  is  yery  clear  that  this  method  of  proving  and  identifying  the 
statements  is  quite  irregular  for  the  purpose  of  showing  what  the 
verbal  statement  was,  but  it  is  not  very  material  or  important  here. 

The  5th,  7th,  and  8th  grounds  of  error  assigned  are  that  the  court 
permitted  the  witnesses,  Rawson  and  Brown,  to  state  what  were  the 
declarations  and  confessions  of  the  prisoner  in  relation  to  the  trans- 
action in  question.  It  is  insisted  that  the  proper  predicate  was  not 
laid,  because  it  did  not  clearly  appear  that  no  inducement  was  held 
out  to  the  prisoner  to  make  tne  confessions  or  admissions  ;  that  they 
do  not  amount  to  confessions  of  guilt ;  were  not  made  deliberately 
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but  under  excitement;  were  not  attended  with  sofficient  corrobo- 
rating circumstances,  &c. 

Whether  the  declarations  of  the  prisoner  were  sufficient  or  of  such 
character  as  to  be  taken  as  admissions  of  guilt,  is  not  a  matter  to  be 
considered  by  this  court.  It  cannot  be  deemed  necessary  for  the 
prosecution,  in  order  to  show  the  declarations  of  the  accused,  to 
first  show  that  no  inducement  or  threat  had  been  held  out  or  made 
to  induce  or  draw  out  the  declarations.  The  counsel  refers  to  2 
Hall's  P.  C.  285,  and  2  Hawkins,  604,  as  establishing  the  rule  that 
^^it  must  be  testified  that  he  made  the  statement  or  confession 
freely,  without  any  menace  or  undue  terror  imposed  on  him."  It 
will  be  noticed,  however,  that  this  doctrine,  as  laid  down  by  the 
Elnglish  cour^,  relates  to  the  introduction  of  the  written  statement 
of  iixe  prisoner  made  before  an  examining  magistrate  under  oath, 
in  pursuance  of  a  statute  of  Ph.  &  Mary,  and  thus  was  not  con- 
sidered as  entirely  voluntarr.  But  the  general  rule  is  that  admis- 
sions made  by  one  when  unaer  compulsory  process  (as  where  he  is  a 
witness),  are  evidence  against  him.  Roscoe's  Cr.  Ev.  48,  50,  and 
cases  cited.  To  require  a  prosecutor  to  show  that  no  promises  or 
threats  had  been  made  to  the  prisoner,  would  be  in  violation  of  a 
rule  in  regard  to  proving  a  negative,  and  in  perhaps  a  majority  of 
cases  result  in  the  exclusion  of  confessions  and  declarations,  and  the 
consequent  defeat  of  the  ends  of  justice. 

In  Uie  present  instance  both  Rawson  and  Brown  expressly  testify 
that  the  statements  were  made  voluntarily  ;  there  was  no  hope  or 
threat  made  or  held  out  to  him  to  the  knowledge  of  the  witnesses. 
This  was  even  more  than  was  necessary  for  the  prosecutor  to  prove. 
The  presumption  is,  that  when  an  accused  person  makes  statements 
in  respect  to  the  crime  of  which  he  is  aware  he  is  suspected,  he  will 
not  make  evidence  ^inst  himself  unless  he  intends  to  speak  the 
truth.  See  1  Phill.  Ev.  397,  9th  ed.  Doubtless,  if  the  prisoner  had 
offered  to  show  that  any  undue  promise  or  threat  had  been  made  to 
induce  him  to  make  the  statement,  the  court  would  have  received 
the  proof  and  refused  to  hear  the  statement,  or  if  it  had  been  sub- 
sequently shoAvn  that  such  threat  or  promise  had  been  made,  and 
that  the  statement  was  obtained  thus  improperly,  the  court  would 
have  stricken  out  the  testimony  of  such  statements  and  directed  the 

i'ury  to  disr^ard  them.  See  nosweWs  case^  1  Carr.  &  M.  584 ;  41 
2ng.  Com.  Law,  318 ;  Simon  v.  Tfie  State,  5  Fla.  285.  We  per- 
ceive no  error  in  receiving  the  evidence  of  the  declarations  of  the 
prisoner.  The  testimony  and  circumstances  and  condition  of  the 
prisoner  and  the  witnesses  were  proper  to  be  considered  by  the  jury. 
The  sixth  error  assigned  is,  that  the  court  refused  to  permit  pris- 
oner's counsel  to  ask  Rawson  "  if  it  was  not  possible  that  he  might 
have  misunderstood  the  prisoner."  We  think  the  court  was  correct. 
If  the  witness  had  stated  that  it  was  not  possible  that  he  might  have 
misunderstood  the  prisoner,  the  court  and  jury  would  very  naturally 
have  disbelieved  him.  Such  testimony  could  have  had  no  weight 
fehatever.^ 

1  ISxcept  to  show  that  he  was  an  over-    statements  and   to  testify  more  strong! j 
eonHdeot  witness,  inclined  to  make  rash    than  the  &ct8  would  warrant. 
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The  ninth  error  assigned  is,  that  the  cooit  refused  to  rule  out 
the  testimony  of  Margaret  Allison,  as  to  previous  threats  of  the 
prisoner,  and  as  to  her  interpretation  of  the  word  "  foothold  "  used 
by  prisoner.  The  testimony  of  this  witness  was  that  prisoner  made 
threats  against  deceased,  and  says,  ^^  The  prisoner  came  to  the  door 
and  was  making  some  remarks  at  me ;  he  said  I  was  too  higb  be- 
cause I  stayed  with  Ignatio  Andrea ;  he  said  he  was  in  determina- 
tion to  cut  my  foothold  short,  and  if  he  did  not  do  it  in  less  than  a 
week  he  would  not  do  it  at  all.  That  was  all  he  said."  The  prosecu- 
tion then  asked,  "  What  did  you  understand  by  the  word  *  foothold' 
in  the  connection  which  you  understood  the  word  ? "  The  court 
permitted  the  question  to  be  answered,  overruling  objection,  and 
the  witness  said,  *'  I  understood  from  the  way  the  prisoner  spoke 
that  he  would  cut  Ignatio  Andrea;  I  just  guessed  what  prisoner 
meant  by  what  he  said." 

For  aught  that  appears  in  the  record,  the  court  was  correct  in  re- 
ceiving the  testimony  as  to  the  alleged  threats,  but  in  the  absence 
of  anything  to  show  that  the  word  "foothold"  required  interpreta- 
tion by  an  expert,  and  that  the  witness  was  an  expert  in  language, 
we  think  it  was  proper  that  the  jury  and  not  the  witness  should  have 
solved  the  question. 

The  tenth  error  alleged  is,  that  the  court  admitted  the  testimony 
of  Thomas  C.  Lloyd  as  to  previous  threats. 

The  testimony  is,  that  deceased  was  a  policeman  in  Jacksonville, 
and  the  question  was  asked  of  Lloyd  whether,  on  the  day  of  the 
alleged  murder,  he  heard  the  prisoner  make  threats  against  any  po- 
Uceman.  The  witness  said  he  did,  "  but  not  agamst  any  particular 
policeman."  On  being  asked  to  state  what  those  threats  were,  ob- 
jection was  made  by  counsel  for  prisoner,  and  the  court  overruled  the 
objection  and  allowed  witness  to  answer. 

Testimony  of  this  character  is  admissible  to  show  the  animu9  of 
the  accused  at  the  time  of  the  commission  of  the  crime,  and  some- 
times tends  to  identify  the  accused  person,  and  is  always  allowed  to 
go  to  the  jury.  Its  weight  is  for  uieir  consideration.  Murder  in 
the  first  degree  is  defined  by  the  statute  to  be  the  killing  of  a  human 
being  without  authority  of  law,  "  with  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  of  any  human  being.'  In 
determining  the  nature  and  degree  of  the  crime,  the  intent  of  the 
accused  is  to  be  ascertained,  and  this  is  often  found  in  the  character 
and  language  of  threats  made  and  the  circumstances  under  which 
they  are  made. 

The  eleventh  error  assigned  is,  that  the  court  refused  to  permit 
Van  Dohlen  to  answer  the  question,  "  Would  you  deem  a  man  to  be 
of  sound  memory  and  discretion  who,  under  the  circumstances, 
would  make  use  of  such  an  expression  as  he  made  in  your  store  ?  " 
We  do  not  find  that  the  witness  had  previously  made  any  statement 
in  regard  to  the  subject  of  sound  memory  and  discretion,  and  the 
question  was  not  therefore  asked  with  the  view  of  obtaining  an  ex- 
planation of  anything  he  had  testified  to.  If  the  questioner  had  any 
other  purpose,  the  pertinency  of  the  question  is  not  discovered. 
The  witness  was  not  shown  to  be  a  proper  one  to  give  his  judgment 
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in  r^;ar(l  to  sanity  or  insanity.  The  jury  were  legally  competent 
to  form  a  judgment  in  relation  to  the  extraordinary  language  re- 
ferred to. 

The  twelfth  error  assigned  is,  that  the  court  erred  in  its  charge 
upon  the  subject  of  malice,  and  in  refusing  the  special  instructions 
offered  by  defendant's  counsel  on  that  subject. 

An  examination  of  the  whole  charge  of  the  court,  which  is  in  the 
record,  shows  that  the  charge  was  quite  full,  and  is  in  fact  in  the 
language  of  approved  authorities.  It  is  more  full  than  was  essential 
to  the  case,  but  it  contains  nothing  calculated  to  mislead  the  jury. 
The  special  instructions  asked  for  on  that  subject  were  fully  covered 
by  the  charge  already  given,  and  it  is  not  error  if  the  court  refused 
to  repeat  instructions  already  given. 

The  thirteenth  error  assigned  relates  to  the  charge  of  the  court  as 
to  "  cooling  time."  The  charge  in  this  respect  is  excepted  to  because 
it  was  irrelevant.  If  this  were  so,  and  it  may  have  been,  yet  noth- 
ing is  found  in  it  which  was  calculated  to  prejudice  the  prisoner's 
case.     It  is  in  the  language  of  the  law. 

The  fourteenth  ground  of  error  is,  that  the  judge  charged  the  jury 
that  ^^  when  the  killing  had  been  proved,  the  accused  must  show  that 
it  was  attended  with  circumstances  of  accident,  necessity,  or  infirm- 
ity, to  reduce  it  to  a  lower  grade  of  crime."  This  portion  of  the 
charge  is  contained  in  the  bill  of  exceptions.  On  examining  the  whole 
charge,  we  find  that  the  court  had,  in  a  former  portion  of  the  charge, 
used  similar  language,  with  this  qualification  added,  that  all  the  cir- 
cumstances of  accident,  necessity,  or  infirmity,  are  to  be  satisfac- 
torily proved  by  the  prisoner,  "  unless  they  arise  out  of  the  evidence 
produced  against  him.'^  The  latter  is  a  very  important  qualifica- 
tion, and  is  the  language  of  the  Supreme  Court  in  the  case  of  Hol- 
land V.  The  State,  12  Fla.  125.  We  find  also  on  page  128  of  the 
same  case,  that  the  court  uses  the  same  language  that  the  circuit 
judge  employs  in  this  case,  omitting,  evidently  by  inadvertence,  the 
quaufying  concluding  words  last  quoted.  The  head  notes  prepared 
by  the  able  judge  who  delivered  the  opinion  in  the  case  of  Holland 
V.  The  State^  show  that  the  qualifying  words  expressed  the  idea  of 
the  court  and  the  law  of  the  case. 

To  say  that  the  fact  of  the  killing  having  been  proved,  the  ac- 
cused must  show  by  evidence  on  his  part  that  there  were  exten- 
uating circumstances  attending  the  homicide,  would  imply  that 
proof  of  such  circumstances,  which  may  have  been  given  by  the 
prosecution,  would  not  avail  or  enure  to  the  benefit  of  the  accused, 
but  that  in  order  to  have  the  benefit  of  the  circumstances  he  must 
show  them  by  his  own  witnesses,  and  could  not  claim  the  benefit 
of  testimony  already  given  which  might  weigh  in  his  favor — a  prop 
osition  not  to  be  entertained  before  the  courts.  And,  although  the 
circuit  judge  had  given  the  charge  in  this  respect  correctly  in  a  for- 
mer portion  of  it,  the  subsequent  incorrect  instruction  may  have  pro- 
duced an  unfavorable  effect  upon  the  minds  of  the  jury. 

The  fifteenth  and  nineteenth  errors  assigned  are,  that  the  court 
erred  in  its  charge  to  the  jury  as  to  confessions.  Upon  examining 
the  charge  upon  this  subject,  we  do  not  discover  that  any  error  was 
committed.     It  is  compiled  from  accepted  authorities. 
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The  sixteenth  and  seventeenth  errors  assigned  are,  '^that  the 
court  erred  in  refusing  to  charge  the  jury  as  to  proof  of  the  venue," 
and  ^^  in  refusing  to  charge  that  the  means  of  killing  are  necessary 
to  be  proved."  The  charge  in  these  particulars  is  fuU  and  explicit, 
and  very  nearly  in  tiie  language  in  which  the  court  was  requested 
to  repeat  tho  charge  ;  and  in  ract  it  was  repeated  in  the  form  de- 
sired. As  already  observed,  it  is  not  error  for  the  court  to  refuse 
to  repeat  a  charge  already  given  in  full. 

The  eighteenth  error  assigned  is,  that  the  court  erred  in  its  charge 
to  the  jury  upon  the  subject  of  dying  declarations.  We  think  the 
charge  given  was  correct.  As  to  the  action  of  the  court  in  admit- 
ting the  declarations  of  the  deceased,  we  have  already  sufficiently 
commented. 

The  twentieth  error  assigned  is,  "  that  the  court  erred  in  its 
charge  to  the  jury  upon  the  subject  of  sound  memory  and  dis- 
cretion."    We  discover  no  error  in  the  charge  upon  this  subject. 

The  twenty-first  error  assigned  is,  that  the  charge  was  too  exten- 
sive, and  therefore  erroneous  upon  the  subject  of  malice.  We  do 
not  think  that  the  jury  could  have  been  led  into  error  by  the  charge 
in  this  matter. 

The  twenty-second  error  assigned  is,  that  the  court  erred  in  ^v- 
ibg  a  part  of  the  charge  to  the  jury  verbally,  and  afterwards  reducing 
it  to  writing ;  and  also  in  misquotmg  a  juror^s  question  and  charging 
accordingly. 

The  bill  of  exceptions  shows  that  the  jury,  during  their  deliber- 
ations, returned  into  court,  when  one  of  them  inquired  of  the  court 
^'  whether  they  had  to  believe  all  the  testimony  that  was  admitted, 
or  if  they  could  disbelieve  any  part  of  it  ?  "  whereupon  the  court 
charged  the  jury  verbally  before  they  retired,  and  reduced  the  diaige 
to  writing,  &c. 

The  eighth  section  of  "  An  act  to  provide  writs  of  error  in  crim- 
inal cases,"  approved  January  4, 1848,  is  as  foUovTs  :  **  That  charges 
made  by  judges  to  juries  in  all  criminal  cases  shall  be  reduced  to 
writing  and  filed  in  the  case,  and  shall  be  exclusively  on  points  of 
law ;  and  that  any  violation  of  this  section  shall  be  deemed  and  con- 
strued to  be  error,  from  which  a  writ  of  error  may  be  prayed  as  of 
right." 

An  act  to  amend  the  several  acts  regulating  judicial  proceedings, 
approved  January  8,  1848,  provides,  "  that  upon  the  trial  of  all  com- 
mon law  cases,  ....  it  shall  be  the  duty  of  the  judge  .... 
to  charge  the  jury,  ....  and  such  charge  shall  be  wholly  in 
writing.  That  upon  the  presentment  to  the  judge  of  instructions 
in  writing,  on  points  of  law  or  exceptions  taken  arising  on  the  trial, 
it  shall  be  the  duty  of  the  judge  to  declare  in  writing  his  ruling 
thereon  as  presented,  and  pronounce  the  same  to  the  jury  as  given 
or  refused.  That  the  judge  in  every  case,  when  he  shall  refuse  to 
give  the  instructions  as  prayed  for,  shall  write  out  and  declare  to 
the  jury,  by  way  of  instructions,  his  own  ruling  of  the  law  upon 
the  points  raised^  all  of  which  shall  be  in  writing,  and  shall  be 
written  out  before  the  same  are  delivered ;  and  ^^  that  all  said  in- 
structions, as  well  those  given  as  those  denied,  and  also  as  well  those 
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prayed  for  by  the  parties  as  those  declined  by  the  judge,  sliall  be 
signed  and  sealed  by  the  said  judge,  and  form  a  part  of  the  record 
in  the  cause." 

These  provisions  of  law  are  plain  and  positive.  A  disregard  or 
non-observance  of  these  requirements,  particularly  in  cases  of  felony, 
is  a  material  error.  Evidently,  the  purpose  of  the  Legislature  was 
to  afford  parties  the  means  of  showing  to  the  appellate  court  pre- 
cisely what  instructions  had  been  given  or  refused,  and  that  the 
charge  and  instructions  might  be  prepared  and  delivered  with  care 
and  deliberation,  and  that  the  infirmities  of  human  memory  might 
not  be  relied  upon  in  recaUing  transactions  of  grave  import,  which 
occurred  during  the  bustle  and  turmoil  sometimes  attending  the 
business  of  a  nisi  prius  term. 

An  instance  in  point  occurs  in  the  case  at  bar.  The  juror  in- 
quired ''whether  tliey  had  to  believe  all  the  testimony  that  was 
sulmitted,  or  if  they  could  disbelieve  any  part  of  it  ?  "  The  court 
charged  them  verbally,  and  then  reduced  his  charge  to  writing  as 
follows :  "  In  regard  to  the  query  of  the  jury,  '  whether  they  have 
the  right  to  reject  the  testimony  allowed  in  by  the  court,'  charged  as 
follows :  '  They  cannot  reject  it,' "  &c.  The  variance  may  not  be  very 
material,  but  the  discrepancy  is  apparent,  and  illustrates  the  infir- 
mity against  which  it  was  the  purpose  of  the  Legislature  to  guard. 

It  is  clearly  the  duty  of  the  court  to  deliver  its  charge  to  the  jury 
as  it  has  been  written,  and  not  to  deliver  it  orally  and  trust  to  mem- 
ory to  reproduce  it  in  writing  afterwards. 

The  twenty-third  alleged  error  is,  that "  the  court  refused  to  allow 
the  defendant's  counsel  to  offer  any  special  charge  to  be  given  to  the 
jury  upon  the  subject  of  the  juror's  question."  The  record  shows 
that  the  defendant's  counsel  asked  the  privilege  of  submitting  special 
instructions  upon  the  subject  of  the  juror's  question,  which  tae  court 
refused  to  hear. 

It  is  sufiicient  to  remark,  that  the  statute  above  mentioned  ex- 
pressly requires  the  judge,  upon  the  presentation  to  him  of  instruc- 
tions m  writing  which  a  party  desires  to  have  given  to  the  jury, "  to 
declare  in  writing  his  ruling  thereon,  as  presented,  and  pronounce 
the  same  to  the  jury  as  given  or  refused ;  and  he  shall  write  out 
and  deliver  i»  the  jury  his  own  ruling  of  the  law  upon  the  points 
raised.  This  statute  recognizes  expressly  a  right  which  before  ex- 
isted, that  a  person  accused  of  crime  should  have  the  right  to  be 
heard  by  himself  and  by  counsel  in  relation  to  every  matter  trans- 
piring on  his  trial ;  and  it  would  be  an  abuse  of  the  judicial  power 
to  deny  to  him  this  right.  The  court  should  in  all  cases  give  to  the 
accused  a  reasonable  opportunity  to  reduce  to  vnriting  such  instruc- 
tions as  he  might  desire  upon  matters  transpiring  during  the  trial. 
A  denial  of  this  is  a  denial  of  his  right  to  be  heard  in  his  defence. 

The  twenty-fourth  error  alleged  is,  that  the  court  allowed  the 
jury  to  take  with  them  into  the  jury  room  all  the  written  instruc- 
tions which  had  been  given  in  charge  by  the  court,  and  refused  to 
let  them  take  also  the  instructions  which  had  been  offered  l>y  de- 
fendant and  overruled. 

TTie  charge  of  the  court  is,  by  law,  a  part  of  the  record.     It  is 
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required  that  the  judge  deliver  it  to  the  jury  as  it  is  written.  If  it 
is  desired  by  the  jury,  it  is  diflBcult  to  perceive  any  good  reason  why 
they  may  not  take  to  their  room  the  writing  itseli.  Indeed,  they 
may  thus  better  understand  it,  and  avoid  confusion  in  their  deliber- 
ations. And  yet,  if  the  court  should  permit  any  portion  of  the 
written  charge  to  be  taken  by  the  jury,  he  should  give  them  the 
whole  of  it.  It  is  required  that  he  write  out  his  own  ruling  upon 
the  points  raised  by  the  accused,  and  this  is  a  part  of  the  "  charge." 
We  do  not  understand  clearly  from  the  bill  of  exceptions  that  the 
judge  did  not  deliver  to  them  all  that  he  had  written  out  and  de- 
clared to  them.  But  we  do  not  think  it  was  the  duty  of  the  court 
to  give  into  the  hands  of  the  jury  the  written  instructions  prayed 
for  and  denied,  unless  it  seemed  necessary  to  a  proper  understanding 
of  the  charge  of  the  court  thereon.  It  is  not  apparent  that  any 
irregularity  occurred  in  this  latter  particular. 

For  the  reasons  stated,  we  are  obliged  a  second  time  to  reverse  the 
judgment  of  the  Circuit  Court,  and  to  award  to  the  plaintiff  in  error 
a  new  trial. 


Eli  Maxwell  v.  The  State. 

(8  Heisk.  420.     Supreme  Court,  Tennessee,  1871.) 

Assault  with  Intent  to  Murder.  —  Evidence  of  Intent  —  Motives  of  Witness, 

Where  four  negroes,  after  a  rencounter  with  two  white  men  and  a  negro,  foUowed  them, 
armed  with  guns,  with  an  express  purpose  to  kill  the  negro  and  to  have  revenge  on 
the  white  men,  and  went  to  the  house  where  the  negro  lived,  and  inquired  for  him, 
when  they  were  confronted  by  the  white  men  and  asked  "  What's  up  now  ?  "  when  one 
of  the  prisoner's  party  said,  '*  Nothing,  G— d  d — ^n  it ;  we  will  show  you,"  and  fired ; 
it  was  hddy  that  the  evidence  not  establishing  a  specific  intent  to  kill  the  prosecutor, 
and  the  shooting  being  so  sudden  that  there  was  no  time  for  consultation  between  the 
person  firing  and  the  prisoner,  the  previous  design  to  kill  the  particular  individual 
assaulted  was  not  established  as  to  tne  party ;  and  that  the  intent,  if  formed  in  the 
mind  of  the  individual  assailant,  was  not  brought  home  to  the  prisoner  by  any  ex- 
pression or  act  of  his  at  the  time  of  the  shooting. 

Wnere  there  is  a  material  discrepancy  in  the  statements  of  witnesses,  if  one  witness  has 
a  strong  motive,  —  as  to  forestall  a  prosecution  against  himself,  to  misstate,  or  give  a 
coloring  to  the  facts,  —  while  the  otner  is  free  from  any  ^parent  motive;  these  are 
circumstances  to  be  weighed  in  considering  the  effect  ol^the  evidence,  which  may 
cause  the  latter  to  overweigh  the  former  witness. 

Circuit  Court,  September  Term,  1871,  before  W.  P.  Hicker- 
son,  J. 

B,  M.  Tillman^  for  the  prisoner. 

Attorney  General  HeiskelU  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

PlaintifiE  in  error  and  three  others  (all  colored)  were  indicted  in 
the  Circuit  Court  of  CofiEee  County,  for  an  assault  with  intent  to 
commit  murder  in  the  first  degree  upon  Leander  Carden  (prosecu- 
tor) and  William  Keele.  Defendant  alone  was  tried,  the  other 
three  having  fled  the  country.  The  defendant  was  found  guilty, 
and  sentenced  to  three  years'  imprisonment  in  the  penitentiary ; 
from  which  judgment  he  has  appealed.  We  find  no  error  in  the 
record,  either  in  the  admission  or  rejection  of  evidence,  or  in  the 
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charge  of  the  judge,  on  which  the  defendant  is  entitled  to  a  new 
trial.  The  only  question  which  we  deem  it  necessary  to  examine  is, 
whether  the  evidence  was  sufficient  to  support  the  finding  of  the 

The  facts  necessary  to  be  noticed  are  as  follows :  On  the  evening 
of  the  day  on  which  the  assault  is  alleged  to  have  been  made,  de- 
fendant, in  company  with  two  other  colored  men  (Alfred  Davis  and 
David  Love),  was  returning  from  his  work  towards  his  home,  when 
they  met  the  prosecutor,  Leander  Garden,  W.  C.  Garden,  Wm 
Keelo,  Granville  Keele,  Richard  Henly,  and  a  colored  man  named 
Hei^ry  Keele.  Defendant  had  fallen  behind  the  other  two  when 
they  met  and  passed  the  prosecutor  and  his  company.  It  appears 
^at,  for  some  reason  unexplained,  when  the  prosecutor  and  his  com- 
pany met  defendant,  they  got  into  some  difficulty,  which  resulted 
n  the  defendant  running,  and  their  pursuing  him  to  the  house  of 
Alfred  Davis.  When  they  reached  Davis's  house,  near  to  which  was 
defendant's,  they  first  assaulted  and  beat  David  Love,  and  then  they 
fell  upon  Alfred  Davis,  and  beat  and  cut  him  in  a  cruel  manner. 
Soon  after  the  prosecutor  and  his  company  left,  defendant  came  up 
and  was  imme<fiately  sent  for  the  doctor  to  come  and  visit  Alfred 
Davis.  While  he  was  gone,  Riley  Love  (colored)  came  to  his 
house  and  took  away  his  gun.  It  appears  that  soon  after  the  prose- 
cutor and  his  company  left  Davis's  house,  four  colored  men,  Riley 
Love,  RoUy  Neill,  John  Osborn,  and  Horace  Armstrong,  followed 
after  them  on  the  look  of  Henry  Keele,  the  colored  man  who  was 
engaged  in  the  riot  at  Davis's.  Defendant  said  to  a  witness,  that 
they  were  looking  for  Henry  Keele  to  punish  him.  They  passed  by 
Mrs.  Keele's,  where  the  prosecutor  ana  several  of  his  company  lived. 
At  the  time  they  passed,  the  prosecutor  and  his  company  were  eating 
supper.  The  four  negroes  passed  without  stopping  or  making  any 
inquiry,  and  went  about  one  hundred  yards  farther,  to  the  house  of 
Julia  Bailey,  where  Henry  Keele  lived.  She  says  she  saw  but  four 
men  in  the  yard.  She  knew  but  two  of  them,  —  Horace  Armstrong 
and  Riley  Love ;  don't  know  that  defendant  was  there ;  she  had 
not  known  him,  and  could  not  now  say  that  he  was  one  of  the  men 
there. 

She  asked  them  what  they  wanted ;  they  said,  ''Nothing  —  no 
harm  ;  "  they  then  asked  if  Henry  Keele  was  there.  She  answered, 
"  No,  and  she  did  not  know  where  he  was."  They  then  asked, 
"  Where  is  Tobe  and  Bill  ?  "  They  then  said,  "  Gome,  let  us  go." 
Just  after  that,  she  saw  some  person  or  persons  coming  up  the  lane 
from  towards  Mrs.  Keele's,  and  soon  saw  prosecutor  and  Mr.  Keele 
walking  up  near  the  gate,  and  heard  the  prosecutor  say,  "  Boys, 
what's  up ? "  or,  "  What's  up  now?"  and  they  replied,  "Nothing." 
She  saw  that  the  prosecutor  had  a  gun,  and  about  this  time  she 
went  into  her  house,  and  neither  heard  nor  saw  anything  more. 

The  prosecutor  proves,  that  after  the  negroes  passed  Mrs.  Keele's 
he  heard  the  dogs  barking,  and  the  talking  at  Julia  Bailey's.  The 
prosecutor  took  his  gun,  and  in  com|)any  with  Mr.  Keele,  went  up 
to  Julia  Bailey's,  remarking  that  he  would  go  and  see  what  was  up. 
When  they  reached  the  gate,  near  the  house  of  Julia  Bailey,  he 
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saw  four  or  five  men  standine  in  the  yard ;  he  is  not  certain  whether 
there  was  more  than  four ;  thinks  he  saw  three  guns  in  their  hands ; 
he  could  not  tell  who  any  of  them  were  ;  could  not  say  that  defend- 
ant was  there.  When  they  walked  up  to  the  gate,  prosecutor 
asked,  "  Boys,  what  is  up  now  ?  "  Some  one  remarked,  or  replied, 
"  Nothing,  G-d  damn  it ;  we  will  show  you ; "  and  immediately 
after  prosecutor  observed  a  gun  being  raised,  and  jumped  behind 
the  gate  post.  Keele  also  ran  behind  a  poet,  and  soon  the  gun  was 
fired.  Prosecutor  said,  "  If  that  is  your  game,  I'll  help  you,"  and 
immediately  fired,  and  then  another  time,  and  a  third  fire  from  the 
other  side.  After  prosecutor  fired  the  second  time,  he  and  Keele 
ran  off ;  and  as  they  ran  off,  another  gun  was  fired.  Prosecutor 
said  he  aimed  to  do  execution,  and  afterwards  found  a  dead  negro 
there.     Horace  Armstrong  was  the  negro  killed. 

Another  witness  proves  that  after  Horace  Armstrong  was  killed, 
defendant  told  him  he  was  up  there,  but  that  he  had  nothing  to  do 
with  the  shooting. 

Defendant  said  to  the  doctor,  on  his  way  to  see  Alfred  Davis, 
talking  about  Henry  Keele  and  the  Gardens,  and  other  white  men, 
that  he  would  have  revenge  if  he  had  to  bum  up  Panhandle  Creek. 

Thomas  Davenport  proves,  that  on  the  night  after  the  affray  at 
Alfred  Davis's,  the  several  negroes  indicted  were  at  his  grocery, 
wanting  whiskey.  He  would  not  sell  it  without  the  money.  They 
were  talking  about  the  Gardens,  and  other  white  men,  and  one  negro 
named  Henry  Keele,  having  been  engaged  in  the  affray ;  and  were 
talking  about  going  up  to  Grossland  Branch,  and  threatened  they 
would  kill  the  negro  and  make  mincemeat  of  the  others.  He  coold 
not  state  that  defendant  made  any  threats ;  is  not  certain  that  he 
did.  They  were  all  three  together,  and  talking,  but  cannot  be  cer- 
tain that  defendant,  or  which  ones,  used  threatening  words. 

It  was  in  proof  that  all  the  parties  charged  in  the  indictment  fled 
from  the  country,  except  defendant ;  that  he  had  remained,  and 
that  he  was  of  good  character. 

The  proof,  as  it  is  presented  in  the  record,  makes  out  a  most  wan- 
ton and  unprovoked  assault  and  battery  by  the  prosecutor  and  his 
company,  upon  David  Love  and  Alfred  Davis.  It  was  well  calcu- 
lated to  arouse  the  worst  passions  of  the  parties  abused,  and  their 
colored  friends.  It  was  especially  calculated  to  excite  them  against 
one  of  their  own  color,  who  seems  to  have  taken  an  active  part  in 
the  assault  and  battery.  If  the  injury  had  been  resented  imme- 
diately, the  consequences,  whatever  they  might  have  been,  could 
hardly  have  amounted  to  murder  in  the  first  degree.  It  was  fairly 
left  to  the  jury,  whether  the  shooting  which  afterwards  occurred  at 
Julia  Bailey's,  took  place  under  the  passion  provoked  by  the  assault 
and  battery  at  Davis's ;  or  whether  it  was  made  with  deliberation 
and  premeditation,  after  the  passions  had  time  to  cool.  The  jury 
found  that  the  assault  at  Julia  Bailey's  was  made  after  sufficient 
cooling  time  to  deprive  the  defendant  of  the  benefit  of  the  defence 
of  having  acted  under  passion  produced  by  recent  provocation. 

WetWnk  the  evidence  justines  their  conclusion  as  to  this  point 
in  the  case.     The  proof  leaves  no  room  to  doubt  as  to  the  presence 
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of  defendant  when  the  shooting  took  place.  He  distinctly  admitted 
to  two  witnesses  that  he  was  present ;  and  it  is  proved  by  another 
that  he  was  in  company  with  the  other  parties  indicted  when  they 
were  probably  on  their  way  to  the  place  where  the  shooting  oc- 
curred. 

But  the  questions  of  difiKculty  are :  First,  with  what  intent  did 
defendant  go  to  the  place  ;  nnd  second,  if  he  did  not  go  there  with 
the  intent  to  kill  and  murder  the  prosecutor  and  William  Keele,  as 
charged  in  the  indictment,  was  the  assault  made  upon  such  intent 
formed  after  reaching  the  place  of  the  shooting  ? 

The  charge  is,  that  defendant  assaulted  the  prosecutor  and  Wil- 
liam Keele,  with  intent  to  commit  murder  in  the  first  degree. 

Defendant  said  to  the  doctor  that  "  he  would  have  revenge,  if 
he  had  to  bum  up  Panhandle  Creek ;  "  and  to  Davenport,  some  of 
the  four  indicted  —  all  talking  together — said,  "  they  would  kill 
the  negro  Henry  Keele,  and  make  mincemeat  of  the  others."  Al- 
though it  is  not  shown  that  defendant  made  tiiis  threat,  yet  it  was 
made  in  his  presence,  and  he  made  no  dissent.  It  is  in  proof  that 
the  parties  indicted  passed  by  the  house  where  the  negro  Henry 
Keele  was  living.  When  they  reached  the  house  of  Julia  Bailey, 
^  they  first  asked  for  Henry  Keele,  the  negro,  and  not  finding  him, 
they  then  asked  where  Tobe  and  Bill  were  (meaning,  as  we  infer, 
the  prosecutor  and  William  Keele).  This  proof  makes  it  certain 
that  the  four  negroes  indicted  started  out  armed  for  the  purpose  of 
having  revenge.  Their  object  was,  first,  to  take  revenge  upon 
Henry  Keele,  and  that  was  clearly  their  purpose  in  going  to  Julia 
Bailey's,  where  he  lived.  It  is  clear,  also,  that  they  intended  to 
have  revenge  on  Henry  Keele,  by  taking  his  life.  The  proof  shows, 
also,  that  they  had  formed  the  purpose  to  take  revenge  on  the 
prosecutor  and  William  Keele,  but  it  is  not  apparent  what  was 
the  measure  of  revenge  contemplated  as  to  them.  They  threatened 
**  to  kill  Henry  Keele,"  tiie  n^ro,  but  "  to  make  mincemeat "  of 
the  white  men.  This  may  have  meant,  and  probably  did,  that  they 
would  inflict  great  bodily  harm  on  them ;  or,  as  defendant  said  to 
the  doctor,  "  would  have  revenge  by  burning  up  Panhandle  Creek." 
We  are,  therefore,  not  satisfied  that  the  intent  with  which  defend- 
ant went  to  the  house  of  Julia  Bailey  was  to  take  the  life  of  the 
prosecutor  and  William  Keele. 

But,  in  the  second  place,  when  the  prosecutor  and  William  Keele 
were  fired  at  from  cfulia  Bailey's  yard,  was  it  done  with  the  de- 
liberation and  premeditation  which  were  necessary  to  constitute 
murder  in  the  first  degree ;  and  did  defendant  concur  in  this  intent  ? 
It  is  to  be  observed  that  the  four  negroes  indicted  passed  by  the 
house  where  the  prosecutor  was,  without  stopping  or  making  any 
hostile  demonstration,  nor  had  they  indicated  any  criminal  purpose 
after  reaching  Julia  Bailey's  house. 

The  prosecutor  and  Wm.  Keele  were  induced  to  follow  them  by 
hearing  the  barking  of  dogs  and  the  talking  of  the  negroes.  The 
prosecutor  arms  himself,  and  takes  Wm.  Keele  vrith  him,  and  follows 
on  to  see  what  is  up  now.  Julia  Bailey  tells  what  occurred  before 
flie  prosecutor  arrived.     The  four  negroes  asked  for  Henry  Keele. 
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Upon  finding  that  he  was  not  there,  they  asked  where  Tobe  and 
BUI  where.     She  saw  the  prosecutor  and  Wm.  Keele  approach  the 
gate,  and  heard  the  prosecutor  ask,  "  Boys,  what's  up  now  ?  "  and 
the  reply,  "  Nothing. '     This  is  all  she  heard  or  saw.     She  did  not 
hear  tiie  remark,  "  G — d  damn  it,  we  will  show  you,"  which  the 
prosecutor  says  was  made  a  part  of  the  reply  to  his  question,  "  Boys, 
what's  up  now  ?  "     She  saw  nothing  of  the  raising  of  the  gun  by  one 
of  the  four  negroes  in  the  yard,  which  the  prosecutor  said  occurred 
"  immediately  after  "  the  reply  to  his  question.     Julia  Bailey  says 
that  she  went  into  her  house  about  the  time  the  prosecutor  asked, 
"  Boys,  what's  up  now  ?  "  but  she  heard  the  reply,   "  Nothing." 
She  was  standing  at  her  door.     The  n^roes,  as  stated  by  the  pros- 
ecutor, were  in  the  yard,  between  the  gate  and   the  house.     Yet 
Julia  Bailey  heard  nothing  of  that  part  of  the  reply,  "  6— d  damn 
it,  we  will  show  you  ; "  nor  did  she  see  any  of  them  raising  his  gun, 
down  to  the  time  when  she  entered  her  house  and  closed  the  door. 
Nothing  had  been  said  or  done,  as  far  as  she  saw  or  heard,  which  in- 
dicated any  purpose  to  make  an  assault  upon  the   prosecutor  and 
Wm.  Keele.     The  case,  then,  turns  upon  the  evidence  of  the  pros- 
ecutor and  Wm.  Keele  alone.     It  must  be  borne  in  mind  that  the 
prosecutor  admits  he  shot  and  killed  one  of  the  four  n^roes  — 
Horace  Armstrong.     It  must  be  remembered  that  the  prosecutor 
and  Wm.  Keele  had  just  reached  home,  after  having  made  a  most 
brutal  attack  upon  David  Love  and  Alfred  Davis.     It  must  also  be 
observed  that  there  is  no  satisfactory  reason  given  why  the  prosecu- 
tor armed  himself  and  followed  the  four  negroes  to  Julia  Bailey's. 
The  result  of  his  going  there  waa,  that  shooting  took  place,  in  wlucb 
the  prosecutor  killed  the  negro,  Horace  Ajrmstrong,     We  are  bound 
to  weigh  the  evidence  of  the  prosecutor  and  Wm.  Keele,  in  the  light 
of  the  surrounding  circumst^ces.     Although  they  escaped  unhurt, 
and  have  killed  one  of  the  negroes,  a  prosecution  is  commenced 
against  all  of  the  other  negroes  for  an  assault  with  intent  to  commit 
murder.     All  except  the   defendant  fly  from   the   country.     The 
defendant,  being  prosecuted,  cannot  testify.     The  whole  case,  there- 
fore, rests  with  the  two  witnesses,  whose  highest  interest  is,  that 
defendant  shall  be  convicted ;  for,  if  the  four  negroes  are  not  guilty 
of  the  charge  of  assault  with  intent  to  kill,  then  the  presumption 
is  strong,  that  the  prosecutor  and  Wm.  Keele  are  guilty  of  felonious 
homicide.     Under  such  circumstances,  we  feel  bound  to  emphasize 
the  fact  that  the  prosecutor's  evidence  is  not  sustained  by  that  of 
Julia  Bailey,  as  to  the  reply  of  the  negro,  *'  G — d  damn  it,  we  will 
show  you,"  nor  as  to  the  fact  of  one  of  the  negroes  raising  his  gun 
immediately  after  the  reply  was  made.     Prom  her  location,  Julia 
Bailey  ought  to  have  heard  this  part  of  the  reply  as  well  as  the  first, 
and  she  ought  to  have  seen  the  raising  of  the  gun.     In  view  of  the 
several  circumstances  calculated  to  detract  from  the  evidence  of  the 
prosecutor  and  Wm.  Keele,  we  are  not  fully  satisfied  that  the  jury 
were  justified  in  returning  a  verdict  of  guilty  on  the  evidence. 

But  assuming  that  the  facts  as  to  the  origin  of  the  shooting  are 
entirely  reliable,  we  are  not  satisfied  that  it  took  place  with  that 
deliberation  and  premeditation  necessary  to  make  out  the  charge  in 
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the  indictment.  The  fact  that  the  prosecutor  and  Wm.  Keele  fol- 
lowed the  n^roes  to  Julia  Bailey's ;  that  they  were  two  of  the  men 
that  just  before  'had  assaulted  and  beaten  and  stabbed  one  of  their 
color,  and  that  they  approached  them  armed,  may  very  well  have 
produced  the  impression  that  their  purpose  was  to  make  another 
attack.  We  cannot  see  that  there  was  any  time  for  deliberation, 
or  that  there  was  any  premeditation  j  and  especially  we  see  no 
ground  to  assume  that  there  was  any  consultation,  or  any  concert  of 
action  among  the  four  negroes.  The  prosecutor  represents  the 
reply  of  one  of  the  negroes  to  his  question,  and  the  act  of  raising  his 
gun,  as  almost  simultaneous.  It  has  the  appearance  of  a  sudden, 
hurried  attempt  to  get  the  first  shot,  to  avoid  an  apprehended  attack. 
There  could  have  been  no  time  for  consultation ;  nor  can  we  see 
that  there  was  that  deliberation  and  premeditation  necessary  to 
make  out  the  chai^.  We  are  not  satisfied  by  the  proof  that  the 
defendant  participated  with  that  deliberate  and  premeditated  intent 
which  it  is  incumbent  on  the  State  to  make  out  in  such  a  case.  We 
are^  therefore,  of  opinion  that  the  circuit  judge  erred  in  refusing  a 
new  trial. 

Let  the  judgment  be  reversed,  and  a  new  trial  awarded. 


Young  Alexander  v.  The  State. 

(8  Heisk.  476.    Supreme  Court,  Tennessee,  1871.) 
Murder.  —  Indictment. —  Venue. 

An  indictment  for  murder  which  docs  not  specify  the  weapon  used,  or  describe  the 

wound  inflicted,  is  good  under  the  Tennessee  Cocfe. 
The  Code,  sec  524S,  sub.  sec.  9,  curing  the  omission  of  Tenne  in  a  biU  of  exceptions,  is 

not  yalid. 

Cbiminal  Coubt,  May  Term,  1871,  Thos.  N.  Frazier,  J.,  pre- 
siding. 

O-.  R.  Stubblefieldj  John  TrimhUy  John  Laurence  ^  John  2). 
Brien^  for  the  prisoner. 

Attorney  General  Heiskell^  with  E.  B.  McClanahan^  for  the 
State. 

NiCHOMON,  C.  J.,  delivered  the  opinion  of  the  court. 

At  the  May  Term,  1871,  of  the  Criminal  Court  for  Davidson 
County,  Young  Alexander  was  convicted  of  murder  in  the  second 
degree,  for  kilhng  Wm.  Stewart,  and  sentenced  to  the  penitentiary  for 
ten  years.  He  has  appealed  to  this  court,  after  his  motions  in  ar- 
rest of  judgment  and  for  a  new  trial  were  overruled. 

The  first  error  relied  on  is,  that  the  motion  in  arrest  of  judgment 
was  improperly  overruled,  because  the  indictment  on  which  defend- 
ant was  tried  was  insufficient  in  law.  The  indictment  is  as  fol- 
lows :  — 

**The  Grand  Jurors  of  the  State  of  Tennessee,  empanelled, 
diarged,  and  sworn,  to  inquire  for  the  body  of  the  County  of  Da- 
vidson and  State  of  Tennessee,  upon  their  oath  aforesaid  present, 
that  on  the  13th  day  of  April,  1870,  in  the  State  and  County  afore- 
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said  one  Young  Alexander,  colored,  tuid  Michael  Maloney,  in  and 
upon  Wm.  Stewart  did  unlawfully  make  an  assault,  and  him,  the 
said  Wm.  Stewart,  they,  the  said  Young  Alexander,  colored,  and 
Michael  Maloney,  then  and  there  unlawfully,  deliberately,  premedi- 
tatedly,  feloniously,  and  of  their  malice  aforethought  did  kill  and 
murder,  contrary  to  the  form  of  the  statute  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State. 

"  R.  S.  TUTHILL,  Attorney  General,"  &c 

The  objection  taken  to  tiiis  indictment  is,  that  it  does  not  state 
the  weapon  by  which  the  assault  was  made  and  the  killing  produced. 

An  inWent  is  defined  by  Judge  Story,  in  his  ConTeJtaries  on 
the  Constitution  of  the  United  States,  to  be  **  a  written  accusation 
of  an  offence,  preferred  to,  and  presented  upon  oath,  by  a  grand 
jury,  at  the  suit  of  the  goyemment."  By  section  6114  of  the  Code 
it  is  proyided,  that  ^'  the  statement  of  the  facts  c(mstituting  the  ol- 
fence  in  an  indictment  sh^ll  be  in  ordinary  and  concise  langoage, 
without  prolixity  or  repetition."  And  by  section  5115,  that  "  in  no 
case  are  the  words  *  force  and  arms,'  or  *  contrary  to  the  form  of  the 
statute,'  or  *  moyed  and  instigated  by  the  deyil,'  or  other  words  not 
essential  to  constitute  the  offence,  necessary  or  proper."  And  by 
section  5117,  "  the  act  or  omission  charged  as  the  offence  shall  be 
stated  with  such  a  degree  of  certainty  as  tJb  enable  the  court  to  pro- 
nounce judgment,  upon  a  conyiction,  according  to  the  right  of  the 


case."# 


The  true  interpretation  of  these  sections  of  the  Code  is,  that  in 
the  statement  of  the  offence  the  indictment  must  recite  explicitly 
the  facts  which  constitute  the  alleged  crime,  and  not  merely  their 
supposed  legal  bearing.  It  is  the  simple  oiBce  of  the  bill  to  exhibit 
the  facts.  If  there  be  sufficient  to  constitute  the  crime  charged, 
that  wiU  be  judicially  recognized  by  the  court  as  their  legal  conse- 
quence. 

The  indictment  in  the  present  case  recites  that,  on  a  day  specified. 
Young  Alexander  made  an  unlawful  assault  on  Wm.  Stewart,  and 
by  such  assault  killed  and  murdered  him  ;  and  tiiat  it  was  done  un- 
lawfully, deliberately,  premeditatedly,  feloniously,  and  with  malice 
aforethought.  These  are  the  facts  recited  as  constituting  the  crime 
of  which  defendant  was  accused.  The  legal  consequence  of  these 
facts,  to  wit,  that  the  defendant  is  guilty  of  murder  in  the  first  de- 
gree, is  not  stated.  Nor  was  it  necessary :  the  court  was  left  to 
recognize  the  legal  consequence  to  be  deduced  from  the  facts  charged. 
The  written  accusation  had  fully  performed  its  office  when  the  facts 
constituting  the  offence  were  recited. 

The  object  of  the  indictment  or  written  accusation  is,  that  the 
accused  may  know  ^^  the  nature  and  cause  of  the  accusation  against 
him."  The  question  is,  does  this  indictment  enable  the  defendant 
to  know  the  nature  and  cause  of  the  accusation  a^inst  him  ?  Are 
the  facts  constituting  the  offence  chained  so  explicitly  stated  as  to 
idhow  the  nature  and  cause  of  the  accusation  ?  The  nature  of  tbe 
accusation  is,  that  he  is  charged  with  the  deliberate,  premeditated, 
and  malicious  killing  and  muraering  of  Wm.  Stewart ;  and  the  cause 
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of  the  accusation  is,  that  he  is  then  charged  with  murder.  The  act 
charged  as  the  offence  is  stated  with  such  degree  of  certainty,  as  not 
only  to  enable  him  to  know  the  nature  and  cause  of  the  accusation, 
and  to  make  his  defence,  but  upon  conviction  the  court  can  pronounce 
judgment  according  to  the  right  of  the  case. 

The  statement  of  the  character  of  the  weapon  with  which  the  kill- 
ing was  effected  could  add  nothing  to  the  nature  and  cause  of  the 
accusation,  nor  could  it  be  of  any  service  to  him  in  making  his  de- 
fence. The  assault  recited  is  not  the  gravamen  of  the  charge  ;  that 
is  only  inducement  to  the  real  charge,  which  is  that  of  killing  and 
murdering,  and  as  the  assault  was  followed  by  killing  and  murder 
as  its  consequence,  it  was  not  necessary  to  state  the  weapon  with 
which  the  assault  was  made,  or  the  killing  consummated.  The  rea- 
son on  which  we  have  held  that,  in  an  indictment  for  assault  with 
intent  to  commit  murder,  it  is  necessary  to  state  the  character  of  the 
weapon  with  which  the  assault  was  made,  does  not  apply  where  the 
indictment  is  for  committing  murder. 

There  was,  therefore,  no  error  in  overruling  the  motion  in  arrest 
ot  judgment. 

The  next  error  relied  on  is,  that  the  court  below  overruled  the 
motion  for  a  new  trial.. 

It  is  insisted  for  defendant,  that  the  bill  of  exceptions  failed  to 
show  that  the  offence  wad  conmiitted  in  the  county  of  Davidson,  in 
which  county  the  defendant  was  tried  and  convicted ;  and  that  for 
that  reason  a  new  trial  ought  to  have  been  granted. 

After  a  careful  examination  of  the  proof,  as  set  out  in  the  bill  of 
exceptions  (and  it  professes  to  contain  all  the  testimony  ad(^uced  on 
the  trial),  we  are  unable  to  find  anything  which  locates  the  killing 
either  in  the  city  of  Nashville  or  in  the  county  of  Davidson.  Wit- 
nesses speak  of  Cedar  Street,  and  of  the  city,  and  of  the  Chattanooga 
depot,  in  detailing  their  evidence  ;  and  one  witness,  by  way  of  giving 
the  jury  an  idea  of  distance,  refers  to  the  distance  to  the  market- 
house  as  the  measure.  But  it  is  remarkable  that  no  one  witness  al- 
ludes to  the  name  of  the  city  in  which  the  killing  took  place,  nor  to 
any  object  of  which  we  can  take  judicial  notice,  as  designating  the 
city  or  county.  One  witness  refers  to  the  Chattanooga  depot  as  the 
place  where  his  father  was  employed  ;  but  this  allusion  may  as  well 
point  to  the  depot  at  Chattanooga  as  at  Nashville. 

It  is  not  denied  that  the  defendant  could  not  be  legally  convicted 
without  proof  that  the  offence  was  committed  in  Davidson  County, 
where  he  was  tried.  But  it  is  said  that,  under  sec.  5242  of  tne 
Code,  defendant  is  not  to  be  granted  a  new  trial,  for  the  reason  that 
the  bill  of  exceptions  omits  to  state  that  the  venue  was  proven  in  the 
court  below.  Such  is  the  provision  of  the  statute ;  and  if  we  had 
any  legal  mode  of  knowing  that  the  venue  was  in  fact  proven,  and 
that  the  fact  so  proven  was  omitted  in  making  up  the  bill  of  excep- 
tions, we  should  be  bound  to  hold  that  the  defendant  was  not  enti- 
tled to  a  new  trial  for  this  omission.  But,  in  another  case  at  the 
present  term,  we  had  occasion  to  consider  and  decide  this  question  ; 
and  after  reviewing  the  gn^nds  of  that  decision,  we  find  no  reason 
to  doubt  its  correctness. 


704  CRIMINAL  LAW  REPORTS. 

The  decision  rests  upon  the  constitutional  provision,  that  the  ac- 
cused has  a  right  to  "  a  speedy  public  trial,  by  an  impartial  jury  of 
the  county  in  which  the  offence  shall  have  been  committed." 

To  make  a  legal  conviction,  it  is  incumbent  on  the  State  to  prove 
that  the  offence  was  committed  in  the  county  in  which  the  trial  is 
had.  It  is  clear  that  the  Legislature  has  no  power  to  force  the  ac- 
cused to  be  tried  in  any  other  county,  nor  to  excuse  the  prosecutor 
from  proving  the  venue.  But  it  is  argued,  that,  upon  appeal,  this 
court  may  presume  that  on  the  trial  below  the  venue  was  proven, 
and  may  presume  further  that  the  proof  was  omitted  from  the  bill  of 
exceptions  by  inadvertence  or  negbgence.  In  cases  where  the  bills 
of  exceptions  do  not  show  that  they  contain  all  the  testimony,  such 
a  presumption  might  well  be  made.  But  when  the  record  comes  to 
us  properly  authenticated,  and  the  judge  below  certifies  that  all  the 
testimony  given  on  the  trial  is  contained  in  the  bill  of  exceptions, 
we  are  unable  to  comprehend  the  principle  upon  which  we  can  pre- 
sume arbitrarily  that  the  record  is  false,  and  that,  in  fact,  the  venue 
was  proven,  and  that  it  was  omitted  by  inadvertence  or  negligence, 
although  the  judge  below  has  certified  that  no  such  proof  was  made. 
The  Legislature  could  not  have  intended  to  require  such  a  construc- 
tion to  be  placed  on  their  action.  If  they  did,  they  made  an  enact- 
ment not  authorized  by  the  Constitution.  We  so  held  in  the  case 
before  referred  to,  and  we  now  adhere  to  that  decision. 

This  error,  therefore,  is  well  assigned  ;  and  as  for  that  a  new  trial 
must  be  granted,  we  deem  it  improper  to  express  an  opinion  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  verdict. 


Patrick  W.  Gahak  v.  The  People  of  the  State  of  Illi- 

*NOIS. 
(58  lU.  160.     Supreme  Court,  1871.) 

Retuiii  of  Indictment.  —  Idem  sonans. 

Where  the  record  showed  that  the  grand  jury  of  a  certain  term  came  into  open  cout 
and  presented  indictments ;  after  which  entry  came  the  title  of  two  cases  and  the  of- 
fence charged  in  each ;  and  succeeding  this,  an  order  of  continuance  in  some  suit,  and 
then  followed  the  title  of  another  criminal  case,  with  a  minute  of  the  offence  chai^g^ed : 
Held,  that  it  sufficiently  appeared,  from  the  record  that  the  indictment  in  the  latter 
case  was  returned  into  open  court. 

In  an  indictment  for  an  assault  with  a  deadly  weapon,  the  name  of  the  assaulted  part? 
was  spelled  "Mary  Banner/'  and  on  the  trial  she  testified  that  it  was  spelled  "i)an- 
naher  " :  Held,  that  the  diffisrence  in  the  sound  of  the  two  names  was  so  slight  that 
they  must  be  regarded  as  the  same  name. 

Wbit  OF  EEROE  to  the  Circuit  Court  of  Fulton  County ;  the 
Hon.  Chauncey  L.  Higbee,  judge^presiding. 

Mr.  S.  Coming  Judd  ^  Mr.  Tm.  J.  Jh/ckeSy  for  the  plaintiff  in 
error. 

Mr.  L,  W.  JameSj  for  the  defendants  in  error. 

Mr  Justice  Walker  delivered  the  (»inion  of  the  court. 

Plaintiff  in  error  was  indicted  in  the  Fulton  Circuit  Court,  for  an 
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assault  with  a  deadly  weapon,  upon  the  person  of  Mary  Danner, 
with  intent  to  commit  a  great  bodily  injury,  when  no  considerable 
provocation  existed.  It  is  first  objected  that  the  record  fails  to 
show  the  indictment  was  returned  by  the  grand  jury  into  court. 
There  appears  in  the  record  an  entry,  of  the  August  term,  that  the 
grand  jury  came  into  open  court  and  presented  indictments.  Then 
follow  the  titles  of  two  cases,  and  the  offence  charged  in  each. 
Under  the  latter  is  an  order  of  continuance,  and  immediately  fol- 
lowing is  the  title,  with  a  minute  of  the  offence,  in  this  case. '  We 
do  not  see  but  it  sufficiently  appears  that  the  indictment  was  at 
that  time  returned  into  open  court.  All  persons  would  so  under- 
stand the  entry.  It  may  not  have  been  made  precisely  in  the  form 
that  other  clerks  would  nave  adopted,  but  we  think  it  is  sufficient 
in  substance.  It  would  require  an  effort  to  conclude  from  the  entry 
as  it  stands,  that  it  fails  to  appear  that  it  was  filed. 

Bat  the  principal  ^und  reUed  upon  for  a  reversal  is  a  yariance 
of  the  name  in  the  indictment  from  the  name  of  the  person  as- 
saulted. In  the  indictment  the  name  is  spelled  "  Mary  Banner," 
while,  on  the  trial,  she  testified  that  it  was  spelled  "  Dannaher." 
The  difference  in  orthography  is  apparent,  —  the  name,  as  truly 
spelled,  having  the  letters  "  ah  "  in  addition  to  those  contained  in 
the  name  as  spelled  in  the  indictment.  But  notwithstanding  this 
diflference  in  orthography,  it  is  not  apparent  that,  without  care  and 
effort,  a  large  majority  would  not  pronounce  them  alike,  or  so 
nearly  so,  that  it  would  require  a  practised  ear  to  distinguish  them. 
As  most  persons  would  pronounce  the  name,  the  "h"  would  be 
silent,  and  the  "  a  "  slightly  and  almost  imperceptibly  sounded.  It 
would  be  so  near  that  it  would  be  regarded  as  idem  sonans. 

Owing  to  the  difference  in  placing  the  accent  in  pronouncing  al- 
most any  name,  as  great  or  a  greater  change  can  be  made  than 
could  be  by  the  ordinary  pronunciation  pf  this,  as  differently  spelled. 
The  rule  is,  that  unless  it  appears  that  the  difference  in  sound  in 
the  two  names  is  apparent,  the  incorrect  spelling  will  be  disre- 
garded. In  this  case  it  is  so  slight  that  we  should  not  feel  justified 
in  reversing  for  that  reason. 

The  judgment  of  the  court  below  is  affirmed. 

JudgmefnJt  affirmed. 


Tbebitoby  of  Montana,  respondent,  v.  McCun,  appellant. 

(1  Montana,  894.     Supreme  Court,  1871.) 

Confessions. 

Whether  a  prisoner  can  be  conyicted  upon  an  uncorroborated  extra-judicial  confession 
of  guilty  qiuere. 

Confessions  made  to  an  officer  having  the  defendant  in  charge,  after  the  officer  has  told 
him  that  it  would  be  better  for  him  to  confess  his  guilt,  and  aiter  a  mob  of  one  hun- 
dred men  had  surrounded  the  jail  where  the  prisoner  was  confined,  and  after  threats 
hAd  been  made  against  him  that  if  he  did  not  confess  he  should  be  hung,  &c.,  and 
alter  word  had  been  brought  to  him  that  one  confined  with  him  and  who  had  been  re- 
cently taken  out  by  the  mob  had  been  hung,  are  inadmissible  in  evidence. 

VOL.  I.  46 
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McClin  was  tided  in  June,  1871,  by  a  jury,  who  returned  a  ver- 
dict of  guilty,  and  the  court.  Murphy,  J.,  sentenced  him.  The 
other  facts  are  stated  in  the  opinion  of  the  court. 

S.  Word  and  Page  ^  Coleman^  for  appellants. 

H.  N.  Bldke^  District  Attorney,  First  District,  for  respondent. 

Wade,  C.  J.  This  case  comes  into  this  court  on  appeal  from  the 
judgment  and  bill  of  exceptions,  upon  the  separate  trial  of  defend- 
ant, James  F.  McClin,  indicted  jointly  with  defendants,  Nathan 
Ward,  David  Collier,  and  John  Maloney,  for  the  crime  of  burglary. 

It  is  contended  by  respondent  that  the  record  does  not  disclose 
the  fact  that  any  proper  exceptions  were  taken  at  the  trial  to  tie 
rulings  of  the  court  upon  the  introduction  of  evidence,  or  to  the 
charge  of  the  court  to  the  jury.  This  is  an  appeal  from  the  judg- 
ment roll,  and  the  bill  of  exceptions  is  properly  before  the  court  for 
consideration.     The  bill  of  exceptions  commences  as  follows :  — 

"  Now  comes  the  defendant  by  his  attorneys  and  tenders  the  fol- 
lowing bill  of  exceptions,  which  .were  taken  at  the  proper  time  and 
allowed." 

We  think  these  words  form  a  part  of  the  bill  of  exceptions,  and 
the  bill  being  signed  by  the  judge  as  correct,  we  must  hold  that  to 
any  ruling  of  the  court,  objected  to  at  the  time,  as  disclosed  by  the 
bill  of  exceptions,  proper  exceptions  were  taken  at  the  time  and 
allowed.  This  is'  ^e  plain  import  and  meaning  of  the  language 
employed. 

We  are  then  to  consider  the  case  as  disclosed  by  the  bill  of  ex- 
ceptions and  the  record.  By  the  record,  the  defendant  was  convicted 
upon  the  evidence  of  confessions  alone.  As  shown  in  the  testimony, 
the  defendant  was  arrested  by  one  John  Guy,  deputy  sheriff,  and 
that  he  told  defendant  that  it  would  be  better  for  him  to  confess  his 
guilt.     There  appears  the  following  in  the  bill  of  exceptions  :  — 

"  In  addition  to  the  above,  further  evidence  being  adduced  that  a 
mob  of  one  hundred  men  were  around  and  about  the  jail  where  de- 
fendant was  confined,  at  intervals  of  nearly  all  one  day :  that  threats 
were  frequently  made  against  defendant  that  if  he  dia  not  confess 
he  would  have  one  hundred  lashes,  would  be  hung,  &c. ;  that  word 
was  brought  to  defendant  that  one  person  confined  with  him  and  re- 
cently taken  out  by  the  mob  had  been  hung ;  that  the  names  of 
defendant  and  others  confined  in  jail,  and  the  addresses  of  their 
parents  and  friends,  had  been  taken  down  by  John  Guy,  deputy 
sheriff,  in  writing,  with  their  knowledge;  that  in  consequence  of 
these  threats  and  demonstrations  defendant  was  greatly  excited  and 
alarmed,  so  that  he  shed  tears  ;  and  further,  no  evidence  being  pro- 
duced that  the  inducements  held  out  by  the  said  deputy  sheriff, 
John  Guy,  were  at  any  time  withdrawn,  or  that  the  mind  of  the 
defendant  was  at  any  time  freed  from  the  apprehensions  occasioned 
bv  said  violent  threats  and  demonstrations,  the  court  admitted  as 
evidence  confessions  of  guilt  made  by  defendant  to  said  Guy  at  in- 
tervals for  several  days  afterward.  Defendant's  attorney  objected 
to  the  evidence  at  the  time  it  was  offered.  The  foregoing  testimony 
having  been  adduced,  the  defendant's  attorney  put  the  following 
question  to  the  witness,  Guy  :  *  Were  the  confessions  of  defendant. 
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made  subsequent  to  the  day  of  his  first  confession,  made  at  your 
solicitation  and  advice,  that  it  would  be  better  for  him  ? '  which 
question  was  ruled  out  by  the  court. 

"  The  court  then  charged  the  juiy  that  they  should  regard  as 
evidence  all  confessions  of  guilt  made  by  defendant  to  said  Guy 
after  the  day  of  the  first  confession/' 

We  think  the  court  erred  in  refusing  to  permit  the  witness,  Guy, 
to  answer  the  question  above  set  forth,  and  we  are  of  opinion  that 
a  conviction  upon  the  testimony  of  confessions  alone  is  not  war- 
ranted by  the  authorities. 

Whether  extra-judicial  confessions,  uncorroborated  by  any  other 
proof  of  the  corpiLS  delicti^  are  of  themselves  sufBcient  to  found  a 
conviction,  has  been  gravely  doubted.  In  the  Roman  laws  such 
naked  confessions  would  not  work  out  a  conviction.  In  each  of  the 
English  cases  usually  cited  in  favor  of  the  sufficiency  of  this  evi- 
dence there  was  some  corroborating  circumstance.  In  the  United 
States  the  prisoner's  confession,  when  the  cormis  delicti  is  not  other- 
wise proved,  has  been  held  insufficient  for  his  conviction ;  and  this 
opinion  certainly  best  accords  with  the  humanity  of  the  Criminal 
Code,  and  with  the  great  degree  of  caution  applied  in  receiving  and 
weighing  the  evidence  of  confessions  in  other  cases,  and  it  seems 
countenanced  by  approved  writers  on  this  branch  of  the  law.  1 
Greenl.  Ev.  246 ;  Phillips  Ev.  642,  543  and  note ;  15  Wend.  148 ; 
16  lb.  53. 

Before  any  confession  can  be  received  in  evidence  in  a  criminal 
case,  it  must  be  shown  that  it  was  voluntary.  The  prehminary  ex- 
amination for  this  purpose  must  be  addressed  to  the  judge.  "  A 
free  and  voluntary  confession,"  said  Chief  Justice  Eyre,  "  is  deserv- 
ing of  the  highest  credit,  because  it  is  presumed  to  flow  from  the 
strongest  sense  of  guilt,  and  therefore  it  is  admitted  as  proof  of  the 
crime  to  which  it  refers  ;  but  a  confession  forced  from  the  mind  by 
the  flattery  of  hope  or  by  the  torture  of  fear,  comes  in  so  question- 
able shape  when  it  is  to  be  considered  as  the  evidence  of  guilt,  that 
no  credit  o<lght  to  be  given  to  it,  and  therefore  it  is  rejected."  1 
Leach's  Crim.  Caa.  299 ;  15  Wend.  231 ;  PhiUips  Ev.  542 ;  15 
N.  Y.  884 ;  37  lb.  303. 

In  regard  to  the  person  by  whom  the  inducements  were  ofifered, 
it  is  very  clear  that  if  they  were  offered  by  the  prosecutor,  or  by  an 
oflBcer  having  the  prisoner  in  custodjr,  or  by  a  magistrate,  or,  indeed, 
by  any  one  having  authority  over  him  or  over  the  prosecution  itself, 
or  by  a  private  person  in  the  presence  of  one  in  authority,  the  con- 
fession will  not  be  deemed  voluntary  and  will  be  rejected.  1  Greenl. 
Ev.  253,  §  222. 

In  view  of  these  authorities  and  principles  which  seem  to  be  well 
settled,  we  think  the  court  erred  in  refusing  to  permit  the  deputy 
sheriff,  Guy,  to  answer  if  the  alleged  confession  was  not  made  upon 
his  solicitation  and  advice  to  the  prisoner  that  it  would  be  better  for 
him  to  confess. 

Confessions  to  an  officer,  if  admitted  in  evidence  in  any  court, 
should  be  so  admitted  with  the  greatest  care  and  caution,  and  after 
the  possibility  of  any  and  every  inducement  has  been  removed ;  and 
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the  authorities  seem  to  go  to  the  extent  of  excluding  any  confession 
made  to  an  officer  under  any  circumstances. 

There  may  be  some  doubt  as  to  this  position,  but  certainly  there 
is  no  doubt  where  the  officer  makes  any  promises  or  threats  to  induce 
a  confession. 

There  was  no  evidence  in  this  case,  except  the  bare,  naked  con- 
fession of  the  defendant,  as  shown  by  the  record,  and  it  is  exceed- 
ingly doubtful  if  a  conviction  could  be  worked  out  upon  sudii  testi- 
mony alone. 

The  verdict  and  judgment  of  the  court  below  is  set  aside  and  a 
new  trial  granted.  Judgment  reversed. 

MuBPHY,  J.,  concurred  in  the  foregoing  opinion  by  making  the 
following  remarks :  — 

I  sign  this  opinion  upon  the  made  record  as  it  has  appeared,  but 
with  the  statement  that  the  bill  of  exoeptioiis  was  signed  upon  agree- 
ment between  the  District  Attorney  and  defendant  s  counsel,  with- 
out examination,  and  is  both  incorrect  and  incomplete,  and  does  not 
present  the  case  at  all  as  it  was  tried  below. 


Rice  v.  The  State. 

(47  Ala.  88.      Supreme  Conrt,  1872.) 
Confessions. 

When  no  promises  are  made  or  threats  used  to  obtain  confessioDB,  they  should  not  be 
excluded  because  the  drcmnstances  surrounding  the  defendant  were  threatening. 
Such  circumstances  are  proper  to  be  considered  bj  the  jury  in  determining  the  credi- 
bilitj  of  the  confessions,  and  what  force  and  effect  should  be  given  to  them. 

A  charee  asked  in  the  following  words  may  be  refused,  to  wit :  "  If  the  confesRCOfl  of 
the  defendant  are  not  corroborated,  a  strong  presumption  arises  that  they  are  not 
true."  There  is  no  general  presumption  that  confess]  3ns  are  to  be  regarded  as  un- 
true unless  they  are  corroborated. 

Appeal  from  Circuit  Court  of  Wilcox.  Tried  before  Hon.  P.  0. 
H^er. 

Tne  indictment  in  this  case  charged  that  Henry  Rice,  oliaB 
Wright,  "  broke  into  and  entered  the  dwelling-house  of  William 
T.  Spencer,  with  intent  to  steal,"  &c.  The  defendant  having  gone 
to  trial  on  plea  of  not  guilty  was  convicted,  and  sentenced  to  ten 
years'  imprisonment  in  the  penitentiary.  The  State,  after  having 
proved  that  Spencer's  house  was  broken  into  in  the  year  1868,  and 
a  large  sum  of  money  in  ten  and  twenty-dollar  gold  pieces,  and 
some  few  two-and-a-half  dollar  gold  pieces,  stolen  at  tne  time  of 
the  breaking,  introduced  Samuel  Spencer,  who  testified  that  he  and 
his  brother  visited  defendant  in  jail,  the  prisoner  and  witness  and 
his  brother  alone  being  present  at  the  interview.  The  witness  then 
said  to  defendant,  **  I  want  to  know  what  you  and  Bill  did  wiUi 
father's  money."  Defendant  replied  that  "  ne  did  not  go  into  the 
house,  but  broke  Bill's  leg  for  him  to  go  in,  and  that  Bill  broke  the 
shutters,  went  in,  and  got  the  money,  and  handed  it  to  defendant  at 
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the  window."  The  defendant,  at  the  same  interview,  told  the  wit- 
ness that  if  he  would  go  to  a  certain  place  described  by  the  prisoner, 
he  would  find  the  money  in  a  hole  in  the  ground.  Witness  found 
the  hole,  and  some  cloth  in  it  which  had  been  seen  in  Spencer's 
house,  but  could  find  no  money.  "  Witness  did  not  promise  de- 
fendant anything  to  confess,  nor  use  any  threats  against  him  if  he 
did  not  confess."  The  defendant  then  moyed  the  court  to  exclude 
the  confessions  on  the  ground  that  ^^  the  circumstances  surrounding 
the  prisoner  were  threatening,  and  that  said  confessions  were  not 
corroborated."  The  court  overruled  this  motion,  and  defendant 
excepted.  The  State  then  proved  that  a  short  time  after  the  house 
was  entered,  defendant  bought  goods  and  jewelry  in  Mobile,  Ala- 
bama, to  the  amount  of  about  $iOO,  all  of  which,  except  eight  dol- 
lars, was  paid  for  in  gold  coin  ;  a  twenty-dollar  gold  piece  and  two- 
and-a-half  dollar  gold  pieces  being  used  for  that  purpose,  and  that 
at  the  time  of  defendant's  arrest  he  had  a  number  of  ten  or  twenty- 
dollar  gold  pieces  on  his  person.  There  was  some  evidence  tending 
to  show  that  in  1866  defendant  had  been  paid  )I87.50  in  two-and-a- 
half  dollar  gold  pieces.  After  the  general  charge  to  the  jury  (which 
is  not  set  out  in  the  bill  of  exceptions),  the  defendant  asked  the 
following  charge :  "  That  if  the  confessions  of  the  defendant  are 
not  corroborated,  a  strong  presumption  arises  that  they  are  untrue." 
This  charge  the  court  refused,  and  defendant  excepted,  and  the  court 
then  remarked  to  the  jury  "that  they  would  recollect  what  the 
court  had  told  them  as  to  the  law  of  confessions,  and  to  this  quali- 
cation  the  defendant  excepted." 

The  errors  assigned  are,  1.  Refusal  to  exclude  the- confessions ;  2. 
The  refusal  of  the  charge  asked ;  3.  The  qualification  of  the  charge. 

John  McOasJcill^  for  appellant. 

J.  W.  A.  Sanfordj  Attorney  General,  contra. 

Pbcb:,  C.  J.  But  two  questions  are  made  on  this  record.  One 
arises  on  a  motion  to  exclude  the  confessions  of  the  defendant,  upon 
the  ground  that  the  circumstances  surrounding  him  at  the  tmie 
they  were  made  were  threatening ;  and  that  the  confessions  were 
not  corroborated. 

1.  No  objection  was  made  to  the  admissibility  of  the  confessions 
at  the  time  they  were  deposed  to  by  the  witoess.  The  witness 
stated  that  no  promises  were  made  to  obtain  the  confession,  and  no 
threats  used  if  the  defendant  did  not  confess. 

The  circumstances  stated  were  proper  to  be  considered  by  the  jury 
in  determining  the  credibility  of  the  confessions,  and  what  force  and 
efiEect  should  be  given  to  them,  but  not  sufficient  to  exclude  them 
altc^ther.  There  was  no  error,  therefore,  in  overruling  the 
motion. 

2.  The  other  question  grows  out  of  the  refusal  of  the  court  to 
giye  a  charge  asked  by  the  defendant.  After  the  court  had  charged 
the  jury,  the  defendant  asked  the  court  to  give  the  following  charge 
to  the  jury  :  "  If  the  confessions  of  defen(£mt  are  not  corroborated, 
a  strong  presumption  arises  that  they  are  not  true."  There  was  no 
error  in  refusing  this  charge.  Confessions  are  sometimes  the  most 
satisfactory  evidence  of  the  defendant's  guilt ;  sometimes  they  are 
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of  very  bttle  value ;  but  we  know  of  no  general  presumption  that 
confessions,  unless  corroborated,  should  be  regarded  as  untrue,  or 
should  be  presumed  to  be  so.  All  confessions  ought  to  be  cau- 
tiously received  by  the  court,  and  carefully  considered  by  the  jury. 
If  voluntarily  and  intelligently  made,  —  not  obtained  by  promises 
of  favor,  or  by  putting  in  fear  by  either  threatening  acts  or  woixls, 
—  a  jury  may  very  properly  convict  on  confessions  merely,  without 
other  evidence ;  but  if  made  by  an  ignorant  party,  under  suspicious 
circumstances,  as,  if  made  when  no  one  is  present  but  the  witness, 
or  made  by  one  in  the  custody  of  an  officer,  or  in  jaU,  and  to  a 
person  interested  to  obtain  them,  or  to  one  who  might  be  supposed 
to  inspire  the  prisoner  with  fear,  or  with  a  hope  that  by  confessing 
he  would  obtain  a  mitigation  of  his  punishment,  or  from  any  other 
cause  that  might  be  fairly  presumed  to  exercise  an  undue  influence 
on  the  prisoner's  mind,  then  conviction  should  rarely,  if  ever,  be 
based  upon  such  confessions  only,  without  corroborating  evidence. 
After  the  defendant's  charge  was  refused,  the  court  said  to  the  jury : 
"  You  will  recollect  what  I  told  you  as  to  the  law  of  confessions." 
To  this  the  defendant  objected,  as  a  qualification  of  his  charge.  It 
is  not  readily  seen  how  that  remark  can  be  construed  as  a  qualifi- 
cation of  the  charge  that  had  been  refused.  If  the  charge  had  been 
given  in  whole,  or  in  part,  it  might,  perhaps,  amount  to  a  qualifica- 
tion. But  the  charge  was  not  asked  in  writing  ;  therefore,  if  it  had 
been  given,  there  would  have  been  no  error  in  adding  to  it  a  proper 
qualification.  Courts  are  only  prohibited  from  qu^ifying  charges 
asked  in  writing.     Rev.  Code,  §  2766. 

Let  the  judgment  be  cffirmed. 


Young  v.  Commonwealth, 

(8  Bush,  866.     Court  of  Appeals,  Kentucky,  1871.) 

Evidence,  —  Confessions, — Proof  of  Alibi, 

The  defendant's  confession  made  upon  the  advice  of  a  friend  that  it  would  he  better  to 
confess  and  turn  state's  evidence,  "  since  there  would  be  witnesses  brought  against 
him  who  would  swear  anything  to  secure  his  conviction,  and  that  his  only  chance  to 
get  rid  of  the  charge  was  by  so  doing/'  is  admissible  in  evidence. 

The  defendant,  to  procure  a  continuance,  made  an  affidavit  that,  by  an  absent  witness^ 
he  expected  to  prove  that  certain  inducements  were  held  out  to  hmi  by  which  he  was 
led  to  make  a  confession.  This  affidavit  was  "  admitted  to  be  true "  by  the  prose- 
cution. The  prosecution  having  put  the  confession  in  evidence,  it  was  hid,  that  the 
defendant  had  a  right  to  read  the  affidavit  to  the  jury.  ^ 

Advice  to  surrender  and  confess  that  he  was  guilty,  that  it  would  be  better  for  him,  &c., 
given  to  the  defendant  by  a  friend  who  was  m  the  house  with  him  before  his  eom^idef » 
when  the  sheriff  and  posse  had  the  house  surrounded,  should  not  be  resarded  as  given 
•n  the  immediate  presence  of  the  sheriff.  Such  advice  did  not  render  the  defen<^t's 
subsequent  admissions  incompetent  as  evidence,  although  it  may  have  induced  him  to 
make  the  admissions.  It  was  the  province  of  the  court  m  its  discretion,  and  not  of  the 
jury  to  decide  as  to  the  admissibility  of  the  admissions  as  evidence. 

Evidence  conducing  to  prove  the  defendant's  guilt  as  a  princii)al  in  the  second  degree 
was  competent  under  the  indictment  accusing  him  in  general  terms  as  one  of  the  act- 
ual slayers,  it  being  immaterial  wdich  of  them  fired  the  fatal  shot. 

With  reference  to  the  evidence  conducing  to  prove  an  cdibi,  the  court,  after  iufbnning 
the  j)iry  that  to  sustain  that  ground  m  defence,  identity  of  the  time  of  the  mantor. 
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with  the  presence  of  the  defendant  at  another  place,  wns  essential,  told  the  jury  in  ef- 
fect that,  to  ^ve  the  defence  its  highest  character,  the  required  identity  **  must  be  made 
to  appear  by  some  definite  and  certain  standard  of  time  or  time-piece,"  and  unless  it 
be  so  ascertained,  instead  of  being  proved  by  other  modes,  the  defence  will  be  "greatly 
weakened."  This  discrimination  hetween  artificial  means  of  keeping  time  and  other 
modes  of  proving  the  fact  relied  on  was  well  calculated  to  mislead  the  jury,  and  to 
induce  them  to  regard  as  weak  and  unsatisfactory  evidence,  facts,  and  circumstances 
showing  that  it  was  physically  imposible  for  the  defendant  to  have  been  at  the  place  of 
the  homicide  when  it  occurred. 

aS'.  Marble  ^  B.  W.  Wakcy  for  appellant. 

John  Rodman^  Attorney  Gener^d,  for  appellee. 

Judge  Habdin  delivered  the  opinion  of  the  court. 

The  appellant,  Willie  Young,  was  tried,  convicted,  and  sentenced 
to  be  hung  for  the  murder  of  James  Still,  on  an  indictment  against 
him  and  William  Hopkins  as  principals,  and  William  Martin  and 
Alf  Nichols  as  accessories,  as  stated  in  the  general  charge,  but  more 
properly  as  principals  in  the  second  degree,  according  to  the  specifi- 
cations of  that  charge ;  and  this  appeal  is  prosecuted  for  a  reversal 
of  the  judgment. 

It  appears  from  the  evidence  that  Still,^while  riding  on  the  public 
highway  in  company  with  Samuel  Dupriest,  was  shot  by  persons 
waylaying  him  for  the  purpose,  and  instantly  killed ;  and  the  prin- 
cipal inquiry  on  the  trial,  and  that  to  which  the  evidence  and  rul- 
ings of  the  court  were  mainly  directed,  related  to  the  identity  of 
the  prisoner  as  one  of  the  perpetrators  of  the  crime. 

Dupriest,  who  was  also  shot,  testified  that  when  Still  was  killed  he 
saw  two  men  standing  behind  a  log  near  the  road,  who  fired  the 
shots  by  which  he  was  wounded,  and  both  Still  and  his  horse  were 
killed  ;  but  he  did  not  rec<^nize  either  of  the  men.  Other  evidence 
was  adduced  conducing  to  implicate  the  appellant  in  the  killing ; 
and  some  statements  made  by  him  after  his  arrest  were  proved  and 
admitted  for  the  consideration  of  the  jury  as  confessiona  of  his  guilt. 
Evidence  was  also  produced  by  him  tendmg  to  prove  an  al^L 

In  the  argument  for  the  appellant  various  decisions  and  rulings  of 
the  court  are  questioned  as  erroneous.  Omitting  the  consideration 
of  such  of  these  objections  as  are  deemed  either  unimportant  or  un- 
available in  this  court,  we  vnll  state  and  dispose  of  the  questions 
involved  by  the  others  in  the  order  in  which  they  are  presented. 

When  about  being  put  on  his  trial  the  defendant  filed  his  affi- 
davit, suggesting  his  expectation  that  the  Commonwealth  would 
{)rove  statements  made  by  him  while  in  custody  conducing  to  estab- 
ish  his  guilt,  and  praying  for  a  continuance  of  his  cause  because  of 
the  absence  of  Henry  Denson  and  J.  E.  Denson,  by  whom  he  alleged 
he  could  prove  the  f ollovring  facts,  which  he  also  stated :  "  That  on 
the  night  he  was  arrested  by  the  sheriff,  he  (the  said  H.  Denson) 
informed  defendant  that  the  house  in  which  he  was  sleeping  was 
surrounded  by  the  sheriff  and  his  posse^  who  had  come  to  arrest 
him  on  the  charge  of  killing  James  Still ;  and  that  before  the  said 
arrest  was  made,  and  while  the  said  sheriff  was  demanding  his  sur- 
render, he  was  advised  by  said  Henry  Denson  to  surrender,  confess 
that  he  was  guilty,  turn  state's  witness  against  the  other  parties  who 
were  jointly  charged  with  him ;  and  that  it  would  be  better  for  him, 
since  there  would  be  witnesses  brought  against  him  who  would 
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swear  anything  to  secure  his  conviction,  and  that  his  only  chance  to 
get  rid  of  the  charge  was  by  so  doii^g,  as  above  indicated ;  that  he  did 

thereupon  surrender  himself  into  the  custody  of  the  sheriff 

That  defendant  was  then  living  and  residing  with  the  said  two 
witnesses  in  their  own  house,  and  that  said  witnesses  had  a  great 
deal  of  influence  over  him,  and  had  been  and  were  his  advisers 
about  matters  of  his  own  most  important  concerns."  It  is  stated  in 
the  bill  of  exceptions  that  this  affidavit  "  was  admitted  to  be  true," 
for  the  purpose,  as  we  must  infer,  of  sustaining  objections  of  the 
defendant  to  the  admissibility  of  the  anticipated  proof  of  his  con- 
fessions if  not  as  evidence  to  rebut  its  influence  upon  the  jury. 

On  the  trial  the  sheriff  testified  that  he  arrested  the  defendant 
at  the  house  of  the  Densons,  after  resistance  on  the  part  of  the  pris- 
oner for  about  three  hours ;  and  that  he  had  with  him  a  posse  of  six 
men,  one  of  whom  was  drunk,  and  during  the  time  "  they  fired  one 
accidental  shot  and  one  that  was  not  accidental,"  and  that  finally 
"  Henry  Denson  went  into  the  house  and  brought  Young  and  his 
arms  ou,t  of  the  house."     ^ 

Against  the  defendant's  objections  the  sheriff  was  permitted  to 
testify,  "  that  on  the  day  after  Young  was  arrested  he  told  him  that 
he  did  not  kill  Still  himself,  but  that  he  knew  who  did  kill  him ; 
that  he  saw  the  man  get  behind  the  log  that  did  kill  him."  And 
the  Commonwealth  was  likewise  allowed  to  prove  by  T.  B.  Williams 
other  statements  of  the  defendant,  made  while  in  custody,  tending 
to  criminate  himself. 

It  is  contended  for  the  appellant  that  it  was  erroneous  to  admit 
any  part  of  the  evidence  importing  a  confession  of  guilt  on  his  part, 
for  the  reason  that  the  statements  proved  to  have  been  made  were 
not  voluntary,  but  were  made  by  him  under  the  influence  of  hopes 
and  fears  held  out  to  him  by  Denson  at  the  time  of  his  arrest.  In 
view  of  the  numerous  and  somewhat  conflicting  dicta  on  the  subject, 
we  regard  the  question  thus  presented  as  one  of  much  difficulty. 
The  general  doctrine  is  indisputable,  that  confessions  which  are 
"  forced  from  the  mind  by  the  flattery  of  hope  or  the  torture  of 
fear  "  are  considered  as  made  under  mental  duress,  and  therefore 
incompetent  as  evidence ;  but  whether  they  are  so  extorted  must 
depend  on  the  character  of  the  authority,  power,  or  influence  by 
which  they  are  induced ;  and  it  will  not  be  presumed  that  a  person 
having  no  control  over  a  prisoner,  or  the  charge  against  him,  or  au- 
thority to  make  good  a  promise  or  execute  a  threat,  could  without 
physical  force,  or  duress  at  least,  so  far  inspire  either  hope  or  fear 
in  his  mind  as  to  induce  a  false  confession  of  his  guilt.  While 
therefore  it  is  clear  that  confessions  induced  by  the  promises,  threats, 
or  advice  of  the  prosecutor  or  officer  having  the  prisoner  in  charge, 
or  of  any  one  having  authority  over  him,  or  the  prosecution  itedf , 
or  of  "  a  private  person  in  the  presence  of  one  in  authority,"  whose 
acquiescence  may  be  presumed,  will  not  be  deemed  voluntary,  and 
will  be  rejected,  the  rule  is  generally  the  reverse  in  relation  to  con- 
fessions superinduced  by  indifferent  persons,  acting  officiously,  with- 
out any  kind  of  authority ;  and  confessions  made  under  such  dr- 
cnmstances  wil  be  admittt^d  in  evidence.     1  Greenleaf  on  Evidence, 
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sections  222,  228  ;  2  Archbold's  Crim.  Practice  and  Pleading,  420  ; 
Roscoe's  Crim.  Eyidence,  82;  •!  Wharton's  American  Criminal 
Law,  section  686. 

It  is  insisted,  however,  that  although  Henry  Denson  had  no  au- 
thority over  the  defendant,  nor  power  to  control  the  prosecution 
against  him,  yet  as  he  gaVe  his  advice  to  the  defendant  as  his  friend, 
in  view  of  the  fact  that  the  sheriff  and  his  po9se  then  held  him  in 
their  power,  and  further  resistance  must  be  fruitless,  the  advice  of 
Denson  should  be  rerarded  as  given  in  the  immediate  presence  of 
the  sheriff  and  with  his  sanction.  But  we  think  differently.  What- 
ever may  have  been  the  peril  of  the  appellant,  and  the  effect  on 
his  min/  of  the  circumstLces  which  su^unded  him,  we  can  see 
no  sufficient  reason  for  treating  the  advice  of  Denson  otherwise  than 
as  the  counsel  of  a  private  friend  of  the  defendant,  which  did  not 
render  his  subsequent  admissions  incompetent  as  evidence,  although 
it  may  have  induced  him  to  make  the  admissions.  And  it  was  the 
province  of  the  court  in  its  discretion,  and  not  of  the  jury,  to  decide 
as  to  the  admissibility  of  those  admissions  as  evidence. 

But  there  was  a  further  ruling  of  the  court  with  reference  to 
this  evidence  in  which  we  do  not  concur.  After  the  evidence  had 
been  admitted  the  defendant  offered  to  read  to  the  jury  his  affidavit, 
which,  as  we  have  shown,  the  Commonwealth  had  admitted  to  be 
true ;  but  the  court  rejected  it. 

It  was  proper  for  the  court  to  decide  as  it  did  as  to  the  admissi- 
bility of  die  defendant's  statements  or  confessions  as  evidence  ;  but 
it  was  for  the  jury  to  estimate  the  degree  of  credit  due  to  them 
under  all  the  circumstances  of  the  case ;  and  to  enable  the  jury  to 
do  this  they  should  have  been  allowed  to  consider  the  facts  relied 
on  as  having  induced  the  admission,  and  which  the  Commonwealth 
had  conceded  to  be  true.     1  Greenleaf,  9upra^  sections  201-215. 

With  reference  to  the  action  of  the  court  in  instructing  the  jury, 
it  is  insisted  in  the  argument  for  the  appellant,  in  effect,  that  as  he 
was  charged  in  the  indictment  as  one  of  the  persons  who  actually 
shot  and  killed  Still,  and  not  as  a  mere  aider  and  abettor  in  the 
homicide,  the  court  erred  in  informing  the  jury  substantially  that 
they  might  convict  him  on  proof  that  Still  was  wilfully  and  ma- 
liciously killed  by  the  hands  of  others,  and  that  the  appellant  was 
present,  or  near  enough  to  render  assistance,  aiding  and  abetting 
thei'ein.  But  if  the  defendant  was  guilty  in  either  aspect  of  the 
ease,  he  was  in  law  a  principal,  and  not  merely  an  accessory  ;  and 
evidence  conducing  to  prove  his  guilt  as  a  principal  in  the  second 
degree  was  competent,  under  the  indictment  accusing  him  in  general 
terms  as  one  of  the  actual  slayers  of  Still,  it  being  immaterial  which 
of  them  fired  the  fatal  shots.  1  Hale's  Pleas  of  the  Crown,  437  ; 
1  Russell  on  Crime,  510 ;  Thompson  v.  Commonwealth^  1  Metcalf, 
13.  • 

It  appears  that  after  the  retirement  of  the  jury  they  returned 
into  coiurt,  and  suggested  "  that  they  had  not  and  probably  could 
not  agree,"  and  thereupon  the  court  gave  them  one  instruction  "  at 
tihe  instance  of  the  deiendant,"  and  also  gave  others,  to  which  he 
«3xcepted.     In  relation  to  these  it  is  insisted  that  the  court  disre- 
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garded  the  provisions  of  section  247  of  the  Criminal  Code,  the  jury 
not  having  "  required  "  further  "  imformation  "  from  the  court,  and 
it  not  appearing  that  the  instructions  were  given  **  in  the  presence 
of  or  after  notice  to  the  counsel  of  the  parties."  But,  waiving 
these  alleged  irregularities,  it  seems  to  us  the  court  erred  in  one  of 
the  additional  instructions  given,  to  which  the  defendant  excepted. 
With  reference  to  the  evidence  conducing  to  prove  an  aZiit,  the 
court,  after  informing  the  jury  that  to  sustain  that  ground  of  defence 
identity  of  the  time  of  the  murder  with  the  presence  of  the  defend- 
ant at  another  place  was  essential,  told  the  jury,  in  effect,  that  to 
give  the  defence  its  highest  character  the  required  identity  '*  must 
be  made  to  appear  by  some  definite  and  certain  standard  of  time  or 
time-piece,"  and  unless  it  be  so  ascertained,  instead  of  being  proved 
by  other  modes,  the  defence  will  be  **  greatly  weakened."  This 
discrimination  between  artificial  means  of  keeping  time  and  other 
modes  of  proving  the  fact  relied  on  was  well  calculated  to  mislead 
the  jury,  and  to  induce  them  to  regard  as  weak  and  unsatisfactory 
evidence,  facts,  and  circumstances  showing  that  it  was  physically  im- 
possible for  the  defendant  to  have  been  at  the  place  of  the  homicide 
when  it  occurred. 

Without  specifically  indicating  any  other  fatal  errors  in  the  in- 
structions, we  deem  it  proper  to  say  that  we  regard  most  of  them 
as  too  long  and  too  much  involved  for  a  perspicuous  presentation  of 
the  law  of  the  case. 

For  the  errors  stated  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  further  proceedings  not  inconsistent 
with  this  opinion. 


Henry  Fbalich,  plaintiff  in  error,  v.  The  People,  defendants 

in  error. 

(66  Barb.  48.    Supreme  Court,  New  York,  187S.) 
Admissions  of  Defendant.  —  McamincUion  of  Defendant  as  Witness. 

Although  many  of  the  technicalities  of  former  times  are  still  permitted  to  shield  offend- 
ers  from  the  punishment  due  to  their  crimes,  notwithstandmg  the  reasons  which  jus* 
tified  their  adoption  have  long  since  passed  away,  yet  the  courts  are  gradually  apply- 
ing  the  more  wise  and  safe  rme  that  no  error  shall  avail  a  prisoner,  unless  it  manitestlf 
appears  that  it  may  have  done  him  some  material  injury. 

Whether  the  court  below  was  right  or  wrong  in  allowing  Questions  to  be  put  to  the  prte- 
oner,  and  othera,  on  the  trial,  with  the  view  of  impeadiing  his  testimony,  what  the 
prisoner  said,  at  any  time  after  the  commission  of  the  offence,  is  competent  against 
nim  as  admissions ;  and  these  admissions  can  be  proved  by  himself,  or  any  other  per- 
son who  knew  of  them. 

When  a  prisoner,  on  trial,  takes  the  stand  as  a  witness'in  his  own  behalf,  he  is  subject  to 
the  same  rules  of  examination,  and  to  be  contradicted,  as  any  other  witness. 

It  is  therefore  competent  to  show  that  his  testimony,  as  to  being  uncon^ous  of  what  be 
did,  while  committing  the  crime,  and  for  some  time  afterward,  was  not  true.  It  could 
not  be  true  if,  very  soon  thereafter,  he  related  to  the  witness  the  manner  in  which  the 
crime  was  committed* 

The  counsel  for  the  prisoner  cannot  be  heard  to  assail  the  charge  of  the  court,  upon  the 
trial,  when  he  has  not  excepted  to  it,  or  the  exception  is  too  general  to  be  available. 

Whether  or  not  mere  words,  uttered  in  the  hearing  of  a  person  who,  by  reason  thereof, 
kills  anothez,,  can  be  permitted  to  reduce  the  kiUing  from  murder  to  manslaughter,  it 
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is  clear  that  infonnation  commonicated  by  others  to  the  person  who  kills  another,  be- 
cause of  it,  can  never  be  permitted  to  reduce  the  grade  or  the  crime. 

(Jpon  a  writ  of  error,  the  court  has  no  power  to  hear  a  motion  for  a  new  trial  upon  the 
ground  that,  since  the  trial,  material  eyidence,  favorable  to  the  prisoner,  has  been  dis- 
covered. 

If  such  a  motion  can  be  made  in  any  court,  it  must  be  made  in  the  Oyer  and  Terminer. 
It  cannot  be  made,  in  the  first  instance,  at  the  General  Term. 

Ebbor  to  the  Court  of  Oyer  and  Terminer  of  the  County  of  Onon- 
da^  upon  exceptions  taken  on  the  trial. 

The  plaintifE  in  error  was  tried  in  January,  1873,  upon  an  indict- 
ment for  the  murder  of  Peter  Shaffer,  on  the  8d  of  August,  1872, 
and  convicted.  A  bill  of  exceptions,  containing  the  evidence,  and 
proceedings  had  upon  the  trial,  was  duly  made. 

The  questions  raised  on  the  trial  sufficiently  appear  in  the  opinion 
of  the  court. 

Jame%  Noxon^  for  the  plaintiff  in  error. 

Wm.  P.  Q-oodelle^  District  Attorney,  for  the  People. 

By  the  Court,  MULLIN,  P.  J.  That  the  prisoner  killed  Peter 
Shaner  at  Syracuse  in  August,  1872,  is  conceded ;  that  the  killing 
was  premeditated  is  conclusively  established  by  the  evidence ;  the 
deceased  had  some  difficulty  with  the  prisoner's  wife,  and  applied  to 
her  insulting  and  abusive  epithets ;  when  the  prisoner  came  to  his 
house  after  the  affray,  the  wife  or  a  woman  who  was  with  her,  told 
him  what  the  deceased  had  said  concerning  his  wife  ;  he  immediately 
went  into  a  room  where  a  bayonet  and  policeman's  club  were  kept, 
took  one  in  each  hand  and  left  the  house ;  he  went  to  a  saloon  near 
by,  where  deceased  and  his  wife  were ;  he  found  the  door  locked, 
forced  it  open  and  went  in ;  as  he  approached  the  deceased,  his  wife 
placed  herself  between  the  prisoner  and  her  husband  to  protect  him ; 
the  prisoner  struck  her  on  the  head  with  his  club ;  as  she  fell,  her 
husband  caught  her  in  his  arms,  and  while  he  thus  held  her  the  pris- 
oner stabbed  him  with  the  bayonet,  killing  him  instantly.  He  ob- 
viously formed  the  purpose  to  kill  instantly,  on  hearing  the  abusive 
terms  which  the  deceased  had  applied  to  his  wife  ;  he  then  went  to 
the  room  where  the  weapons  were  with  which  his  murderous  purpose 
could  be  most  certainly  accomplished ;  he  took  possession  of  them, 
and  on  his  way  to  the  saloon  removed  the  sheath  from  the  bayonet 
to  prevent  any  chance  for  mistake  in  the  use  of  it  upon  the  body  of 
Shaffer.  To  kill  Shaffer  he  found  it  necessary  to  preface  the  mur- 
der by  the  crime  of  breaking  into  the  saloon.  His  operations  were 
those  of  a  man  capable  of  forming  a  plan  upon  the  instant  —  whose 
mind  operated  rationally  in  the  use  of  means  to  the  end  —  and  his 
memory  of  the  place  where  the  weapons  he  wanted  were  stored  was 
active  and  undisturbed.  We  have  thus  established  every  element  that 
either  the  common  law  or  our  statute  requires  to  be  established  in  or- 
der to  justify  a  conviction  for  the  crime  of  murder  in  the  first  degree. 

The  prisoner  set  up  his  insanity  as  a  defence  to  the  indictment. 
He  failed,  totally,  to  establish  it,  and  the  jury,  whose  province  it 
was  to  pass  upon  the  questions,  found  him  to  be  sane.  So  well 
satisfied  is  his  counsel  with  the  propriety  of  the  finding,  that  he 
makes  no  point  in  relation  to  it  upon  the  argument  before  us. 

Unless,  therefore,  some  error  was  committed  by  the  Oyer  and 
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Terminer  upon  the  trial,  to  the  prejudice  of  the  prisoner,  the  con- 
viction must  be  affirmed. 

The  prisoner's  counsel  insists  that  the  grand  jury  that  found  the 
indictment,  and  the  petit  jury  that  rendered  the  verdict  of  guilty, 
were  illegally  drawn. 

There  is  nothing  before  us  showing  any  such  irregularity,  and  of 
course  the  objection  is  unavailing  to  the  prisoner. 

The  counsel  requested  the  court  below  to  quash  the  indictment 
and  discharge  the  prisoner,  because  of  certain  defects  in  the  indict- 
ment. They  are  purely  technical,  and  have  been  repeatedly  held  to 
furnish  no  ground  for  discharging  the  prisoner.  When  objections 
like  those  insisted  on  by  the  counsel  were  available,  the  prisoner 
was  refused  the  aid  of  counsel  and  the  right  to  examine  witnesses 
in  his  own  defence.  The  courts  were,  under  the  circimistances,  com- 
pelled to  interpose  these  technicalities  in  order  to  save  the  accused 
from  an  unjust  conviction. 

Many  of  these  rules  are  still  permitted  to  shield  offenders  from 
the  punishment  due  to  their  crimes,  although  the  reasons  which  jus- 
tified their  adoption  have  long  since  passed  away. 

It  is  the  application  of  these  absurd  technicalities  at  this  day  that 
is  bringing  the  administration  of  criminal  law  into  contempt.  We  are 
gradually  getting  rid  of  them,  and  the  courts  are  applying  the  more 
wise  and  safe  rule,  that  no  error  shall  avail  a  prisoner  to  escape  pun- 
ishment, unless  it  manifestly  appears  that  it  may  have  done  him 
some  material  injury. 

The  prisoner's  counsel  insists  that  certain  questions  were  improp- 
erly allowed  to  be  put  to  the  prisoner  when  testifying  in  his  own 
behalf  on  the  trial,  and  that  a  witness  was  permitted  to  contradict 
the  prisoner  as  to  certain  matters  sworn  to  by  him. 

It  is  not  material  whether  the  court  was  right  or  wrong  in  allow- 
ing questions  to  be  put  to  the  prisoner  and  others  with  the  view  of 
impeaching  his  evidence. 

What  the  prisoner  said  at  anv  time  after  the  commission  of  the 
offence  was  competent  against  him  as  admissions,  and  these  admis- 
sions could  be  proved  by  himself  or  any  other  person  who  knew  of 
them. 

When  the  prisoner  takes  the  stand  as  a  witness  in  his  own  behalf, 
he  is  subject  to  the  same  rules  of  examination  and  to  be  contradicted 
as  any  other  witness  ;  it  was,  therefore,  competent  to  show  that  his 
testimony  as  to  being  unconscious  of  what  he  did  while  committing 
the  crime,  and  for  some  tim^  afterwards,  was  not  true ;  it  could  not 
be  true  if  very  soon  thereafter  he  related  to  the  witness  the  manner  ' 
in  which  the  murder  was  committed,  as  the  witness  testified  he  did. 

The  prisoner's  counsel  cannot  be  heard  to  ajssail  the  charge  of  the 
court,  as  he  has  not  excepted  to  it.  The  only  exception  taken  to  it, 
if  it  can  be  called  an  exception,  is  altogether  too  general  to  be  avail- 
able. But  the  result  would  not  be  changed  if  the  counsel  had  ex- 
cepted to  it.  There  may  be  expressions  in  it  that  are  open  to  criti- 
cism ;  but  taking  it  as  a  whole,  it  gives  a  correct  exposition  of  the 
law  applicable  to  the  case,  and  is  as  favorable  to  the  prisoner  as  his 
counsel  had  a  right  to  ask  or  expect.    Indeed,  the  counsel  expressed 
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his  satisfaction  at  the  rulings  of  the  court  at  the  time,  but  he  now 
insists  that  the  charge  was  subsequently  changed  by  the  court  so  as 
to  be  inconsistent  with  that  part  of  it  he  approved. 

The  point  urged  most  strongly  on  the  court  was,  that  the  prisoner 
was  entitled  to  the  same  reduction  of  the  crime  from  murder  in  the 
first  degree  to  manslaughter,  because  he  had  been  told  of  the 
offensive  epithets  applied  to  his  wife,  that  he  would  have  been  had 
he  been  present  and  heard  them,  and  was  thereby  so  enraged  as  to 
be  incapable  of  forming  a  premeditated  design  to  kill  Shaffer. 

We  shall  not  stop  to  inquire  whether  mere  words  uttered  in  the 
hearing  of  a  person,  who,  by  reason  thereof,  kills  another,  can  be 
permitted  to  reduce  the  killing  from  murder  to  manslaughter  ;  but 
of  one  thing  we  feel  assured,  that  information  communicated  by 
others  to  the  person  who  kills  another  because  of  it  can  never  be  per- 
mitted to  reduce  the  grade  of  the  crime,  and  for  two  reasons,  viz. :  — 

First.  It  must  be  admitted  that  in  all  cases,  without  regard  to 
whether  the  communication  made  is  true  or  false,  a  falsehood  will 
produce  the  same  effect  upon  the  mind,  if  it  is  believed  to  be  true, 
that  it  would  if  it  was  true.  The  person  uttering  the  falsehood, 
although  with  the  intention  of  causing  the  death  of  another,  incurs 
no  legsi  guilt,  notwithstanding  he  is  in  fact  the  real  murderer. 

Second.  The  effect  of  admitting  such  evidence  would  be  to  relieve 
men  of  violent  passions  from  any  oblation  to  keep  them  under  con- 
trol, and  murder  would  be  committed  on  the  slightest  provocation. 

It  is  impossible  to  ajiticipate  to  what  extent  a  representation  that 
an  injury  has  been  done  to  a  member  of  a  man's  family  will  arouse 
his  passions  and  excite  him  to  avenge  the  wrong.  A  slight  injury 
would  be  sufficient  with  some  men,  while,  it  would  but  slightly  dis- 
turb others.  If  the  fact  be  that  the  person  becomes  enraged  and 
kills  another  in  consequence  of  the  representation,  it  must  follow 
that,  however  slight  the  injury  that  produces  the  frenzy,  it  must  be 
received  in  mitigation  of  the  degree  of  the  crime,  if  killing  results 
from  it.  The  men  of  the  most  violent  tempers  are  thus  made  the 
least  criminal  when  they  allow  their  passions  to  impel  them  to  the 
commission  of  murder. 

Men  must  be  taught  that  their  safety  lies  in  controlling  not  iu 
giving  loose  rein  to  meir  passions.  When  they  destroy  human  life, 
with  a  premeditated  design  to  accomplish  such  a  purpose,  the  safety 
of  society  demands  that  the  highest  penalty  provided  by  the  laws 
should  be  inflicted  upon  the  one  who  commits  the  crime. 

The  prisoner's  counsel  has  called  upon  us  to  entertain  a  motion 
for  a  new  trial,  upon  the  ground  that  since  the  trial  he  has  discov- 
ered material  evidence  favorable  to  the  prisoner. 

Such  a  motion  we  have  no  power  to  hear.  If  it  can  be  made  in 
any  court,  it  must  be  made  in  the  Oyer  and  Terminer.  It  cannot  be 
made  in  the  first  instance  in  the  General  Term. 

The  judgment  and  conviction  are  affirmed,  and  the  proceedings 
remitted  to  the  Onondaga  Oyer  and  Terminer. 
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The  State  of  Kansas  v.  Taylob  Hobke. 

(9  Kansas,  119.    Supreme  Court,  1872.) 

Venue,  —  Self-defence.  —  Examinatian  of  DefendanL  —  £npeaching  Ver 

diet. 

In  this  case  no  snfScient  cause  shown  for  a  change  of  yenne. 

Where  in  a  trial  for  homicide  the  defence  is  put  upon  the  ground  of  self-defence,  the 

^Kovernment  may  prove  that  the  deceased  was  intoxicated  at  the  time. 

Wnere  a  defendant  who  has  testified  in  his  own  behalf  has  left  the  stand,  the  gOTem- 

ment  may  be  allowed  to  recall  and  recross-examine  him  for  the  purpose  of  laying  a 

foundation  for  impeaching  his  testimony. 
Evidence  is  admissible  to  show  that  a  short  time  before  the  homicide  the  defendant  was 

in  search  of  the  deceased. 
Under  what  circumstances  life  may  be  taken  in  self-defence. 
Affidavits  of  jurors  are  not  admissible  to  impeach  their  yerdict  by  showing  that  it  was 

rendered  upon  an  improper  ground. 

Taylor  Hobne  was  charged  by  information  with  murder  in  the 
first  degree,  and  convicted  of  murder  in  the  second  degree.  He  was 
charged  with  the  killing  of  James  Curran,  at  Osage  Mission,  in 
Neoshe  County,  on  the  16th  of  December,  1870.  The  case  was  tried 
at  the  April  Term,  1871.  An  application  for  a  change  of  the  place 
of  trial  was  made  by  defendant,  and  refused  by  the  court.  On  the 
trial  the  State  gave  evidence  of  threats  made  by  defendant  against 
deceased  shortly  before  the  killing.  The  defendant  gave  evidence 
showing  that  at  the^  time  of  the  alleged  homicide  he  was  acting  as 
city  marshall  of  the  city  of  Osage  Mission,  and  he  sought  to  justify 
the  killing  of  Curran  on  the  ground  that  Curran  was  resisting  de- 
fendant as  such  oflBcer.  The  defendant  asked  the  court  to  give  cer- 
tain instructions,  fifteen  in  number,  some  of  which  were  refused, 
and  others  were  given.     Of  those  refused  were  the  following :  — 

"  1st.  Where  threats  of  a  recent  date,  and  other  circumstances 
which  would  tend  to  lead  the  defendant  to  believe  that  his  life  was 
in  imminent  danger,  or  that  he  was  in  imminent  danger  of  receiving 
great  bodily  injury,  and  there  were  reasonable  grounds  to  induce  the 
defendant  to  believe  that  a  design  existed  in  the  mind  of  the  de- 
ceased to  carry  his  threats  into  execution,  and  while  the  defendant 
was  laboring  under  such  belief  he  slays  the  assailant,  it  would  not 
be  murder,  but  the  killing  would  be  justifiable,  and  no  criminality 
would  attach  to  the  slayer. 

"  4th.  You  are  to  look  at  the  parties  to  this  unhappy  transaction 
in  their  relative  knowledge  of  each  other's  character  and  strength, 
to  consider  the  circumstances  attendant  upon  the  contest  on  the 
15th  of  December  last ;  their  respective  feelings,  and  all  the  other 
circumstances  as  already  called  to-  your  notice ;  to  inquire  whether 
the  defendant  was  a  man  of  far  inferior  physical  strength  to  that  of 
the  deceased,  and  was  not  a  man  of  great  courage  and  strength,  and 
had  a  reason  to  believe  that  in  case  of  an  attack  upon  him  by  the 
deceased,  James  Curran  (the  man  the  evidence  shows  him  to  have 
been),  he  would  be  in  danger  of  loss  of  life  or  enormous  bodily  in- 
jury ;  and  if  you  do  find  that  an  attaick  of  such  intent  and  character 
was  made  upon  him,  and  he  was  acting  in  the  discharge  of  his  offi- 
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(dal  daties,  he  would  be  excused  in  taking  the  life  of  the  deceased  in 
so  doing,  with  all  the  means  of  defence,  if  he  had  reason  to  believe 
and  did  believe  that  he  was  in  serious  danger  of  loss  of  life  or  of 
receiving  great  bodily  injury." 

**  14th.  The  defendant  asks  the  court  to  read  to  the  jury  as  an  in- 
struction all  of  §  9  of  the  Crimes  Act  (Gen.  Stat.  319),  and  then  to 
instruct  them  as  follows :  The  words  *  immediate  danger,'  in  the 
second  subdivision  of  the  foregoing  section,  do  not  mean  that  there 
must  be  in  fact  an  impending  evu  which  is  ready  to  fall,  but  only 
that  there  is  a  threatened  evil,  or  one  which  appears  as  it  were 
ready  to  fall.  There  must  be  reasonable  ground  to  apprehend  a 
wicked  design,  and  apparent  danger  that  such  design  wiU  be  accom- 
plished. It  is  enough  by  the  express  words  of  the  statute,  that  there 
are  reasonable  grounds  to  apprehend  a  wicked  design.  It  is  not 
necessary  that  the  danger  of  the  apprehended  design  being  accom- 
plished should  be  actual ;  it  is  sufficient  if  the  danger  is  merely  ap- 
parent." 

The  6th,  7th,  8th,  and  9th  instructions  asked  were  similar  to  the 
1st  and  4th,  and  like  them  were  refused.  Among  the  instructions 
asked  by  defendant,  and  given,  was  the  following :  — 

*'  16.  Actual  and  positive  danger  is  not  indispensable  to  justify 
self-defence.  If  one  is  pursued  or  assaulted  in  such  a  way  as  to 
induce  in  him  a  reasonable  and  well-grounded  belief  that  he  is  actu- 
ally in  danger  of  losing  his  life,  or  receiving  great  bodily  harm, 
under  the  influence  of  such  apprehension  he  will  be  justified  in 
defending  himself  whether  the  danger  be  real  or  only  apparent. 
Men  where  threatened  with  danger  must  determine  from  appear- 
ances, and  the  actual  state  of  things  surrounding  them,  as  to  the 
necessity  of  resorting  to  self-defence  ;  and  if  they  act  from  reasona- 
ble and  honest  convictions  they  will  not  be  held  responsible  crimi- 
nally for  a  mistake  in  the  extent  of  the  actual  danger  where  other 
judicious  men  would  have  been  alike  mistaken." 

The  jury  found  the  defendant  guilty  of  murder  in  the  second 
degree.  On  the  motion  for  a  new  trial,  and  in  support  thereof,  the 
affidavits  of  two  of  the  jurors  who  tried  the  case  were  offered  to 
impeach  their  verdict.  The  District  Court  refused  to  receive  them. 
New  truil  refused,  and  judgment  on  the  verdict.  Defendant  appeals 
to  this  court. 

T,  W.  Cogmoell  and  StiUwell  ^  Baylies^  for  appellant. 

T.  F.  Rager^  County  Attorney  of  Neosho  County,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Kingman,  C.  J.  The  appellant  was  convicted  of  murder  in  the 
second  degree  in  the  District  Court  of  Neosho  County,  and  brings 
the  case  to  this  court  by  appeal.  Various  errors  are  alleged  which 
will  be  considered  in  their  order. 

I.  The  court  refused  to  grant  a  change  of  venue  asked  by  the  ap- 

Eillant.  The  accused  supported  his  petition  by  the  affidavits  of 
mself  and  nine  others.  The  facts  stated  in  the  petition,  which 
was  also  the  affidavit  sworn  to  by  all  the  affiants,  are  briefly  these  : 
That  the  homicide  had  been  the  subject  of  violent  and  inflammatory 
remarks  and  discussions  throughout  the  county ;  that  unfair  and 


720  CRIMINAL  LAW  REPORTS. 

unjust  accounts  of  the  homicide  had  been  published  in  two  of  the 
newspapers  of  the  county,  pi  general  circulation  therein ;  that 
divers  and  sundry  persons,  actuated  by  malicious  motives,  had  been 
busy  circulating  reports  of  the  homicide  for  the  purpose  of  preju- 
dicing the  people  against  the  accused ;  and  that,  incited  by  these 
causes,  a  mob  of  five  hundred  persons,  armed  with  fire-arms,  had 
seized  the  accused,  took  him  from  the  custody  of  the  officers  of  the 
law,  at  the  town  of  Osage  Mission,  and  carried  him  some  distance 
from  the  town,  with  the  avowed  object  of  putting  him  to  death, 
and  had  assaulted  and  maltreated  him.  The  counsel  for  the  State 
filed  a  number  of  affidavits  controverting  the  statements  of  the  pe- 
tition. 

The  statements  in  the  petition  are  mostly  made  up  of  conclusions, 
and  are  not  the  definite  statement  of  facts  that  the  law  requires. 
Neither  the  names  of  the  persons,  who  maliciously  circulated  the 
reports,  nor  the  reports  they  circulated,  are  stated ;  the  accounts 
published  in  the  newspapers  are  not  produced,  nor  is  it  stated  in 
what  papers  they  were  published.  The  same  observations  may  be 
made  as  to  most  of  the  affidavits  presented  by  the  State,  and  this 
was  a  necessary  consequence  of  the  general  statements  of  the  peti- 
tion. The  affidavits  for  the  State  show  that  the  affiants  live  in  dif- 
ferent parts  of  the  county,  with  a  general  acquaintance  in  their 
respective  townships,  and  that  whatever  might  be. the  feeling  in 
Osage  Mission,  there  was  no  prejudice  s^gainst  the  prisoner  in  those 
parts  of  the  county  where  they  lived.  The  man  who  was  killed  was 
a  workman  on  the  railroad,  and  the  mob  was  wholly  composed  of 
hands  engaged  in  building  the  road,  and  not  of  citizens  of  the  county ; 
that  the  citizens  condemned  the  action  of  the  mob,  and  that  the 
persons  composing  it  had  left  the  county.  The  mob  were  prevented 
from  accomplishing  their  purpose  by  the  citizens.  These  affidavits 
satisfactorily  and  effectually  aispose  of  any  inference  of  prejudice 
indicated  by  the  action  of  the  mob.  Taking  the  affidavits  on  both 
sides,  we  think  the  court  correctly  refused  the  change  of  venue.  Be- 
fore we  could  reverse  a  case  for  a  refusal  of  such  a  motion,  we  must 
be  able  to  see  that  the  decision  was  wrong.  Li  this  case  we  are 
strongly  persuaded  that  it  was  right. 

II.  A  witness  was  allowed  to  testify  that  the  deceased  was  intoxi- 
cated at  the  time  of  the  homicide.  This  was  proper,  as  tending  to 
show  that  he  was  incapable  of  attack  or  defence. 

III.  Home  was  a  witness  on  his  own  behalf,  and  after  he  had  tes- 
tified and  left  the  stand,  the  court  permitted  the  State  to  recall  him 
and  recross-examine  him.  The  object  of  the  recross-examination 
was  to  lay  the  foundation  for  impeaching  his  testimony  by  contra 
dieting  it.  The  proceeding  seems  to  be  unobjectionable  (1  Greenl. 
Ev.  §  447)  ;  but  if  not,  the  error  was  harmless,  as  the  witness's  an- 
swers were  such  that  no  advantage  could  be  made  of  them.  He  did 
not  recollect  having  had  a  certain  meeting  with  James  Barnes.  Now 
if  it  was  proven  that  he  did  have  such  a  meeting,  if  such  proof,  from 
any  cause,  should  be  legitimate,  then  the  want  of  recollection  of 
Home  did  not  show  any  want  of  veracity. 

IV.  The  following  testimony  of  James  Barnes  was  objected  to. 
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and  its  admission  alleged  as  error.  Barnes  testified  that  defendant 
asked  him  if  he  had  seen  Curran  down  a^t  Kelley's  saloon.  Witness 
told  him  he  had.  Witness  then  remarked,  "  By  Grod,  we  want  to 
see  him."  McGill  was  with  defendant  at  the  time.  This  conversa- 
tion took  place  fifteen  or  twenty  minutes  before  Curran  was  killed. 
This  was  legitimate  testimony,  not,  as  counsel  for  appellant  imagines, 
as  impeaching  testimony.  It  might  have  been  so  used  if  any  foim- 
dation  had  been  laid,  but  none  had  been.  Home  had  never  been 
asked  as  to  a  conversation  between  himself  and  witness  Barnes.  It 
seems  that  an  efiEort  was  made  to  prepare  the  way  for  using  the  tes- 
timony as  impeaching  testimony  also,  but  when  Home  stated  that 
he  did  not  recollect  meeting  the  witness  the  attempt  was  abandoned. 
But  the  testimony  was  perfectly  competent  to  show  that  the  accused 
was  looking  for  the  deceased  a  short  time  before  he  was  killed,  and 
as  tending  to  show  his  state  of  mind^  Being  legitimate  for  this  pur- 
pose, it  was  properly  admitted. 

V.  The  next  error  alleged  is  in  the  refusal  of  the  court  to  give 
certain  instructions.  The  first  one  asked  by  appellant  was  not  good 
law,  and  was  properly  refused.  The  instruction  is  defective  in  not 
stating  that  the  apprehended  danger  was  menacing  the  accused  at 
the  time.  As  it  stands,  it  simply  states  that  if  one  person  has  rea- 
sonable ground  to  believe  that  another  has  a  design  to  take  his  life, 
and  under  that  belief  he  kills  that  other,  the  killmg  would  be  jus- 
tifiable. This  is  not  law.  There  must  not  only  be  reasonable 
ground  to  believe  such  a  design  exists,  but  the  purpose  to  execute  the 
design  must  be  accompanied  by  some  attempt  to  execute  it,  or  the 
person  must  at  least  be  in  an  apparent  situation  to  do  so,  and  so  in- 
duce a  reasonable  belief  that  he  intends  to  do  it  immediately.  The 
instruction  is  open  to  criticism  on  another  point.  It  states  that 
where  recent  tlireats  and  other  circumstances  which  would  tend  to 
lead  the  defendant  to  believe  that  his  life  was  in  imminent  danger, 
&c.  Now  the  threats  and  circumstances  must  not  only  tend  to  lead 
to  the  belief,  but  they  must  force  the  belief  upon  the  mind,  and  then 
the  belief  must  be  reasonable,  and  such  as  reasonable  men  act  on. 
The  instruction  as  asked  was  not  only  objectionable  for  these  reasons 
as  a  proposition  of  law,  but  because  these  modifications  were  espe- 
cially necessary  in  this  case,  if  any  instructions  at  all  of  this  character  , 
were  necessary,  which  may  well  be  doubted. 

The  third  instruction  contains  this  proposition  in  words :  "  That 
the  officers  of  the  law,  when  engaged  in  the  performance  of  their 
official  duties,  are  invested  with  a  peculiar  prerogative  of  resisting, 
Tvhen  so  employed,  and  if  the  party  resisted  be  killed  in  the  struggle, 
the  homicide  is  justifiable."  if  this  be  law,  then  any  resistance  of 
an  officer,  however  slight,  justifies  the  officer  in  taking  the  life  of  any 

Erisoner.  The  proposition  so  quoted  is  not  in  any  manner  modified 
y  the  remainder  of  the  instructions  ;  and  this  was  a  sufficient  cause 
for  rejecting  the  whole  instruction.  But  the  residue  of  the  instruc- 
tion is  essentially  vicious,  as  it  has  too  close  a  resemblance  to  the 
part  quoted. 

The  fourth  instruction  was  refused.     It  is  so  obscure,  uncertain, 
and  involved,  that  it  ou^ht  not  to  have  been  given.     The  proper 
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instructions  to  the  jury  on  the  points  attempted  to  be  made  in  this 
instruction  are  given  in  the  one  numbered  fifteen.  For  the  reasons 
already  given,  there  was  no  error  in  refusing  to  give  instructions 
numbered  6,  7,  8,  and  9.  The  instruction  numbered  14  was  prop- 
erly refused.  The  rule  was  as  favorably  given  in  the  next  instruc- 
tion as  the  appellant  had  a  right  to  ask  it.  The  appellant  excepted 
to  all  the  charge  of  the  court,  but  specifies  but  three  as  grounds  of 
eri'or  in  this  court.  One  is  in  paragraph  13.  Taken  by  itself,  this 
paragraph  would  not  be  a  fair  guide  to  the  jury,  but  ta^en  in  con- 
nection with  other  parts  of  the  charge,  it  would  not  mislead  the  jury. 
The  court  in  its  charge  used  this  expression  :  "  You-  are  to  decide 
whether  the  killing  of  James  Curran  by  this  defendant  was,  accord- 
ing to  the  law  as  stated,  either  justifiable  or  excusable,*'  &c.  It  is 
claimed  that  this  expression  that  Curran  was  killed  by  defendant 
was  prejudicial  to  him,  as  assuming  a  fact  upon  which  the  jury  were 
alone  competent  to  pass,  and  the  case  of  Carl  Home  v.  The  State  (1 
Kas.  73,  74)  is  cited  in  support  of  the  claim.  There  are  cases  in 
which  such  an  expression  would  be  error  ;  but  this  is  not  one.  There 
was  no  dispute  as  tc  who  killed  Curran.  The  testimony  on  this 
point  was  abundant  and  harmonious.  The  defendant  had  just  stated 
in  his  testimony  that  he  had  done  the  act,  therefore  it  was  no  error 
in  the  court  to  speak  of  it  as  a  fa<3t.  Some  other  errors  in  the  in- 
structions  are  suggested,  but  are  not  of  a  character  to  have  wrought 
any  prejudice  to  the  accused,  and  therefore  will  not  be  further  no- 
ticed, except  as  to  one  paragraph  of  the  charge  of  the  court,  which 
is  as  follows  :  '*  If  the  jury  believe  from  the  evidence  that  any  wit- 
ness has  testified  corruptly  and  falsely  to  any  particular  matter,  then 
it  is  your  duty  to  disregard  the  whole  of  the  testimony  of  such  wit- 
ness." This  does  not  correctly  state  the  rule  as  laid  down  in  Camp- 
bell V.  2%«  State^  3  Kas.  488.  There  may  be  a  difference  between 
material  testimony  and  testimony  on  a  particular  matter.  The  rec- 
ord in  the  case  <£scloses  the  fact  that  the  only  attempt  made  during 
the  trial  to  impeach  the  testimony  of  any  witness  was  that  made  by 
the  State  upon  the  testimony  of  the  defendant  Home ;  therefore  the 
instruction  of  the  court  must  have  applied  to  his  testimony  only.  A 
careful  examination  of  his  testimony  shows  that  all  of  it  was  tm- 
terial^  so  that  it  made  no  difference  in  the  case  that  the  court  erred 
in  the  use  of  the  word  "  particular,"  instead  of  using  the  proper 
word,  "  material."  It  was  an  error  not  prejudicial  to  the  appellant, 
and  does  not  authorize  a  reversal. 

VI.  On  the  motion  for  a  new  trial  the  appellant  offered  to  read 
the  affidavits  of  Robert  Miller  and  John  loung,  two  of  the  jurors 
who  tried  the  case.  These  affidavits  stated  that  the  affiants  had 
observed  during  the  trial  that  there  was  a  strong  prejudice  in  ihe 
minds  of  the  people  of  the  community  against  said  defendant ;  that 
this  prejudice  was  discussed  among  the  jurors  in  the  jury-room; 
that  affiants  did  not  believe  defendant  guilty,  but  that  if  he  was 
acquitted  great  bodily  harm  would  be  inflicted  on  him  by  a  mob, 
and  that  it  would  be  oetter  for  him  to  be  found  guilty  thsm  to  run 
the  risk  of  mob  violence,  and  for  this  reason  affiants  agreed  to  the 
verdict.     The  court  refused  to  permit  these  affidavits  to  be  read. 
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and,  we  think,  correctly.  Whether  the  affidavits  of  jurors  may  be 
received  in  any  case  to  impeach  their  verdict  is  a  question  upon 
which  there  is  much  conflict  in  the  decisions.  The  authorities  on 
this  point  are  collected  and  reviewed  in  the  case  of  Wright  v.  llli- 
noi%  ^  Mississippi  Telegraph  Co.  (20  Iowa,  195) ;  and  the  court 
in  that  case  lay  down  certain  principles  which  should  govern  in 
deciding  where  and  under  what  circumstances  the  affidavits  of  jur- 
ors may  be  used  to  impeach  their  verdict.  It  is  not  claimed  that  the 
principles  laid  down  are  supported  by  all  the  decisions,  for  it  is 
asserted  that  no  principle  can  be  laid  down  that  is  not  in  conflict 
with  some  of  the  authorities.  In  this  case  we  are  not  under  the  neces- 
sity of  determining  any  very  difficult  question.  It  is  only  to  be  said 
thai  no  juror  should  be  heard  to  contradict  or  impeach  that  which  in 
the  solemn  discharge  of  a  sworn  duty  he  has  asserted.  Apply  that 
to  this  case,  and  the  affidavits  were  properly  rejected.  Affidavits  of 
jurors  showing  misconduct  of  the  jury  m  their  retirement  stand  on 
an  entirely  different  footing,  and  their  competency  will  be  deter- 
mined when  the  case  arises.  In  the  record  we  find  no  error  that 
authorizes  us  to  disturb  the  judgment  rendered. 

All  the  justices  concurring.  Judgment  affirmed. 


Moses  E.  Barber,  plaintiff  in  error,  v.  The  State  of  Florida, 

defendant  in  error. 

(13  Fla.  676.     Supreme  Court,  1870-71.) 

False  Imprisonment.  — Pleading.  —  Continitance. — Change  of  Venue,  —  Chal- 
lenge of  Jurors,  —  Defendant  a*  Witness.  — Constitutional  Law, 

The  lawB  of  1868  (p.  68,  §  43)  provide  as  follows :  Whoever,  without  lawful  authority, 
forcibly  or  secretly  confines  or  imprisons  another  person  within  this  State  against  his 
vriil,  &c.,  shall  be  punished  by  imprisonment  in  the  state  penitentiary  not  exceeding 
ten  years.  The  indictment  charges  that  the  defendant  ''md  forcibly  confine  and  im- 
prison within  this  State,  against  his  will,  one  George  Bass : "  Held,  That  the  indict- 
ment failing  to  charge  that  the  confinement  and  imprisonment  was  "  without  lawful 
authority,''  does  not  allege  an  ofience  under  the^  statute  or  at  common  law. 

A  judgment  will  not  be  reversed  on  account  of  the  refusal  of  the  court  to  grant  a  con- 
tinuance, unless  there  appears  to  have  been  an  arbitrary  and  oppressive  exercise  of  the 
discretion  vested  in  the  Circuit  Court. 

In  applying  for  a^  change  of  venue  in  criminal  cases  upon  the  ground  that  a  fair  trial 
cannot  b^  had  in  the  county,  the  statute  contemplates  that  facts  shall  be  stated  which 
satisfy  the  court  that  the  motion  is  well  foundea.  But  whether  this  court  can  review 
the  action  of  the  Circuit  Court  in  the  exercise  of  its  discretion  in  this  matter,  quccre  ? 

The  challenge  of  a  juror  for  cause  does  not  preclude  the  exercise  of  the  right  of  per- 
emptoiy  challenge  afterwards. 

It  is  tne  duty  of  a  court  under  the  laws  of  this  State  to  hear  any  competent  evidence  in 
support  of  a  valid  objection  to  the  competency  of  a  juror,  as  by  the  examination  of 
witnesses,  and  the  like. 

A  person  indicted  for  unlawfully  imprisoning  or  confining  another  may  show,  in  his 
defence  or  justification,  that  the  party  cozmned  or  imprisoned  was  committing  an 
offence,  and  that  the  arrest  or  confinement  was  for  the  purpose  of  taking  tbe  offender 
before  a  magistrate.  The  circumstances  attending  tbe  arrest  may  be  shown  by  the 
TMurty  arrested  or  confined,  unless  he  decline  to  answer  for  lawful  reasons. 

When  under  the  Act  of  1865  the  defendant  in  a  criminal  case  has  been  allowed  by  the 
court  to  make  a  statement  of  the  matter  of  his  defence  under  oath,  before  the  jury,  it 
18  error  for  the  court  to  charge  the  jury  that  they  "cannot  take  such  statement  mto 
consideration  as  evidence."  The  jury  may  take  such  statement  into  consideration, 
and  attach  to  it  such  importance  as  in  tneir  judgment  it  may  be  entitled  to.    The 
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court  has  only  to  judge  of  the  propriety  of  allowing  the  defendant  to  make  the  Btat» 
ment. 

A.  charge  to  the  jury  that  if  they  "  find  that  the  defendant  forcibly  imprisoned  or  con- 
fined another  without  legal  authority,  against  his  will,  and  that  it  was  within  this 
State,  then  it  is  your  duty  to  find  him  ^uuty/'  is  erroneous. 

The  Act  of  the  Legislature  of  1866  authorizing  judges  of  the  Circuit  Courts  to  hold  extra 
and  special  terms  whenever,  in  their  judgment,  the  public  welfare  and  the  cause  of 
justice  require  it,  is  not  repugnant  to  the  letter  or  spirit  of  the  present  Constitution 
of  this  State. 

Ebbob  to  the  Circuit  Court  for  Orange  County. 

Moses  £.  Barber  and  others  were  jointly  indicted  by  the  grand 
jury  for  Orange  County  at  the  fall  term  of  the  Circuit  Court,  1869, 
for  the  false  imprisonment  of  one  George  Bass.  The  body  of  the  in- 
dictment is  as  follows :  "  Orange  County,  to  wit :  The  grand  jur- 
ors of  the  State  of  Florida,  empanelled  and  sworn  to  inquire  .and 
true  presentment  make  in  and  for  the  body  of  the  County  of  Orange 
aforesaid,  upon  their  oath  do  present  that  Moses  E.  Barber,  Moses 
F.  Barber,  and  Thomas  Johnson,  all  late  of  the  County  of  Orange, 
laborers,  on  the  nineteenth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-eight,  at  the  county  and  State 
aforesaid,  did  forcibly  confine  and  imprison  within  this  State,  against 
his  will,  one  George  Bass,  of  county  and  State  aforesaid,  contrary  to 
the  statutes  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Florida." 

The  defendant  was  separately  arraigned  at  a  special  term  held  in 
July  and  pleaded  not  guilty  to  the  indictment,  and  was  then  tried 
and  foimd  guilty  by  a  jury,  and  by  his  counsel  moved  in  arrest  of 
judgment  upon  several  grounds,  one  of  which  was  that  no  offence  is 
charged  in  the  indictment. 

The  motion  was  overruled  and  the  defendant  excepted.  The 
court  sentenced  the  prisoner  to  imprisonment  in  the  penitentiary  for 
the  term  of  one  vear. 

The  defendant  then  prosecuted  a  writ  of  error  from  this  court. 

Fleming  ^  Daniel^  for  plaintiff  in  error. 

A,  jB.  Meek^  Attorney  General,  for  the  State. 

Mr.  Justice  Hart  was  not  present  at  the  hearing  of  this  case. 

Randall,  C.  J.  delivered  the  opinion  of  the  court. 

The  laws  of  1868,  p.  68,  §  43,  provide  as  follows :  "  Whoever, 
without  lawful  authority,  forcibly  or  secretly  confines  or  imprisons 
another  person  within  this  State  against  his  will,  and  connnes  or 
inveigles,  or  kidnaps  another  person,  with  the  intent  either  to  cause 
him  to  be  secretly  confined  or  imprisoned  in  this  State  against  his 
will,  or  to  cause  him  to  be  sent  out  of  this  State  against  his  will ; 
and  whoever  sells,  or  in  any  manner  transfers  for  any  time,  the  ser- 
vices or  labor  of  any  other  person  who  has  been  umawf  ully  seized, 
taken,  inveigled,  or  kidnapped  from  this  State  to  any  other  State, 
place,  or  country,  shall  be  punished  by  imprisonment  in  the  state 
penitentiary  not  exceeding  ten  years." 

This  indictment  fails  to  charge  in  the  language  or  spirit  of  the 
statute  that  the  act  done  was  "  without  lawful  authority,'  and  there- 
fore no  offence  is  alleged  under  this  statute.  There  are  other  de- 
fects alleged  in  the  indictment,  but  it  is  unnecessary  to  notice  them 
in  disposing  of  this  case.     The  fact  charged  comes  short  of  being  a 
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misdemeanor  at  common  law.  The  motion  in  arrest  of  judgment 
should  have  been  granted. 

There  are,  however,  several  questions  presented  by  the  record, 
which  in  our  judgment  ought  to  be  noticed  in  disposing  of  this  case, 
and  we  will  proceed  to  notice  such  of  them  as  are  deemed  impor- 
tant. 

The  3d  error  assigned  is,  that  "  the  court  refused  to  grant  a  con- 
tinuance on  motion  and  affidavit  at  the  special  term  in  Julv,  1869." 
It  is  unnecessary  to  consider  the  sufficiency  of  the  affidavit  in  dis- 
posing of  this  case.  The  correct  rule  as  understood  by  this  court 
18  contained  in  the  case  of  Q-ladden  v.  The  State,  12  Fla.  662,  671. 

The  4th  error  alleged  is,  that  "  the  court  refused  to  grant  a  change 
of  venue  on  motion  and  affidavit."  The  statute  requires  that  the 
court  on  application  for  a  change  of  venue  shall  be  satisfied  that  a 
fair  trial  cannot  be  had  in  the  county  where  the  offence  is  alleged  to 
be  committed.  An  affidavit  of  the  defendant  or  other  persons  that 
they  are  satisfied  is  not  sufficient.  Facts  must  be  stated,  and  the 
court  must  be  satisfied  judicially.  No  facts  or  reasons  are  stated  in 
the  affidavit,  and  there  was,  therefore,  nothing  upon  which  the  court 
could  exercise  its  judgment.  We  express  no  opinion  as  to  the  power 
of  this  court  to  review  the  action  of  the  Circuit  Court  in  the  exer- 
cise of  discretion  in  matters  of  this  character. 

The  5th  ground  of  error  is,  that  "  the  court  on  the  trial  of  said 
cause  refused  to  allow  jurors  to  be  challenged  peremptorily  by  de- 
fendant's counsel,  after  challenging  for  cause."  The  law  provides 
that  each  party  in  civil  causes  shall  be  entitled  to  three  peremptory 
challenges  of  jurors  empanelled  in  any  cause,  and  that  every  person 
arraigned  for  any  offence  shall  be  entitled  to  the  same  challenges 
allowed  in  civil  causes.  In  empanelling  the  jury  in  this  case,  it  ap- 
pears that  three  persons  called  as  jurors  were  challenged  for  cause  by 
the  defendant,  and  being  examined  on  oath  by  the  court  as  to  their 
qualifications,  were  pronounced  competent  jurors.  The  defendant 
then  challenged  each  of  them  peremptorily,  and  the  court  ruled  that 
they  could  not  be  challenged  peremptonly  after  being  challenged 
for  cause,  to  which  ruling  defendant  excepted.  In  some  of  the  states 
it  is  held  that  after  a  challenge  for  cause,  the  defendant  cannot 
challenge  peremptorily,  upon  the  ground  that  when  the  party  has 
challenged  for  cause  and  submitted  the  matter  to  the  court,  he  has 
waived  the  right  of  further  challenge.  In  Massachusetts  it  is  held 
in  capital  cases,  that  a  peremptory  challenge  must  be  exercised,  if  at 
all,  before  the  jurors  are  examined,  as  to  tneir  bias  or  opinions.  In 
other  states  it  is  held  that- a  prisoner  may  challenge  for  cause,  re- 
serving his  right  of  peremptory  chaUenge. 

No  reason  is  ever  required  for  exercising  this  right.  Blackstone, 
in  his  Commentaries  (v.  4,  p^  363),  says  these  challenges  are  al- 
lowed on  two  reasons ;  "  1.  As  every  one  must  be  sensible  what 
sudden  impressions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  gestures  of  another,  and  how  neces- 
sary it  IS  that  a  prisoner  should  have  a  good  opinion  of  his  jury,  the 
\vunt  of  which  might  totally  disconcert  him,  the  law  wills  not  that 
be  should  be  tried  by  any  one  man  against  whom  he  has  conceived 
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a  prejudice  even  without  being  able  to  assign  a  reason  for  his  dis- 
like. 2.  Because  upon  challenges  for  cause  shown,  if  the  reasons  as- 
signed prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare  ques- 
tioning his  indifference  may  provoke  a  resentment,  to  prevent  all  ill 
consequences  from  which  the  prisoner  is  still  at  liberty,  if  he  pleases, 
peremptorily  to  set  him  aside." 

It  has  been  held  by  the  Supreme  Court  of  this  State  (9  Fla.  215), 
that  the  right  of  peremptory  challenge  mav  be  exercised  at  any 
time  before  a  juror  is  sworn,  in  accordance  with  the  rule  in  Virginia, 
in  the  case  of  Hetrick  v.  Com.  (6  Leigh,  708),  in  which  it  was  held 
that  a  prisoner  might  even  retract  his  election  of  a  juror  and  chal- 
lenge him  peremptorily. 

Without  committing  ourselves  to  this  extreme  view,  we  are  very 
clearly  of  the  opinion  that  the  judge  of  the  Circuit  Court  erred  in 
refusing  the  right  of  peremptory  challenge  after  challenge  for  cause, 
considering  the  rule  and  the  reasons  for  it  as  given  by  Blackstone 
to  be  the  correct  and  proper  ones  under  our  statute,  which  gives  the 
right  to  challenge  peremptorily  a  given  number  of  the  jurors  empan- 
elled.    See  People  v.  Bodine^  1  Denio,  281 ;  12  Wheaton,  480. 

The  6th  error  assigned  is,  that  ^^  the  court  refused  to  admit  the 
testimony  of  William  E.  Roper,  offered  by  defendant's  counsel  to 
prove  Francis  Foster  was  not  a  competent  juror  on  the  trial  of  said 
cause." 

The  law  of  1868  (p.  20,  §  24)  expressly  provides  that  the  per- 
son offered  as  a  juror  may  be  examined  on  oath  respecting  his  com- 
petency and  indifference  as  a  juror,  "  and  the  party  objectmg  to  the 
juror  may  introduce  other  competent  evidence  in  support  of  the 
objection. '  It  is,  therefore,  the  duty  of  the  court  to  hear  any  com- 
petent evidence  in  support  of  a  valid  objection,  and  the  judge  erred 
in  his  ruling  in  this  respect. 

The  8th  error  assigned  is,  that  "the  court  refused  to  penmt 
defendant's  counsel  on  cross-examination  of  the  state  witness,  George 
Bass  (named  in  the  indictment),  to  ask  the  question,  *'  Whose 
cattle  were  you  driving  ?  "  The  question  doubtless  related  to  the 
circumstances  attending  the  imlawful  imprisonment  for  which  the 
defendant  was  indicted,  and  was  asked  with  a  view  of  showing  that 
the  prisoner  was  committing  an  offence  at  the  time  of  his  allied 
unlawful  arrest  by  the  defendant  and  others.  The  question  was 
objected  to  by  the  State  Attorney  and  the  obiection  sustained.  The 
witness  did  not  object  on  the  ground  that  the  answer  might  crim- 
inate him.  If  the  answer  would  tend  to  show  that  the  witness  was 
committing  a  crime  at  the  time  of  his  arrest  by  the  defendant,  it 
certainly  was  material  to  the  defence ;  and  the  defendant  was  entitled 
to  show  the  circumstances  under  which  the  arrest  was  made,  not 
only  in  respect  to  the  question  of  guilt,  but  also  with  respect  to  the 
punishment  that  might  be  inflicted  upon  him  if  convicted.  Any 
person  may  arrest  another  who  is  in  the  act  of  committing  an  of- 
fence, for  the  purpose  of  taking  the  offender  before  a  magistrate. 
Wharton's  Cr.  PI.  &  Pr.  88,  97 ;  5  Cushing,  281 ;  Archb.  Cr.  PL 
266. 

The  15th  alleged  error  is,  that  "  the  court  charged  the  jury  that 
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the  statement  of  defendant  is  not  evidence,  and  that  they  could  not 
take  such  statement  into  consideration  as  evidence/'  It  appears 
that  the  defendant  was  permitted  by  the  court  to  make  a  statement 
of  his  defence  on  oath  before  the  jury. 

The  Act  of  1865,  "  An  act  concerning  testimony,"  sec.  4,  says, 
**  In  all  criminal  prosecutions,  the  party  accused  shall  have  the  right 
of  making  a  statement  of  the  matters  of  his  or  her  defence,  under 
oath,  before  the  jury,  when  in  the  opinion  of  the  court  the  ends  of 
justice  shall  so  require." 

We  think  the  court  erred  in  its  instruction  to  the  jury.  The  law 
provides  that  the  defendant  may,  with  leave  of  the  court,  make  his 
statement  on  oath  before  the  jury.  The  court  is  to  judge  whether 
in  his  opinion  the  ends  of  justice  may  be  promoted  by  allowing  the 
defendant  to  make  such  statement.  There  was  some  purpose  to 
be  subserved  more  than  the  mere  amusement  of  the  jury,  in  allow- 
ing the  statement  to  be  made.  It  is  the  jury  alone  who  are  entitled 
to  consider  the  statement ;  and  if  it  be  remarked  upon  at  all,  it 
should  be  to  suggest  to  the  jury  in  efiEect,  that  they  are  to  attach  to 
it  such  importance,  in  view  of  the  nature  of  the  oflfence  charged, 
and  of  the  testimony  before  them,  as  in  their  good  judgment  it  is 
entitled  to.  It  is  for  their  consideration  alone,  and  they  may  dis^ 
regard  it  entirely.  The  act  was  passed  at  a  time  when  the  jury 
were  authorized  to  affix  the  penalty  on  conviction,  and  was  doubtless 
designed  to  perform  one  of  the  purposes  of  the  answer  of  a  pris- 
oner after  verdict  of  guilty  to  the  court  in  response  to  the  customary 
question,  '*  What  have  you  to  say  why  the  sentence  of  the  law 
should  not  be  pronounced  ?  "  With  this  change  in  the  law,  giving 
to  the  court  the  right  to  prescribe  the  punishment  within  certain 
limits  this  statute  of  1865  remains,  and  the  defendant  is  entitled, 
when  permitted  to  make  the  statement,  to  the  benefit  or  disadvan- 
tage 01  such  impression  as  he  may  be  able  to  make  upon  the  judg- 
ment of  the  jury. 

16th  error.  The  court  (on  request  of  the  State  Attorney)  charged 
"  that  if  the  jury  find  from  the  evidence  that  if  a  person  was  for- 
cibly imprisoned  or  confined  without  legal  authority,  against  his 
will,  and  that  it  was  within  this  State^  then  it  is  your  duty  to  find 
him  guilty."  We  have  abeady  seen  that  the  offence  must  be  shown 
to  have  been  committed  within  the  jurisdiction  of  the  court  before 
which  the  indictment  was  found.  It  is  evident  that  the  language 
of  the  whole  of  this  part  of  the  charge  is  too  vague,  and  strictly 
construed  may  have  meaning  entirely  opposite  to  that  intended. 

The  21st  ground  of  error  is,  that  the  special  term  of  the  Circuit 
Court  for  Orange  County,  at  which  this  cause  was  tried,  was  not  a 
legal  tenn  of  said  court. 

It  was  urged  that  the  law  authorizing  the  holding  of  extra  and 
special  terms  of  couii}S,to  be  appointed  by  the  judges  (Acts  of  1866, 
p.  27),  is  unconstitutional.  The  Constitution  of  the  State  in  force 
when  that  law  was  passed  provided,  that  "  a  Circuit  Court  shall  be 
held  in  such  counties,  and  at  such  times  and  places  therein,  as  may 
be  prescribed  by  law."  The  Act  of  1866  authorized  the  judges  to 
order  and  hold  extra  and  special  terms  of  said  courts,  "  whenever  in 
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their  judgment  the  pubUc  welfare  and  cause  of  justice  require  the 
same."  The  Constitution  of  1868,  art.  vi.  sec.  7,  says,  "  such  judge 
shall  hold  two  terms  of  his  court  in  each  county  within  his  circuit, 
each  year,  at  such  times  and  places  as  shall  be  prescribed  by  law  " 

There  is  little  diflference  in  the  language  of  the  former  and  pres- 
ent constiti'tions,  the  latter  requiring  that  there  shall  be  two  terms 
held  in  each  county,  and  the  former  not  containing  this  requirement 
There  is  nothing  in  the  words  of  the  latter  either  expressly  or  im- 
pliedly  limiting  the  number  of  terms  to  two  in  each  county,  but  it  re- 
quires that  two  terms  sJiall  be  held  at  the  times  to  be  named  by  the 
Legislatui'e.  There  are  no  negative  words  or  words  of  limitation  or 
restriction,  and  looking  at  the  former  Constitution,  and  the  law  as  is 
stood  at  the  time  of  the  framing  of  the  present  Constitution,  it  is 
probable  that  if  it  had  been  intended  to  limit  the  power  of  the  Leg- 
islature, or  to  abrogate  the  former  law,  the  framers  would  have  em- 
ployed language  expressing  that  intention.  Looking  at  this  matter 
m  this  view,  and  knowing  that  the  administration  of  justice  some- 
times requires  the  holding  of  terms  of  courts  on  other  occasions  than 
those  permanently  appointed  by  law,  we  conceive  that  it  is  within 
the  power  of  the  Legislature  to  provide  for  the  holding  of  additional 
terms  of  the  Circuit  Court  at  such  times  as  may  be  deemed  by  the 
judges  that  the  "public  welfare  and  cause  of  justice  requires  the 
same." 

As  it  does  not  appear  that  there  was  any  irregularity  in  the  con- 
vening of  the  court  at  the  time  of  the  trial  of  this  case,  we  must  hold 
that  this  error  is  not  well  assigned. 

For  reasons  first  above  stated,  the  judgment  of  Ae  Circuit  Court 
must  be  arrested  and  this  cause  remanded,  with  directions  to  quash 
the  indictment. 


BiEDSONG  V.  The  State. 

(47  Ala.  68.     Supreme  Court,  1872.) 
Murder. —  Venue, —  Challenge.  —  Evidence. 

An  application  for  change  of  venue,  in  this  State,  no  longer  rests  in  the  discretioii  of 
the  court.  If  denied  in  a  proper  case,  it  is  an  error  for  which,  after  conriction,  the 
jadgment  will  be  reversed  on  appeal ;  or,  before  trial,  the  defendant  may  obtain  the 
benefit  of  his  application  hy  mandamus. 

A  counter  affidavit  that  does  not  deny  the  truth  of  the  defendant's  affidavit,  but  onhr 
that  affiant  does  not  believe  there  is  any  such  prejudice  or  excitement  in  the  public 
mind  of  the  county  against  defendant  «is  would  deny  him  a  lair  and  impartial  trial,  it 
not  sufficient  to  defeat  the  application. 

The  venire,  or  list  of  jurors  summoned  in  a  capital  case,  will  not  be  set  aside  or  quashed 
because  one  of  the  persons  so  summoned  was  a  member  of  the  grand  jurv  which 
found  the  indictment,  and  was  present  when  the  witnesses  were  examinea  by  the 
erand  jury,  and  when  the  indictment  was  returned  into  court  a  true  bill. 

It  IS  a  good  eround  for  challenge  for  cause  to  a  juror  put  upon  the  defendant,  that  he 
was  one  of  the' grand  jury  by  whom  the  indictment  was  found ;  and  if  the  challeoee 
is  disallowed  and  the  defendant  excepts,  and  then  challenges  him  peremptorily,  toe 
defendant  is  entitled  to  the  benefit  of  his  exception,  although  his  peremptory  chal- 
lenges be  not  exhausted  before  the  jury  is  completed. 

On  a  trial  for  murder,  it  is  improper  for  the  State  to  prove  that  defendant,  on  the  day 
the  killing  took  place,  proposed  to  deceased  that  they  should  go  and  rob  a  negro  man 
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who  was  supposed  to  have  mone^.  Sach  evidence  is  not  a  part  of  the  res  gestce,  and 
might  create  an  improper  prejudice  against  the  defendant. 

<>n  the  cross-examination  of  a  witness  for  the  State,  defendant  may  ask  a  question  that 
may  enable  him  to  show  that  an  apparent  inconsistency  between  confessions  proved 
and  the  evidence  of  said  witness  couia  be  reconciled,  and  both  be  true. 

A  defendant  should  not  be  permitted  to  prove  his  acts  or  declarations,  in  his  own  behalf, 
unless  they  constitute  a  part  of  acts  or  declarations  proved  b^  the  State,  or  properly 
form  a  part  of  the  ret  gestcs  of  the  main  fact  under  consideration,  and  were  contempo- 
raneous with  it. 

Appeal  from  the  Circuit  Court  of  Limestone.  Tried  before  Hon. 
James  S.  Clark. 

The  appellant,  Birdsong,  was  indicted  and  tried  for  the  murder 
of  Eli  McKee,  found  guilty  of  mui-der  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  ten  years.  On  the  trial,  which 
took  place  on  November  Ist,  1871,  the  defendant  filed  a  sworn  ap- 
plication for  a  change  of  venue,  setting  forkh  specifically  the  reasons 
why  he  could  not  have  a  fair  and  impartial  trial,  to  wit :  "  That  he 
had  been  published  and  posted  in  the  newspapers  of  the  county  as 
a  horse-thief  and  murderer,  and  that  in  consequence  thereof  there 
is  great  excitement  and  prejudice  in  the  minds  of  the  people  against 
affiant."  Attached  to  the  application  were  copies  of  the  publica- 
tions referred  to,  which  were  dated  respectively  August  23d  and 
25th,  1871.  The  publication  in  the  Athens  Post  was  headed, 
"  Horse  Thief  Killed,"  and  after  reciting  the  finding  of  McKee's 
body,  and  that  he  belonged  to  a  gang  of  horse-thieves  who  had  been 
committing  extensive  depredations  through  that  part  of  the  State, 
concludes  as  follows :  "  He  was  shot  by  a  man  named  Birdsong, 
who  belonged  to  the  same  gang,  and  whose  purpose  was  ostensibly 

robbery,  as  the  pockets  of  McKee  were  turned  wrong  side  out 

There  is  no  doubt  a  regular  band  of  horse-thieves  exists  among  us. 
The  people  are  becoming  aroused,  and  will  bring  them  to  justice 
wherever  found." 

The  Limestone  News^  after  stating  that  McKee  was  killed  by  a 
man  named  Birdsong,  states :  "  McKee,  Birdsong,  and  a  young 
Tennesseean  named  Knight,  had  been  plying  the  trade  of  horse- 
stealing. Knight  separated  from  the  other  two  for  a  short  time, 
when  for  some  unknown  purpose  Birdsong  shot  McKee  twice  in  the 
breast.  Knight,  who  was  captured  by  some  citizens,  confessed  that 
himself,  McKee,  and  Birdsong  were  banded  together  for  stealing 
horses." 

In  opposition  to  the  application,  the  State  introduced  the  counter 
affidavit  of  several  citizens,  as  follows :  "  We,  whose  names  are 
hereto  subscribed,  swear  that  we  have  heard  of  the  offence  charged 
to  have  been  committed  by  James  R.  Birdsong,  which  is  now  pend- 
ing in  the  Circuit  Court ;  that  we  do  not  believe  there  is  any  such 
prejudice  or  excitement  in  the  public  mind  of  this  county  against 
saia  Birdsong  as  would  deny  him  a  fair  and  impartial  trial.  We 
have  never  heard  or  read  in  any  published  newspaper  of  this  county 
that  James  R.  Birdsong  was  published  as  a  horse-thief  or  murderer. ' 
This  was  all  the  evidence  adduced,  and  thereupon  the  court  over- 
ruled the  application,  and  defendant  excepted. 

The  defendant  then  moved  to  quash  and  set  aside  the  venire  from 
which  the  jurors  w.*re  to  be  drawn  for  his  trial,  on  the  ground  that 
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George  W.  Tanner,  one  of  the  grand  jurors,  who  had  been  sworn 
and  was  then  acting  with  the  gnmd  jury  then  in  session,  was  on 
said  ventre^  and  had  heard  the  evidence  and  passed  upon  the  same 
as  a  grand  juror  in  finding  and  returning  into  court  the  indictment 
against  the  defendant  at  the  present  term.  The  court  overruled 
this  motion,  and  defendant  excepted.  After  this,  the  name  of  said 
Tanner  was  drawn,  and  he  was  put  upon  the  defendant  for  accept- 
ance or  challenge,  and  defendant  challenged  said  juror  for  cause, 
stating  the  same  grounds  as  those  in  support  of  the  motion  to  quash 
the  venire.  The  challenge  for  cause  was  overruled  and  the  juror 
put  on  defendant,  who  excepted  and  peremptorily  challenged  Tan- 
ner. When  the  jury  was  completed,  Birdsong  had  several  peremp- 
tory challenges. 

The  bill  of  exceptions  states,  that  "  after  the  State  proved  by  the 
confessions  of  defendant  that  defendant  had  said  deceased  had 
tried  to  get  defendant  to  join  him  in  stealing,  and  that  defendant 
refused  to  do  so,  the  State  oflFered  a  witness  to  prove  that  defendant, 
on  the  day  of  said  killing,  proposed  to  deceived  to  go  and  rob  a 
negro  man  who  was  supposed  to  have  money.  The  defendant  ob- 
jected to  the  evidence  ^nd  to  this  witness  being  questioned  thereon, 
but  the  court  overruled  the  objection,  and  allowed  the  evidence  of 
the  witness  to  go  to  the  jury,  and  defendant  excepted." 

The  bill  of  exceptions  rurther  recites  "that  the  State  having 
proved,  as  part  of  tne  confessions  of  defendant,  that  he  had  taken 
the  saddle-bags  and  some  other  ^irticles  belonging  to  deceased  at  the 
time  of  the  killing,  the  solicitor  introduced  one  Hays,  the  coroner 
of  the  county,  who  testified  that  he  took  a  wateh  and  several  other 
articles  belonging  to  deceased  from  the  person  of  the  deceased,  and 
that  the  saddle-bags  and  other  articles  were  delivered  to  wit- 
ness, as  coroner,  on  the  morning  after  the  killing,  while  he  and  the 
jury  were  holding  an  inquest  over  the  body  of  the  deceased,  Ac 
Defendant,  on  cross-examination  of  the  coroner,  asked  him  from 
whom  he  received  the  saddle-bags,  &c.,  which  he  stated  were  de- 
livered to  him  at  the  time  of  holding  the  inquest.  The  court 
refused  to  permit  the  witness  to  answer,  and  defendant  duly  ex- 
cepted." 

After  this,  *'  the  State  having  proved  by  the  confessions  of  de- 
fendant that  deceased  had  made  one  or  two  eflforts  to  kill  defendant, 
within  a  few  days  previous  to  the  killing,  in  one  of  which  he  made 
a  '*  cavalry  charge  "  on  defendant  with  a  cocked  pistol  levelled  at 
him,  defendant  offered  Lou  Hem  as  a  witness,  and  proposed  to 
prove  in  substance  by  him  that  on  the  evening  of  the  killing,  wit- 
ness and  defendant  walked  together  for  a  mile  on  the  road  towards 
defendant's  home  ;  that  during  the  time  they  saw  a  man  on  horse- 
back nearly  a  half  a  mile  behind,  and  coming  towards  them  in  a 
fast  trot ;  that  defendant  remarked  to  witness  that  deceased  had 
made  chreats  against  defendant,  and  tried  to  kill  him  that  evening, 
and  was  then  pursuing  him  to  take  his  life ;  that  defendant  said  he 
wa6  trying  to  keep  out  of  his  way,  and  that  his  manner  indicated 
fear  and  alarm.  Witness  knew  deceased,  but  the  deceased  was  too 
far  off  for  witness  to  recognize  the  horseman ;  that  about  this  time 
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witness  and  defendant  separated,  and  soon  after  this  he  saw  the 
horseman  go  at  a  fast  trot  up  the  road  in  the  direction  in  which  the 
defendant  had  gone."  The  court  refused  to  allow  this  proof  to  be 
made,  or  to  allow  the  same  to  go  to  the  jury,  and  defendant  duly 
excepted." 

The  defendant  then  offered  to  prove  by  John  and  Mary  Bam- 
brough  that  they  lived  with  defendant,  and  two  miles  from  where 
McKee  was  killed ;  that  immediately  after  the  killing  defendant 
rode  home,  told  them  what  he  had  done,  directed  them  what  to  do 
with  the  property  of  McKee,  and  to  report  to  the  sheriff  that  he 
would  go  away  until  the  excitement  was  over  (as  he  feared  a  mob 
of  McKee's  friends),  and  then  surrender  himself.  The  court  re- 
fused to  allow  this  proof  to  be  made,  and  defendant  duly  excepted. 

The  rulings  of  the  court,  to  which  exceptions  were  reserved,  are 
now  assigned  as  error. 

Hovston  ^  Pryor^  for  appellant. 

J.  W.  A,  Sanford^  Attorney  General,  contra. 

Peck,  C.  J.  An  application  for  a  change  of  venue,  in  a  criminal 
case  in  this  State,  no  longer  rests  in  the  discretion  of  the  court.  If 
denied  on  proper  application,  it  is  treated  as  an  error,  for  which, 
after  conviction,  the  judgment  will  be  reversed  on  appeal,  or,  before 
trial,  the  defendant  may  obtain  the  benefit  of  such  an  application 
by  mandamiis.  Ex  parte  Chascj  43  Ala.  303 ;  Murphy  ^  AsJ^ord 
V.  The  tStatCy  at  January  Term,  1871. 

The  application  of  the  defendant  in  this  case  was  made  in  proper 
time,  and  his  affidavit,  upon  which  it  was  made,  contained  all  that 
the  statute  required  on  such  an  application.  It  states  that  he  could 
not  have  a  fair  and  impartial  trial  for  the  offence  with  which  he  was 
chained  in  the  county  in  which  the  indictment  was  found,  for  the 
reason  that  he  had  been  published  and  posted  in  the  newspapers  of 
said  county  as  a  murderer  and  horse-thief,  and  that  there  was  great 
excitement  and  prejudice  in  the  minds  of  the  people  of  said  county 
against  him  in  consequence  thereof. 

Copies  of  the  publications  referred  to  are  made  parts  of  said  ap- 
plication, and  it  seems  to  us  they  might  well  have  produced  the  ex- 
citement and  prejudice  complained  of. 

The  opposing  affidavit  of  the  several  persons,  offered  by  the 
State,  does  not  deny  the  existence  of  the  alleged  excitement  and 
prejudice  against  the  defendant,  or  that  the  said  publications  were 
made,  but  only  states  that  affiants  had  never  heard'  of,  or  read  in  any 

Eublic  newspapers  of  said  county,  that  said  defendant  had  been  pub- 
shed  as  a  murderer  or  horse-thief,  and  that  they  did  not  believe 
there  was  any  such  prejudice  or  excitement  against  him  as  would 
deny  him  a  fair  and  impartial  trial.  Admitting  the  truth  of  said 
affidavit,  it  does  not  prove  that  said  publications  were  not  made,  but 
only  that  said  affiants  had  not  heard  of  or  read  them ;  neither  does 
It  disprove  that  great  excitement  and  prejudice  existed  against  the 
defendant,  but  only  that  they  did  not  believe  there  was  any  such 
prejudice  or  excitement  as  would  deny  him  a  fair  and  impartial 
trial. 

To  decide  that  an  application  for  a  change  of  venue  may  be  de« 
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feated  by  an  affidavit  of  this  sort,  will  be  to  make  a  precedent  by 
which  this  great  right  and  privilep  of  accnsed  peraons  may  be  ren- 
dered  almost  worthless  ;  for  it  will  seldom  happen  that  persons  may 
not  be  fomid  who  will,  and  honestly,  too,  believe,  whatever  may  be 
the  excitement  in  any  ^ven  case,  that,  notwithstanding,  the  party 
against  whom  it  may  exist  can  have  a  fair  and  impartial  trial.  We 
think  the  venue  should  have  been  changed  in  this  case,  and  that 
the  overruling  of  the  application  for  that  purpose  is  an  error  for 
which  the  judgment  must  be  reversed. 

2.  The  motion  of  the  defendant  to  quash  and  set  aside  the  venire, 
or  list  of  jurors  summoned  for  the  trial,  &c.,  because  one  of  said 
jurors  had  been  a  member  of  the  grand  jury  by  which  the  indict- 
ment was  found,  and  was  present  when  the  witnesses  were  exam- 
ined in  the  case,  and  found  and  returned  the  indictment  into  court, 
a  true  bill,  &c.,  was  properly  overruled. 

We  are  unwilling  to  hold,  that  the  incompetency  of  one  of  the 
persons  named  in  the  list  of  jurors  served  on  the  defendant  in  a 
capital  case,  or  the  fact  that  he  is  shown  to  be  an  unfit  juror,  in 
the  particular  case,  ia  a  sufficient  reason  to  quash  and  set  aside  the 
panel  or  list  of  jurors  served  on  the  defendant. 

The  remedy  of  the  defendant,  in  such  a  case,  ia  to  challenge  the 
objectionable  juror  for  cause,  if  he  is  put  on  him  as  one  of  his 
triers,  or,  it  majr  be,  to  move  the  court  to  direct  the  name  of  such 
person  to  be  discarded,  and  another  person  to  be  forthwith  sum- 
moned to  supply  his  place.      Rev.  Code,  §  4175. 

In  the  absence  of  fraud  or  improper  conduct  on  the  part  of  the 
officer  by  whom  the  jurors  are  elected  and  summoned,  tne  panel  or 
list  of  jurors  should  not  be  quashed  or  set  aside,  because  an  im- 
proper, incompetent,  or  unfit  person  has  been  summoned  as  one  of 
the  list  of  jurors  served  on  the  defendant. 

3.  The  challenge  of  the  defendant  of  the  juror  Greo.  W.  Tanner, 
for  cause,  because  he  was  a  member  of  the  grand  jury  by  whom 
the  indictment  was  found,  &c.,  should  have  oeen  allowed.  This 
question,  so  far  as  we  know,  has  never  been  decided  by  this  court, 
but  it  has  been  before  the  courts  of  several  of  the  States,  and  uni- 
formly, we  believe,  decided  to  be  a  good  challenge  for  cause,  and 
that  the  overruling  of  such  a  challenge  was  an  error  for  which  the 
conviction  and  juc^ment  should  be  reversed.  In  note  4  to  section 
806,  Bishop's  Criminal  Procedure,  it  is  said  :  "  Where  a  juror,  on  a 
trial  for  murder,  is  objected  to  for  cause,  and  the  objection  is  over- 
iniled,  to  which  the  prisoner  excepts,  and  afterwards  challenges  the 
juror  peremptorily,  he  is  entitled  to  the  exception,"  and  cites  Box- 
ter  V.  2%e  People^  8  Gilman,  368.  And  this  error  will  not  be 
cured,  although  the  defendant  does  not  exhaust  his  peremptory 
challenges,  before  the  jury  is  completed.  See,  also.  Barton  v.  Hie 
StatCy  2  Blackford,  489 ;  lAihgrow  v.  The  Commonwealth^  2  Vir- 
ginia Cases,  279  ;  O'DrUcoll  v.  The  State,  2  Bay,  153  ;  The  People 
V.  Bodine^  1  Denio,  281 ;  Dowdy  v.  The  Commonwealth,  9  Grat^, 
729,  referred  to  in  the  brief  of  defendant's  counsel.  In  most,  if  not 
all  of  these  cases,  the  objection  was,  that  the  juror  challenged  had 
been  a  member  of  the  grand  jury  who  found  the  indictment* 
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4.  The  evidence  oflEered  by  the  State,  that  the  defendant,  on  the 
day  the  killing  took  place,  proposed  to  deceased  that  they  should 
CO  and  rob  a  negro  man  who  was  supposed  to  have  money,  should 
nave  been  rejected  on  defendant's  objection.  It  formed  no  part  of 
the  res  gestce^  and  could  have  had  the  effect  only  to  create  an  im- 
proper prejudice  against  the  defendant. 

5.  The  question  asked  by  the  defendant  on  the  cross-examination 
of  the  witness  Charles  M.  Hays,  the  coroner,  who  held  the  inquest 
over  the  body  of  deceased,  and  had  been  examined  on  the  part  of  the 
State,  and  had  stated  that  he  (witness)  had  taken  a  watch  and  sev- 
eral other  articles,  the  property  of  the  deceased,  from  the  person  of 
the  deceased,  and  that  the  saddle-bags  and  other  articles  were  de- 
livered to  him,  as  coroner,  on  the  morning  after  the  killing,  when 
he  and  the  jury  were  holding  an  inquest  on  the  body  of  the  de- 
ceased, and  examining  into  the  circumstances  of  the  killing  —  (the 
State,  before  the  examination  of  this  witness,  having  proved,  as  a 
part  of  the  confessions  of  the  defendant,  that  he  (defendant)  had 
taken  the  saddle-bags  and  some  other  articles,  the  property  of  the 
deceased,  from  his  person  at  the  time  of  the  killing),  was  a  proper 
question  to  be  asked.  The  question  so  asked  of  the  coroner  on 
cross-examination  was,  "  of  whom  he  received  the  saddle-bags  and 
said  other  articles,  which  he  had  stated  were  delivered  to  him  at  the 
time  of  holding  said  inquest  ? "  This  should  have  been  permitted 
to  be  answered.  It  was  pertinent,  both  to  the  confessions  proved 
and  to  the  evidence  of  said  witness  on  his  direct  examination.  If  it 
was  supposed  there  was  an  apparent  (in)consistency  between  the 
confessions  of  the  defendant  and  the  evidence  of  this  witness,  then 
the  answer  to  this  question  might  have  enabled  the  defendant  to  . 
show  that  the  supposed  or  apparent  inconsistency,  if  any,  could  be 
reconciled,  and  the  confessions  of  the  defendant  and  the  evidence  of 
this  witness  both  be  true.  For  these  reasons  the  said  question  was 
proper,  and  the  court  mistook  the  law  in  sustaining  the  state's  ob- 
jection  to  it. 

6.  What  the  defendant  proposed  to  prove,  both  by  the  witness 
Lou  Hem,  and  the  witnesses  John  and  Mary  Kimbrouch,  was  a 
clear  effort  on  his  part  to  make  evidence  for  Umself,  and  was  prop- 
erly  excluded.  What  was  proposed  to  be  proved  by  the  witness 
Lou  Hern  had  no  connection  with,  and  formed  no  part  of  the  con- 
fessions of  defendant,  proved  on  the  part  of  the  State.  It  consisted 
of  acts  and  declarations  of  the  defendant,  done  and  made  at  alto- 
gether a  different  time,  and  consequently  formed  no  part  of  the  res 
gestce.  Mr.  Greenleaf ,  in  his  work  on  Evidence,  speaking  on  this 
subject,  says :  "  The  principal  points  of  attention  are,  whether  the 
circumstances  and  declarations  offered  in  proof  were  contemporan- 
eous with  the  main  fact  under  consideration,  and  whether  they  were 
so  connected  with  it  as  to  illustrate  its  character."  Vol.  1,  §  108, 
and  note  3 ;  Shepherd's  Dig.  p.  49,  p  73-79. 

The  same  authorities  show  that  what  was  proposed  to  be  proved 
by  John  and  Mary  Kimbrou^h  was  also  rightly  excluded.  The 
proposed  evidence  consisted  of  declarations  of  the  defendant,  made 
to  his  wife  on  his  coming  home  after  the  killing,  as  to  what  he  de- 
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sired  her  to  do  and  say,  &c.,  and  therefore  oonld  not  be  proved  by 
him  as  evidence  in  his  own  behalf. 

The  conviction  and  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  instructions,  if  the  defendant  renews  his 
application  for  a  change  of  venue,  that  the  same  be  granted ;  and 
the  defendant  will  remain  in  custody,  until  acquitted  or  otherwise 
discharged  by  due  course  of  law. 


Cluck  v.  The  State. 

(40  Ind.  268.     Sapreme  Court,  1872.) 

Murder.  —  Practice.  —  TTireaU. —  Challenge  of  Juror.  —  Venue.  —  iUoxi^ 

cation. 

The  Supreme  Court  can  act  only  upon  the  record  as  made  up  in  the  court  helow,  and 
if  the  record  be  imperfect  there,  the  error  cannot  be  amended,  except  <m  proper  mo- 
tion in  such  originsQ  court. 

A  bill  of  exceptions  should  not  be  signed  bpr  the  judge,  until  the  evidence,  as  taken 
down,  has  been  written  out  in  full,  and  the  ^ud^  has  examined  it,  so  as  to  satisfy  him- 
self of  its  accuracy,  and  it  has  been  embodied  m  the  bill.  The  notes  of  the  reporter, 
appointed  by  the  court,  are  not  included  in  the  words  "  written  instrument  and  docu- 
mentary evidence,''  used  in  the  statutes. 

Upon  a  trial  for  murder,  it  is  competent  for  the  State  to  prove  threats  made  by  the  de- 
fendant against  the  life  of  the  deceased  previous  to  the  time  of  the  murder  charged. 

Where  the  defendant  has  not  introduced  proof  of  his  general  character  on  the  trial,  the 
court  may  properly  refuse  to  permit  the  defendant's  counsel  to  conunent,  in  argument, 
upon  such  character. 

It  is  not  a  sufficient  ground  for  challenge  of  a  juror,  that  he  formed  some  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  about  the  time  of  the  homicide,  from  reading 
the  newspapers,  if  the  juror  state  that  he  has  now  no  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant,  and  has  forgotten  the  circumstances  of  the  case,  and  that 
any  opinion  formed  would  readilv  yield  to  the  evidence  and  the  law. 

The  fact  that  one  of  the  jurors  took  notes  with  a  pencil  and  paper  during  the  process  of 
a  trial  of  an  indictment  for  murder,  without  oojection  made  by  the  defendant  at  the 
time,  or  any  order  of  the  court  made  on  the  subject,  is  not  sufficient  ground  for  a  new 
trial. 

Where  the  record  showed  that  an  indictment  for  murder,  on  which  the  defendant  was 
tried,  was  found  by  the  grand  jury  of  the  Marion  Criminal  Court,  and  the  indictment 
charged  the  homicide  as  committed  in  Marion  County,  and  the  defendant  was  tried  in 
that  county,  and  it  was  proved  that  the  deceased  was  shot  and  killed  in  Indianapolis. 
Heldf  that  the  venue  was  sufficiently  established. 

On  a  trial  for  murder,  no  proof  of  intoxication  at  the  time  of  the  crime,  which  falls 
short  of  showing  the  defendant  to  have  been  utterly  incapable  of  acting  from  motive, 
will  shield  him  fipom  conviction.  If  the  reason  be  perverted,  or  destroyed  by  fixed  dis- 
ease, though  brought  on  by  his  own  vices,  the  law  nolds  him  not  accountable. 

BusKiBK,  J We  approach  the  examination  of  the  errors 

assigned  and  relied  upon  for  a  reversal  of  the  judgment,  deeply  and 
profoundly  impressed  with  the  magnitude  of  the  interests  involved ; 
for  upon  the  one  hand  depends  the  life  of  the  prisoner,  while  on  the 
other  depend  the  safety  and  protection  of  society  from  the  commis- 
sion of  such  horrible  and  atrocious  crimes  as  the  one  with  which  the 
prisoner  is  charged ;  nor  have  we  lost  sight  of  the  principle  of  law, 
that  society  is  as  much  protected  by  the  acquittal  of  the  mnocent  as 
it  is  by  the  conviction  of  the  guilty. 

It  is,  in  the  first  place,  insisted  by  counsel  for  the  appellant  that  the 
court  below  erred  in  admitting  in  evidence,  over  his  objection,  tee- 
timony  tending  to  prove  that  the  appellant  had,  previous  to  the  com- 
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missioD  of  the  homicide,  threatened  to  take  the  life  of  the  deceased. 
It  is  well  and  firmly  settled  by  all  the  elementary  writers  and  the 
adjudged  cases,  that  it  is  competent  to  prove  upon  the  trial  of  a  per- 
son accused  of  the  commission  of  murder,  that  he  had  previous  to 
the  commission  of  such  crime,  threatened  to  commit  the  offence  im-: 
puted  to  him.  The  law  is  too  well  understood  to  require  or  justify 
a  discussion  thereof  or  a  reference  to  authority. 

It  is  next  claimed  that  the  court  erred  in  refusing  to  permit  the 
counsel  for  the  appellant  to  comment,  in  argument,  upon  the  general 
character  of  the  prisoner.  There  is  nothing  in  the  objection.  It  is 
shown  by  the  bill  of  exceptions  that  no  evidence  was  offered,  either 
by  the  defendant  or  the  State,  as  to  the  character  of  the  defendant. 
The  law  presumes  that  every  man  has  a  good  character,  and  it  would 
have  been  competent  for  "the  counsel  to  have  commented  on  such 
presumption ;  but  he  has  no  right  to  discuss  the  character  of  the  ac- 
cused, unless  such  character  had  been  put  in  issue  by  the  evidence. 
It  is  not  shown  by  the  bill  of  exceptions  that  the  counsel  attempted 
to  comment  on  the  presumption  of  good  character,  or  that  he  was 
denied  that  right ;  but  it  is  shown  that  he  was  prevented  from  dis- 
cussing  his  character.  The  appellant  had  the  undoubted  right  to 
prove  by  witnesses  that  he  was  a  man  of  good  character  ;  and  if  this 
had  been  done,  his  counsel  would  have  had  the  right  to  discuss  such 
evidence  before  the  jury.  The  prosecuting  attorney  cannot  enter 
into  the  defendant's  character,  unless  the  defendant  enable  him  to  do 
so  by  calling  witnesses  in  support  of  it.  In  such  case,  the  prosecutor 
may  offer  evidence  to  prove  bad  character.  When  the  general 
character  of  the  accused  has  been  put  in  issue  by  his  calling  wit- 
nesses to  support  it,  the  State  may  attack  his  character,  and  when 
evidence  has  been  offered  as  to  chiu*acter,  the  sufficiency  and  weight 
of  such  evidence  may  be  discussed  before  the  jury.  2  Russell  on 
Crimes,  785 ;  3  Greenl.  Ev.  sees.  24-26 ;  1  Chitty  Crim.  Law,  678, 
676,  625. 

It  is  next  claimed  that  the  court  erred  in  refusing  the  appellant's 
challenge  of  a  juror,  because  he  had  formed  some  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  about  the  time  of  the  homicide, 
from  reading  the  newspapers.  We  think  there  was  no  error  in  the 
ruling  of  the  court.  It  is  shown  by  the  bill  of  exceptions  that  the 
juror  stated  that  he  then  had  no  opinion  as  to  the  guilt  or  innocence 
of  the  defendant. 

In  our  opinion,  the  juror  was  competent,  as  is  fcdly  shown  by  the 
adjudged  cases  in  this  court.  M^  Gregg  y.  The  State^  4  Blackf.  101 ; 
Van  Vacter  v.  HfKiUip^  7  Blackf.  578 ;  Morgan  v.  Stevenson^  6 
Ind.  169 ;  Riee  v.  The  State,  7  Ind.  332 ;  Bradford  v.  The  State, 
15  Ind.  347  ;  Fahnestock  v.  The  State,  23  Ind.  231 ;  ffurk  v.  The 
State,  27  Ind.  430  ;  Morgan  v.  The  State,  31  Ind.  193  ;  Olem  v. 
The  State,  33  Ind.  418. 

In  the  case  last  cited,  two  of  the  jurors  stated  that  they  had 
formed  opinions  of  the  case  from  reading  newspaper  accounts  of  the 
facte,  ana  from  rumor,  and  one  of  them  had  expressed  that  opinion, 
which,  it  appeared,  was  a  mere  impression,  not  made  up  from  con- 
Fersations  of  witnesses ;  and  they  thought  that  if  sworn  as  jurors 
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said  opinion  would  have  no  influence  upon  them,  and  that  they 
could  act  solely  upon  the  evidence  offered  upon  the  trial,  and  it  was 
evident  that  they  had  no  fixed  opinion,  and  this  court  held  that  such 
jurors  were  competent. 

The  decisions  in  this  State  as  to  the  competency  of  jurors,  by 
reason  of  having  formed  an  opinion,  are  in  entire  harmony  with,  and 
are  fully  supported  by,  the  decisions  in  the  other  States  of  the  Union. 

It  is  next  urged  that  the  court  should  have  granted  the  appellant 
a  new  trial,  because,  during  the  progress  of  the  trial,  one  of  the 
jurors,  with  pencil  and  paper,  took  notes  of  the  evidence,  and  in  sup- 
port of  this  objection  we  are  referred  to  the  case  of  Cheek  v.  The  State ^ 
85  Jnd.  492.  The  ruling  in  that  case  was  based  upon  the  ground 
that  "  two  of  the  jurors,  over  the  objection  of  the  defendant,  and 
after  the  court  had  told  them  they  must  ifot  do  so,  persisted  in  writ- 
ing down  notes  of  the  evidence." 

In  the  case  under  consideration,  the  defendant  did  not  object  to 
the  juror's  taking  notes,  nor  did  the  juror  act  in  disobedience  to  the 
orders  of  the  court.  As  the  defendant  did  not,  at  the  time,  object, 
we  will  presume  that  it  was  done  with  his  consent,  and  he  cannot 
be  heard  here  to  object  te  what  he  consented  to  in  the  court  below. 
It  is  not  shown  that  the  defendant  did  not  know  that  the  juror  was 
taking  notes. 

It  is,  in  the  next  place,  maintained  by  counsel  for  appellant,  with 
great  earnestness  and  apparent  confidence,  that  the  State  failed  to 
prove  upon  the  trial  that  the  crime  was  committed  in  the  county  of 
Marion,  and  State  of  Indiana.  The  objection,  if  true,  is  well  taken, 
and  must  reverse  the  judgment,  for  unless  the  venue  was  proved  as 
laid  in  the  indictment,  the  court  would  have  no  jurisdiction,  and  its 
judgment  would  be  absolutely  void. 

It  is  shown  by  the  record  in  the  cause  that  the  indictment  was 
found  by  the  grand  jury  of  the  Marion  Criminal  Court.  It  is 
charged  in  the  indictment  that  the  homicide  was  committed  in  the 
county  of  Marion,  and  State  of  Indiana.  It  is  shown  by  the  record 
that  the  defendant  was  tried  in  the  Marion  Criminal  Court,  in  said 
State. 

It  was  proved  upon  the  trial,  by  quite  a  number  of  witnesses,  that 
the  deceased  was  shot  and  killed  at  the  corner  of  Meridian  and  Ray 
streets,  in  the  city  of  Indianapolis. 

It  is  within  the  judicial  knowledge  of  this  court  that  there  is  in 
the  State  of  Indiana  such  a  county  as  Marion ;  that  the  city  of  In- 
dianapolis is  the  seat  of  justice  of  such  county  ;  and  that  the  courts 
of  said  county  hold  their  sessions  in  the  said  city  of  Indianapolis. 

When,  therefore,  it  is  shown  by  the  record,  as  it  is  in  the  case 
under  consideration,  that  the  indictment  was  found  by  the  grand 
jury  of  Marion  County,  in  the  State  of  Indiana ;  that  the  indict- 
ment charges  that  the  crime  was  committed  in  said  county  and 
State  ;  that  the  defendant  was  tried  by  jury  in  the  said  coun^  and 
State  ;  and  where  it  is  proved,  as  it  was  m  the  case  at  bar,  that  the 
crime  was  committed  in  the  city  of  Indianapolis,  we  will  take  judi- 
cial notice  that  the  crime  was  committed  in  the  county  of  Marion 
and  State  of  Indiana. 
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This  view  of  the  law  is  fully  supported  by  the  case  of  Whitney  v. 
?%€  StaUj  35  Ind.  503.  This  court,  in  that  case,  say :  "  It  is  also 
urged  that  the  venue  was  not  proved  by  showing  that  the  act  was 
perpetrated  in  Marion  County,  Indiana.  The  prosecutrix  testified 
on  this  point :  '  It  was  in  Indianapolis,  in  this  county.'  As  the 
trial  was  being  held  in  Indianapolis,  in  Marion  County,  Indiana,  as 
we  know  from  the  record,  the>  statement  that  it  was  *  in  this  county ' 
seems  to  us  sufficient" 

We  are  as  much  bound  to  take  notice  that  the  city  of  Indian- 
apolis is  in  the  county  of  Marion  as  that  Marion  County  is  in  the 
State  of  Indiana,  or  that  "  this  county  "  meant  Marion  County. 

As  to  what  matters  the  court  takes  judicial  notice  of,  we  refer  to 
1  Greenl.  Ev.  6  ;  Oriffing  v.  GUbb^  2  Black.  519 ;  Lyell  v.  Lapeer 
Cownty^  6  McLean,  ^6 ;  Fauntleroy  v.  Hannibal^  1  Dillon,  ll8 ; 
Wiggins  v.  Burkham^  10  Wal.  129 ;  The  Jwnction  Railroad  Co,  v. 
The  Bank  of  Ashland^  12  Wal.  226  ;  Mo99man  v.  Forrest^  27  Ind. 
233  ;  Buckinghottse  v.  Ghregg^  19  Ind.  401. 

We  are  very  clearly  of  the  opinion  that  the  venue  was  sufficiently 
proved,  whidi  conferred  on  the  court  below  the  power  to  render  the 
judgment  in  the  case. 

It  is  next  contended  that  the  verdict  is  not  sustained  by  the  evi- 
dence. We  have  duly  considered  and  weighed  the  evidence,  which 
is  voluminous,  and  are  entirely  satisfied  that  it  fully  supports  the 
verdict.  The  murder  was  committed  in  the  streets  of  the  city  of 
Indianapolis,  in  the  daylight,  in  the  presence  of  a  number  of  rep- 
utable witnesses.  It  is  shown  by  the  evidence  that  the  deceased 
was  the  wife  of  the  defendant ;  that  they  had  for  some  time  previous 
to  the  murder  lived  unhappily  together ;  that  the  defendant  had, 
previous  to  their  separation,  threatened  to  take  her  life,  and  had  in- 
flicted great  personal  violence  upon  her ;  that  she  had  become  ap- 
prehensive that  he  would  kill  her,  and  had  abandoned  his  home,  and 
was  residing  with  a  family  near  the  scene  of  the  murder ;  that  after 
she  had  abandoned  his  home,  he  had  frequently  said  that  he  would 
Irill  her  if  she  did  not  live  with  him ;  that  quite  early  in  the  morn- 
ing of  the  day  on  which  she  was  killed,  the  defendant  was  trying  to 
borrow  a  pistol,  and  that  a  little  later  in  the  morning  he  purchased 
the  pistol  with  which  he  shot  her ;  that  in  the  afternoon  oi  said  day 
he  went  to  the  house  where  his  wife  was  staying,  and  threatened  to 
kill  her  unless  she  went  home  with  him  ;  that  he  took  her  by  force 
from  the  house  ;  that  when  he  reached  the  blacksmith  shop  at  the 
comer  of  Meridian  and  Ray  streets,  she  succeeded  in  breaking 
awav  from  him,  when  he  drew  his  revolver  and  fired  at  her  three 
times,  when  she  ran  into  the  shop  and  fell  upon  her  knees,  when 
he  went  up  close  to  her  and  fired  two  shots  into  her  body.  • 

The  evidence  clearly  and  conclusively  shows  that  it  was  a  delib- 
erate, premeditated,  malicious,  and  atrocious  murder,  without  ex- 
cuse, provocation,  justification,  or  even  one  mitigating  circumstance 
to  reheve  it  of  its  atrocity  and  barbarity. 

Finally,  it  was  contended  that  the  appellant  was,  at  the  time  of 
the  homicide,  so  bereft  of  reason  and  judgment  as  not  to  be  capable 
of  conceiving  and  executing  a  design  to  take  life.     It  was  proved 
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upon  the  trial  that  the  defendant  had  been,  for  seyeral  years,  in  the 
habit  of  indulging  to  excess  in  the  use  of  intoxicating  liquors,  but 
the  evidence  fell  mr  short  of  showing  that  the  use  of  intoxicating 
liquors  had  so  beclouded  his  intellect  and  destroyed  his  reasoning 
faculties  as  to  render  him  irresponsible  for  his  acts.  The  law  is 
stated  with  great  accuracy  and  precision  by  Judge  Harris,  in  the 
case  of  The  People  v.  Bogers  (18  N.  Y.  9),  where  he  says  :  "  No  rule 
is  more  familiar  than  that  intoxication  is  never  an  excuse  for  crime. 
There  is  no  judge  who  has  been  engaged  in  the  administration  of 
criminal  law,  who  has  not  had  occasion  to  as2iert  it.  Even  where 
intent  is  a  necessary  ingredient  in  the  crime  charged,  so  long  as  the 
offender  is  capable  of  conceiving  a  design,  he  wul  be  presumed,  in 
the  absence  oi  proof  to  the  contrary,  to  have  intended  the  natural 
consequences  or  his  own  act.  Thus,  if  a  man,  without  provocation, 
shoot  another  or  cleave  him  down  with  an  axe,  no  d^ree  of  intox- 
ication, short  of  that  which  shows  that  he  was  at  the  time  utterly 
incapable  of  acting  from  motive,  will  shield  him  from  oonviction.*' 

There  was  also  evidence  to  prove  that  the  appeUant  was  intox- 
icated at  the  time  of  the  commission  of  the  murder.  In  the  case  of 
The  People  v.  JRogers^  supra^  Denio,  J.,  said :  "  Where  a  principle 
in  law  IS  found  to  be  weU  established  by  a  series  of  authentic 
precedents,  and  especially  where,  as  in  this  case,  there  is  no  conflict 
of  authority,  it  is  unnecessary  for  the  judges  to  vindicate  its  wisdom 
or  policy.  It  will,  moreover,  occur  to  every  mind  that  such  a  prin- 
ciple is  absolutely  essential  to  the  protection  of  life  and  property. 
In  the  forum  of  conscience  there  is  no  doubt  considerable  difference 
between  a  murder  deliberately  planned  and  executed  by  a  person  of 
unclouded  intellect,  and  the  reckless  taking  of  life  by  one  infuriated 
by  intoxication  ;  but  human  laws  are  based  upon  considerations  of 
policy,  and  look  rather  to  the  maintenance  of  personal  security  and 
social  order,  than  to  an  accurate  discrimination  as  to  the  moral  qual- 
ities of  individual  conduct.  But  there  is,  in  truth,  no  injustice  in 
holding  a  person  responsible  for  his  acts  committed  in  a  state  of  vol- 
untary intoxication.  It  is  a  duty  which  every  one  owes  to  his  fellow- 
men  and  to  society,  to  say  nothing  of  more  solemn  obligations,  to 
preserve,  so  far  as  it  lies  m  his  own  power,  the  inestim^le  gift  of 
reason.  If  it  is  perverted  or  destroyed  by  fixed  disease,  though 
brought  on  by  his  own  vices,  the  law  holds  him  not  accountable. 
But  if  by  a  voluntary  act  he  temporarily  casts  off  the  restraints  of 
reason  and  conscience,  no  wrong  is  done  him  if  he  is  considered 
answerable  for  any  injury  which  in  that  state  he  may  do  to  others 
or  to  society." 

We  have  thus  gone  through  the  entire  record,  and  have  consid- 
ered and  weighed  every  argument  that  has  been  presented  in  behalf 
of  the  prisoner,  and  we  have  been  unable  to  discover  any  error  of 
which  he  has  the  right  to  complain.  It  seems  to  us  that  he  had  a 
fair  and  impartial  trial  in  the  court  below,  and  that  his  guilt  was 
fully  and  satisfactorily  established  by  the  evidence  ;  and  that  as  he 
has  shown  nothing  in  justification  or  mitigation  of  his  conduct,  he 
must  suffer  the  extreme  penalty  of  the  violated  law. 

We  think  the  court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial. 
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The  judgment  of  the  court  below  is  in  all  things  affirmed.  The 
derk  of  this  court  will  immediately  certify  this  opinion  to  the  court 
below. 

E.  H.  Lammed'  37.  X.  Stiles^  for  appellant. 

ff.  C.  Ghiffin,  it.  P.  Parker  ^  J.  U.  Denny y  Attorney  Greneral, 
for  the  State. 


Thb  People  op  the  State  op  Calxfornla.  v.  Geo.  C.  Broth- 

BRTON  &  Lewis  C.  Brotherton. 

(4S  Cal.  580.     Supreme  Court,  1872.) 
Challenge  of  Juror  for  Bias.  —  Act  March  30,  1868. 

An  nnqiialified  expression  of  opinion,  eyen  though  the  opinion  itself  be  of  a  qualified 

character,  is  ground  of  challenge  for  implied  bias. 
When,  after  proper  inrestigation  had,  doubts,  more  or  less  grave,  as  to  the  actual  state 

of  mind  of  the  juror  still  remain,  the  challenge  for  implied  bias  should  be  allowed. 

Appeal  from  the  Municipal  Criminal  Court  of  the  City  and 
Countyof  San  Francisco. 

0-.  n.  Tyler ^  for  appellant. 

Attorney  General  Juove  ^  District  Attorney  Murphy^  for  respon* 
dent. 

The  facts  are  stated  in  the  opinion. 

By  the  Court,  Wallace,  C.  J.  The  prisoners,  George  and  Lewis 
Brotherton,  were  convicted  of  the  crime  of  forgery,  and  their  motion 
for  a  new  trial  being  denied  they  appeal  from  the  judgment  and 
from  the  order  denying  a  new  trial. 

In  empanelling  the  trial  jury,  one  Butler  was  called  and  examined 
as  to  his  competency  to  sit  as  a  juror.  He  stated,  in  answer  to 
questions  propounded  by  counsel  for  the  prisoners,  that  he  had  read 
a  newspaper  account  of  a  previous  trial  of  the  prisoners  upon  the 
same  indictment ;  that  he  formed  an  opinion  at  the  time  that  the 
prisoners  were  guilty ;  that  he  had  expressed  that  opinion,  and  that 
he  had  not  heard  or  read  anything  since  then  to  change  it.  In  his 
examination  by  the  counsel  for  the  prosecution,  he  stated  that  his 
opinion  was  formed  not  only  from  reading  the  newspapers,  but  also 
from  conversation  he  had  had  with  different  parties,  though  these 
persons  knew  nothing  more  than  what  they  had  learned  from  general 
public  rumor.  Upon  being  examined  by  the  counsel  for  the  pris- 
oners, he  again  stated  that  he  had  expressed  his  opinion.  The 
counsel  for  the  prisoners  then  challenged  Butler  for  implied  bias : 
First,  because  he  had  formed  an  unqualified  opinion  as  to  the  guilt 
of  the  prisoners;  second,  because  he  had  expressed  that  opinion. 
The  challenge  was  overruled  by  the  court,  and  Butler  was  thereupon 
peremptorily  challenged  by  the  prisoners,  whose  peremptory  chal- 
lenges were  exhausted  before  the  jury  was  completed.  It  is  too  late, 
in  this  court  at  least,  to  argue,  as  has  been  attempted  by  counsel  for 
the  prosecution,  that  the  unqualified  expression  of  an  opinion,  even 
though  the  opinion  itself  be  of  a  qualified  character,  is  not  ground 
jf  (£allenge  for  implied  bias.     This  position  waa  distinctly  taken 
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and  as  distinctly  overruled  here  fifteen  years  ago,  in  People  v.  CoU 
tie  (6  Cal.  227),  and  the  doctrine  of  that  case  has  ever  since  then 
fc|een  approved ;  and  in  The  People  v.  Edwarde  (41  Cat  640),  refer- 
ring to  the  case  of  People  v.  Cottle^  supra^  we  used  this  language : 
^^  Tne  statute  declares  that  the  unqualified  expression  of  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner  is  ground  of  challenge 
for  implied  bias.  When  such  challenge  is  interp^ed,  it  is  no  answer 
to  say  that  in  the  mind  or  thought  of  the  party  the  opinion  was 
qualified,  if  in  the  form  of  expression  it  was  unqualified." 

In  People  v.  Cottle  (6  Cal.  528),  one  of  the  jurors,  on  his  examina- 
tion as  to  his  competency,  said  that  he  had  not  formed  or  expressed 
an  unqualified  opinion  as  to  the  guilt  or  innocence  of  the  defendant ; 
that  he  had  formed  a  qualified  opinion,  founded  upon  report  merely, 
which  opinion  he  had  expressed,  but  that  in  expressing  it  he  had 
not  expressed  any  qualification.      In  that  case  Mr.  Chief  Justice 
Murray  said :     "  It  is  argued  by  the  Attorney  General  that  there  is 
a  difference  between  expressing  an  unqualified  opinion  and  the  un- 
qualified expression  of  an  opinion,  and  so  there  is,  if  we  resort  to  a 
verbal  criticism,  or  mere  metaphysical  disquisition.     It  was  not  the 
intention  of  the  Legislature  to  leave  the  rights  of  parties  to  rest 
upon  so  narrow  and  dangerous  a  foundation.     Their  obvious  inten- 
tion was  to  exclude  from  the  jury  box  every  one  who  had  either 
formed  an  imqualified  opinion,  or  having  formed  an  opinion,  had  ex 
pressed  it  without  qualification."     We  are  referred  to  the  Act  of 
March  the  30th,  1868  (Acts  of  1869-8,  p.  704),  as  prescribing  a 
new  rule  on  this  subject ;  but  upon  careful  reading  of  the  act  it  will 
be  found  that  it  refers  to  the  state  of  mind  of  the  juror  alone,  and 
does  not  touch  the  question  of  the  effect  produced  upon  his  compe- 
tency by  his  unqualified  expression  of  an  opinion.     Under  the  rule 
established  by  the  uniform  and  repeated  decisions  of  this  court  upon 
the  point,  we  are  constrained  to  hold  that  the  overruling  of  the 
chalienfge  made  against  Butler  was  an  error  entitling  the  prisoners 
to  a  new  trial.     It  is  proper,  in  this  connection,  to  say  that  in  no 
cases  coming  before  this  court  is  there  found  to  be  more  practical 
difficulty  than  in  those  involving  questions  of  the  mere  state  of  mind 
of  a  juror  upon  a  challenge  for  implied  bias  by  reason  of  an  opinion 
entertained  as  to  the  gmlt  or  innocence  of  the  accused.      If  the 
opinion,  as  formed,  be  qualified,  then  he  is  competent  as  against  such 
a  challenge  ;  but  if  unqualified,  then  he  is  incompetent.    Experience, 
however,  shows  that  in  the  majority  of  instances,  even  the  most  in- 
telligent class  of  jurors  are  unable  to  distinguish  the  one  from  die 
other,  for  it  is  seen  that  when  questioned  by  court  or  counsel  they 
often  readily  adopt  the  views  suggested  at  the  moment  by  either, 
rendering  it  difficult,  if  not  impossible,  for  the  trial  court  to  deter- 
mine whether  the  challenge  should  be  allowed  or  overruled.    An  in- 
quiry made  as  to  the  state  of  the  mind  of  a  person  upon  a  given 
point  or  a  question  as  to  whether  the  mind  is  merely  impressed,  and 
to  what  degree  impressed,  with  the  truth  or  falsity  of  a  given  propo- 
sition —  whether  an  opinion  upon  the  question  has  been  formed  at 
all,  and  if  formed,  whether  that  opinion  is  qualified  in  its  charaoter, 
or  is  fixed  and  determinate  —  all  these  are,  in  themselveSf  inquiries 
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of  a  highly  metaphysical  character,  and  when  embarrassed,  as  they 
usnaUy  are,  by  a  want  of  precision  in  the  answers  of  the  party  in- 
quired  of,  are  frequently  impossible  of  exact  solution.  Under  such 
circumstances,  and  when,  after  proper  investigation  had,  doubts  more 
or  less  ^raye  in  their  character,  as  to  the  actual  state  of  mind  of  the 
juror  still  remain,  it  is  better  that  the  challenge,  if  insisted  upon,  be 
allowed,  for  by  that  course,  injustice  can  rarely  be  done  the  prisoner ; 
and  eyen  should  there  be  a  technical  error  committed  in  allowing 
the  challenge,  a  new  trial  will  not  for  that  reason  alone  be  directed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
triaL 

Neither  Mr.  Justice  Rhodes  nor  Mr.  Justice  Crockett  participated 
in  this  decision. 


Edwards  v.  The  State. 

(27  Arkansas,  493.     Supreme  Court,  1871.) 

Adictment.  —  Certainty,  —  Orim,  Codsj  §§  121-129. — Coercion  of  Husband. 

The  Code  of  Crimiiuil  Practice,  except  in  reference  to  particular  words  employed  in  the 
description  of  certain  ofiences,  is  not  to  be  held  as  duspensing  with  the  clearness  and 
certainty,  in  charging  the  offence,  recognized  by  the  former  practice  and  the  common 
law. 

The  charge  in  an  indictment,  that  the  offence  was  committed  with  a  "  akot-^n"  does  not 
set  forth  the  manner  and  circumstances  attending  the  use  of  the  ^n  with  such  a  cer- 
tainty as  would  enable  a  defendant  to  make  a  complete  defence,  if  mnocent. 

While  a  wife  cannot  be  found  guilty  of  a  crime,  if  it  is  shown,  from  all  the  facts  and  cir- 
cumstances, she  was  acting  imder  the  threats,  conunands,  or  coercion  of  her  husband 
in  the  commission  of  the  offence,  yet,  the  declarations  of  the  husband  to  that  effect 
made  to  another,  being  hearsay,  are  incompetent  testimony,  upon  the  trial,  in  favor  of 
the  wife. 

The  coercion  of  the  husband  must  be  made  to  appear  from  all  the  facts  and  circum 
stances,  and  is  not  to  be  presumed  merely  from  the  presence  of  the  husband ;  and 
the  foct  of  the  killing  being  admitted,  the  wife,  to  excuse  herself  from  the  crime,  must 
show  that  she  was  not  actmg,  at  the  time,  from  her  own  volition,  but  from  that  of  the 
husband. 

Appeal  from  Desha  Circuit  Court,  Hon.  M.  L.  Stephenson,  Cir- 
cuit Judge. 

PindalU^  for  appellant. 

Montgomery^  Attorney  Gteneral,  for  appellee. 

Bennett,  J.  The  appellant  was  indicted  in  the  Desha  Circuit 
Court  for  the  murder  of  Daniel  Jackson,  and,  upon  trial,  was  found 
guilty  of  murder  in  the  second  d^ree,  and  from  the  judgment  ren- 
derea  in  the  court  below,  has  prosecuted  this  appeal. 

The  action  of  the  court  below  is  now  complained  of  on  these 
grounds :  — 

1st.  The  court  erred  to  the  prejudice  of  the  appellant  in  over- 
tuling  her  motion  in  arrest  of  jud^ent.  The  motion  in  arrest  is 
Dased  upon  the  assertion  that  the  indictment  does  not  charge  an 
offence  with  such  a  degree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment  on  the  conviction.  In  determining  this  point 
we  are  limited  to  the  single  inquiry,  whether  the  facts,  as  stated  in 
the  indictment,  constitute  a  public  offence  within  the  jurisdiction 
of  the  court.    Crim.  Code,  sec.  272. 
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The  indictment  accuses  Lucy  Edwards  of  the  crime  of  murder  in 
the  first  degree,  committed  as  follows,  to  wit :  "  The  said  Lucy  Eld- 
wards,  on  the  23d  day  of  February,  A.  D.  1871,  in  the  county  and 
State  aforesaid,  did  feloniously,  wilfully,  premeditatedly,  and  with 
malice  aforethought,  in  and  upon  one  Daniel  Jackson,  with  a  shot- 
gun, make  an  assault,  and  hmi,  the  said  Daniel  Jackson,  with  the 
shotgun  aforesaid,  did  then  and  there  feloniously,  wilfully,  premed- 
itatedly, and  with  malice  af orelliought  kill  and  murder,  against  the 
peace  and  dignity  of  the  State  of  Arkansas.'* 

The  requisites  of  an  indictment,  under  our  Criminal  Code,  are 
these :  It  must  contain  the  title  of  the  prosecution,  specifying  the 
name  of  the  court  in  which  the  indictment  is  presented,  and  the 
name  of  the  parties ;  also  a  statement  of  the  facts  constituting  the 
offence,  in  ordinary  and  concise  language,  and  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended ;  and  it  must  be  direct  and  certain  as  regards  the  party  and 
the  offence  charged ;  the  county  in  which  it  was  committed,  and  the 
particular  circumstances  of  the  offence  charged,  when  they  are  neces- 
sary to  constitute  a  complete  offence.  But  no  indictTnent  is  imuffi- 
dent,  nor  can  the  trials  judgment^  or  other  proceedings  thereon  he 
(greeted  by  any  defect  which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  qf  the  defendant  on  the  merits.  Criminal  Code, 
sees.  121  to  129  inclusiye, 

It  is  admitted  by  the  appellant  that  the  indictment  contains  all 
the  requisites,  as  above  stated,  with  the  exception  that  the  facts 
constituting  the  offence  are  not  set  forth  in  sucn  ordinary  and  con- 
cise language  as  to  conyey  to  a  person  of  common  understanding  the 
nature  of  the  offence  ch^urged.  By  sec.  128,  Crimii^^  Code,  an  in- 
dictment is  sufficient  if  it  can  be  understood  there&om :  Tliat  the 
act  or  omission,  charged  as  an  offence,  is  stated  with  such  a  d^ree 
of  certainty  as  to  enable  the  court  to  pronounce  judgment  on  con- 
viction, according  to  the  rights  of  the  case.  In  this,  and  in  other 
similar  provisions,  the  Legislature  has  very  clearly  manifested  an 
intention  to  dispense  with  the  rigid  adherence,  heretofore  required, 
to  mere  technic^  forms  whidi,  instead  of  protecting  the  substantial 
rights  of  the  accused,  most  generally  operated  to  defeat  the  real 
ends  of  justice.  The  rule,  however,  is  well  settled,  that  an  indict- 
ment must  set  forth  the  offence  with  such  certainty  as  to  apprise 
the  defendant  of  the  nature  of  the  accusation  upon  which  he  is  to  be 
tried,  and  with  such  clearness  and  conciseness  as  to  constitute  a  bar 
to  any  subsequent  proceeding  for  the  same  offence.  The  indictment 
under  consideration  charges  the  defendant  with  the  felonious,  wilful, 
premeditated,  and  malicious  killing  and  murdering  of  Daniel  Jack- 
son, and  stated  ihe  manner  of  the  killing  to  be  '^  by  making  an  as- 
sault upon  him  with  a  shot-gun." 

The  offence  of  murder  is  clearly  chained  against  the  defendant, 
and  this  crime  is  within  the  jurisdiction  of  the  Circuit  Court  of 
Desha  County.  But  the  appellant  claims  that  the  circumstances 
and  manner  of  the  killing  are  not  fully  stated,  because  the  indict- 
ment does  not  all^e  in  what  manner  the  assault  was  made  with 
the  shot-gun  —  whether  the  shot-gun  was  used  as  a  fire-arm  or  as  a 
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bludgeon,  or  to  frighten  him  to  death  with  it.  It  would  have  been 
much  better,  and  not  haye  been  considered  as  surplusage,  to  have 
said  in  the  indictment,  that  the  assault  was  made  with  a  shot-gun, 
and  with  said  gun  did  kill  and  murder  by  shooting  him,  or  that  the 
assault  was  made  with  a  shot-gun,  and  by  shooting  him  with  said 
gun,  did  kill  and  murder  him,  or  any  other  allegation  of  the  manner 
of  the  assault  and  killing  in  accordance  with  the  facts.  It  may  be 
very  material  for  the  defendant,  as  a  matter  of  defence,  to  know  how 
the  fatal  blow  was  produced. 

In  an  indictment  for  murder  the  gravamen  consists  in  the  killing, 
which  may  be  distinctly  stated,  but  the  manner  in  which  it  was 
done  be  omitted.  The  omission  to  do  so  may  "  tend  to  prejudice 
the  substantial  rights  of  the  accused  on  the  merits ; "  and  so  affect  the 
judgment  of  conviction  as  to  justify  the  court  in  reversing  it  on  that 
ground  alone. 

It  is  a  rule  of  criminal  law  that  every  indictment  should  be  cer- 
tain:— 

Ist.  A  complete  description  of  the  offence  charged. 

2d.  It  should  set  forth  facts  constituting  the  crime  with  a  reason- 
able degree  of  certainty,  so  the  accused  may  have  notice  of  what  he 
is  to  meet. 

The  fact  that  Daniel  Jackson  was  feloniously,  wilfully,  premedi- 
tatedly,  and  maliciously  killed  and  murdered  by  Lucy  Edwsoxls  with 
a  shot-gun,  is  stated  with  sufficient  conciseness  to  make  out  the 
offence  charged ;  but  that  Daniel  Jackson  was  killed  ^^  with  a  shot- 
gun," does  not  set  forth  the  manner  and  circumstances  attending 
the  use  of  the  gun  with  such  a  certainty  as  would  ordinarily  enable 
a  defendant  to  make  a  complete  defence,  if  innocent. 

None  of  the  substantial  rights  of  the  defendant,  in  the  case  at  bar, 
may  have  been  denied  her,  as  appears  from  the  record,  from  an  imper- 
fect statement  of  the  facts  constituting  the  crime,  which  might  cause 
us  to  hesitate  in  reversing  this  case  upon  a  motion  in  arrest  of  judg- 
ment ;  but  the  record  shows  that,  before  her  plea  to  the  indictment 
was  entered,  she  demurred  to  it,  which  demurrer  was  overruled. 
Whether  a  new  indictment,  alleging  all  the  circumstances  of  the 
killing,  would  have  ^iven  the  accused  any  better  notice  of  what  she 
was  to  meet  upon  tnal,  we  are  unable  to  say,  still  she  was  entitled, 
in  the  outset,  to  a  more  full  and  complete  accusation  as  to  the  mode 
and  maimer  of  the  commission  of  the  offence. 

The  court  erred  in  overruling  the  demurrer  to  the  indictment,  and 
the  motion  for  arrest  of  ju(^gment.  The  case  of  Thompson  v.  State 
(26  Ark.  323)  fully  decides  the  requisites  of  an  indictment. 

2d.  The  defendant  insists  that  the  court  erred  in  not  allowing 
certain  declarations  of  Isham  Edwards,  her  husband,  made  after  the 
killing  was  done,  and  to  Esquire  Comby,  to  go  to  the  jury. 

From  the  transcript  it  appears  that  the  witness,  Lilly  Jones,  called 
oj  the  defendant,  stated  on  the  trial  that  when  Isham  Edwards, 
the  husband  of  Lucy,  ihe  defendant,  went  up  to  Esquire  Comby 
he  told  him,  **  that  he  (Isham  Edwards)  had  made  Lucy,  his  wife, 
kill  Jackson." 

The  court  ruled  this  statement  of  Edwards  as  inadmissible,  an^' 


744  CRIMINAL  LAW  REPORTS. 

instructed  the  jury  to  disregard  it  altogether,  and  would  not  allow 
Esquire  Comby,  wnen  called  as  a  witness,  to  testify  to  any  statement 
by  Edwards  to  him. 

The  defence,  in  this  case,  seems  to  have  been  mainly  predicated 
upon  the  fact  that  the  defendant  was  a  married  woman,  and  if  she 
did  the  killing,  it  was  done  under  the  threats,  commands,  and  coer- 
cion of  her  husband,  Isham  Edwards,  and  claims  any  admissions  or 
confessions  made  by  him  in  her  favor  were  competent  testimony, 
and  should  have  been  received  by  the  court  and  jury. 

Our  statute  declares  that  "married  women,  acting  under  the 
threats,  commands,  or  coercion  of  their  husbands,  shall  not  be  found 
guilty  of  any  crime  or  misdemeanor,  if  it  appear  from  all  the  facts 
and  circumstances  of  the  case  that  violence,  threats,  commands,  or 
coercion  were  used." 

It  would  thus  appear  that  a  wife  cannot  be  found  guilty  of  a 
crime,  if  it  is  shown  from  all  the  facts  and  circumstances  she  was 
acting  imder  the  threats,  commands,  or  coercion  of  her  husband  in 
the  commission  of  the  offence. 

The  declaration  of  Edwards,  the  husband,  that  he  *'  made  Lucy, 
his  wife,  kill  Jackson,"  made  before  another  person,  would  not  be 
competent  testimony  upon  the  trial  in  favor  oi  the  wife,  because  it 
is  hearsay ;  and  sucn  evidence  is  incompetent  to  prove  a  specific  fact 
which  is  in  its  nature  susceptible  of  being  proved  by  witnesses,  who 
speak  from  their  own  knowledge. 

In  the  case  of  the  United  States  v.  Douglass  (2  Blachf.  C.  C. 
207),  the  court  say  :  "  When,  on  a  joint  indictment  against  them 
for  murder,  one  of  them  is  tried  separately,  it  is  not  competent  to 
give  in  evidence  a  conversation  between  the  other  two,  when  alone, 
inculpating  themselves  and  exculpating  him  from  all  participation 
in  the  crime."  These  declarations  of  Edwards  were  properly  ex- 
cluded from  the  testimony. 

The  third  cause  for  a  new  trial  is,  that  the  court  erred  in  in- 
structing the  jury  that  "  The  burden  of  proving  coercion,  threats,  or 
commands  devolves  upon  the  defendant,  and  the  crime  must  appear 
to  have  been  done  under  the  influence  of  sudi  coercion,  threats,  or 
commands." 

We  think  it  clear,  under  our  statute,  that  if  a  wife  commit  a 
crime  under  the  threats,  commands,  or  coercion  of  her  husband,  she 
cannot  be  found  guilty ;  but  this  coercion  of  the  husband  must  be 
made  to  appear  from  all  the  facts  and  circumstances,  and  is  not  to 
be  presumed  merely  from  his  presence.  A  defendant  who  virtually 
admits 'the  killing  and  attempts  to  excuse  herself  from  the  crime, 
must  show  that  she  was  not  acting  at  the  time  from  her  own  voli- 
tion but  from  that  of  another. 

The  instruction  was  not  erroneous.  It  is  not  necessary  to  review 
the  testimony  to  determine  whether  the  verdict  of  the  jury  was  cor- 
rect or  nc^t,  as  from  the  insufficiency  of  the  indictment  the  judgment 
must  be  reversed.  The  cause  is  remanded,  with  instructions  to  hold 
the  defendant  in  custody  until  the  case  is  again  brought  before  the 
grand  jury  of  Desha  County. 
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The  People  v.  Pancjho  Valbnctia  &  another. 

(48  Cal.  552.    Supreme  Court,  1872.) 
Indictment.  —  Duplicity.  —  Charge  to  Jury. 

An  indictment  for  murder  charging  in  one  count  A  as  principal  and  B  as  accessory 
before  the  fact ;  and  in  another  count  B  as  principal  and  A  as  accessor/  before  the 
fact,  charges  but  one  offence;  and  such  counts  are  not  repugnant. 

The  court  in  charging  the  jurj  after  having  read  from  the  statute  the  definition  of 
murder  in   the  first  and  in  the  second  degree,  in  a  subsequent  part  of  the  charge 

fave  a  defective  definition  of  murder  in  the  first  decree.  The  jury  havinj?  found  the 
efendiUQts  guilty  of  murder  In  that  degree,  it  was  A«3  that  the  two  parts  of  the  charge 
wem  contr^ctory,  and  that  the  error  in  the  latter  part  of  the  charge  was  not  cured 
by  the  fact  that  tne  definition  had  been  previously  stated  correctly  from  the  statute. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Solano  County. 

The  defendants  were  convicted  in  the  court  below,  and  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Southard  ^  Dewprey  and  A.  Teague^  for  appellants. 

John  L.  Lovty  Attorney  Greneral,  and  J.  W.  Coffroih^  for  the  People, 

By  the  Court,  Rhodes,  J.  The  defendants  were  indicted  for 
murder.  The  indictment  contains  two  counts.  The  first  charges 
PaAcho  Valencia  as  the  piincipal  and  Gaudalupe  Valencia  as  an 
accessory ;  and  the  second  charges  Gaudalupe  as  the  principal,  and 
Panchoas  an  accessory.  The  demurrer  to  the  indictment  was  over- 
ruled, and,  we  think,  correctly.  The  point  now  urged  is  that  the 
indictment  does  not  conform  to  sections  two  hundred  and  thirty-eight 
and  two  hundred  and  thirty-nine  of  the  Criminal  Practice  Act, 
because  it  charges  each  defendant  with  two  offences,  and  because 
the  two  counts  are  repugnant.  It  is  apparent  that  only  one  offence 
is  charged,  which  is  me  murder  of  Hewitt.  The  principal  and  the 
accessory  are  alike  guilty  of  the  same  offences;  but  the  rules  of 
pleading  require  that  an  accessory  shall  be  charged  as  such,  and  not 
as  a  principal.  Had  only  one  of  the  defendants  been  indicted,  if  it 
were  doubtful  whether  the  evidence  would  show  that  he  was  the 
principal  or  an  accessory,  he  should  be  charged  in  one  count  as  the 
principal  and  in  another  count  as  an  accessory.  There  would  be 
neither  two  offences  charged  in  the  indictment,  nor  would  the  two 
counts  be  inconsistent.  J^eople  v.  Schwartz^  32  Cal.  164 ;  People  v. 
Prim,  39  CaL  75;  People  v.  Campbell,  40  Cal.  129.  The  same 
rule  would  obtain  where  two  or  more  are  charged  in  the  same  in- 
dictment. 

The  court  in  charginfi^  the  jury,  after  havinc^  read  from  tfie  stat- 
ate  the  definition  of  nmrder  in  tie  first,  and  murder  in  the  second 
d^ree,  malice,  &c.,  proceeded  as  follows :  "  I  charge  you  further,  if 
you  are  satisfied  from  the  evidence  that  on  or  about  the  3d  d?Lj  of 
March,  1871,  in  the  county  of  Solano,  the  defendant  Pancho  Val- 
encia wilfully  and  feloniously  took  the  life  of  Joseph  Hewitt  by 
means  of  shooting,  and  that  the  defendant  Gaudalupe  Valencia  stood 
by,  ai4ed,  abetted,  or  assisted  in  the  killing,  then  it  is  your  duty  to 
find  the  defendants  guilty  of  murder  in  the  first  degree. 

It  is  not  doubted  that  that  part  of  the  charge  is  erroneous,  as 
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it  omits  from  the  definition  of  murder  in  the  first  degree  the  essential 
qualities  of  deliberation  and  premeditation ;  but  it  is  contended  by 
the  prosecution  that  as  the  court  had  correctly  defined  murder  in  the 
first  degree,  and  as  the  jury  would  consider  together  all  the  parts  or 
propositions  of  the  charge,  the  error  in  the  part  above  cited  is  cured 
by  the  above  definitions  which  had  already  been  given.  The  two 
parta  of  the  charge  are  contradictory,  ana  the  jury  would  not  be 
able  to  say  that  the  court  intended  that  the  f  oimer  rather  than  the  lat- 
ter should  be  received  hy  them  as  the  correct  definition  of  murder  in 
the  first  degree.  There  is  no  doubt  that  the  jury  would  always  give 
greater  heed  to  a  charge  delivered  in  the  language  of  the  judge  in 
which  only  the  particular  manner  in  which  it  is  claimed  by  the  prose- 
cution that  the  murder  was  committed  is  mentioned,  than  to  the  statu- 
tory definition  in  which  are  enumerated  several  different  kinds  of 
murder,  as  constituting  murder  in  the  first  degree.  We  are  not  justi- 
fied in  saying  that  the  error  was  productive  of  no  injury  to  the  defend- 
ants, because  we  may  be  satisfied  that  the  jury  ought  to  have  found 
from  the  evidence,  as  they  did,  that  the  defendants  are  guilty  of  mur- 
der in  the  first  degree.  The  question  as  to  the  deliberation  and  pre- 
meditation of  the  defendants  is  one  which  is  pecuUarly  the  province 
of  the  jury  to  determine  ;  and  should  we  sustain  the  charge  of  the 
court,  because  of  the  apparently  satisfactonr  character  of  the  eyi- 
dence,  that  question  woidd  virtually  be  withdrawn  from  the  jury. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


Harvey  v.  Thb  State. 

(40  Ind.  516.      Supreme  Court,  1872.) 

Practice.  —  Beading  Books  to  Jury,  —  Befreshing  Msmory  of  WUneu,  — 

Imtructions  to  Jury, 

It  is  not  sufficient  that  the  ground  of  objection  to  evidence  offered  be  stated  in  the  motion 
for  a  new  trial.  It  must  appear  by  the  record  to  have  been  stated  at  the  time  the  ob- 
jection to  the  evidence  was  made,  and  when  the  evidence  was  introduced. 

It  is  not  error  for  the  court  to  permit  counsel  to  read  extracts  from  a  law  writer,  on  a 
xiriminal  trial,  as  part  of  his  argument,  informing  the  jury  that  they  are  so  to  be  re- 
*  garded,  and  not  as  evidence. 

There  is  no  error  in  the  court's  allowing  a  paper  to  be  read  to  a  witness,  which  pur|)orts 
to  be  the  evidence  of  the  witness  given  at  a  former  examination,  for  the  declared  pur- 
pose of  refreshing  the  memory  of  the  witness,  although  it  be  read  in  the  presence  of 
the  jurv,  the  witness  not  recalling  the  evidence,  and  the  jury  being  thereupon  in- 
structed to  disregard  the  contents  of  the  paper. 

When  on  the  trial  of  an  indictment  for  murder,  the  court  had  instructed  the  iury,  that 
if  the  deceased  "  died  from  a  disease  not  brought  on  by  a  blow  given  by  the  a»fendaot, 
you  must  acquit ;  no  matter  what  violence  the  defendant  may  have  inflicted  upon  the 
deceased^  if  it  did  not  mediately  or  immediately  accelerate  her  death,  there  can  be 
no  conviction ; "  it  was  not  error  to  refuse  to  also  instruct,  that  if  they  believe 
the  wounds  inflicted  on  the  deceased  were  not  dangerous,  and  would  not  have  given 
her  any  trouble  at  all,  but  that  by  exposure  to  the  rain,  and  by  reason  of  her  intem- 
perate habits,  she  brought  on  erysipelas,  which  caused  her  death,  the  jury  should 
acquit  the  defendant,  without  regara  to  the  nature  or  character  of  the  instrument 
with  which  the  wound  was  inflict^. 

Appeal  from  the  Marion  Criminal  Circuit  Court, 

OSBOBK,  J.    The  appellant  was  indicted  for  murder  in  the  seomd 
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degree,  tried  by  a  jury  and  convicted  of  manslaughter.  A  motion 
for  a  new  trial  was  oyerruled,  which  was  duly  excepted  to,  and 
judgment  was  rendered  against  him.  The  error  assigned  is,  that 
the  court  erred  in  overruliS  the  motion  for  a  new  trial. 

The  causes  assigned  for  the  new  trial  were :  — 

1st.  That  the  verdict  was  contrary  to  the  evidence  in  the  case. 

2d.  That  the  verdict  was  contrary  to  law. 

3d.  That  the  court  permitted  illegal  and  improper  testimony  to 
be  given  to  the  jury. 

4th.  That  the  court  permitted  the  prosecuting  attorney  to  read 
to  the  junr,  in  his  argument  of  the  cause,  extracts  from  Wharton's 
Medical  /urisprudence,  without  having  first  established  its  character. 

5th.  That  tne  court  permitted  the  prosecutor  to  read,  in  the  pres- 
enoe  of  the  jury,  a  t.ar«r  purporting  to  be  signed  by  a  witness  then 
on  the  stand,  on  behalf  of  the  State,  for  the  purpose  of  refreshing 
her  recollection. 

6th.  That  the  court  refused  to  give  certain  instructions  to  the  jury. 

We  have  examined  the  evidence  as  it  appears  in  the  record,  and 
think  it  sustains  the  verdict.  It  may  not  be  improper  to  state  that 
after  reading  all  the  evidence  and  the  brief  submitted  by  the  very 
able  counsel  for  the  appellant,  in  which  they  zealously  endeavor  to 
satisfy  us  that  the  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence, we  read  it  again,  and  it  appears  to  us  that  the  appellant, 
without  any  justifiable  cause,  struck  the  deceased  on  the  temple  with 
a  stick,  which  blow  caused  her  death  in  a  few  days.  His  own  wit- 
ness, who  was  present  at  the  time,  testifies  that  she  saw  the  blow 
given,  states  that  he  struck  at  her,  and  that  she  fell  over  against 
the  stove,  and  would  have  fallen  down  if  she  had  not  saved  herself 
by  holding  on  to  something.  The  witnesses  differ  about  the  size  of 
the  stick.  One  says  that  it  was  a  stick  of  stove  wood  ;  the  other 
that  it  was  a  small  piece  of  board,  from  which  he  cut  or  split  kind- 
ling wood.  Whether  it  was  large  or  small  we  think  the  blow  caused 
her  death. 

There  is  nothing  in  the  second  ground  for  a  new  trial.  The  ver- 
dict is  in  the  usmd  form  of  verdicts  of  guilty,  and  fixes  the  penalty. 
Xt  is  not  contrary  to  law. 

The  appellant  claims  that  he  was  entitled  to  a  new  trial,  because 
the  court  permitted  the  witness,  John  Wallace,  to  testify  and  state 
what  the  deceased  said  to  him,  four  or  five  days  after  the  injury  was 
inflicted,  and  in  the  absence  of  the  defendant,  as  to  any  pain  that  she 
was  then  suffering.  The  witness  was  required  by  the  court  to  be 
"particular  only  to  state  what  Mrs.  Harvey  said  as  to  the  suffering 
at  that  time,  and  not  to  give  any  statements  as  to  any  that  she  had 
suffered  before." 

On  the  first  examination  of  this  witness,  he  stated,  amongst  other 
things,  that  he  "  went  back  four  or  five  days  afterward,  and  she 
undid  it  (her  wound)  and  let  me  look  at  it.  I  asked  her  if  she 
thought  her  head  was  fractured,  and  she  said  she  did  not  know 
whether  it  was  or  not."  He  was  then  asked  to  state  what  he  said 
about  it,  to  which  the  counsel  for  the  appellant  objected,  and  the 
question  seems  to  have  been  waived.     The  next  day,  the  witness 


748  CRIMINAL  LAW  REPORTS. 

was  recalled  and  permitted  to  testifj^,  oyer  the  objection  of  the 
appellant,  that  she  was  lying  on  the  bed,  and  in  answer  to  a  ques- 
tion by  him,  as  to  how  she  felt,  she  said,  ^^  that  her  head  hart  her 
very  bad,  and  that  she  did  not  think  she  had  taken  cold."  No 
ground  of  objection  to  the  evidence  was  pointed  out  at  the  time. 
In  the  motion  for  a  new  trial  it  is  allied  that  the  objection  was 
made  on  the  ground  that  the  statement  was  ^^  inadmissible  as  evi- 
dence, the  deiendant  not  being  present,"  but  it  nowhere  appears 
that  the  ground  was  stated  or  made  known  to  the  court  until  the 
motion  for  a  new  trial  was  made.  There  is,  therefore,  no  question 
legitimately  before  us  on  the  third  ground  for  a  new  trial. 

During  the  argument  before  the  jury,  the  prosecutor  was  permit- 
ted to  read  extracts  from  Wharton's  Medical  Jurisprudence,  the 
court  informing  the  jury  "  that  the  extract  was  to  be  regarded  not 
in  any  wise  as  evidence ;  that  counsel  was  permitted  to  i*ead  it  sim- 
ply as  part  of  his  argument,  and  they  were  to  consider  it  only  as  such." 

We  are  asked  to  reverse  the  judgment  for  that  alleged  error. 
We  do  not  think  the  court  committed  any  error  in  permitting  the 
extract  to  be  read.  It  was  not  read  as  evidence,  and  the  jury  were 
told  by  the  court  that  they  must  not  so  consider  it.  It  was  read 
and  adopted  by  counsel  as  part  of  his  argument,  with  the  per- 
mission of  the  court,  and  we  do  not  think  the  appellant  could  right- 
fully complain  of  it. 

He  also  complaios  that  the  State  was  permitted  to  read,  in  the 
presence  of  the  jury,  a  certain  paper  purporting  to  be  the  evidence 
of  Georgiana  Brooks,  a  witness  on  the  stand  on  behalf  of  the  State, 
for  the  purpose  of  refreshing  her  recollection. 

The  record  shows  that  the  witness  was  the  daughter  of  the  ap- 
pellant and  the  deceased ;  that  the  alleged  homicide  was  committed 
about  nine  years  before  the  trial ;  that  she  denied  all  knowledge  or 
recollection  of  either  of  her  parents,  and  all  knowledge  of  the  dif- 
ficulty between  them.  She  also  denied  any  recollection  of  being  a 
witness  before  the  coroner's  or  grand  jury.  A  written  statement, 
purporting  to  have  been  made  by  her  before  the  coroner's  jury,  was 
produced,  and  she  was  asked  if  she  could  read.  She  answered  that 
she  could  not.  The  prosecutor  was  then  permitted  to  read  tiie 
statement  to  her,  in  the  presence  of  the  jury,  for  the  purpose  of  re- 
freshing her  recollection.  She  testified  that  she  had  no  recollection 
of  malang  the  statement.  The  court  told  the  jury  that  the  ques- 
tions which  it  had  **  permitted  to  be  asked  were  simply  for  the  pur- 
pose of  endeavoring  to  excite,  if  possible,  the  recollection  of  the 
witness,"  and  added,  "you  are  not  to  allow  her  testimony,  in  the 
slightest  degree,  to  influence  you  against  the  defendant."  The 
utatement  was  not  offered  to  the  jury.  It  was  not  before  them  as 
evidence.  The  objection  is,  that  it  was  read  in  their  presence,  and 
thus  operated  upon  their  minds  to  his  prejudice.  It  was  read  to  the 
vntness  for  the  avowed  purpose  of  reireshing  her  recollection,  and 
for  no  other  purpose.  The  lury  knew  that.  But  for  fear  that  they 
might  not  fully  understand  it,  the  court  told  them  that  that  was  the 
purpose,  and,  in  addition,  that  her  testimony  must  not  be  considered 
as  evidence  against  the  appellant.      The  failure  of  the  State  to 
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prove  anything  by  the  witness  could  not  prejudice  the  rights  of  the 
accused.  We  must  presume  that  the  jury  did  not  consider  the 
statement  as  evidence.  The  court  committed  no  error  in  allowing 
it  to  be  read  to  the  witness. 

The  appellant  asked  the  court  to  instruct  the  jury  as  follows: 
**  That  if  they  believe  the  wounds  inflicted  on  the  deceased  were  not 
dangerous,  and  would  not  have  given  her  any  trouble  at  all,  but 
that  if  by  subsequent  exposure  to  the  rain,  and  by  reason  of  her  in- 
temperate habits,  she  brought  on  erysipelas,  whicn  caused  her  death, 
the  jury  should  acquit  the  defendant,  without  r^ard  to  the  nature 
or  character  of  the  instrument  with  which  the  wound  was  inflicted;" 
which  was  refused.  That  refusal  is  the  sixth  ground  for  a  new 
trial. 

It  is  unnecessary,  in  this  case,  to  discuss  the  question  of  the  ap- 
plicability of  the  charge  to  the  evidence,  or  whether  a  non-compU- 
ance  with  a  rule  of  court,  requiring  that  ^^  special  instructions  to  be 
given  to  the  jury  must  be  written  and  given  to  the  court  before  the 
argument  is  begun,"  justified  the  refusal  of  the  charge ;  for  the 
reason  that  the  whole  ground  is  covered  by  the  general  charge  of 
the  court,  as  follows :  "  K  Alvy  Harvey  died  from  a  disease  not 
brought  on  by  a  blow  given  by  the  defendant,  you  must  acquit ;  no 
matter  what  violence  the  defendant  may  have  inflicted  upon  the  de- 
ceased, if  it  did  not  mediately  or  immediately  accelerate  her  death, 
there  can  be  no  conviction." 

The  court  committed  no  error  in  refusing  the  charge. 

The  jud£^ent  of  the  said  Marion  Criminal  Circuit  Court  is 
affirmed,  with  costs.^ 

O.  S.  Test  ^  D.  F.  Bumsj  for  appellant. 

W.  W.  Leathers  ^  F.  0.  Denny ^  Attorney  General,  for  the 
State. 

^  Petition  for  a  rehearing  OYerraled. 


Thb  State  v.  Morak. 
Same  v.  Wabben. 

(84  Iowa,  45S.     Supreme  Court,  1872.) 
Testimony  of  Accomplice. 

K  conyiction  cannot  be  had  on  the  testitaionj  of  an  accomplice,  nnless  corroborated  by 
such  other  evidence  as  in  itself  tends  to  connect  the  defendant  with  the  commission  of 
the  offence.  Rev.  s.  4102.  The  evidence  claimed  to  be  corrobor^et,  heid  insufficient 
in  the  present  case. 

Appeal  from  Polk  District  Court. 

Defendants  were  jointly  indicted  for  burglary,  and,  upon  separate 
trials,  each  were  convicted.  They  prosecute  separately  these  appeals 
to  this  court,  which  were  heard  and  submitted  together. 

James  Emhree^  for  the  appellants. 

M.  E.  Outts^  Attorney  (jreneral,  for  the  State. 
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Beck,  C.  J.  These  cases  inyolve  sabstantially  the  same  facte, 
and  are  determined  npon  the  same  question  of  law.  For  this  rea- 
son they  are  considered  and  decided  together. 

The  conviction  in  each  case  was  upon  the  eyidence  of  an  accom- 
plice, which  implicated  defendants  in  the  crime  for  which  they  were 
jointly  indicted.  This  evidence  was  direct  and  positive,  and  if  suf- 
ficiently corroborated,  as  required  by  Revision,  section  4102,  would 
support  the  verdict.  This  statute  is  in  the  words  following,  viz. : 
''  A  conviction  cannot  be  had  upon  the  testimony  of  an  accompUce, 
unless  he  be  corroborated  by  such  other  evidence  as  shall  tend  to 
connect  the  defendant  with  the  commission  of  the  offence,  and  the 
corroboration  is  not  sufficient  if  it  merely  shows  the  commission  of 
the  offence  or  the  circumstances  thereof." 

In  our  opinion,  there  was  an  utter  failure  of  such  evidence  in  oor- 
roboration  of  the  accomplice  as  tended  to  connect  the  defendante 
with  the  commission  of  the  offence.  Most  of  the  acts  and  declara- 
tions of  the  defendants,  introduced  for  that  purpose,  rather  tend  in 
the  other  direction,  if  they  have  any  significance  at  all ;  others,  re- 
lied upon  by  the  prosecution,  were  quite  as  consistent  with  defend- 
ant's innocence  as  their  guilt,  and  .l3iis  is  about  all  that  can  be  said 
of  them.  The  only  evidence  that,  in  our  opinion,  can  be  claimed  to 
possess  the  character  contemplated  by  the  statute  cited,  is  this :  The 
accomplice  and  the  defendants,  after  their  arrest,  were,  by  the  of- 
ficers brought  together.  The  defendants  were  then  charged  by  the 
accomplice  with  the  crime,  and  he  stated  the  circumstances  of  ite 
commission.  Both  of  the  defendants  denied  the  statements  of  the 
accomplice.  Afterwards,  while  being  conducted  to  prison,  one  of 
them  observed  that  the  accomplice  had  told  ^^a  pretty  straight 
story ; "  the  other,  in  the  language  of  the  witness,  "  gave  him  a 
hunch."  We  are  of  the  opinion  that  this  evidence  cannot,  with 
reason,  be  regarded  as  su$ciently  corroborating  the  accomplice  in 
connecting  defendants  with  this  crime,  to  authorize  their  conviction. 
These  facts,  without  other  circumstances,  are  quite  as  consistent 
with  the  theory  of  innocence  as  of  guilt.  The  verdict  should  have 
been  set  aside  and  a  new  trial  allowed  defendants. 

The  judgment  of  the  District  Court  is  reversed,  and  the  causes 
are  remanded.  Reversed. 


The  State  op  Kansas  v.  Prank  C.  Huber. 

(8  Kansas,  447.    Supreme  Court,  1871.) 
Murder,  —  Verdict  mtist  specify  Degree. 

Upon  an  information  charging  murder  in  the  first  degree,  the  jurj  may  find  the  defend- 
ant gniltj  of  murder  in  the  first  degree,  or  muiuer  in  the  secona  degree,  or  man- 
slaughter in  the  first,  second,  third,  or  fourth  degree ;  and  if  the  jury  do  not  ^)eciff 
in  their  verdict  the  degree  or  the  offence  of  which  they  find  the  defendant  guiltj,  their 
yerdict  is  defectiye,  and  the  court  should  on  motion  of  the  defendant  grant  a  new 
trial. 

And  in  such  a  case,  although  the  defendant  maj  not  except  to  the  ruling  of  the^  ooort 
overruling  his  motion  for  a  new  trial,  nor  object  to  the  snmdencj  of  the  verdict  in  any 
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other  nuumer  except  bj  moving  for  a  new  trial,  still  he  is  not  deprived  of  hia  right  to 
appeal  to  the  Supreme  Ooort,  and  then  raise  the  question  of  the  sufficiencj  of  the 
verdict. 

Section  236  of  the  Criminal  Code  provides  that  the  court  '  must  charge  the  jury  in 
writing;"  and  it  is  error  to  omit  to  do  so  in  anj  criminal  case. 

Judgment  must  be  regnlarlv  pronounced  and  formally  entered  in  criminal  cases  to  au- 
thorize the  execution  of  the  sentence.  It  is  not  sufficient  that  the  process  command- 
ing the  officer  to  carry  the  sentence  into  execution  recites  that  the  "  defendant  had 
been  sentenced  by  the  court." 

HuBE|t  was  duly  charged  by  information  with  the  crime  of  mur- 
der in  the  first  degree,  and  was  tried  upon  such  information  at  the 
June  Term,  1871,  of  the  District  Court.  The  jury  returned  a  ver- 
dict finding  ^^  the  defendant  guilty  in  manner  and  form  as  he  is 
charged  in  the  information."  The  defendant  was  sentenced  to  suffer 
the  penalty  of  death,  but  the  record  does  not  show  the  entry  of  such 
judgment  upon  the  journal.  The  record  shows  that  subsequently 
to  the  verdict  an  entry  was  made  in  the  journal  of  a  ^^  warrant  ' 
for  the  execution  of  the  defendant.  Its  style  is :  ^^  The  State  of 
Kansas  to  the  Sheriff  of  Labette  County,"  and  is  in  the  ordinary 
form  of  process.  Under  several  whereases  it  sets  forth  the  proceed- 
ings in  the  cause,  and  among  other  things  recites  as  follows  :  ^^  And 
whereas,  on  the  8th  day  of  July,  1871,  at  the  June  Term,  1871,  of 
the  said  District  Court  of  Labette  County,  in  open  court,  the  said 
Frank  C.  Huber,  being  then  and  there  present  in  his  own  proper 

Sirson,  the  said  court  then  and  there  sentenced  the  said  Frank  C. 
uber  to  be  taken  thence  to  the  common  jail  of  said  Labette 
County,  Kansas,  and  there  kept  for  safe  keeping,  until  the  first  day 
of  September,  1871,  when  he  be  taken  from  thence  and  conveyed 
by  the  sheriff  of  the  said  county  to  the  place  of  execution,  and  there 
be  hanged  by  the  neck  until  he  is  dead,  and  concludes  with  a  com- 
mand to  the  sheriff  to  execute  said  sentence,  and  is  signed  by  the 
judge  of  the  District  Court.  The  defendant  brings  the  case  to  this 
court  by  appeal. 

Lowcj  Vo88^  ^  Wilkinaon,  for  appellant. 

The  opinion  of  the  court  was  dehvered  by 

Valentine,  J.  The  defendant  IVank  C.  Huber,  was  charged 
with  murder  in  the  first  degree.  He  was  tried,  found  guilty,  and  a 
warrant  was  entered  upon  the  journal  ordering  that  he  should  suf- 
fer death  by  being  hanged.     He  now  appeals  to  this  court. 

Murder  in  the  first  degree  is  the  highest  degree  of  the  offence  of 
felonious  homicide,  and  includes  within  itself  every  other  degree  of 
that  offence.  Upon  an  information  or  indictment  charging  murder 
in  the  first  degree  the  defendant  may  be  found  guilty  of  any  degree 
of  felonious  homicide  —  of  murder  in  the  first  degree,  or  murder 
in  the  second  degree,  or  of  any  one  of  the  four  different  degrees  vf 
manslaughter.  Our  statute  requires  that  "  upon  the  trial  of  auj 
indictment  or  information  for  any  offence  whereby  by  law  there  maj 
be  conviction  of  different  degrees  of  such  offence,  the  jury,  if  they 
convict  the  defendant,  shall  specify  in  their  verdict  of  what  decree 
of  the  offence  they  find  the  defendant  guilty."  Crim.  Code,  §  239. 
The  verdict  of  the  jury  in  this  case  was  as  follows :  **  We,  the  jury 
find  the  defendant  guilty  in  manner  and  form  as  he  is  chargea  in 
the  information."     The  verdict  does  not  specify  of  what  degree  of 
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the  offence  of  felonious  homicide  the  jury  found  the  defendant 
guilty.  The  court  of  course  erred  in  receiving  such  a  verdict.  It 
should  have  required  the  jury  to  so  amend  their  verdict  as  to  show 
of  what  degree  of  the  offence  they  found  the  defendant  guilty. 

Afterward  the  defendant  moved  for  a  new  trial,  but  the  court 
overruled  the  motion.  Here  again  the  court  erred.  It  should 
have  sustained  the  motion  and  granted  the  new  trial.  The  defend- 
ant cannot  be  executed  under  a  sentence  founded  upon  such  a  defec- 
tive verdict.  This  has  already  been  settled  in  this  court  in  the  case 
of  The  State  v.  Beddick^  7  Kas.  143,  164.  That  decision  was 
founded  not  only  upon  the  statutes  of  this  State  but  also  upon 
the  almost  if  not  entirelv  unbroken  current  of  decisions  in  this 
country.  For  the  authonties  we  refer  to  that  case.^  The  defend- 
ant did  not  except  to  the  ruling  of  the  court  overruling  the  motion 
for  a  new  trial ;  nor  did  he  object  to  the  sufficiency  of  said  verdict 
in  any  manner  except  by  his  motion  for  a  new  trial.  This  court, 
however,  decides  that  notwithstanding  the  want  of  said  exception 
or  other  objection  as  aforementioned,  th^  defendant  is  not  deprived 
of  his  right  to  appeal  to  this  court  and  to  now  raise  the  question  of 
the  sufficiency  of  said  verdict.  The  case  of  Cobia  v.  The  State  (16 
Ala.  781),  is  directly  in  point. 

The  defendant  raises  two  other  questions :  First,  he  claims  that 
the  court  below  did  not  charge  the  jury  in  writing.  If  this  is  true, 
and  it  seems  to  be  true  from  the  record,  of  course  the  court  erred  in 
this  respect.  Crim.  Code,  §  236.  Second,  the  defendant  also  claims 
that  no  judgment  was  ever  rendered  in  the  case.  This  seems  also 
to  be  true.  In  that  part  of  the  record  where  we  would  expect  to 
find  the  judgment,  there  is  a  warrant  or  order  to  the  sheriff,  signed 
by  the  judge  of  the  court  below,  reciting  that  the  defendant  "  had 
been  sentenced  by  the  court  to  be  hanged,"  and  then  ordering  the 
sheriff  to  hang  the  defendant.  A  formal  judgment  should  have  been 
rendered.  But  whether  we  consider  said  order  to  the  sheriff  a  judg- 
ment, or  a  warrant,  or  an  order,  still  the  same  must  be  reversed. 

The  cause  will  be  remanded  with  the  order  that  a  new  trial  be 
granted,  and  such  further  proceedings  taken  thereon  as  required  by 
laTf. 

All  the  justices  concurring. 

1  McGee  v.  State,  %  Mo.  495;  StaU  v.  Phenon  y.  StaU,  9  Yerger.  2S0;  Didc  ▼ 

C/ptm,  20  Mo. 400;  StaU  v.  Moron,  7  Iowa,  StaU,  3  Ohio  St.  89 ;  Parke  r,  StaU,  lb 

930;  StaU  T.  Redman,  17  Iowa,  329 ;  Cobia  101 ;  Slaughter  y.  StaU,  24  Texas,  410; 

V.  State,  16  Ala.  783;  ZuUy  y.  People,  6  I7uima$Y,  StaU,5WaB,  S2;  StaUw.Dowe/, 

Mich.  273 ;  Mitchell  y.  StaU,  5  Terser,  19  Conn.  388. 
150;  Kirby  y.  StaU,  7  Yerger,  259;  Mc' 
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State  of  Missottbi  v.  Thomas  LmNBi, 

(52  Mo.  40.    Supreme  Court,  18  7S.) 
Homicide,  —  Self-defence.  —  Verdict  —  Allowance  of  Time  to  OounseL 

The  order  and  manner  of  introducing  testimony  is  always  a  matter  resting  largely  in 
the  discretion  of  the  court. 

A  party  who  seeks  and  brings  on  a  difficulty,  cannot  avail  himself  of  the  doctrine  of  self- 
defence,  in  order  to  shield  himself  from  the  conseouences  of  killing  his  adversary, 
however  imminent  the  danger  in  which  he  may  have  round  himself  in  the  progress  of 
the  affray. 

What  constitutes  a  cruel  and  unusual  manner  of  killing,  is  properly  left  to  the  juiy  to 
determine. 

When  the  jury  assess  an  imprisonment  for  less  term  than  the  law  allows,  they  may  modiff 
their  verdict  under  the  direction  of  the  court. 

The  court  may  limit  the  time  of  counsel  in  addressing  a  jury  in  a  murder  case 

Appeal  from  Livingston  Circuit  Court. 

J.  E.  Wait^  for  appellant. 

James  Shields^  for  respondent. 

Wagner,  Judge,  deliveredRhe  opinion  of  the  court. 

We  have  scarcely  ever  examined  a  record  of  this  length  where  the 
appellant  had  so  little  ground  for  reasonable  complaint.  The  first 
objection  relied  on,  that  the  court  erred  in  excluding  a  part  of  the 
conversation  of  a  witness  when  it  had  admitted  the  balance,  is  not 
good.  The  question  propounded  to  the  witness  in  his  cross-exami- 
nation; and  the  testimony  sought  to  be  elicited,  related  to  an  en- 
tirely different  transaction  from  what  he  had  been  previously  testify- 
ing to,  had  no  necessary  connection  or  congruity  with  it,  and  was  not 
a  part  of  the  same  conversation. 

There  is  nothing  in  the  point  that  the  court  permitted  the  State  to 
introduce  additional  evidence  after  the  defendant  had  closed  his  case. 
The  defendant  was  again  allowed  to  introduce  evidence  in  rebuttal, 
and  the  order  and  manner  of  introducing  testimony  is  always  a  mat- 
ter largely  resting  in  the  discretion  of  the  court. 

The  instructions,  which  are  numerous,  taken  as  a  whole,  consti- 
tute a  fair  presentation  of  the  law.  The  fifth  given  for  the  prosecu- 
tion is  the  most  strenuously  opposed  in  this  court,  and  that  told  the 
jury  that  the  right  of  self-defence  does  not  include  the  right  of  at- 
tack, and  that  a  party  who  seeks  and  brings  on  a  difficulty  cannot 
avail  himself  of  the  doctrine  of  self-defence  in  order  to  shield  himself 
from  the  consequences  of  killing  his  adversary,  however  imminent 
the  danger  in  which  he  may  have  found  himself  in  the  progress  of 
the  affray.  Nor  in  such  case  would  the  father  be  justified  in  killing 
the  adversary  of  the  son,  provided  the  son  had  provoked  and  brought 
on  the  conflict  in  which  the  son  was  so  placed  in  inmiinent  danger 
during  the  progress  thereof  ;  provided  alwavs  that  the  father  knew 
that  his  son  had  sought  or  brought  on  the  aifficulty. 

There  is  certainly  no  law  to  justify  the  proposition  that  a  man 
may  be  the  assailant  and  bring  on  an  attack,  and  then  claim  exemp- 
tion from  the  consequences  of  killing  his  advei^sary  on  the  grounds 
of  self-defence.  While  a  man  may  act  safely  on  appearances,  and 
is  not  bound  to  wait  till  a  blow  is  received,  yet  he  cannot  be  the  ag;- 
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gressor  and  then  shield  himself  on  the  assomptioii  that  he  was  de- 
fending himself. 

So  in  defending  his  family  he  may  not  do  for  them  what  he  would 
not  be  warranted  in  doing  for  himself. 

Exception  is  also  taken  to  the  sixth  instruction,  which  declared 
that  if  the  jury  believed  from  the  evidence,  that  the  defendant,  with- 
out a  design  to  effect  death,  in  the  heat  of  passion,  but  in  a  cruel  or 
unusual  manner,  shot  and  killed  the  deceased,  but  not  under  such 
circumstances  as  to  constitute  excusable  or  justifiable  homicide,  then 
he  was  guilty,  &c.  This  instruction  is  drawn  in  the  language  of  the 
statute,  but  it  is  contended  that  it  was  erroneous,  because  me  court 
did  not  define  what  was  a  killing  in  a  cruel  or  unusual  manner. 
That,  however,  was  a  matter  to  be  determined  by  the  jury  on  the 
evidence  before  them.  The  question  does  not  arise  upon  any  alle- 
gation in  the  indictment,  but  springs  wholly  from  the  evidence.  We 
know  no  standard  by  which  the  court  could  define  what  constitutes 
cruel  or  unusual  kiUing.  Every  killing  is  generally  cruel,  and  there 
is  no  definite  or  usual  manner  of  performing  the  act,  that  I  am  aware 
of.  Therefore,  it  is  a  subject  that  m^t  be  left  to  the  jury  to  be  de- 
termined by  the  testimony  in  the  case. 

The  action  of  the  court  in  reference  to  the  verdict  will  not  justify 
a  reversal.  The  jury  assessed  the  punishment  at  imprisonment  for 
a  less  term  than«the  law  allows,  and  the  court  modified  the  verdict 
so  as  to  make  it  legal,  and  the  jury  then  presented  the  same  as  their 
verdict. . 

The  court  limited  the  time  of  counsel  in  addressing  the  jury,  and 
it  is  argued  that  there  was  no  right  to  place  any  restriction  upon 
them.  This  question  was  formerly  raised  and  decided  by  this  court 
in  favor  of  the  ruling  complained  of,  and  we  are  not  disposed  to  re- 
view the  subject.  Moreover,  it  does  not  appear  that  the  counsel  in 
this  case  did  not  have  sufficient  time.  The  power  to  limit  and  re- 
strict the  time  might  be  abused,  and  a  case  might  be  presented  in 
which  this  court  would  feel  itself  called  upon  to  interfere. 

Upon  an  inspection  of  the  whole  record,  we  think  the  defendant 
had  a  fair  trial,  and  the  judgment  must  therefore  be  affirmed. 

The  other  judges  concurring. 


State  of  Missouri,  respondent,  v.  Chables  Gunzler,  ^pellant. 

(52  Mo.  172.     Supreme  Court,  1878.) 
Abandonment  of  Wife.  —  IW.S.  p.  497,  §  84. 

In  a  pTosecntion  under  the  statute  for  abandonment  of  his  wife,  evidence  that  the  de- 
fenoant  has  brought  a  suit  for  divorce  against  his  wife,  which  is  still  pending,  is  no 
defence. 

Appeal  from  St.  Louis  Court  of  Criminal  Correction. 
QottBchalk^  for  appellant. 

EwiNG,  Judge,  delivered  the  opinion  of  the  court. 
This  waa  a  prosecution  against  the  defendant,  Gunzler,  for  ahan- 
doning  his  wife,  and  neglecting  to  maintain  and  provide  for  her. 
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The  defendant  was  found  guilty  and  his  fine  assessed  at  fifty  dollars. 
A  motion  for  a  new  trial  being  overruled,  he  brings  the  cause  to  this 
court  by  appeal. 

No  question  of  law  is  presented  by  the  record,  and  the  only 
ground  on  which  a  reversal  of  the  judgment  is  asked,  is  that  there  is 
no  evidence  to  sustain  the  finding  of  the  court. 

The  complaint  charges,  that  defendant  on  the  5th  day  of  Decem- 
ber, 1871,  and  continually  from  and  after  that  day  until  the  day  of 
the  filing  of  the  complaint,  to  wit :  Dec.  18th,  1871,  unlawfully  and 
without  good  cause  did  abandon  his  lawful  wife,  &c.,  and  during 
the  time  aforesaid  unlawfully  and  without  good  cause  did  fail  and 
refuse  to  maintain  and  provide  for  her.  ^^ 
%  The  evidence  introduced  on  the  part  of  the  State,  tended  to  prove 
that  defendant's  wife  lived  with  him  in  St.  Louis  as  his  wife  until 
Dec.  5th,  1871,  when  defendant  left  her,  and  has  been  absent  ever 
since ;  that  defendant,  who  is  a  rag-gatherer,  took  with  him  certain 
property  consisting  of  a  horse  and  wagon  ;  that  he  had  not  furnished 
anything  whatever  since  that  time ;  that  she,  the  wife,  went  to  his 
home  which  is  only  a  few  blocks  from  where  she  lived,  for  the  pur- 
pose of  getting  assistance ;  but  was  unable  to  see  him  ;  that  she  has 
no  means  of  support  except  her  own  labor,  and  such  assistance  as 
can  be  furnished  by  two  sons  by  a  former  husband,  aged  respectively 
thirteen  and  eleven. 

Defendant  introduced  in  evidence  the  record  in  the  case  of  the 
defendant  against  his  wife,  a  suit  for  divorce,  filed  in  the  St.  Louis 
Circuit  Court,  Dec.  5th,  1871,  and  served  by  the  sheriff  on  defend- 
ant, Dec.  19th,  1871,  returnable  to  the  February  term,  1872,  of  said 
court,  and  then  still  pending  therein,  on  the  ground  of  indignities 
such  as  to  render  plaintiff's  condition  intolerable.  It  also  appeared 
from  the  evidence  of  Mr.  Gottschalk,  that  he  brought  the  divorce 
suit  as  defendant's  attorney,  and  at  the  same  time  advised  him  that 
he  could  not  legally  continue  to  cohabit  with  his  wife,  while  his  suit 
for  divorce  was  pending,  and  that  he  must  therefore  leave  her. 
This  prosecution  is  founded  upon  a  statute  which  declares,  that 
**  every  husband  shall  be  guilty  of  a  misdemeanor,  who  shall  without 
good  cause  abandon  his  wife,  and  fail,  neglect,  or  refuse  to  maintain 
and  provide  for  her.     1  W.  S.  p.  497,  §  34. 

The  charge  in  the  information,  of  abandonment,  and  failure  on  the 
part  of  defendant  to  provide  for  his  wife,  is  proved  by  the  evidence 
introduced  on  the  part  of  the  State.  This  is  met  by  the  evidence  of 
a  suit  for  divorce,  instituted  by  the  defendant  against  his  wife,  and 
the  advice  of  his  attorney  that  he  must  leave  her,  nothing  more. 
These  facts  evidently  had  no  tendency  to  disprove  the  charge  in  the 
information,  or  to  justify  the  defendant  in  abandoning  his  wife  and 
in  neglecting  to  provide  for  her.  The  defendant  did  not  attempt  to 
justify  his  conduct  by  showing  "good  cause,"  or  any  cause  what- 
ever. What  the  indignities  were  for  which  the  defendant  claimed 
a  divorce,  he  did  not  offer  to  prove.  Whether  the  abandonment  was 
justifiable  or  not,  was  to  be  determined  by  evidence  submitted  at  the 
trial,  concerning  the  conduct  of  the  wife  towards  her  husband,  and 
not  by  the  fact  that  a  suit  for  divorce  had  been  instituted  against 
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her,  in  which  she  was  charged  with  misconduct  which  might  if 
proved  entitle  him  to  a  decree  of  divorce  against  her. 
Judgment  affirmed.     The  other  judges  concur. 


State  of   Mtssoubi,  respondent,  v.  James  Roohfobdb  et  aL, 

appellants. 

(52  Mo.  199.    Supreme  Court,  1873.) 

JhfarmcUian.—  Dtfimteneu.  —  I  W.  S.  p.  496,  §§  29,  80.  ^ 

A  criminal  information  should  be  sufficiently  definite  to  put  the  defendant  in  poflsesiion 

of  the  charge  for  which  he  is  held  to  answer. 

Appeal  from  St.  Louis  Court  of  Criminal  Correction. 

3fauro  ^  Laughlin^  for  appellants. 

R.  S.  McDonald^  for  respondent. 

Wagneb,  Judge,  delivered  the  opinion  of  the  court. 

The  defendants  moved  to  dismiss  the  information  in  the  case,  be- 
cause the  same  was  insufficient,  and  afterwards  moved  in  arrest  of 
judgment  for  the  same  reason,  both  of  which  motions  were  over- 
ruled. The  ruling  of  the  court  on  these  motions  constitutes  the 
only  question  for  our  consideration,  as  the  record  discloses  no  other 
point  of  law  saved.  The  information  is  not  only  inartificially  drawn, 
but  it  is  absolutely  wanting  in  certainty.  It  alleges  that  the  de- 
fendants, wickedly  devising  and  intending  to  defraud  and  prejudice 
the  St.  Louis  Gas  Light  Company,  conspired  and  confederated  and 
agreed  together,  fraudulently  and  feloniously,  to  commit  larceny  by 
stealing,  taking,  and  carrying  away  the  property,  goods,  and  chattels 
of  the  said  company,  and  that  in  pursuance  of  said  conspiracy,  they 
unlawfully  and  feloniously  altered,  changed  and  tampered  with  a 
certain  gas  meter,  the  property  of  the  saia  company,  with  the  intent 
to  steal,  take,  and  carry  away  certain  valuable  property  and  goods  of 
the  company. 

The  mf ormation,  it  will  be  observed,  does  not  specify  any  par- 
ticular property  or  goods  that  the  defendants  conspired  to  steal,  or 
that  they  intended  to  take  or  carry  away.  They  are  charged  with 
altering  and  tampering  with  a  gas  meter,  but  it  is  not  allied  that 
they  either  took  the  meter  or  the  gas.  It  is  averred  that  they  in- 
tended to  take  certain  property,  but  what  property  is  not  designated. 
There  is  nothing  here  sufficiently  definite  to  put  the  defendants  in 
possession  of  the  charges  for  which  they  were  neld  to  answer. 

The  information  is  founded  upon  the  statute  (1  W.  S.  p.  496,  § 
29),  defining  conspiracies,  and  assessing  punishment  for  tine  same. 
But  the  30th  section  of  the  act  provides  that  no  agreement,  except 
to  commit  a  felony  upon  the  person  of  another,  or  to  commit  arson 
or  burglary,  shall  be  deemed  a  conspiracy,  unless  some  act  besides 
such  agreement  be  done  to  effect  the  object  thereof,  by  one  or  more 
of  the  parties  to  such  agreement. 
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The  charge  in  the  present  case  does  not  come  within  either  of  the 
above  enumerated  exceptions.  It  was  not  for  committing  a  felony 
upon  the  person  of  another,  nor  was  it  for  arson  or  burglary.  There 
is  no  allegation  that  the  ded^endants  did  any  act  in  reference  to  any 
specific  property. 

The  jud^ent  should  be  reversed  and  the  information  dismissed. 
The  other  judges  concurring. 


Tom  Floyd  v.  The  State. 

(8  Heisk.  342.     Supreme  Court  of  TennesBee,  1872.) 
AisauU  with  Intent  to  Murder, —  Code^  4626. 

On  an  indictment  for  assault  with  intent  to  commit  murder  in  the  first  degree,  it  is  error 
to  chaive  that  an  assault  by  "  lying  in  wait,"  is  as  matter  of  law,  deliberate,  &c 
It  is  evKience  of  deliberation,  &c.,  but  the  deliberation,  &c,  is  not  a  conclusion  of  law, 
but  a  question  of  fact. 

,    Cbiminal  Coubt,  Nov.  Term,  1871.     T.  W.  King,  J. 

John  F.  H(mse  was  assigned  by  the  court  to  defend  the  prisoner. 

James  3f.  Quarle%^  with  the  Attorney  General,  for  the  olate. 

McFabland,  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  and  convicted  in  the  Criminal  Court  of 
Montgomery  County,  for  a  felonious  assault  upon  Jesse  Aliens- 
worth,  with  intent  to  commit  murder  in  the  first  degree ;  and  his 
motions  for  a  new  trial  and  in  arrest  of  judgment  were  overruled, 
and  judgment  rendered  upon  the  verdict,  sentencing  to  21  years  im- 
prisonment in  the  penitentiary  ;  and  from  this  judgment  he  has  ap- 
pealed. The  proof  shows  that  the  prosecutor  was  driving  along  a 
public  highway  in  his  buggy,  when  the  prisoner  suddenly  came  out 
from  a  thicket  at  the  side  of  the  road,  and  assaulted  the  prosecutor, 
first  jerking  him  out  of  his  buggy,  and  then  striking  him  with  a 
stick,  and  then  stabbing  him  widi  a  knife. 

The  circuit  judge,  in  his  charge  to  the  jury,  among  other  things, 
uses  the  following  langua^  :  "  K  you  find  from  the  testimony,  that 
the  defendant  was  lying  m  wait  for  the  purpose  of  making  an  as- 
sault and  battery  upon  the  prosecutor  with  a  deadly  weapon,  then 
the  law  infers  that  said  assault  and  battery  was  made  with  intent  to 
commit  murder  in  the  first  degree,  and  if  death  ensue,  it  would  be 
murder  in  the  first  degree ;  if  death  do  not  ensue,  then  it  would  be 
an  assault  with  intent  to  conmiit  murder  in  the  first  degree." 

Section  4598  of  the  Code,  defines  murder  in  the  first  degree  in 
these  words :  "  Every  murder  perpetrated  by  means  of  poison,  lying 
in  wait,  or  by  any  other  kind  of  wilful,  deliberate,  malicious,  and 
premeditated  killing,  or  committed  in  the  perpetration  of,  or  attempt 
to  perpetrate  any  arson,  rape,  burglary,  robbery,  or  larceny,  is  mur- 
ier  in  the  first  degree." 

Section  4626,  under  which  this  indictment  was  found,  is  in  these^ 
words  :  "  Whoever  shall  feloniously,  and  with  malice  aforethought, 
assault  any  person  with  intent  to  commit  murder  in  the  first  degree, 
or  shall  admmister  or  attempt  to  give,  any  poison  or  potion  for  that 
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purpose,  though  death  shall  not  ensae,  shall,  on  conviction,  be  Im- 
prisoned in  me  penitentiary,  not  less  than  three  nor  more  than 
twenty-one  years. '  It  has  been  held,  and  admits  of  no  doubt,  that, 
in  order  to  sustain  a  conviction  under  this  section,  it  must  appear 
that  the  assault  was  of  such  a  character,  and  made  under  such  cir- 
cumstances that  had  death  ensued,  the  accused  would  have  been 
guilty  of  murder  in  the  first  degree.  Dains  v.  The  State,,  2  Hum. 
439 ;  Davidson  v.  The  State^  9  Hum.  455.  But  from  this  it  does 
not  follow,  that  in  every  case  where  the  accused  would  be  guilty  of 
murder  in  the  first  degree  if  death  ensue,  he  will  therefore  be  guilty 
of  an  assault  with  intent  to  commit  murder  in  the  first  degree,  in  the 
meaning  of  section  4126,  if  death  do  not  ensue.  To  Illustrate,  by 
the  express  provision  of  section  4597,  a  murder  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate  a  robbery,  is  murder  in  the 
first  degree.  And  in  such  a  case,  it  is  not  necessary  to  show  the 
deliberation,  and  premeditation,  required  to  make  out  murder  in  the 
first  degree,  when  committed  by  the  ordinary  means ;  but,  in  such  a 
case  it  is  only  necessary  to  show,  that  the  murder  was  committed  in 
the  perpetration  of,  or  attempt  to  perpetrate  robbery.  Yet,  in  such 
a  case,  if  death  do  not  ensue  from  the  injuries  inflicted,  it  is  not  an 
assault  i^th  intent  to  commit  murder  in  the  first  degree,  but  an  as- 
sault with  intent  to  commit  robbery,  a  separate  and  distinct  felony, 
under  a  di£Eerent  section  of  the  Code.  So  again,  if  an  assault  is  maae 
with  intent  to  commit  rape,  if  death  ensues,  under  such  circum- 
stances as  to  make  it  murder,  it  is  murder  in  the  first  degree,  by  the 
express  enactment  above  set  forth.  Yet,  if  death  do  not  ensue,  it  is 
not  an  assault  with  intent  to  commit  murder  in  the  first  degree,  but 
an  assault  with  intent  to  ravish,  a  separate  and  distinct  felony. 

A  murder  prpetrated  by  lying  in  wait,  is  a  murder  in  the  first 
degree  ;  and  if  the  fact  of  lying  in  wait  be  proved,  and  the  killing 
be  of  such  a  character  as  to  constitute  murder,  then  it  is  murder  in 
the  first  degree,  without  any  proof  of  deliberation  or  premeditation. 
The  fact  of  lying  in  wait  is,  of  itself,  made  the  evidence  of  the  pre- 
meditation and  deliberation.  See  Riley  v.  The  State^  9  Hum.  646. 
If  the  murder,  however,  be  by  the  ordinary  means,  the  deliberation 
and  premeditation  must  appear  from  the  proof.  The  question  is, 
what  is  the  result,  where  the  assault  is  maae  by  lying  in  wait,  but 
death  does  not  ensue  ?  Does  the  proof  of  the  assault  and  lying  in 
wait  make  out  the  case  ? 

It  will  be  observed  that  section  4626  does  not  include  in  this  fel- 
ony every  case  which  is  made  murder  in  the  first  d^ree,  under  sec- 
tion 4598,  in  the  event  death  ensues.  It  does  not,  as  we  have  seen, 
include  cases  where  there  had  been  a  commission,  or  an  attempt  to 
commit  robbery,  rape,  arson,  burglary,  or  larceny ;  nor  does  it  in- 
clude the  case  of  lying  in  wait.  It  does  expressly  include  cases 
where  poison  is  administered  or  attempted  to  be  ^ven  for  the  par- 
pose  of  murder ;  and  we  imderstand  this  section  to  include  two  classes 
of  cases :  that  is.  First,  where  poison  is  administered  or  attempted 
to  be  ^ven  for  the  purpose  of  murder.  In  such  a  case,  no  proof 
of  delioeration  or  premeditation  is  necessary.  Next,  a  felonious 
assault  with  intent  to  commit  murder  in  the  first  degree.     And  in 
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every  ease  under  this  section,  except  in  the  case  where  poison  is 
given,  or  attempted  to  be  given,  the  deliberation  and  premeditation 
must  be  proved.  In  a  case  where  the  assault  is  perpetrated  by  lying 
in  wait,  the  fact  that  the  accused  is  lying  in  wait,  may  undoubtedly 
be  considered  by  the  jury  as  evidence  of  deliberation  and  premedita- 
tion. 

Tet,  it  does  not  result  as  a  conclusion  of  law,  as  it  would  in  case 
of  murder,  that  the  assault  was  with  the  deliberate  and  premed- 
itated purpose  of  committing  murder  in  the  first  degree,  but  this 
is  a  question  of  fact,  upon  all  the  evidence. 

As  we  have  seen,  if  in  such  a  case,  where  the  lying  in  wait  is 
shown,  and  death  ensues,  under  such  circimistances  as  to  constitute 
murder,  it  is  murder  in  the  first  degree,  as  »  conclusion  of  law.  Yet, 
if  death  does  not  ensue,  the  fact  of  lying  in  wait  does  not,  as  a  con- 
clusion of  law,  make  it  an  assault  with  intent  to  commit  murder  in 
the  first  degree.  This  difference  appears  in  the  statute,  and  the  rea- 
sons are  obvious ;  for,  while  it  may  be  fairly  said  that  every  wilful 
murder  committed  by  lying  in  wait,  is  a  deliberate  and  premeditated 
murder ;  yet,  it  does  not  follow,  that  every  assault  made  by  lying 
in  wait,  is  made  for  the  deliberate  and  premeditated  purpose  of  com- 
mitting murder.  Tested  by  these  principles,  it  results  that  the  in- 
structions of  the  Circuit  Judge  are  erroneous.  He  says  to  the  jury : 
"  If  you  find  from  the  testmaony  that  the  defendant  was  lying  in 
wait  for  the  purpose  of  making  an  assault  with  a  deadly  weapon, 
the  law  infers  that  said  assault  and  battery  was  made  with  the  in- 
tent to  commit  murder  in  the  first  degree;  and  if  death  do  not 
ensue,  then  it  would  be  an  assault  with  intent  to  commit  murder 
in  the  first  degree." 

This  makes  the  lying  in  wait  with  a  deadly  weapon  conclusive 
of  the  deliberate  and  premeditated  purpose  to  commit  murder  in  the 
first  degree ;  whereas,  it  was  not  a  conclusion  of  law,  but  a  question 
of  fact,  to  be  left  to  the  jury  upon  all  the  evidence.  And  further, 
it  makes  the  test  whether  tms  was  an  assault  with  intent  to  commit 
murder  in  the  first  degree,  depend  upon  whether  it  would  have  been 
murder  in  the  first  degree  had  death  ensued,  and  in  arriving  at  this 
conclusion,  the  jury  were  to  be  governed  by  the  same  rule.  This, 
as  we  have  seen,  is  erroneous. 

The  use  of  a  deadly  weapon  implies  malice,  at  common  law,  but 
does  not  imply  that  the  act  was  done  with  deliberation  and  pre- 
meditation necessary  to  constitute  murder  in  the  first  degree.  Dains 
V.  Z%«  St<xte^  2  Hum.  439.  It  is  not  necessary  to  notice  the  other 
objections  taken  to  the  charge. 

For  the  error  indicated,  Uie  judgment  must  be  reversed,  and  a 
new  trial  awarded. 
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RiCHABD  Dove  v.  The  State. 

(8  Heisk.  348.      Supreme  Court,  Tennessee,  1872.) 
Insanity.  —  Proof  of  Marriage. 

An  act  establishing  the  Criminal  Court  of  Montgomery  Countj,  reguirps  the  Circuit 
Court  to  certify  to  the  Criminal  Court,  transcripts,  &c,  and  the  Criminal  Court  to 
enter  the  transcripts  on  the  minutes ;  and  enacts  that  the  entry  of  record  shall  nre 
to  said  court  jurisoiction,  &c.  HeUi^  that  a  transcript  certified  bj  the  Circuit  Judge, 
entered  of  record,  &c,  gaye  the  court  jurisdiction. 

If  any  exception  could  haye  been  taken,  it  was  waived  bj  plea  of  iui.  guiitv. 

Where  an  mdictment  is  marked  "  no  prosecutor  necessary,"  evidently  because  there 
was  a  coroner's  inquest  and  verdict ;  heldf  that  the  want  of  a  prosecutor  was  cured  by 
the  Code,  5242,  though  the  inquest  was  not  sufficient  to  authorize  the  indictment. 

It  is  not  error  for  the  court,  on  a  trial  for  murder,  where  insanity  is  set  up  as  a  defence, 
to  require  the  defendant  to  submit  his  hypothetical  case  to  his  professional  witnesses, 
before  the  rebutting  evidence  of  the  State  is  heard  on  the  question  of  insaniu^.  If 
evidence  materially  varying  the  hypothetical  case,  is  afterwards  introduced,  the  de- 
fendant must  ask  leave  to  reexamine  as  to  the  new  matter. 

If  the  new  proof  does  not  make  any  change  in  the  hypothetical  case  submitted,  the  de- 
fendant would  not  be  injured  by  the  refusal. 

The  State  introduced  a  witness  not  bearing  the  name  of  the  defendant,  and  the  defend- 
ant objected  to  her  competency,  that  she  was  his  wife ;  but  refused  to  examine  her  on 
her  voir  dire,  and  objected  to  her  examination  by  the  State.  Held,  that  an  offer  to 
prove  marria£;e  "  by  reputation,  cohabitation,  conduct,  and  acknowledgment  of  the 
parties  that  they  wero  man  and  wife,"  was  properly  refused.  The  defendant  was 
bound  to  produce  the  best  evidence,  or  account  for  its*  absence. 

The  exclusion  or  admission  of  the  witness  being  a  matter  for  the  court,  this  court  would 
not  reverse,  where  upon  the  whole  case,  they  were  satisfied  that  the  witness  was  not 
the  defendant's  wife,  though  there  was  no  direct  evidence  on  that  point. 

Unprofessional  witnesses  ma^  be  asked,  after  giving  the  circumstances  and  conduct  of 
tne  party,  to  state  their  opinion  as  to  his  sanity ;  and  the  exclusion  of  such  evidence 
offered  by  a  defendant,  is  error. 

It  is  not  error  for  the  court,  in  his  charge,  to  speak  of  the  defence  of  insanity  set  up,  as 
a  plea  of  insanity  put  in. 

In  a  case  where  the  killing  is  proved  beyond  question,  for  the  judge  to  charge  the  jury 
that  the  plea  of  insanity  put  in  (the  defence  of  insanity),  was  an  admission  of  the 
killing,  is  not  error. 

A  charge  that  "  the  proof  of  insanity  must  be  as  clear  and  satisfactory,  in  order  to 
acquit,  as  the  proof  of  the  crime  ought  to  be  to  find  a  sane  man  guilty ; "  or  to  charv^e 
that  if  the  jury  have  a  reasonable  doubt  as  to  the  insanity  of  defendant,  they  ought 
to  convict,  18  error. 

Ko  person  can  be  guilty  of  murder  who  has  not  sufficient  discernment  to  distinguish  be^ 
tween  good  and  evil,  and  who  has  no  condotisness  of  doing  wrong  in  the  act  he  is 
oonmiitting. 

Cbimikal  Court,  January  Term,  1871,  before  James  E.  Rice,  J. 

Horace  S.  Lurton^  for  the  prisoner. 

Attorney  (Jeneral  Hetskell^  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Richard  Dove  was  tried  and  convicted  of  murder  in  the  first  de- 
gree, for  killing  William  Diggins.  The  jury  found  that  the  murder 
was  committed  with  mitigatii^  circumstances,  whereupon  he  was 
sentenced  to  the  penitentiary  for  life.  He  has  appealed  to  this 
court.  The  case  was  tried  at  the  January  Term,  1871,  of  the 
Criminal  Court  of  Montgomery  County,  where  the  following  evi- 
dence was  adduced :  — 

The  first  witness  introduced  by  the  State  was  Virginia  Holland. 
Defendant  objected  to  her  examination  on  the  ground  that  she  was 
his  wife,  but  refused  to  examine  her  on  voir  dire^  and  objected  to 
her  examination  by  the  State  to  prove  her  competency.     Defendant 
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offered  to  prove  by  evidence  aliunde^  that  she  was  his  wife.  The 
court  gave  leave  to  prove  that  fact.  Defendant  then  offered  to 
prove  the  marriage  oi  the  witness  with  defendant,  by  reputation, 
oohabifation,  conduct,  and  acknowledgment  of  the  parties ;  and 
tendered  proof  of  that  character,  but  the  court  refused  to  hear  such 
proof  and  ruled  that  a  marriage  could  only  be  shown  by  the  certifi- 
cate of  marriage,  the  testimony  of  the  officer  who  performed  the 
ceremony,  or  the  evidence  of  witnesses  who  witnessed  the  perform- 
ance of  the  ceremony.  Defendant  excepted  to  the  ruling.  Witness 
then  proved  that  she  had  been  living  with  defendant  three  or  four 
years.  They  were  living  in  a  house  in  the  coaling  ground  of  Poplar 
Springs  Furnace,  in  Montgomery,  at  the  time  of  Wm.  Diggin's 
death,  which  took  place  in  1869.  Dove  was  working  for  Diggins 
in  the  coaling  grounds.  Dove,  witness,  her  two  children,  her 
mother,  her  sister,  and  Diggins,  all  lived  in  the  same  house,  it  hav- 
ing but  one  room.  There  were  three  beds  in  the  room ;  witness 
and  Dove  occupied  one,  her  mother  and  sister  another,  and  Diggins 
and  her  oldest  child,  seven  years  old,  the  third.  Dove  and  Diggins 
ate  supper  t<^ether ;  they  were  very  friendly ;  there  was  no  bad 
feeling  between  them ;  they  laughed  and  talked  together,  and  then 
went  to  bed,  and  were  so  laughing  and  talking  when  witness  went 
to  sleep.  About  2  o'clock  at  night,  witness  was  awakened  by  the 
blows  being  struck  by  Dove  with  an  axe,  and  by  the  cries  of  Dig- 
gins, who  said :  "  Oh  Dick ;  oh  Dick."  Witness  saw  and  heard 
Dove  strike  Diggins  two  or  three  blows  with  the  axe.  She  jumped 
up  and  went  to  Diggins'  bed,  saying,  "  Dick,  you  have  killed  my 
child ! "  She  pulled  the  child  from  under  Diggins.  Dove'  said : 
"  You  see  what  I  have  done,  and  it  is  not  the  first  I  have  done  that 
way.  I  have  done  many  a  one  that  way."  He  walked  across  the 
floor,  and  then  said :  "  Now  if  the  old  son-of-a-bitch  has  any  money, 
I  intend  to  take  it  to  travel  on  ; "  and  took  up  Diggins'  pants,  and 
took  out  his  pocket-book  and  examined  it,  and  said  :  "  He's  got  no 
money ;  here  s  some  scrip ;  I  won't  have  that ;  but  I'U  take  his 
knife ; "  and  did  put  it  in  his  pocket.  He  then  threw  a  blanket  over 
Diggms.  Dove  then  asked  witness  what  she  was  going  to  do; 
whether  she  was  going  with  him.  She  replied  that  she  did  not 
know ;  that  she  didn't  want  to  go  with  him.  He  then  went  out, 
and  came  in  again  with  the  axe  in  his  hand  and  said  :  '^  Now  say 
what  you  are  going  to  do,  and  say  it  quick.  I  can't  leave  you  to 
witness  against  me.  If  you  don't  go  with  me,  I  shall  see  the  last 
of  all  of  you.  You  sha'n't  be  left  for  witnesses  against  me."  He 
then  told  witness'  mother  to  take  Diggins'  chickens  to  the  Furnace, 
about  a  mile  and  a  half  or  two  miles,  and  sell  them,  and  collect  a 
half  dollar  a  negro  owed  him,  and  meet  him  at  the  Furnace  that 
night  at  12  o'clock.  Witness,  Dove,  and  her  two  children,  then 
went  off  into  the  woods ;  but  before  leaving,  Dove  hid  the  axe  un- 
der the  sill  of  the  house,  where  he  said  it  could  not  be  f  oimd.  They 
stayed  in  the  woods  all  day.  Dove  kept  the  knife  in  his  hand,  and 
said  he  would  kiU  witness  if  she  tried  to  leave  him.  Late  in  the 
evening  they  went  towards  the  Furnace  ;  and  upon  getting  near  the 
road,  sne  saw  Mr.  Mathis  and  Mr.  Brown,  and  she  ran  to  them  with 
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her  children,  and  asked  for  protection.  She  went  on  with  them  to 
the  Furnace.  Dove  had  hyed  with  Diggins  five  or  six  months.  She 
said  Dove  was  once  jealous  of  Diggins,  but  he  had  been  satisfied 
about  that.  Diggins  was  an  old  gray  headed  man,  about  sixty 
years  old.  He  was  a  quiet,  good  old  man.  She  said  Dove  was  a 
very  passionate  man  ;  often  got  very  mad  without  any  cause  ;  would 
be  violent  and  irritable  when  no  one  had  troubled  him.  Sometimes 
threatened  witness  and  her  mother,  and  had  struck  her  without 
provocation.  He  frequently  threatened  to  kill  somebody ;  frequently 
said  he  would  have  the  heart's  blood  of  somebody,  walking  the  floor, 
in  a  great  fury,  throwing  his  arms  wildly  about,  though  nobody  had 
done  anything  to  him.  His  threats  were  not  at  anybody  in  par- 
ticular. During  one  evening,  while  they  were  all  sitting  around 
the  fire,  he  jumped  up,  gathered  a  chair,  and  tried  to  strike  Dig- 
gins ;  but  was  prevented  by  a  young  man  present.  There  was  no 
cause  for  this,  no  quarrel,  nor  was  any  warmng  given  of  his  attack. 
He  was  not  drunk,  but  had  taken  two  or  three  drinks.  He  often 
complained  of  head-ache ;  he  so  complained  during  the  day  before 
Diggins'  death.  To  the  question  by  the  Attorney  General,  whether 
Dove,  from  all  she  knew  of  him,  viras  a  man  of  sane  or  insane  mind, 
answered :  She  never  saw  anything  wrong  about  him ;  he  was  a 
very  quiet  man  ;  a  sullen  and  irritable  man  often,  but  talked  like  a 
man  of  sense. 

Sarah  Holland,  the  mother  of  the  last  witness,  gave  the  same 
account  of  the  transaction,  and  stated  the  character  and  peculiarities 
of  Dove  about  as  the  last  witness. 

John  W.  Mathis  proved  that  Dove  was  a  lazy,  trifling,  indolent 
man ;  he  was  a  strange  man ;  nobody  knew  him ;  witness  never 
knew  him,  though  he  had  lived  with  him. 

Sam  Tally,  worked  with  Dove ;  he  talked  like  any  other  man  ;  he 
never  had  much  to  say ;  was  very  quiet.  One  day,  when  they  were 
working,  he  suddenly  stopped,  and  said,  with  an  oath,  *'  he  would 
kill  any  man  who  would  not  work  for  himself,  but  made  other 
people  work  for  him."  He  said  Diggins  did  not  work  for  himself, 
but  made  him  work  for  him ;  that  he  would  kill  him  before  he 
would  stand  it  any  longer.  This  was  sometime  before  Diggins  was 
killed.  Diggins  was  not  present,  and  they  had  no  quarrel.  He 
talked  and  acted  like  any  other  man. 

The  State  introduced  and  read  a  paper  purporting  to  be  the  re- 
turn of  a  jury  of  inquest  over  Diggins'  body,  over  the  objections  of 
defendant. 

JeflEerson  Sly,  for  defendant,  had  employed  Dove  to  work.  He 
quit  without  cause ;  witness  went  to  see  him ;  complained  of  his 
head  ;  acted  strangely ;  walked  the  floor,  and  acted  like  a  drunken 
man,  but  he  had  no  whiskey.  While  Dove  worked  for  witness,  ho 
was  very  taciturn  and  gloomy ;  would  sit  by  himself  for  hours  at  a 
time ;  indulged  in  talking  to  himself  a  great  deal ;  would  mumble 
and  sing  to  himself ;  complained  often  of  pains  in  his  head ; 
wouldn't  work  as  long  as  he  had  anything  in  his  house  to  eat.  He 
was  asked  by  defendant's  counsel  what,  from  all  he  had  stated,  was 
the  condition  of  his  mind :  was  he  of  sound  mind  or  unsound  mind  ? 
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The  Attorney  General  objected  to  the  question,  and  the  objection 
was  sustained  by  the  court. 

James  Andrews,  T.  J.  Sly,  and  Jeff.  Wooten,  testified  to  similar 
characteristics  of  Dove  as  the  last  witness. 

Patsey  Coggart,  a  sister  of  Dove,  testified  that  he  was  forty-seven 
or  forty-eight  years  of  age ;  was  bom  in  Alabama ;  went  to  East 
Tennessee,  and  lived  there  until  he  was  thirteen  or  fourteen  years 
of  age,  when  he  came  to  Nashville.  He  was  a  clerk  for  Mr.  Nor- 
man, in  the  grocery  business,  one  or  two  years.  While  engaged 
with  Mr.  Norman,  he  received  a  bad  wound  on  one  side  of  his  head ; 
he  was  not  expected  to  live.  He  was  deranged  from  the  wound. 
He  talked  silly  and  incoherently.  He  stayed  with  witness  while  he 
was  laboring  imder  the  wound,  about  four  months.  He  then  left, 
and  returned  to  Mr.  Norman.  He  was  not  then  well ;  he  was  not 
much  better.  He  complained  of  pains  in  the  head  all  the  time.  He 
received  the  injury  about  fourteen  or  fifteen  years  ago.  Before 
receiving  the  injury  he  was  as  smart,  active,  and  energetic  as  any 
man.  She  nev^er  saw  him  but  once  after  he  left,  and  that  was 
twelve  or  fifteen  years  ago.  She  saw  him  but  a  few  minutes ;  he 
said  his  head  was  not  well.  \ 

The  counsel  for  the  defendant  announced  to  the  court,  that  he 
expected  to  examine  several  physicians,  as  experts,  on  the  subject 
of  defendant's  sanity,  but  desired,  before  doing  so,  that  the  State 
might  examine  any  rurther  witnesses  she  might  have  on  that  subject. 
The  court  ruled  that  the  defendant  must  complete  his  testimony 
before  the  rebutting  evidence  of  the  State  should  be  introduced. 
Defendant  excepted  to  the  ruling.  -V 

Dr.  D.  F.  Wright  testified,  that  he  had  been  practising  as  a 
physician  and  surgeon  for  twenty-seven  years.  He  had  examined 
the  head  of  defendant,  and  found  that  he  had  received  an  injury  to 
his  head,  apparently  from  a  blow.  It  appears  that  there  are  two 
injuries  to  ms  head  —  one  on  the  right  siae,  just  below  the  crown  ; 
the  skull  has  been  fractured,  and  a  portion  of  the  bone  is  depressed 
upon  the  brain.  The  depressed  portion  is  fractured  about  the  cen- 
tre, and  a  piece  of  the  skull  bone  is  broken  off,  which  protrudes 
through  the  fracture,  and  is  now  sticking  down  upon  the  brain. 
One  of  the  injuries  may  have  been  the  result  of  concussion,  result- 
ing from  the  blow  which  caused  the  depression.  Without  knowing 
anything  of  the  previous  history  of  the  defendant,  witness  said 
such  an  injury  was  bound,  more  or  less,  to  produce  a  diseased 
mind.  Such  an  injury  might  produce  disease  of  the  mind  that 
might  lay  dormant  an  indefinite  length  of  time,  or  it  might  indicate 
its  presence  only  in  paroxysmal  insanity.  Its  presence  might  only 
be  deteqted  by  some  startling  crime,  tlutt  would,  for  the  first  time, 
call  attention  to  symptoms  that  only  an  experienced  person  could 
have  noticed.  Paroxysmal  insanity  would  be  the  character  of  insan- 
ity most  likely  to  result  from  such  an  injury.  During  the  intervals 
between  the  paroxysms  of  one  afflicted  with  that  form  of  insanity, 
the  patient  might  appear  reasonably  rational,  and  might  converse 
with  intelligence.  The  symptoms  of  paroxysmal^  insanity  are, 
moodiness,  gloominess,  melancholy,  love  of  sohtude,  a  feveridL  rest- 
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lessness,  irritability,  passion  without  apparent  canse.  The  persons 
afflicted  often  commit  the  most  horrible  crimes  without  any  known 
cause,  miirdei*s  without  motives  discernible,  and  often  upon  those  per- 
son to  whom  they  are  the  most  dearly  attached,  or  those  to  whom 
they  are  indififerent.  The  patient  is  often  overpowered  by  an  im- 
pulse  to  commit  murder,  and  yet  is  conscious  of  the  crime  he  com- 
mits, and  of  the  penalty  incurred.  He  may  converse  rationally 
about  his  crime,  confess,  or  seek  to  conceal  it.  •  An  effort  to  con- 
ceal the  crime,  or  to  escape  would  not  be  evidence  of  sanity. 

The  counsel  for  defendant  then  submitted  to  the  witness  a  written 
synopsis  of  the  facts,  as  proven  in  the  case,  relative  to  the  condition 
of  defendant's  mind,  and  asked  his  medical  opinion  on  the  hypotheti- 
cal case  stated.  He  said  the  symptoms  there  stated  were  the  precise 
symptoms  of  one  laboring  under  paroxysmal  insanity,  and  that  he 
should  say  the  strong  probability  was,  that  he  was  insane  at  the 
time  of  the  commission  of  the  crime ;  that,  without  personally 
knowing  the  facts  and  the  defendant,  he  could  not  put  it  in  stronger 
language. 

Drs.  T.  D.  Johnson  and  J.  M.  Larkins,  were  asked  their  opinions 
on  the  same  hypothetical  state  of  facts,  and  they  fully  concurred  in 
the  opinion  given  by  Dr.  Wright. 

After  charging  the  law  correctly  as  to  the  several  grades  of  homi- 
cide, the  circuit  judge  proceeded  to  instruct  the  jury  on  the  defence 
of  insanity  as  follows  :  — 

^^  The  law  presumes  a  man  to  be  sane,  until  the  contrary  is  proven. 
The  evidence  of  the  insanity  of  the  defendant  must  be  as  clear  and 
satisfactory  to  overturn  the  presumption  of  the  law  in  favor  ot 
sanity,  as  it  is  required  to  be,  to  overturn  the  presumption  in  favor 
of  innocence.  If  the  testimony  leaves  only  a  doubtful  question, 
whether  he  wajs  insane  at  the  time  of  the  killing,  the  presumption 
of  the  law  turns  the  scale  in  favor  of  the  sanity  of  defendant.  In 
such  case  the  law  holds  defendant  responsible  for  his  acts.  If  the 
evidence  leaves  it  doubtful  in  your  minds,  whether  the  defendant 
killed  the  deceased,  then  you  snould  acquit ;  for  there  you  find  a 
reasonable  ground  for  doubt,  whether  the  defendant  committed  the 
homicide ;  and  in  such  case,  the  testimony  is  not  sufficient  to  over- 
turn the  presumption  of  innocence.  But  where  it  is  admitted,  or 
clearly  proven  that  the  defendant  committed  the  homicide,  but  it  is 
insisted  he  was  insane  at  the  time  he  did  it,  and  the  evidence  leaves 
the  question  of  sanity  in  doubt,  then  you  should  find  him  guilty ; 
for  the  other  presumption  arises,  namely  ;  that  every  man  is  pre- 
sumed to  be  sane  until  the  contrary  is  proven  ;  or,  in  other  words, 
where  evidence  of  sanity  on  one  side,  and  of  insanity  on  the  other, 
leaves  the  question  in  an  even  balance,  or  so  nearly  poised  that  you 
have  reasonable  doubt  of  the  insanity  of  the  defendant,  he  is  in  that 
case  to  be  considered  sane,  and  therefore  responsible  for  his  acts. 
The  proof  of  insanity  at  the  time  of  committing  the  homicide,  ought 
to  be  as  clear  and  satisfactory  in  order  to  acquit  on  the  ground  of 
insanity,  as  the  proof  of  committing  the  act  ought  to  be  to  find  a 
sane  man  guilty. 

Several  errors  have  been  assigned  on  the  record  in  this  case, 
which  we  will  now  proceed  to  examine :  — 
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1st.  This  cause  was  transferred  from  the  Circuit  Court  of  Mont- 
gomery- County,  to  the  Criminal  Court  of  that  county,  under  the 
provisions  of  the  Act  of  1870,  c.  95,  establishing  a  Criminal  Court 
for  Montgomery  County.  It  is  insisted  that  the  transcript  of  the 
record  from  the  Circuit  to  the  Criminal  Court,  is  not  properly  au- 
thenticated. It  is  certified  by  the  Circuit  Judge,  and  not  the  clerk 
of  the  Circuit  Court.  The  tenth  section  of  the  act  requires  the 
Circuit  Court  to  certify  to  the  Criminal  Court,  transcripts  of  the  entry 
and  finding  of  all  indictments  and  presentments  now  pending  in  the 
Circuit  Court,  which  shall  be  transcribed  upon  the  records  and  min- 
utes of  said  Criminal  Court,  and  said  entry  of  record  shall  give  to 
said  Criminal  Court  full  and  complete  jurisdiction  of  said  criminal 
matters.  The  third  section  requires  the  Circuit  Court  to  transfer  all 
bills  of  indictment  and  presentment  to  the  Criminal  Court,  for  trial 
and  proceeding  therein ;  and  section  four  makes  the  clerk  of  the 
Circuit  Court  the  clerk  of  the  Criminal  Court.  After  the  transcript 
from  the  Circuit  Court  was  entered  upon  the  record  and  minutes  of 
the  Criminal  Court,  and  after  the  bill  of  indictment  was  transferred 
to  the  Criminal  Court,  the  defendant  was  arraigned  upon  the  indict- 
ment, and  put  in  his  plea  of  not  guilty.  We  do  not  doubt  that  a 
transcript,  certified  by  the  clerk  of  the  court,  or  by  the  judge  there- 
of, after  its  entry  on  the  records  of  the  Criminal  Court,  gave  that 
court  full  jurisdiction  of  the  case  ;  and  if  any  doubt  had  existed  as 
to  this,  the  objection  ought  to  have  been  taken  before  the  pleading. 
But  we  think  the  Criminal  Court  had  full  jurisdiction  of  the  case, 
and  overrule  this  objection. 

2d.  It  is  insisted  that,  as  there  was  a  prosecutor  marked  on  the 
indictment,  it  was  error  not  to  arrest  the  judgment.  The  indict- 
ment  is  marked,  "  no  prosecutor  necessary,"  evidently  because  there 
was  the  return  of  the  jury  of  inquest.  But  it  is  immaterial 
whether  the  return  of  the  jury  of  inquest  was  a  valid  or  an  invalid 
return.  If  the  former,  no  prosecutor  was  necessary  ;  if  the  latter, 
the  omission  to  mark  a  prosecutor  was  cured  by  section  5242  of  the 
Code. 

3d.  It  is  said  the  court  erred  in  requiring  the  defendant  to  sub- 
mit his  hypothetical  case  to  the  medical  experts,  before  the  State's 
rebutting  evidence  on  this  question  of  insanity  was  given  to  the 
jury.  The  court  followed  the  usual  practice  of  requiring  the  de- 
lendant  to  adduce  all  his  evidence  before  the  State  should  be  called 
on  to  bring  its  rebutting  evidence.  If  the  defendant  had  applied  to 
the  court,  after  the  State  had  finished  its  rebutting  proof,  to  examine 
the  medical  experts,  with  the  additional  evidence  of  the  State  before 
the  jury,  and  tne  application  had  been  refused,  it  would  have  been 
error.  But  no  such  application  was  made,  nor  was  the  defendant 
in  any  way  damaged,  as  the  State  introduced  no  rebutting  evidence 
which  made  it  necessary  to  reexamine  the  medical  experts. 

4th.  It  is  assigned  in  error,  that  the  court  refused  to  allow  the 
defendant  to  show  the  incompetency  of  the  witness,  Virginia  Hol- 
land, by  proving  her  marriage  witn  the  defendant  by  reputation, 
conduct,  and  acknowledgment  of  the  parties.  The  refusal  of  the 
judge  to  hear  the  evidence  tendered,  must  be  understood  as  having 
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special  reference  to  the  state  of  the  question  then  before  him.  It  was  a 
question  for  the  court,  and  not  for  the  jury.  The  State  had  intro- 
duced a  witness  not  bearing  the  name  of  the  defendant.  The  de- 
fendant objected  to  her  competency,  alleging  she  was  his  wife.  But 
he  refused  to  examine  her  on  voir  dire^  and  objected  to  her  examina- 
tion, as  to  her  competency,  by  the  State.  The  court  allowed  defend- 
ant to  introduce  proof  of  tiie  marriage  aliunde.  He  was  then  bound 
to  produce  the  best  evidence.  This  he  did  not  do,  or  show  any 
excuse  for  not  doing.  The  court  thereupon  properly  rejected  the 
secondary  evidence.  It  was  manifest  that  the  witness  was  not,  in 
fact,  the  wife  of  the  defendant.  There  was  no  error  in  this  action 
of  the  court. 

5th.  It  is  insisted  that  it  was  error  in  the  court  to  refuse  to  allow 
witnesses,  to  the  question  of  sanity,  to  express  an  opinion  as  to 
sanity  of  defendant,  after  having  stated  facts  upon  which  their 
opinion  was  based.  This  question  arose  in  the  case  of  Gibson  v. 
U-ibson,  9  Yer.  329.  Upon  examination  of  the  authorities,  which 
were  not  found  very  satisfactory,  the  court  laid  down  the  following 
propositions  :  "  First  —  Attesting  witnesses,  and  they  only,  are 
trusted  to  give  their  opinion  merely,  and  without  cause  or  reason 
assigned,  of  testator's  sanity.  Second  —  Physicians  may  state  their 
opinion  of  the  soundness  of  a  testator's  mind,  but  they  must  state 
the  circumstances  or  symptoms  from  which  they  draw  their  conclu- 
sions. As  to  all  others,  their  opinions,  considered  merely  as  opin- 
ions, are  not  evidence.  But  having  stated  the  appearance,  con- 
duct, or  conversation  of  testator  or  other  particular  fact  from  which 
his  state  of  mind  may  be  inferred,  they  are  at  liberty  to  state  their 
inference,  conclusion,  or  opinion,  as  the  result  of  those  facts."  The 
court  adds  :  "  After  all,  it  is  the  fsucts  which  a  witness  details,  the 
conduct  which  he  describes,  which  chiefly  and  principally  constitute 
the  testimony  to  be  relied  on."  This  question  was  again  fully 
examined  in  the  case  of  Norton  v.  Moore  (8  Head,  480),  where  the 
same  rule  was  adopted.  The  rejection  of  the  opinions  of  the  wit- 
nesses, based  upon  the  facts  and  circumstances  stated  by  them,  was 
erroneous. 

6th.  It  is  insisted  that  the  judge  trenched  upon  the  province  of 
the  jury  in  charging  them  as  follows :  "  But  the  plea  of  insanity  is 
put  in  for  the  defendant.  He  admits  that  he  killed  the  deceased, 
but  says  that  his  mind  was  so  niuch  diseased  at  the  time  of  the 
killing  that  he  was  incapable  of  committing  the  crime  of  murder, 
he  being  insane."  The  obvious  meaning  of  the  judge  was,  that  the 
plea  or  defence  of  insanity  was  put  in  for  the  defendant,  and  not 
that  the  defendant  had  put  in  a  formal  plea  of  insanity  to  the  in- 
dictment. The  residue  of  the  statement  was  evidently  intended  to 
instruct  the  jury,  that,  in  relying  upon  the  defence  of  insanity  the 
killing  was  necessarily  admitted.  We  cannot  well  see  how  the  jury 
could  have  been  mislead,  or  how  they  could  have  misunderstood  the 
true  meaning  and  purport  of  this  language.  We,  therefore,  think 
this  assignment  of  error  is  not  well  taken. 

7th.  The  last  and  most  important  error  assigned  is,  as  to  that 
portion  of  the  charge  already  quoted,  in  which  the  judge,  among 
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other  things  said :  *'  The  proof  of  insanity  must  be  as  clear  and 
satisfactorVf  in  order  to  acquit  on  the  ground  of  insanity,  as  the 
proof  of  the  crime  ought  to  be  to  find  a  sane  man  guilty."  The 
plain  and  unambiguous  meaning  of  this  language  is,  that  tne  defence 
of  insanity  cannot  be  available,  unless  it  is  proved  beyond  a  reason- 
able doubt.  In  another  portion  of  the  charge  the  judge  says : 
"  That,  if  the  evidence  of  sanity  and  of  insanity  be  on  an  even  bal- 
ance, or  so  nearly  an  equipoise  that  you  have  a  reasonable  doubt  of 
the  insanity  of  the  defendant,  he  is  in  that  case  to  be  considered 
sane,  and  therefore,  responsible  for  his  acts."  It  is  conceded  that 
this  is  sustained  by  English  cases,  and  by  cases  in  a  few  of  the 
States,  but  it  is  certain  that  it  is  in  contravention  of  a  large  number 
of  decisions  in  other  States  of  the  Union. 

We  have  had  no  case  in  our  own  State  where  the  exact  question 
involved  in  the  present  one  has  arisen ;  but  we  consider  the  princi- 
ple which  must  govern  the  decision  as  having  been  laid  down  in  the 
case  of  Coffee^  Ridley^  and  Short  v.  The  State,  3  Yer.  283,  and  fol- 
lowed ever  since  in  subsequent  cases.  These  cases  were  determined 
in  1832,  and  separate  opinions  were  given  by  Judges  Catron,  Green, 
and  Peck.  The  cases  had  been  tried  before  Judges  Stuart  and  Ken- 
nedy, of  whom  Judge  Catron  said :  "  They  are  gentlemen  of  decided 
talents,  accurate  and  extensive  information  on  thb  criminal  law,  and 
great  experience." 

They  had  charged  the  juries,  "  that  the  law  presumed  the  de- 
fendant innocent,  and  that  presumption  stood  until  the  fact  of 
killing  was  clearly  made  out  by  proof ;  and  if  they  entertained  a 
reasonable  doubt  as  to  the  fact  of  killing  by  the  defendant,  they 
should  acquit  him  ;  but  if  the  fact  of  killing  by  the  defendant  be 
proved,  the  law  presumed  him  guilty  of  murder,  unless  the  proof 
showed  clearly  and  satisfactorily  the  offence  was  one  of  less  magni- 
tude ;  and  therefore  if  they  entertained  doubts  under  the  testimony, 
whether  the  act  amounted  to  murder  or  manslaughter,  they  were 
bound  to  find  defendant  guilty  of  murder,  as  it  lay  upon  the 
defendant  to  show  clearly  and  beyond  a  reasonable  doubt,  that  the 
offence  was  not  murder,  but  manslaughter,  unless  it  appeared  other- 
wise in  the  testimony  of  the  State.  Judge  Catron  said :  "  The 
defendant  is  charged  with  the  fact  of  killing  and  the  intent  with 
which  it  was  done,  and  the  fact  and  the  intent,  must  concur  to  con- 
stitute the  crime.  The  fact  and  intent  are  charged  by  the  State, 
and  must  be  proved  to  the  conviction  of  the  jury.  But  suppose 
they  are  not  convinced  that  it  is  their  duty  to  find  the  defendant 
guilty ;  that  is  what  is  meant  by  reasonable  doubt." 

In  such  case,  he  says :  "  If,  from  this  whole  body  of  evidence, 
they  are  convinced  of  the  killing,  but  are  not  convinced  that  it  was 
done  with  malice,  they  ought  not  to  find  the  defendant  guilty  of 
murder."  Judge  Green  said :  "  There  is  no  reason  in  saying  that  a 
jury  must  acquit  upon  a  doubt  as  to  the  fact  of  killing,  and  yet 
upon  a  stronger  doubt  as  to  the  equally  important  fact  of  malice, 
they  must  convict.  It  is  admitted  that  if  this  state  of  the  mind 
(doubt)  exist  as  to  the  fact  of  killing,  an  acquittal  must  follow.  But 
not  80  as  it  relates  to  the  malice.     And  why  ?     Because  we  are  told 
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there  is  a  l^al  presumption  to  afford  the  mind  a  resting  place.  In 
answer  to  that  proposition,  it  has  already  been  shown  that  this  legal 
presumption,  which  was  primd  facia  evidence  of  the  fact,  has  b^n 
opposed  by  evidence  so  weakening  its  force  as  no  lon^r  to  be  satis- 
factory, and  consequently  a  doubt  as  to  the  fact  mus  presumed, 
must  now  exist.  I  hold,  therefore,  that  to  warrant  a  verdict  of 
guilty  of  murder  —  the  whole  evidence  taken  together  —  must 
generate  full  belief  of  the  guilt  of  the  party  as  consisting  in  the  kill- 
ing with  malice.  Whether,  therefore,  the  doubt  exists  as  to  the 
killing,  or  as  to  the  evidence  of  maUce  in  the  perpetrator,  it  results 
in  the  same  thing  -—  that  is,  a  doubt  whether  the  accused  be  guilty 
of  the  crime  of  murder."  Judge  Peck  concurred  in  the  reasoning 
and  conclusions  of  Judges  Catron  and  Green.  The  charges  of  the 
circuit  judges  were  overruled,  and  from  that  time  to  the  present, 
the  law  has  been  settled  in  our  State,  that,  if  the  proof  fails  to 
generate  full  conviction  of  every  material  ingredient  constituting 
the  crime  of  murder,  the  defendant  must  be  acquitted.  But  the 
question  is  now  raised,  whether  this  principle  of  law  is  applicable  to 
a  case  where  there  is  reasonable  doubt  of  the  sanity  of  the  defend- 
ant ?  The  criminal  judge,  it  has  been  seen,  adopts  the  same  doc- 
trine as  to  reasonable  doubt  in  the  matter  of  sanity  that  Judges 
Stewart  and  Kennedy  did  as  to  the  presumption  of  malice  from 
killing. 

Is  there  any  sound  reason  upon  which  it  can  be  held  that  a  doubt 
as  to  the^alice  in  the  killing  shall  operate  as  an  acquittal,  but  that 
a  doubt  as  to  the  sanity  of  the  defendant  at  the  time  of  the  killing 
shall  not  so  operate  ? 

'>  If  any  person  of  sound  memory  and  discretion,  unlawfully  kill 
any  reasonable  creature,  in  being,  and  under  the  peace  of  the  State, 
with  malice  aforethought,  either  express  or  implied,  such  person 
shall  be  guilty  of  murder.  Code,  4597.  We  have  adopted  the 
definition  of  murder  given  by  Sir  Edward  Coke.  The  person,  to  be 
guilty  of  murder,  must  be  of  sound  memory  and  discretion  ;  "  for," 
as  Blackstone  says,  ^^  lunatics  or  infants  are  incapable  of  committing 
any  crime,  unless  in  such  cases  where  they  show  a  consciousness  of 
domg  wrong,  and  of  course  a  discretion  or  discernment  between 
good  and  e^ol," 

Assuming  that  this  interpretation  of  the  words  **  sound  memory 
and  discretion  "  is  sufficiently  accurate,  it  may  be  safely  stated  that 
no  person  can  be  guilty  of  murder  who  has  not  sufficient  discretion 
or  discernment  to  distinguish  between  good  and  evil,  and  who  has  no 
consciousness  of  doing  wrong.  The  law  presumes  every  person  to 
have  this  sound  memory  and  discretion.  Therefore,  when  the  de- 
fendant was  put  upon  his  trial  for  murder,  it  was  not  necessary  for 
the  State  to  adduce  proof  of  his  sanity.  The  presumption  of  law 
stood  for  and  supplied  the  proof. 

If  he  relied  on  the  defence  of  insanity,  the  burden  of  proof  was 
upon  him  to  show  that  he  was  not  of  sound  memory  and  discretion, 
unless  the  proof  of  the  State  showed  that  he  was  not  of  sound 
memory  and  discretion.  To  warrant  a  conviction,  it  must  appear 
that  the  accused  was  capable,  at  the  time  of  the  killing,  of  distin- 
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guishing  between  good  and  evil,  and  had  a  consciousness  of  doing 
wrong.  If  he  was  thus  sane,  he  could  act  wilfully,  deliberately, 
maliciously,  and  premeditatedly.  We  have  seen,  that  to  justify  a  con- 
viction for  murder  in  the  first  degree,  the  State  must  show  beyond 
a  reasonable  doubt  that  the  killing  was  done  wilfully,  deliberately, 
maliciously,  and  premeditatedly.  All  these  are  essential  ingredients 
in  the  offence,  and  all  must  be  proved  beyond  reasonable  doubt. 
But,  suppose  the  proof  in  the  cause  makes  it  an  even  balance  in  the 
minds  of  the  jury,  whether  the  defendant  was  sane  or  insane.  How, 
in  that  state  of  doubt,  could  the  jury  find  that  the  defendant  did 
the  killing  wilfully,  deliberately,  mahciously,  and  premeditatedly  ? 
They  are  in  doubt  about  his  being  of  sound  memory  and  discretion. 
Of  course  they  must  doubt  whether  he  could  have  done  the  killing 
wilfully,  deliberately,  maliciously,  and  premeditatedly.  Yet,  in  the 
case  before  us,  the  judge  instructed  them  that  if  the  proof  left  their 
minds  in  equipoise  as  to  the  sanity  or  insanity  of  the  defendant,  the 
presumption  of  law  turned  the  scale,  and  the  defendant  must  be 
regarded  as  sane.  The  presumption  of  sanity  stands  for  sufficient 
proof  of  sanity  until  the  presumption  is  overturned.  When  the 
proof  of  insanity  makes  an  equipoise^  the  presumption  of  sanity  is 
neutralized — it  is  overturned,  it  ceases  to  weigh,  and  the  jury  are 
in  reasonable  doubt.  How,  then,  can  a  presumption,  which  has 
been  neutralized  by  countervailing  proof,  be  resorted  to  to  turn  the 
scale  ?  The  absurdity  to  which  this  doctrine  leads  will  be  more  ob- 
vious by  suppo&ing  that  the  jury  should  return  a  special  verdict. 
It  would  be  as  follows :  "  We  find  the  defendant  guilty  of  the  kill- 
ing charged,  but  the  proof  leaves  our  minds  in  doubt  whether  he 
was  of  such  soundness  of  memory  and  discretion  to  have  done  the 
killing  wilfully,  deliberately,  maliciously,  and  premeditatedly." 
Upon  such  a  verdict  no  judge  could  pronounce  the  judgment  of 
death  upon  the  defendant. 

It  is  impossible  to  read  the  evidence  in  this  case  and  not  feel 
shocked  by  the  enormity  and  atrocity  of  the  crime,  if  we  assume 
that  the  defendant  was  of  sound  memory  and  discretion.  An  old, 
quiet,  inoffensive  man  is  brutally  cut  to  pieces  with  an  axe  while 
he  is  sleeping  peacefully  in  the  room  with  the  defendant  and  his 
family.  No  provocation  had  been  given,  there  was  entire  friendship 
and  cordiality  between  them  when  they  retired  to  bed.  Yet  the 
jury  found  that  the  murder  was  attended  with  mitigating  circum- 
stances, and  the  defendant  was  sentenced  to  hard  labor  for  life  in 
thepenitentiary. 

We  have  searched  the  record  in  vain  for  any  semblance  of  a  single 
mitigating  circumstance.  We  are  forced  to  the  conclusion  that  the 
jury  doubted  whether  the  defendant  was  sane,  and  being  instructed 
by  the  court  that  such  doubt  would  not  justify  an  acquittal,  they 
gave  the  defendant  the  benefit  of  this  doubt  as  a  mitigating  cir- 
cumstance by  way  of  saving  him  from  the  gallows.  It  has  been 
earnestly  and  ably  pressed  upon  us  in  argument,  that  the  doctrine 
charged  by  the  criminal  judge  ought  to  be  adopted  from  consider- 
ations of  public  policy.  It  is  conceded  that  the  doctrine  ought  not 
to  be  carried  to  the  extent  of  subjecting  a  defendant  to  capiUil  pun- 
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ishment,  about  the  soandness  of  whose  memory  and  discretion  the 
juries  may  have  doubts.  This,  it  is  admitted,  would  be  too  shodc- 
ing  to  humanity  to  be  tolerated.  But  it  is  insisted  that  the  peace 
of  society,  and  the  prevention  of  the  repetition  of  such  horrible 
tragedies  by  defendants  whose  sanity  is  doubtful,  would  justify  the 
courts  in  holding  that  defendants  who  rely  upon  the  defence  of  in- 
sanity should  be  required  to  establish  their  defence  beyond  reason- 
able doubt,  otherwise  that  they  should  be  held  responsible  as  crim- 
inal, and  subjected  to  imprisonment  for  life. 

The  force  of  this  argument  is  much  strengthened  by  the  facts 

f)roven  as  to  the  violent  character  of  this  defendant.  To  turn  him 
oose  might  be  to  subject  some  other  innocent  victim  to  the  same 
fate  with  Diggins.  But  this  is  not  the  tribunal  to  which  the  con- 
sideration of  public  policy  can  be  appropriately  addressed.  Our 
business  is  to  administer  and  not  to  make  the  law.  We  find  the 
law  well  settled,  that  when  the  State  charges  a  citizen  with  crime, 
his  guilt  must  be  established  beyond  reasonable  doubt.  We  apply 
this  rule  to  the  worst  men  about  whose  sanity  no  doubt  is  raised, 
and  turn  them  loose  to  repeat  their  crimes,  because  tkey  are  entitled 
to  the  benefit  of  the  humane  doctrine  of  doubts.  With  what  show 
of  reason  or  humanity  could  we  reverse  the  rule  as  to  that  unfortu- 
nate class  of  citizens  whose  memory  and  discretion  is  found  to  be 
of  doubtful  soundness,  and  subject  them  to  imprisonment  for  life. 
If  the  law,  as  it  now  stands,  furnishes  no  remedy  for  the  protection 
of  society  against  the  danger  of  turning  loose  homicidal  maniacs, 
it  is  time  that  the  Legislature  had  provided  a  remedy.  But  it  seems 
to  us  that  every  society  has  the  remedy  within  its  reach.  We  do 
not  see  what  obstacle  is  in  the  way  of  having  all  such  cases  tried  by 
regular  proceedings  to  ascertain  the  fact  of  insanity,  and  for  the 
proper  disposal  of  its  unfortunate  victims.  Code  1553.  But  sec- 
tion 1554  of  the  Code  provides  specially  that  when  the  defence  of 
present  insanity  is  urged  on  the  trial  of  a  person  charged  with  a 
^e  which  suSjects  ^  to  imprisonment  ofdeath,  it  ^  the  dnty 
of  the  judge  to  submit  the  question  of  sanity  to  the  jury  as  a  pre- 
liminary question,  and  if  the  defendant  is  found  to  be  insane,  the 
judge  orders  him  to  the  lunatic  asylum.  The  fa^ts  of  this  case 
might  well  have  induced  the  judge  to  follow  the  directions  of  this 
section  of  the  Code. 

Our  duty  is  discharged  in  declaring  that  the  defendant  has  been 
convicted  and  sentenced  to  imprisonment  for  life  contrary  to  law. 
We  reverse  the  judgment,  and  remand  the  case  for  a  new  trial. 
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ABORTION. 


1.  A  man  and  woman  were  jointly  indicted  for  feloniously  administering  to  C.  a 
noxious  thing,  to  the  jurors  unknown, '  with  intent  to  procure  miscarriage. 
Reg,  y.  HoUi$y  142. 

2.  C.  being  in  the  family  way  went  to  the  male  prisoner,  who  said  he  would  giye 
her  some  stuff  to  put  her  nsht,  and  gaye  her  a  light  colored  medicine,  and  told 
her  to  take  two  spoonfVds  tul  she  became  in  pain.  She  did  so,  and  it  made  her 
ill.  She  then  went  to  him  again,  and  he  said  the  safest  course  would  be  to  get 
her  a  place  to  go  to.  He  told  her  that  he  had  found  a  place  for  her  at  L.,  and  gaye 
her  some  more  of  the  stuff,  which  he  said  he  wanted  to  take  effect  when  she  got 
there.  They  wMit  together  to  L.  and  met  the  female  prisoner,  who  said  she  had 
been  down  to  the  station  seyeral  times  the  day  before  to  meet  them.  C.  then 
began  to  feel  pain,  and  told  the  female  prisoner.  Then  the  male  prisoner  told 
her  what  he  had  giyen  C.  They  all  went  home  to  the  female  prisoner's,  and  the 
male  prisoner  then  gaye  C.  another  bottle  of  similar  stuff  m  the  female  pris- 
oner's presence,  and  told  her  to  take  it  like  the  other.  She  did  so  and  became 
yery  ill,  and  next  day  had  a  miscarriage,  the  female  prisoner  attending  her  and 
proyiding  all  things.  Held^  that  there  was  eyidence  that  the  stuff  administered 
was  a  noxious  thing  within  the  act  24  &  25  Vict.  c.  100,  s.  58.  Heldy  also,  that 
there  was  eyidence  of  the  female  prisoner  being  an  accessory  before  the  fact, 
and  a  party,  therefore,  to  the  admmistration  of  the  noxious  thing.     Ih* 

ACCOMPLICE. 
See  Evidence,  tit  Accomplice. 

ADULTERY. 

1.  In  Illinois,  the  statutory  crime  of  adultery  under  R.  S.  Crim.  Code,  §  123,  can- 
not be  proyed  by  a  single  act,  or  eyen  a  number  of  acts,  of  illicit  intercourse. 
The  statute  requires  an  "open  state  of  adultery."  The  liring  together  must 
be  open  and  notorious,  as  if  the  relation  of  husband  and  wife  existed,  and  the 
illicit  intercourse  habitual.     Miner  y.  People^  655. 

2.  Adultery  is  illicit  intercourse  between  a  married  person  and  one  of  the  oppo- 
site sex,  whether  married  or  single,  and  to  sustain  tne  charge  there  must  be  proof 
of  actual  and  not  reputed  marriage.    Ih. 

AFFRAY. 

1.  An  indictment  for  an  affray  charging  a  fighting  in  a  public  place  is  good,  with- 
out further  description  of  the  place.     Wuson  y.  Stftte^  550. 

2.  A  fi^ht  commenced  in  priyate,  but  carried  by  flight  and  pursuit  to  places  where 
people  are  assembled,  is  an  affray.    lb, 

8.  A  person,  afler  having  been  conyicted  of  an  affray,  before  a  court  of  compe- 
tent jurisdiction,  cannot,  for  the  same  act  that  gaye  rise  to  such  prosecution,  be 
conyicted  of  an  assault  and  battery  ;  and  this  rule  applies,  altnough  the  affi- 
dayit  upon  which  the  conyiction  for  the  affray  was  had  may  haye  &en  defec- 
tiye.    Priiz  y.  State,  554. 

4.  Where  the  State  prosecutes  and  conyicts  for  the  affray,  she  assumes  that  the 
act  or  acts  committed  constituted  that  offence ;  and  haying  had  the  conyiction, 
she  cannot  be  heard  to  say  that  the  same  act  or  acts  constituted  another  and 
different  misdemeanor,  and  obtained  another  conyiction  therefor.    Ih, 
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AGENCY. 
See  Intoxicating  Liquorb. 

ARMS. 
See  LockeU  t.  State^  461  ;  Andrewi  t.  State,  466,  and  note  ;  Com,  t.  Branhamj  523. 

ARREST. 
See  Homicide,  12,  22;  Officer,  2. 

ARSON. 

1.  It  is  not  necessary  in  a  count  in  an  indictment  for  arson  laid  under  sect.  7  of 
24  &  25  Vict.  c.  97,  to  allege  an  intent  to  defraud,  and  it  is  sufficient  to  follow 
the  words  of  the  section  without  substantively  setting  out  the  particolar  ^<  cir- 
cumstances "  relied  on  as  constituting  the  offence.     Reg.  v.  HeseUine,  106. 

2.  Evidence  of  experiments  made  subsequently  to  the  fire  is  admissible  in  order 
to  show  the  way  in  which  the  buildine  was  set  fire  to.    Ih. 

3.  The  prisoner  set  fire  to  a  ^antity  of  straw  placed  in  a  lorry  and  left  for  the 
night  in  the  yard  of  an  inn  on  the  way  to  market.  Held^  that  upon  these  facts 
a  conviction  on  an  indictment,  charging  him  with  setting  fire  to  a  stack  of  straw 
under  Stat  24  &  25  Vict.  c.  97,  sec.  77,  could  not  be  sustained.  Reg,  t.  Satck- 
well,  199. 

4.  The  remains  of  a  wooden  dwelling-house,  after  a  previous  fire,  which  left  only 
a  few  rafters  of  the  roof,  and  injured  the  sides  ana  floors  so  as  to  render  it  un- 
tenantable, and  which  was  being  repaired,  heldy  not  to  be  a  building  within  sec. 
7  of  32-33  "Vict.  c.  22,  so  as  to  be  the  subject  of  arson.    Reg,  v.  LcSbadie,  204. 

5.  Arson  is  an  offence  against  the  habitation,  and  regards  the  possession  rather 
than  the  property  ;  and  a  husband  living  with  his  wife  and  navine  a  rightfid 
possession  jointly  with  her,  of  a  dwelling-house  which  she  owns  and  they  both 
occupy,  is  not  guilty  of  arson  in  burning  such  dwelling-house.  Snyder  t.  Peo- 
ple, 547. 

6.  The  Michigan  statutes  for  the  protection  of  the  rights  of  married  women  have 
not  affected  the  marital  unity  of  husband  and  wife  ;  nor  have  they  changed  the 
common  law  rule  as  to  arson,  when  the  burning  is  by  the  husband  of  the  house 
of  the  wife,  occupied  as  a  dwelling  or  residence  by  both  ;  such  burning  would 
not  be  arson  at  common  law,  nor  is  it  the  burning  of  "  the  dwelling-house  of 
another  "  contemplated  by  the  statute.     Ih, 

7.  Whether  the  rule  would  be  the  same  where  the  family  relation  is  broken  up, 
in  fact,  and  husband  and  wife  are  living  apart  from  each  other —  Qucne,     Ih, 

ASSAULT  AND  BATTERY. 

1.  An  indictment  against  two  persons  for  assault  and  battery  upon  three  persons 
is  good.     Fowler  v.  State,  295. 

2.  It  is  no  defence  to  an  indictment  for  an  assault  with  intent  to  inflict  bodily 
injury,  that  the  person  assaulted  had  previously  without  rieht  shut  off  water 
from  the  ^Ich  where  the  defendant  was  at  work,  and  thereby  prevented  him 
from  working  his  mining  ground ;  neither  is  evidence  of  these  facts  admissible 
as  a  part  of  the  res  gestoi.     Territory  v.  Drennan,  552. 

3.  After  conviction  for  assault  with  intent  to  murder,  the  defendant  moved  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  which  had  reference  to 
threats  made  by  Uie  assaulted  party ;  the  court  below  overruled  the  motion, 
and  this  court  sustains  the  ruling.  To  a  prosecution  for  assault  with  intent  to 
murder,  it  is  no  defence  that  the  assaulted  party  had  made  threats  against 
the  accused ;  and  it  is  no  mitigation  of  the  offence  that  the  assaulted  party  had 
armed  himself  for  a  voluntary  fight,  it  appearing  that  the  accused,  after  arming 
himself,  sought  to  renew  the  combat.    Murray  v.  State,  654. 

4.  In  Nevada,  an  indictment  charging  that  defendant,  '*  without  authority  of  law 
and  with  malice  aforethought,  did  shoot  at  A  B  with  a  shot-gun  loaded  with 
leaden  bullets,  with  intent  to  kill  him,  the  said  A  B,"  &c,  being  in  the  form 
prescribed  by  statute,  is  good  after  verdict.     State  v.  Robey,  674. 

5.  An  indictment  charging  an  assault  with  intent  to  commit  murder  will  sostahn  a 
conviction  of  an  assault  with  a  deadly  weapon  with  an  intent  to  inflict  a  bodiij 
injury.    Ih, 
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5.  Where  upon  a  trial  for  an  assault  with  intent  to  murder  it  appeared  that  four 
negroes,  alter  a  rencounter  with  two  white  men  and  a  negro,  followed  them, 
armed  with  guns,  with  an  express  purpose  to  kill  the  negro  and  to  have  revenge 
on  the  white  men,  and  went  to  the  house  where  the  negro  lived,  and  inquired 
for  him,  when  they  were  confironted  by  the  white  men  and  asked  "  What's  up 
now  ?  '*  when  one  of  the  prisoner's  party  said,  "  Nothing,  G — d  d — n  it ;  we 
will  show  you,''  and  fired;  it  was  held,  that  the  evidence  not  establishing  a 
specific  intent  to  kill  the  prosecutor,  and  the  shooting  being  so  sudden  that 
tnere  was  no  time  for  consultation  between  the  person  firing  and  the  prisoner, 
the  previous  design  to  kill  the  particular  individual  assaulted  was  not  estab- 
lished as  to  the  party ;  and  that  the  intent,  if  formed  in  the  mind  of  the  indi- 
vidual assailant,  was  not  brought  home  to  the  prisoner  by  any  expression  or 
act  of  his  at  the  time  of  the  shooting.    Maxwell  v.  Stale,  696. 

7.  In  Tennessee,  on  an  indictment  founded  upon  Code,  §  4626,  for  assault  with 
intent  to  commit  murder  in  the  first  degree,  it  is  error  to  charge  that  an  assault 
by  *'  lying  in  wait"  is,  as  matter  of  law,  deliberate,  &c.    It  is  evidence  of 
deliberation,  &c.,  but  the  deliberation,  &c.,  is  not  a  conclusion  of  law,  but  a 
question  of  fact.     Floyd  v.  State,  757. 

8.  On  an  indictment  for  carnal  knowledge  of  a  girl  above  ten  years  of  age  and 
under  twelve,  and  also  for  an  assault.  Held,  on  the  latter  count,  that,  aluiough 
consent  would  be  a  defence,  consent  extorted  by  terror  or  induced  by  the  influ- 
ence of  a  person  in  whose  power  she  feels  herself,  is  not  really  such  consent  as 
will  have  tnat  effect.    Reg.  v.  Woodhurst^  813. 

BAIL. 

1.  A  United  States  commissioner,  as  respects  the  taking  of  bail,  has  the  same 
power  as  a  state  magistrate,  and  no  greater.     U.  S,  v.  Morton^ s  Sureties,  431. 

2.  The  statute  of  Missouri  provides  that  a  magistrate  may  adjourn  the  examina- 
tion of  a  prisoner  for  a  period  not  exceeding  ten  days  at  one  time.  At  the 
request  of  a  prisoner  charged  with  violating  the  revenue  law,  a  commissioner 
adjourned  the  examination  for  nineteen  days,  and  took  bail  for  his  appearance 
at  the  end  of  that  time.  The  bail  having  been  forfeited,  held,  on  a  suit  against 
die  sureties,  that  the  commissioner's  order  for  the  appearance  of  the  accused 
after  an  interval  of  nineteen  days  was  directly  contrary  to  law,  and  that  the 
recognizance  for  such  appearance  was  invalid  ;  and  that  the  consent  of  the 
accused  could  not  confer  jurisdiction  or  power  to  make  the  order,  nor  does  it 
estop  him  or  his  sureties  to  set  up  the  invalidity  of  the  recognizance.    lb. 

3.  The  fact  that  persons  offered  as  bail  have  received  transfers  of  property,  with- 
out consideration,  from  friends  of  the  defendant,  to  enable  them  to  qualify  as 
bail,  is  not  an  objection  to  them.    People  v.  Ingersoll,  636. 

4.  It  seems  it  would  be  otherwise,  if  the  transfer  was  made  by  the  defendant 
himself.    lb. 

BANKRUPTCY. 

1.  The  Debtors'  Act  (32  &  83  Vict.  c.  62),  s.  19,  enacts:  That  in  indictments 
for  offences  under  thiat  act  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  in  the  words  of  the  act,  specifying  the  offence,  **  without  set- 
ting out  any  debt,  act  of  bankruptcy,  trading,  adjudication,  or  any  proceed- 
ings in,  or  order,  warrant,  or  document  of  any  court  acting  under  the  Bank- 
ruptcy Act,  1860."  Held^  that  an  indictment  for  misdemeanor  framed  upon 
sect.  11,  sub-sect.  13,  of  the  Act,  which  enacts,  *'  that  if  Vrithin  four  months 
next  before  the  presentation  of  a  bankruptcy  petition,  the  trader  by  any  false 
representation,  or  other  fraud,  has  obtained  any  property  on  credit  and  has  not 
paid  for  the  same,"  which  merely  charged  **  that  a  bankruptcy  petition  was 
presented  against  the  defendant  to  the  county  court,  &c.,  upon  which  the  defend- 
ant was  adjudged  bankrupt,  and  that  the  defendant  witmn  four  months  before 
the  presentation  of  the  said  petition  did  by  certain  false  representations  obtain 
from  B.  on  credit,  certain  property,  and  has  not  paid  for  the  same,"  was  suffi- 
cient in  arrest  of  judgment  under  the  above  statute,  and  also  under  Peel's  Act 
(7  Geo.  4,  c.  64),  s.  20.     Reg.  v.  Watkinsoii,  86. 

2.  Sect.  11  of  the  Debtors'  Act,  1869  (32  &  33  Vict.  c.  62)  enacts  that  any  per- 
son adjudged  bankrupt  shall  be  deemed  guilty  of  a  misdemeanor  if,  within  four 
months  next  before  the  presentation  of  a  bankruptcy  petition  against  him,  he 
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fraudulently  removes  any  part  of  his  property,  of  the  value  of  10/.  or  upwards. 
H.  was  tried  on  an  indictment  charnng  that  he  and  others  '*  unlawfully  and 
wickedly  did  conspire,  combine,  coolederate,  and  agree  together,  contrary  to 
the  provisions  of  the  Debtors'  Act,  1869,  and  within  foiur  months  next  before 
the  presentation  of  a  bankruptcy  petition  against  the  said  H. ,  fraudulently  to 
remove  part  of  the  property  of  the  said  H.,  to  the  value  of  10/.  and  upwards, 
that  is  to  say,  divers,  &c.,  he  the  said  H.  then  and  there  being  a  trader  and 
liable  to  become  bankrupt;  "  and  having  pleaded  not  guilty,  was  convicted  and 
sentenced.  Error  having  been  brought  on  the  ground  that  the  indictment  con- 
tained no  allegation  that  H.  ever  was  adjud^d  bankrupt.  Heldf  first,  that 
the  offence  of  conspiracy  was  complete  as  soon  as  an  agreement  had  been  en- 
tered into  to  remove  the  goods  in  contemplation  of  an  adjudication  of  bank- 
ruptcy, even  though  no  such  adjudication  ever  took  place;  secondly,  that  after 
verdict  it  must  be  taken  to  have  been  proved  that  tne  agreement  waa  entered 
into  in  contemplation  of  an  adjudication,  though  this  was  not  averred  in  the 
indictment,  such  defect  being  cured  by  the  verdict;  thirdly,  that  as  to  aider 
by  verdict  at  common  law  there  is  no  distinction  between  criminal  and  civil 
pleadings.     Heymann  v.  The  Queen,  88. 

3.  The  compulsory  examination  of  a  bankrupt  under  oath  cannot  be  given  in 
evidence  against  him  on  a  criminal  proceedins;.     U,  S,  v.  PrescoU,  439. 

4.  Evidence  that  one  who  was  a  retailer  bought  on  credit  great  quantities  of 
goods  upon  the  statement  that  they  were  to  be  used  for  resale  in  his  business, 
and  made  false  representations  of  his  financial  ability,  and  reshipped  the  goods 
directed  in  cipher  for  sale  by  auction  in  another  city,  is  evidence  from  which 
a  jury  may  infer  guilt  upon  an  indictment  under  the  44th  sec.  of  the  Bankrupt 
Act  for  obtaining  goods  on  credit  with  intent  to  defraud.    U,  S,  v.  Franh,  441. 

5.  In  an  indictment  under  sec.  44  of  the  Bankrupt  Act,  for  obtaining  goods  on 
credit  with  intent  to  defraud,  the  proceeding  in  the  Bankrupt  Court  must  be 
pleaded  witii  such  particularity  as  to  show  amrmatively  that  an  adjudication  of 
Dankruptcy  was  made  upon  a  case  in  which  the  court  had  jurisdiction.  The 
indictment  must  set  out  the  filing  of  the  petition,  the  name  of  the  petitioning 
creditor,  the  amount  of  his  debt,  the  alleged  act  of  bankruptcy,  and  the  adju- 
dication of  the  Bankrupt  Court.  The  description  of  the  goods  obtained,  as 
**  a  large  quantity  of  boots  and  shoes,"  is  too  uncertain.     {7.  S,  v.  Prescotty  444. 

BILLIARD  TABLE. 

An  indictment  on  the  Mass.  Gen.  Sts.  c.  88,  §  70,  may  be  maintained  against  the 
owner  of  a  building,  upon  proof  that  he  fitted  up  a  room  in  it  with  a  billiard 
table,  and  let  it  and  the  table  for  a  weekly  rent,  to  a  tenant,  in  whose  poisses- 
sion,  with  the  defendant's  knowledge,  the  table  was  used  for  playing  at  billiards 
for  hire,  gain,  or  reward,  without  any  license  from  the  mayor  and  aldermen  or 
selectmen.     Com.  v.  Adams,  191. 

BOARDING  VESSEL  UNLAWFULLY. 

1.  Section  62  of  the  Act  of  June  7th,  1872  (17  U.  S.  Stat,  at  Large,  276),  mak- 
ing it  an  indictable  offence  to  go  on  board  of  a  ship  about  to  arrive  at  the  place 
of  ner  destination,  before  her  actual  arrival,  and  before  she  has  been  completely 
moored,  without  permission  of  the  master,  is  a  valid  enactment.  U.  S,  y.  An- 
derson, 428. 

2.  The  offence  is  indictable  under  section  62,  and  is  punishable,  on  conviction,  by 
the  imposition  of*  a  penalty  not  exceeding  $200,  and  imprisonment  until  the 
payment  thereof,  not  exceeding  six  months.    Ih, 

3.  It  is  not  necessar)'  for  the  United  States,  in  such  a  prosecution,  to  prove  that 
the  prisoner  was  not  in  the  United  States  service,  or  was  not  duly  authorized 
by  law  to  go  on  board  of  the  vessel,     fb, 

4.  A  runner  for  a  licensed  keeper  of  a  salient'  boarding  house,  is  not  exempt  from 
the  prohibition  of  section  62.    Tb. 

5.  Climbing,  in  the  act  of  entering  on  the  vessel,  upon  the  rail  of  the  resael, 
from  a  boat,  without  permission,  is  within  the  prohibition.     lb, 

6.  Proof  that  the  master  was  not  on  board,  and  that  the  mate  in  command  gave 
no  permission,  and  caused  the  defendant  to  be  arrested  on  the  spot,  is  suflicient 
to  support  a  conviction,  in  the  absence  of  evidence  showing  a  permission  by 
the  master,    lb. 
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7.  When  the  offence  can  be  committed  by  boarding  an  inward-bound  yessel, 
laden  with  cargo,  at  anchor,  considered.    Ih, 

8.  Tbs  section  is  intended  to  protect  foreign  vessels,  as  well  as  vessels  of  the 
United  States.    Ih, 

BUILDING. 

See  note,  p.  207. 

CHARACTER. 

On  a  trial  on  an  indictment  for  murder,  under  the  statutes  of  Alabama*,  the  jury 
are  not  only  required  to  pass  upon  the  ^ilt  or  innocence  of  the  accused,  but 
also,  on  conviction,  to  find  by  their  verdict  whethef  it  be  murder  in  the  first  or 
second  degree,  and  determine  the  character,  the  extent,  and  severity  of  the 
punishment  to  be  inflicted.  Evidence,  therefore,' of  the  general  bad  character 
of  the  deceased  as  a  turbulent,  blood-thirsty,  revengefm,  dangerous  man,  is 
competent,  relevant,  and  proper  evidence  (alwoush,  under  the  circumstances  of 
the  particular  case,  it  may  not  be  sufiicient  to  reduce  the  offence  from  murder 
to  manslaughter)  to  enable  the  jury  to  determine  the  degree  of  the  offence,  and 
the  character  and  measure  of  the  punishment.    Fields  v.  Slater  635. 

See  Evidence,  tit.  Character. 

CONCEALED  WEAPONS. 

1.  The  word  *'  travelling,"  used  in  section  8555  of  the  Revised  Code  of  Alabama, 
means  to  pass  from  place  to  place,  whether  for  pleasure,  instruction,  business, 
or  health,  and  the  length  of  the  journey  does  not  destroy  the  character  of  the 
occupation.     Lockeit  v.  StatCy  461. 

2.  A  person  who  is  a  passenger  and  passing  on  a  railway  train  from  Selma  to 
Marion,  a  distance  of  twenty-eight  miles,  to  seek  employment,  is  ^*  travelling  '* 
in  the  sense  of  the  statute,  and  may  carry  a  pistol  concealed  about  his  person. 
lb. 

See  Andrews  v.  State,  466,  and  note,  for  discussion  as  to  constitutionality  of  laws 

prohibiting  the  carrying  of  concealed  weapons. 

CONSPIRACY. 

1.  An  indictment  for  conspiracy  at  common  law  will  lie  against  two  or  more  per- 
sons for  conspiring  to  commit  an  offence  for  which  special  provision  is  made 
by  statute.     Reg,  v.  Bunn,  62. 

2.  The  defendants,  servants  of  a  gas  company  under  contract  of  service,  being 
offended  by  the  dismissal  of  a  fellow-servant,  agreed  together  to  quit  the  service 
of  their  employers,  without  notice,  and  in  breach  of  ueir  contracts  of  service, 
by  reason  oi  which  the  company  were  seriously  impeded  in  the  conduct  of  their 
business.  Being  indicted  for  a  conspiracy,  it  was  contended  that  the  stat  84  & 
85  Vict.  c.  81j  having  determined  that  no  act  shall  be  illegal  merely  by  reason 
of  its  being  in  restraint  of  trade,  and  having  also  defined  the  o£fence  of  **  ob- 
structing or  molesting,'^  and  otherwise  determined  what  shall  be  deemed  to  be 
offences  as  between  masters  and  servants,  had  virtually  declared  all  other  acts 
not  to  be  punishable.  But,  held,  that  the  provisions  of  the  statute  had  not  af- 
fected the  common  law  of  conspiracy,  for  which  an  indictment  would  lie.    lb. 

8.  The  Questions  submitted  to  the  jury  were  as  follows :  — 

First.  Did  the  defendants  agree  together  to  force  the  company  against  its  will  to 
employ  a  man  it  objected  to  employ  ? 

Second.    If  so,  was  this  sought  to  be  done  by  Improper  threats  or  molestation  ? 

Third.  Molestation  being  anything  done  with  improper  intent,  to  the  unjustifiable 
annoyance  and  interference  with  the  master  in  the  conduct  of  his  business,  and 
such  as  would  be  likely  to  have  a  deterring  effect  on  a  man  of  ordinary  nerve, 
—  was  a  quitting  of  the  employ  without  notice,  and  breaking  of  the  contract  of 
service,  to  the  undoubtedly  serious  injury  of  the  master,  a  molestation  within 
the  above  meaning  of  the  term  ? 

Fourth.  Did  the  ddTendants  agree  together  to  force  their  employer  to  do  what 
they  desired  by  such  a  molestation  ? 

Fifth.  Did  the  defendants  endeavor  to  enforce  their  object  by  simultaneously 
breaking  their  contracts  of  service  ? 
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A  conspiracy  may  be  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  unlawful 
means.  If  the  jury  deemed  the  object  lawful,  they  would  further  say  if  the 
means  employed  were  lawful  or  unlawful.     Jb. 

4.  An  indictment  alleging  a  conspiracy  to  murder  a  living  infant  will  not  be  sup* 
ported  by  evidence  of  a  conspiracy  existing  previous  to  the  birth  of  such  in- 
fant, unless  the  agreement  and  intention  continue  subsequently  to  the  birth. 
Reg.  V.  BankSf  96. 

5.  A  design  by  two  persons,  by  different  means,  to  murder  a  child  of  which  a 
woman  is  pregnant,  and  expects  soon  to  be  delivered,  is  sufficiently  proximate 
to  be  the  subject  of  a  conspiracy.    lb, 

6.  A.  wrote  ana  put  in  the  post-office  at  H.,  at  four  o'clock  one  afternoon,  a  letter 
addressed  to  B.  at  W.,  containing  a  sugscestion  for  the  murder  of  a  child  to 
which  B.  was  expecting  to  give  birth.  The  child  was  born  at  one  a.  m.,  on 
the  following  morning.  The  letter  posted  at  H.  would  have  been  in  the  ordi- 
nary course,  and  was  in  fact  delivered  at  the  house  where  B.  lodged  at  eight 
o'clock  on  the  morning  of  the  day  after  it  was  posted  at  H.  The  letter  never 
came  to  B.'s  hands,  being  intercepted  by  the  landlady  of  the  house.  Held,  on 
these  facts,  that  the  jury  might  find  that  the  act  of  A.  continued  until  the  let- 
ter was  delivered  at  the  house  of  B. ,  and  if  the  letter  had  reached  B.,  that  A. 
miorht  properly  have  been  convicted  of  soliciting  and  inciting  B.  to  murder  her 
child,  and,  the  letter  having  been  intercepted,  mat  A.  could  oe  convicted  of  an 
attempt  to  solicit  and  incite  B.  to  murder  ner  child.    lb, 

7.  Where  parties  combine  to  commit  an  offence,  and  a  homicide  is  committed  by 
a  part  of  them  in  an  attempt  to  escape ;  one  who  did  not  consent,  and  was  not 
pnvy  in  fact  to  the  homicide,  cannot  be  held  responsible  by  reason  of  the  origi- 
nal combination.     People  v.  Knapp^  252. 

8.  An  indictment  for  conspiracy,  which  charges  that  the  defendants  did  unlaw- 
fully and  feloniously  conspire  to  rob  and  steal  from,  &c. ,  is  not  open  to  the  ob- 
jection that  it  charges  more  than  one  offence.     State  v.  Sterling ,  569. 

9.  In  a  prosecution  for  conspiracy,  the  offence  may  be  established  by  evidence 
purely  circumstantial.    lb. 

See  Bankruptcy,  2. 

CONSTITUTIONAL  LAW. 

1.  Pardon  before  sentence.     Com,  v  Lockwoody  168. 

2.  Legislative  power  is  an  attribute  of  sovereignty  belonging  to  the  people,  to  be 
exercised  only  by  their  representatives.  The  extent  of  die  grant  of  it  to  the 
Legislature,  witn  its  reservations  and  restrictions,  are  to  be  found  only  in  the 
Constitution  itself.    State  v.  Allmond,  301. 

8.  The  Legislature  has  power,  as  a  police  regulation,  to  prohibit  the  sale  of  intox- 
icating hquor  ;  subject  only  to  the  laws  of  the  United  States  regulating  imports; 
and  these  protect  it  only  in  the  hands  of  the  importer,  in  the  origin^  cask  or 
package.     Tb. 

4.  Though  a  state  is  bound  to  admit  an  article  thus  imported  under  the  laws  of 
Congress,  it  is  not  bound  to  find  a  market  for  its  sale.     lb, 

5.  When  sold  by  the  importer  in  the  original  cask  or  package,  or  when  broken  up 
for  retail  sale,  it  becomes  subject  to  the  state  laws ;  and  may  be  taxed,  or  the 
sale  of  it  prohibited.     lb. 

6.  Property  in  an  article  is  the  right  to  have  and  use  it  subject  to  law.  The  right 
of  sale  is  not  an  essential  ingredient  that  may  not  be  separated  from  the  owner- 
ship ;  and  a  law  regulating  or  prohibiting  the  sale,  does  not  take  away  any 
vested  right  of  property,    lb. 

7.  In  the  social  state,  individual  property  is  necessarily  held  subject  to  such  laws 
of  regulation  as  are  required  for  the  well  being  of  society  ;  and  in  a  sovereign 
state,  die  Legislature  having  the  power  to  pkss  such  laws  must  judge  o£  its 
limits  and  extent,    lb, 

8.  The  Delaware  Act  of  1855,  prohibiting  the  sale  of  intoxicating  liquor  for  any 
other  than  *'  mechanical,  chemical,  and  medicinal  purposes  only,  and  pure  wines 
for  sacramental  use,"  saving  the  rights  of  the  importer  of  foreign  liquor  under 
the  importation  laws,  is  constitutional.    lb. 

9.  The  Tennessee  Act  of  1870,  c.  S9,  making  it  a  felony  for  white  persons  and 
negroes  to  marry  or  cohabit  together  as  man  and  wife,  is  a  valid  act,  not  affected 
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by  the  Constitution  of  tihe  United  States,  the  Civil  Rights  Bill,  or  Enforcement 
Liaw.     Lonas  v.  State,  452. 

10.  The  Tennessee  Act  of  1870,  c.  13,  to  prohibit  the  canying  of  deadly  weapons, 
is  constitutional.     Andretos  t.  State,  466,  and  note. 

11.  The  Constitution  of  the  United  States,  art.  2,  of  Amendments,  declaring  the 
right  of  the  citizen  to  bear  arms,  is  a  restriction  alone  upon  the  United  States, 
and  has  no  application  to  the  state  governments.    lb. 

1 2.  The  right  to  bear  arms  for  the  common  defence  does  not  mean  the  right  to 
bear  them  ordinarily  or  commonly,  for  individual  defence  ;  but  has  reference  to 
the  right  to  bear  arms  for  the  defence  of  the  community  against  invasion  or 
oppression,    lb, 

IS.  The  citizen  has  at  all  times  the  right  to  keep  the  arms  of  modern  warfare, 
and  to  use  them  in  such  manner  as  they  are  capable  of  being  used,  without  an- 
noyance and  hurt  to  others,  in  order  that  he  may  be  trained  and  efficient  in 
their  use.     lb. 

14.  The  right  to  ieep  arms  of  warfare  cannot  be  prohibited  by  the  Lepslature 
under  the  permissive  clause  of  the  Constitution  of  1870,  allowing  the  Legisla- 
ture to  regulate  the  "  wearing'*  of  arms.  The  use  of  such  arms  may  be  re- 
stricted as  to  manner,  time,  or  place,  due  regard  being  had  to  the  right  to  keep 
and  bear,  for  the  constitutional  purpose,  but  cannot  be  prohibited.     lb. 

15.  The  right  to  keep  or  bear  other  arms,  not  being  protectee^  by  the  Constitution, 
may  be  absolutely  prohibited.    lb. 

16.  A  sentence  to  six  months*  imprisonment  or  the  payment  of  a  fine  of  $250  and 
costs,  for  an  assault  and  battery,  is  not  void  as  miposing  an  excessive  fine  or 
inflicting  a  cruel  or  unusual  punishment.     Whitten  v.  State,  579. 

17.  Under  the  Constitution  of  Tennessee,  art  1,  s.  9,  giving  to  a  person  accused 
the  right  to  be  heard  by  himself  and  his  counsel,  the  right  conferred  is  not  to 
make  a  sworn  or  unsworn  statement  of  facts  not  otherwise  proved,  but  to  argue 
the  case  upon  the  facts  in  evidence.     Wilson  v.  State,  582. 

18.  The  Constitution  of  West  Virginia  provides  that  indictments  shall  conclude 
*'  against  the  peace  and  dignity  of  the  State  of  West  Virginia.**  Held,  that  a 
conclusion  "  against  the  peace  and  dignity  of  the  State  of  W.  Virginia  **  was 
bad.  Held,  further,  that  the  prisoner  was  not  to  be  considered  as  having  waived 
his  right  to  object  to  a  non-compliance  with  the  constitutional  provision  by  failing 
to  make  the  objection  by  a  motion  to  quash,  or  a  motion  in  arrest  of  judgment. 
Lemons  v.  State,  666. 

19.  The  Act  of  the  Legislature  of  Florida  of  1866  authorizing  judges  of  the  Cir- 
cuit Courts  to  hold  extra  and  special  terms  whenever  in  their  judgment  the  pub- 
lic welfare  and  the  cause  of  justice  require  it,  is  not  repugnant  to  the  letter  or 
spirit  of  the  present  Constitution  of  that  State.    Barber  v.  State,  728. 

See  Boarding  Vessel  Unlawfully  ;  Pleading  7. 

CONTEMPT. 

1.  A  person  had  been  committed  for  perjury  by  the  judge,  who  tried  an  ejectment 
in  which  he  was  claimant,  and  in  which  the  issue  was  the  question  of  his  iden- 
tity with  a  certain  baronet  alleged  by  the  defendants  to  oe  dead.  The  jury, 
during  the  defendant's  case,  had  expressed  themselves  satisfied  that  the 
claimant  was  not  the  person  he  swore  he  was,  and  he  elected  to  be  nonsuited. 
The  grand  jury  at  the  Central  Criminal  Court  found  true  bills  against  him  for 
perjury  and  forgery;  the  prosecution  removed  the  indictments  by  certiorari  into 
this  court;  and  it  had  been  fixed,  upon  application  of  the  Attorney  General, 
that  the  trial  should  take  place  at  bar  next  Easter  term.  The  defendant  and 
his  friends,  amongst  whom  were  two  members  of  Parliament  and  one  barristcr- 
at-law,  had  held  public  meetings  for  the  purpose  of  obtaining  money  for  the 
defence  at  the  forthcoming  trial,  and  remarks  had  been  made  by  the  defendant 
and  the  three  friends  mentioned,  imputing  perjury  and  conspiracy  to  the  wit- 
nesses for  the  defence  at  the  trial  of  the  ejectment,  and  prejudice  and  partiality 
to  the  Lord  Chief  Justice  of  this  court,  who,  they  said,  had  proved  himself  unfit 
to  preside  at  the  trial  of  the  indictments.  They  also  asserted  the  innocence  of 
the  defendant,  and  the  injustice  of  his  treatment.  Held,  that  the  trial  of  these 
indictments  was  a  proceeding  of  the  court  then  pending  ;  that,  although  the 
remarks  at  the  meetings  might  be  the  subject  t>f  a  criminal  information,  yet  the 
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parties  who  made  them  might  also  be  prosecuted  summarily  for  contempt  of 
court ;  that  these  remarks  indicated  an  attempt  by  means  of  vituperation  to 
deter  the  Lord  Chief  Justice  from  taking  any  part  in  the  trial,  and  also  by  at- 
tacks on  the  witnesses  themselves  to  influence  the  public  mind  and  prejudice  the 
jury ;  that  they  unwarrantably  interfered  with  the  even  and  ordinary  course  of 
justice ;  that  it  was  no  excuse  that  the  motive  or  purpose  for  which  the  meet- 
ings were  held  was  justifiable,  nor  that  the  attempt  to  interfere  with  the  course 
of  justice  was  inefifectual ;  that  the  proceedings  were  a  gross  contempt  of  court ; 
and  that  it  was  the  duty  of  the  court  to  put  a  stop  to  them.  Reg.  v.  Onshw, 
110. 
3.  The  members  of  Parliament  who  made  these  remarks,  when  summoned  to  answer 
for  contempt,  apolo^ed  and  submitted  themselves  to  the  court.  They  were, 
therefore,  only  fined  lOOZ.  each;  but  it  was  held  that  the  court  would  not 
allow  the  privilege  of  the  House  of  Commons  to  prevent  punishment  by  impris- 
onment of  its  members  for  a  contempt  in  the  aaministration  of  justice,  if  the 
occasion  required  it.     Ih,  • 

3.  It  is  a  contempt  of  court,  while  a  criminal  charge  is  pending,  to  impugn  the 
honesty  and  impartiality  of  the  judge  by  whom  it  is  to  oe  tried,  or  to  attempt 
to  obstruct  the  course  of  justice  by  exciting  public  prejudice  against  it.  Reg. 
V.  Skipworthy  121. 

4.  But  it  is  not  a  contempt  merely  to  solicit  subscriptions  for  the  defence  of  a  de- 
fendant on  a  crinlfna]  charge.     Ih. 

DEADLY  WEAPON. 
See  Com.  v.  Branham,  623 ;  Andretosy.  5to/tf,466,  and  note. 

DEED. 

See  Reg.  v.  Morton^  135. 

DISTURBING  RELIGIOUS  MEETING. 

The  disturbance  of  a  relisious  congregation  by  sin^ng,  when  the  singer  does  not 
intend  so  to  disturb  it,  but  is  conscientiously  taking  part  in  the  religious  ser- 
vices, may  be  a  proper  subject  for  the  discipline  of  nis  church,  but  is  not  in- 
dictable.    State  V.  Linkhawy  288. 

DISTURBING  THE  PEACE. 

Disturbing  the  peace  of  a  single  individual  by  loud  and  abusive  language,  is  not 
a  criminal  of^nce.    State  v.  SchLottmann^  553. 

DRUNKENNESS. 

1.  Voluntary  drunkenness  neither  excuses  the  ofiEence  nor  ndtigates  the  punish- 
ment.    Snannahan  v.  Com.  873. 

2.  In  determining  the  question  of  premeditation,  upon  a  trial  for  murder,  the 
defendant's  mental  status  as  to  sobriety  is  proper  for  the  consideration  of  the 
jury.    People  v.  Williams ^  412. 

3.  Where  in  a  trial  for  homicide  the  defence  is  put  upon  the  ground  of  self-de- 
fence, the  government  may  prove  that  the  deceased  was  intoxicated  at  Uie 
time.     State  v.  Homey  718. 

See  Homicide,  23  ;  Insanity,  6. 

EMBEZZLEMENT. 

1.  Prisoner  was  employed  by  S.  to  navigate  a  barse,  and  was  entitled  to  half 
the  earnings  after  deducting  the  expenses.  His  wnole  time  was  to  be  at  S.*s 
-  service,  and  his  duty  was  to  account  to  S.  on  his  return  after  every  voyage.  In 
October,  prisoner  was  sent  with  a  barge  load  of  bricks  to  L.,  and  was  there 
forbidden  by  S.  to  take  back  manure  for  P.  Notwithstanding  this,  prisoner 
took  the  manure  and  received  Al.  for  the  freight,  and  appropriated  it  to  nis  own 
use.  It  was  not  proved  that  he  professed  to  carry  the  manure  or  receive  the 
freight  for  his  master,  and  the  servant  who  paid  the  4/.  said  that  it  was  for  the 
cax^a^e  of  the  manure,  but  he  did  not  know  for  whom  it  was  paid.  HM^  that 
the  prisoner  could  not  be  convicted  of  embezzlement,  as  the  money  was  not 
received  in  the  name,  or  for*  or  on  account  of  his  master.  Reg.  v.  Calhum^ 
147 
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2.  An  allegation  in  an  indictment  for  embezzlement  that  the  defendant  received 
the  money  alleged  to  have  been  embezzled  ^^to  take  up  and  pay  a  certain 
promissory  note  which  was  indorsed  by  the  said  Henry  Pinkham  and  made  pay- 
able to  one  Henry  C.Dorsey,  due  on  the  llth  of  December,''  is  not  supported 
by  evidence  of  a  note  made  payable  to  Henrv  Pinkham  and  due.  the  7tn  and 
1 0th  of  December.  An  allegation  in  an  indictment  for  embezzlement  which 
charges  that  the  defendant  being  **  employed  as  the  agent  of  one  Henry  Pink- 
ham did  by  virtue  of  his  employment ''  receive  certain  money,  is  not  supported 
by  evidence  that  the  defendant  and  Pinkham  having  been  partners,  the  defend- 
ant was  left  in  possession  of  the  partnership  propertv  for  the  purpose  of  set- 
tling the  business;  that  to  pay  a  certain  claim  against  the  partnership,  Pinkham 
indorsed  the  defendant's  note  ;  that  defendant  promised  to  pay  this  note  with 
the  proceeds  of  the  sale  of  the  partnership  property,  but  instead  of  doing  so 
absconded  with  the  money.      State  v.  Snellf  533. 

See  Labgeny. 

ERROR. 

1.  It  is  settled  law  in  Connecticut  that  no  party  can  set  aside  a  judgment  by 
writ  of  error,  unless  he  is  aggrieved  by  the  judgment  of  which  he  complains. 
Taff  V.  StatSy  629. 

2.  A  judgment  may  be  erroneous  in  part,  and  valid  as  to  the  residue.  Therefore, 
where  a  statute  provided  that  every  person  convicted  of  maintaining  a  nuisance 
should  be  fined  not  less  than  five  nor  more  than  fifty  dollars,  and  that  the 
Court  before  whom  such  conviction  was  had  should  order  the  defendant  to 
remove  the  nuisance  within  thirty  days,  and  upon  a  conviction  under  such 
statute  the  court  imposed  a  fine  of  four  dollars,  and  also  ordered  the  defendant 
to  remove  the  nuisance  within  thirty  days,  and  to  pay  the  cost  of  prosecution, 
it  was  holden  upon  a  writ  of  error  firom  such  judgment,  that  the  Judgment 
so  far  as  the  fine  was  concerned  was  erroneous,  and  that  the  plaintiff  in  error 
was  so  aggrieved  by  it  as  to  be  entitled  to  have  it  reversed  ;  and  that  the  re- 
mainder of  the  judgment  was  not  invalid  by  reason  of  the  error  of  the  court 
in  respect  to  the  fine,  and  must  be  aflBurmed.     lb. 

3.  A  ruling  upon  a  question  which  becomes  unimportant  by  reason  of  an  ac- 
quittal of  the  only  crime  to  which  it  related  will  not  be  reviewed  on  error. 
Peo^  v.  Knappy  252. 

4.  In  Texas  a  conviction  for  murder  will  not  be  set  aside  for  error  in  the  trial 
unless  such  error  is  material  and  to  the  prejudice  of  the  defendant.  Ballew 
v.  State,  607. 

5.  The  accused,  in  a  clear  case  of  guilt,  refused  a  new  trial,  notwithstanding 
some  of  the  instructions  given  at  the  request  of  the  State  were  erroneous. 
Harris  v.  State,  601. 

6.  Comments  and  remarks  by  the  court,  in  the  presence  of  a  jury,  in  vindication 
of  the  dignity  and  impartiality  of  the  court,  when  assailed,  are  no  ground  of 
error,      lb. 

7.  An  error  in  the  charge  of  the  court  below,  which  has  no  application  to  the 
facts  proved,  is  not  a  ground  of  reversal.      Wilson  v.  State,  550. 

8.  In  Michigan,  when  in  a  criminal  case  there  has  been  no  judgment,  a  writ  of 
error  is  unnecessary  to  bring  the  ruUngs  to  the  Supreme  Court  for  review  ;  the 
case  should  come  upon  the  exceptions,  under  the  statute.     lb. 

0.  A  sentence  for  a  longer  or  shorter  time  than  the  law  prescribes  is  error.  In 
Alabama  the  court  cannot  sentence  one  convicted  of  perjury  to  confinement 
in  the  penitentiary  for  two  years.  Revised  Code,  sec.  3557.  Brown  v.  Staie, 
531. 

10.  To  obtain  a  reversal  in  a  court  of  errors,  error  must  be  affirmatively  shown. 
Turner  v.  State,  358. 

.11.  In  New  York,  upon  a  writ  of  error,  the  court  has  no  power  to  hear  a  motion 
for  a  new  trial  upon  the  ground  that,  since  the  trial,  material  evidence,  favora- 
ble to  the  prisoner,  has  been  discovered.    FraUch  v.  People,  714. 

12.  If  such  a  motion  can  be  made  in  any  court,  it  must  be  made  in  the  Oyer  and 
Terminer.  It  cannot  be  made,  in  the  first  instance,  at  the  General  Term. 
lb. 
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EVIDENCE. 

ADMISSIONS   AND  CONFESSIONS. 

1.  Confesrions  made  while  under  arrest,  and  induced  by  promiseB  or  threats,  can* 
not  be  used  against  the  party  making  them ;  and  it  u  a  presumption  dT  law 
that  the  influence  of  the  tnreats  or  promises  continued  to  operate,  until  such  a 
period  as  rebutting  proof  clearly  shows  that  it  had  ceased  to  operate.  Barnes 
V.  State,  648. 

2.  The  clear  purport  and  intent  of  article  8127  PaschaPs  (Texas)  Digest  is,  that 
the  confession  of  a  defendant  shall  not  be  used  in  evidence  against  liim,  unless 
it  be  made  to  appear  that,  at  the  time  the  confession  was  made,  it  was  voluntarily 
made,  after  having  been  cautioned  that  it  mi^ht  be  used  against  him  ;  that  the 
caution  must  immediately  precede  the  confession,  and  also  tnat  after  the  caution 
the  confession  was  voluntary.  See  this  case  for  confessions  held  not  to  be 
voluntary.     lb. 

8.  Where  a  prosecutor,  pursuing  a  prisoner,  came  up  with  him  in  the  road,  drew 
his  guUf  and  ordered  him  to  halt,  and  his  brother  coming  up,  said  the  prosecu- 
tor ought  to  have  shot  the  prisoner,  when  the  prosecutor  said  to  the  prisoner 
he  should  not  be  harmed ;  and  thereupon  the  parties  proceeded  two  and  a  half 
miles,  when  the  prisoner  confessed.  Heldy  admissible  in  evidence.  Wilson  v. 
State,  682. 

4.  The  statements  of  a  prisoner  voluntarily  made  under  oath,  in  answer  to  intei^ 
rogatories  propounded  by  the  examining  magistrate,  such  magistrate  having 
no  authority  to  examine  the  prisoner  under  oath,  are  inadmissible  as  evidence. 
People  V.  Gibbons,  692. 

6.  The  compulsory  examination  of  a  bankrupt  under  oath  cannot  be  given  in 
evidence  against  him  in  a  criminal  proceeding.     U>  S,  v.  PrescoU,  439. 

6.  Two  little  boys  were  in  custody  on  suspicion  of  obstructing  a  railway  train, 
and  the  mothers  and  a  policeman  were  also  present.  One  of  the  boys'  mothers 
said,  "  You  had  better,  as  good  boys,  tell  tne  truth."  Whereupon,  the  boys 
both  confessed.  Upon  the  trial,  they  were  convicted  upon  evidence  of  that 
confession.  Held,  tnat  the  evidence  of  confession  was  nghtly  received.  Reg, 
V.  Reeve,  898. 

7.  Whether  a  prisoner  can  be  convicted  upon  an  uncorroborated  extra-judicial 
confession  of  guilt — Qaoere,     Territory  y.  McClin,  705. 

8.  Confessions  made  to  an  officer  having  the  defendant  in  charge  after  the  officer 
has  told  him  that  it  would  be  better  for  him  to  confess  his  guilt,  and  after  a 
mob  of  one  hundred  men  had  surrounded  the  jail  where  the  prisoner  was  con- 
fined, and  after  threats  had  been  made  against  him  that  if  he  did  not  confess 
he  should  be  hung,  &c.,  and  after  word  had  been  brought  to  him  that  one  con- 
fined with  him  and  who  had  been  recently  taken  out  by  the  mob  had  been  hung, 
are  inadmissible  in  evidence.     lb. 

9.  When  no  promises  are  made  or  threats  used  to  obtain  confessions,  they  should 
not  be  excluded  because  the  circumstances  surrounding  the  defendant  were 
threatening.  Such  circumstances  are  proper  to  be  considered  by  the  jury  in 
determining  the  credibility  of  the  confessions,  and  what  force  and  effect  should 
be  given  to  them.    Rice  v.  State,  708. 

10.  A  charge  asked  in  the  following  words  may  be  refused,  to  wit :  "  If  the  con- 
fessions of  the  defendant  are  not  corroborated,  a  stron?  presumption  arises  that 
they  are-  not  true.''  There  is  no  general  presumption  uiat  confessions  are  to  be 
regarded  as  untrue  unless  they  are  corroborated.     lb. 

11.  The  defendant's  confession  made  upon  the  advice  of  a  friend  that  it  would  be 
better  to  confess  and  turn  state's  evidence,  **  since  there  would  be  witnesses 
brought  against  him  who  would  swear  anything  to  secure  his  conviction,  and 
that  his  only  chance  to  get  rid  of  the  charge  was  by  so  doing,"  is  admissible  in 
evidence.     Young  v.  Commonwealth,  710. 

12.  Advice  to  surrender  and  confess  that  he  was  guilty,  that  it  would  be  better 
for  him,  &c.,  given  to  the  defendant  by  a  friend  who  was  in  the  house  with  him 
before  his  surrender,  when  the  sheriff  and  posse  had  the  house  surrounded, 
should  not  be  regarded  as  given  in  the  immediate  presence  of  the  sheriff*.  Such 
advice  did  not  render  liie  defendant's  subsequent  admissions  incompetent  as 
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evidence,  althooeh  it  may  have  induced  him  to  make  the  admissions.  It  was 
the  province  of  me  court  in  its  discretion,  and  not  of  the  jury,  to  decide  as  to 
the  admissibili^  of  the  admissions  as  evidence.  Young  v.  Com,  710. 
18.  On  a  trial  for  embezzlement  defendant's  admission  that  he  had  sold  from 
eight  to  nine  hundred  dollars  worth  of  trees  is  evidence  for  the  consideration 
of  the  jury  that  if  he  received  bank  bills  in  payment  the  bank  bills  were  of 
value.     State  v.  SneU,  588. 

14.  Where  the  prosecutor,  by  means  of  promises,  induced  the  defendant  to  show 
him  stolen  articles,  and  his  declarations  were  admitted  that  he  received  them 
from  another,  not  knowing  that  they  were  improperly  obtained,  the  admission  of 
the  statement  was  held  not  to  be  error  against  the  prisoner.    Rice  v.  State^  3CG. 

15.  A  defendant  should  not  be  permitted  to  prove  his  acts  or  declarations,  in  his 
own  behalf,  unless  they  constitute  a  part  of  acts  or  declarations  proved  by  tlie 
State,  or  properly  form  a  part  of  the  res  gentcs  of  the  main  fact  under  consider- 
ation, ana  were  contemporaneous  with  it.    Birdsong  v.  State,  728. 

16.  The  admissions  and  declarations  of  a  person  accused  of  crime  may  be  proof 
without  first  showing  that  no  promise  or  threat  had  been  held  out  to  induce 
him  to  make  the  statements.  If  shown  to  have  been  made  under  improper 
influence,  they  should  not  be  received,  or  if  already  received  th^  testimony 
should  be  rejected.    Dixon  y.  State,  687. 

Q^post,  65. 

▲CCOMPLICK. 

1 7.  In  Iowa  a  conviction  cannot  be  had  on  the  testimony  of  an  accomplice,  unless 
corroborated  by  such  other  evidence  as  in  itself  tends  to  connect  the  defendant 
with  the  commission  of  the  offence.  Rev.  St.  4102.  The  evidence  claimed  to 
be  corroborated,  held  insufficient  in  the  present  case.     State  v.  Moran,  749. 

ALIBI. 

18.  With  reference  to  evidence  conducing  to  prove  an  aUbi,  the  court,  after  in- 
forming the  jury  that  to  sustain  that  ground  of  defence,  identity  of  the  time 
of  the  murder,  with  the  presence  of  the  defendant  at  another  place,  was 
essential,  told  the  jury  in  effect  that  to  give  the  defence  it^  highest  char- 
acter the  required  identity  '*  must  be  made  to  appear  by  some  defimte  and  cer- 
tain standard  of  time  or  time-piece,''  and  unless  it  be  so  ascertained,  instead 
of  being  proved  by  other  modes,  the  defence  will  be  **  greatly  weakened."  This 
discrimination  between  artificial  means  of  keeping  time  and  other  modes  of 
proving  the  fact  relied  on  was  well  calculated  to  mi^ead  the  juir,  and  to  induce 
them  to  regard  as  weak  and  unsatisfactory  evidence,  facts,  and  circumstances 
showing  that  it  was  physically  impossible  for  the  defendant  to  have  been  at  the 
place  01  the  homicide  when  it  occurred.      Young  v.  Com.  710. 

CHARACTKB  OF   DECEASED. 

See  Fields  v.  State,  635. 

CHARACTER   OF    WITNESS. 

19.  A  witness  called  to  sustain  the  character  for  truth  and  veracity  of  a  witness 
whose  character  in  that  respect  has  been  impeached,  may  testify  that  he  has 
never  heard  that  character  called  in  question.      Lemons  v.  State,  666. 

20.  When  the  credit  of  a  witness  is  impeached  by  evidence  affecting  his  charac- 
ter for  veracity,  and  counter  evidence  is  offered  to  sustain  it,  the  question  of 
his  credibility  is  peculiarly  a  question  for  the  jury.     WhUten  v.  State*  579. 

21.  A  witness  is  not  competent  to  testify  as  to  the  general  character  of  another 
witness,  simply  because  he  had  known  him  several  years,  when  the  Question  is 
asked  without  explanation,  and  without  the  preliminary  question,  whether  he 
knew  the  general  character  of  the  witness,  and  the  means  by  which  he  had 
acquired  the  knowledge.     State  v.  Speight,  363. 

22.  Character  of  person  slain,  in  trial  for  homicide.      See  Fields  v.  State,  635. 

defendant's  character. 

28.  Where  on  the  trial  of  a  woman  for  the  murder  of  a  man,  with  whom  she 
had  been  having  unlawful  intercourse,  defendant's  counsel  took  the  ground 
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that  her  prospects  had  been  mined  by  the  acts  of  the  deceased,  and  introduced 
testimony  tending  to  show,  and  for  the  purpose  of  showing,  that  fact ;  and,  in 
view  of  such  position  taken  by  counsel  and  the  testimony  offered  by  him,  the 
prosecution  was  allowed  in  rebuttal  to  prove,  against  defendant's  objection, 
that  her  general  character  for  chastity  was  bad :  Iield,  error.  People  v.  Fah-f  21 7. 

24.  On  a  trial  for  murder,  proof  of  the  general  character  of  the  accused  is  not 
received,  even  on  his  own  behalf  —  the  inquiry  in  such  cases  being  confined, 
when  pertinent  at  all,  to  the  general  character  as  to  the  trait  invonred  in  the 
offence  charged.     lb. 

25.  The  general  character  for  chastity  of  a  female  charged  with  the  murder  of 
a  man  is  no  more  necessarily  involved  in  the  question  oi  her  guilt  or  innocence 
than  her  general  character  in  any  other  respect ;  and  on  me  trial  of  such  a 
persqn  the  prosecution  will  not  be  allowed  to  introduce  testimony  upon  the 
point,  unless  the  defendant  initiate  the  inquiry,     lb. 

26.  The  fact  that  the  defence  made  by  a  woman  charged  with  the  murder  of  a 
man  is  rendered  more  formidable,  when  considered  in  connection  with  the  good 
character  which  the  law  presumes  her  to  possess,  does  not  of  itself  open  the 
door  for  the  prosecution  to  prove  that  her  general  character  for  chastity  is  bad. 
lb. 

27.  The  presumption  of  a  character  of  ordinary  fairness,  with  which  the  law,  for 
the  purposes  of  trial,  clothes  a  person  accused  of  crime,  is  one  to  which  he  is 
entitled,  and  which  cannot  be  put  in  peril  unless  he,  by  introducing  testimony 
in  reference  thereto,  elects  to  put  it  distinctly  in  issue.    lb. 

28.  When  the  general  good  character  of  the  accused  as  a  peaceable  man  is 
proved,  the  foBowing  is  a  correct  charge,  to  wit :  **  If  the  prisoner  has  proved 
a  good  character  as  a  man  of  peace,  the  law  says  that  such  good  character 
may  be  sufficient  to  create  or  generate  a  reasonable  doubt  of  his  guilt,  althou^ 
no  such  doubt  would  have  existed  but  for  such  good  character  ;  ^  and  if  asked 
in  writing,  it  is  error  to  refuse  it.     Fields  v.  State^  635. 

29.  In  all  cases,  whether  the  evidence  of  guilt  is  circumstantial  or  positive,  the 
good  character  of  the  accused  is  proper  evidence  to  go  to  the  jury  on  the  plea 
of  not  guilty.      StcUe  v.  McMurphy,  640. 

80.  In  a  criminal  case  it  is  error  to  instruct  the  jury  that  evidence  of  the  defend- 
ant's  good  cliaracter  is  not  to  be  considered  by  the  jury,  or  made  available  to 
the  defendant,  except  in  doubtful  cases  ;  the  true  and  proper  rule  being  to 
leave  the  weight  and  bearing  of  such  evidence  to  the  jury.  Stewart  v.  State, 
627. 

81.  Where  the  defendant  has  not  introduced  proof  of  his  general  character  on 
the  trial,  tlie  court  may  properly  refuse  to  permit  the  defendant's  counsel  to 
comment,  in  argum'ent,  upon  such  character.      Clack  v.  State,  734. 

See  Johnson  v.  People,  197.    Evidence,  tit.  Miscellaneous. 

DYING  DECLARATIONS. 

82.  It  is  not  necessary  in  order  to  make  dying  declarations  admissible  in  evidence, 
that  the  declarant  should  state  everything  constituting  the  res  gestce  of  the  sub- 
ject of  his  statement ;  but  only  that  his  statement  of  any  given  fact  should  be 
a  full  expression  of  all  that  he  intended  to  say  as  concerning  his  meaning  as  to 
such  fact.     State  v.  Patterson,  490. 

33.  The  fact  that  a  witness,  by  whom  dying  declarations  are  sought  to  be  proved, 
reduced  the  declarations  to  writing  at  the  time  they  were  made,  but  has  lost 
the  memorandum,  does  not  bear  upon  the  question  of  their  admissibility,  but 
only  upon  the  reliability  of  the  recollection  of  the  witness,      lb. 

34.  The  following  writing  made  by  the  deceased  shortly  before  his  death  is  ina<l- 
missible  as  a  dying  declaration,  there  being  no  evidence  except  what  can  be 
gathered  from  the  writing  itself  to  show  that  the  deceased  beheved  himself  to 
be  in  articulo  mortis:  **  Darling :  The  Doctor  —  I  mean  Dr.  Medlicott  —  gave 
me  a  quinine  powder  Wednesday  night,  April  26.  The  effects  are  Uiese :  I 
have  a  terrible  sensation  of  a  rush  of  blooia  to  the  head,  and  my  skin  bums 
and  itches.  I  am  becoming  numb  and  blind.  I  can  hardly  hold  my  pencil, 
and  I  cannot  keep  mymind  steady.  Perspiration  stands  out  all  over  my  body 
and  I  feel  terribly.  The  clock  has  just  struck  eleven,  and  I  took  the  medicine 
about  10.30  p.  M.  I  write  this  so  that  if  I  never  see  vou  again  you  may  have 
my  body  examined  and  see  what  the  matter  is.     Good-by,  and  ever  remember 
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my  last  thoughts  were  of  you.  I  cannot  see  to  write  more.  God  hless  you 
and  may  we  meet  in  heaven.  Tour  loving  Hubble.  I.  M.  Ruth.''  —  Slaie 
V.  MedlicoUj  227.  , 

35.  Under  an  indictment  for  homicide,  where  the  prosecutor  seeks  to  introduce  a 
dyin^  declaration  of  the  deceased  in  evidence,  it  should  be  first  shown  to  the 
satisfaction  of  the  coiu*t  that  at  the  time  the  declarations  were  made  the  de- 
ceased not  only  considered  himself  in  imminent  danger,  but  that  he  evidently 
believed  he  was  without  hope  of  recovery.  The  circumstances  under  which 
the  statements  were  made  must  be  shown,  in  order  that  the  court  may  deter- 
mine whether  the  statements  should  be  given  to  the  jury  as  dying  declarations. 
Dixon  V.  State,  687. 

36.  It  is  proper  to  admit  proof  of  all  the  facts  and  circumstances  attendant  upon 
the  miudng  of  dying  declarations,  to  show  more  fully  what  credit  should  be 
given  to  them;  and  such  dying  declarations  may  properly  be  received  to  ex- 
plain all  the  circumstances  of  the  crime  which  led  to  the  death  of  the  decla- 
rant ;  they  may  cover  such  facts  in  relation  thereto  as  the  dying  person  could 
have  testified  to  as  a  witness.  Hurd  v.  People  (25  Mich.  405),  approved.  Peo- 
ple V.  Knapp,  252. 

87.  Suspicious  circumstances  and  practices  connected  with  the  taking  of  dying 
declarations  will  not  exclude  them,  but  go  to  their  credibility.     lb, 

88.  A  prisoner  has  the  same  right  as  the  prosecution  to  rely  upon  the  dying  dec- 
larations of  the  person  he  is  charged  with  killing.     lb. 

See  Johnson  v.  State,  594. 

EXPERTS. 

89.  A  medical  expert  who  has  heard  but  a  portion  of  the  evidence  cannot  be 
asked  the  question,  *^  From  the  medical  testimony  which  you  heard,  and  the 
statement  oi  these  symptoms,  what  in  your  opinion  caused  the  death  ?  "  State 
V.  Medlicolt,  227. 

40.  The  opinions  of  medical  experts  as  to  the  character  of  an  instrument  produc- 
ing a  wound,  its  probable  effect  and  consequences,  are  admissible  in  a  prosecu- 
tion for  murder.     State  v.  Porter,  241. 

41.  A  witness,  even  though  not  an  expert,  who  details  a  conversation  had  be- 
tween himself  and  another,  may  also,  in  connection  therewith,  state  his  opin- 
ion, belief,  or  impression  as  to  the  state  of  the  mind  of  such  person  as  it 
seemed  to  the  witness  at  the  time  of  the  conversation.     People  v.  Sanford,  682. 

42.  It  is  error  to  allow  a  witness  to  give  his  "  understanding  "  of  the  meaning  of 
declarations  made  to  him  by  a  person  accused  of  crime,  unless  the  witness  is 
an  interpreter  or  expert.    Dixon  v.  Stale,  687. 

43.  The  question  put  to  a  witness,  **  Would  you  deem  a  man  to  be  of  sound 
memory  and  discretion  who,  under  the  circumstances,  would  make  use  of  such 
an  expression  as  he  made  in  your  store?"  was  properly  excluded.     lb, 

44.  Unprofessional  witnesses  may  be  asked,  after  giving  the  circumstances  and 
conduct  of  the  party,  to  state  tneir  opinion  as  to  nis  sanity ;  and  the  exclusion 
of  such  evidence  offered  by  a  defendant  is  error.    Dove  v.  State,  760. 

HEARS  AT. 

45.  In  the  trial  of  one  Reed  for  the  murder  of  one  John  Ray,  it  became  a  mate- 
rial question  as  to  the  manner  in  which  the  defendant  hurt  his  hand,  which 
was  found  swollen  on  the  morning  after  the  murder.  The  defendant  testified 
that  he  hurt  it  in  a  fall  while  getting  over  a  pair  of  bars  with  a  bunch  of 
shingles  on  his  shoulder,  and  that  it  was  an  old  sprain,  and  had  swollen  several 
times.  One  Vance,  called  by  the  defendant  to  impeach  certain  government 
witnesses,  testified  on  cross-examination  that  he  heard  a  conversation  between 
the  defendant  and  one  Elder  Ray  about  the  way  in  which  the  defendant  hurt 
his  hand ;  that  in  talking  to  Ray,  the  defendant  said  something  about  getting 
over  a  pair  of  bars,  but  whether  the  defendant  said  he  was  after  a  cow  or  not 
the  witness  did  not  know.  Subsequently  one  Hale,  called  by  the  government, 
was  permitted  to  testify,  against  the  defendant's  objection,  that  Vance  told 
him  that  defendant  told  Elder  Ray  that  he  hurt  his  hand  when  after  a  cow,  and 
struck  his  hand  against  a  log  or  something.  Held,  that  the  testimony  of 
Hale  had  no  tendency  to  impeach  the  testimony  of  Vance  ;  that  if  it  did  have 
that  tendency,  the  point  upon  which  it  tended  to  impeach  it  was  immaterial  to 
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the  issue;  that,  as  tending  to  impeach  the  evidence  of  the  defendant,  it  was 
hearsay ;  and  that  its  admission,  as  it  tended  to  give  the  juiy  the  impression 
that  the  defendant  had  given  contradictory  explanations  of  a  suspicious  circum- 
stance against  him,  was  error.     State  v.  Reed,  624. 

46.  Reputation  is  competent  proof  of  the  name  of  a  person,  place,  or  house ;  and 
therefore,  upon  the  trial  of  an  indictment  a^inst  one  Dod^  for  selling  liquor 
without  license,  the  government  was  allowed  to  prove  that  Uie  house  where  the 
witness  bought  the  hquor  was  called  Dodge's,  and  that  the  name  of  the  man 
who  kept  it  was  called  Dodge.     U.  S.  v.  Dodge,  425. 

47.  In  a  trial  for  murder,  evidence  was  admitted  identifying  the  dead  body  as 
that  of  a  person  who  was  seen  the  evening  before,  and  who  stated  that  a  hor^e 
of  a  certam  description  had  escaped  from  him,  and  who,  on  being  told  that  the 
defendant  was  in  possession  of  a  horse  answering  to  that  description,  said  that 
the  defendant  was  the  person  he  desired  to  see,  and  thereupon  went  in  search 
of  the  defendant.  Held,  that  the  evidence  was  admissible,  to  identify  the  body 
found  as  that  of  the  person  with  whom  the  witnesses  conversed,  and  to  show 
that  there  was  some  business  or  other  relation  between  the  deceased  and  the  ac- 
cused.  The  testimony  was  not  objectionable  as  hearsay  evidence,  and  the 
court  did  not  err  in  admitting  it.    Hamby  v.  State,  650. 

HUSBAND   AND  WIFK. 

48.  A  husband  or  a  wife,  in  a  suit  in  which  neither  is  a  party,  can  be  asked  a  ques- 
tion for  the  purpose  of  disgracing  or  discrediting  the  testimony  of  the  other, 
when  the  matter  inquired  into  is  not  an  indictable  offence.     Ware  v.  State^  513. 

49.  In  a  collateral  proceeding  a  husband  may  give  testimony  which  tends  to 
criminate  the  wife,  and  the  wife  may  give  testimony  which  tends  to  criminate 
the  husband,  when  such  testimony  cannot  afterwards  be  used  against  them  di- 
rectly.    State  V.  Briggs,  516. 

50.  On  the  trial  of  an  indictment  for  procuring  an  abortion,  it  appeared  that  the 
woman  upon  whom  the  operation  was  performed  had  been  got  with  child  by  a 
man  who  employed  the  defendant  to  procure  the  abortion,  and  that  the  man  and 
woman  subsequently  married.  Held,  that  the  husband  and  wife  were  admissi- 
ble witnesses  on  behalf  of  the  prosecution,  they  not  claiming  protection,  but 
the  defendant  objecting  that  the  testimony  of  each  tended  to  prove  that  the 
other  had  been  guilty  of  an  indictable  offence.     lb. 

51.  Under  the  Kansas  Statute  Laws,  1871,  p.  280,  ch.  118,  §  1.  which  provides 
that  no  person  shall  be  incompetent  to  testify  in  a  criminal  case  by  *^  reason  of 
being  the  husband  or  wife  of  the  accused,"  provided  "  that  no  person  on  trial 
or  examination,  nor  wife  or  husband  of  such  person,  shall  be  required  to  testify, 
except  as  a  witness  on  behalf  of  the  person  on  trial  or  exammation,"  a  wife 
who  consents  so  to  testify  is  a  competent  witness  against  her  husband.  State  v. 
McCord,  406. 

52.  The  State  introduced  a  witness  not  bearing  the  name  of  the  defendant,  and 
the  defendant  objected  to  her  competency,  mat  she  was  his  wife;  but  refused 
to  examine  her  on  her  voir  dire,  and  objected  to  her  examination  by  the  State. 
Held,  that  an  offer  to  prove  marriage  **  by  reputation,  cohabitation,  conduct, 
and  acknowledgment  of  tlie  parties  that  they  were  man  and  wife,"  was  prop- 
erly refused.  The  defendant  was  bound  to  produce  the  best  evidence,  or  ac- 
count for  its  absence.     Dove  v.  State,  760. 

53.  The  exclusion  or  admission  of  the  witness  being  a  matter  for  the  court,  the 
court  would  not  reverse  where,  upon  the  whole  case,  they  were  Satisfied  that 
the  witness  was  not  the  defendant's  wife,  thpugh  there  was  no  direct  evidence 
on  that  point.     Ih, 

54.  Where  a  married  woman  is  tried  for  the  crime  of  adultery,  it  is  error  to  pei^ 
mit  her  husband  to  testify  for  or  against  her.     Miner  v.  People,  655. 

55.  In  a  criminal  case  the  wife  is  not  a  competent  witness  for  the  husband.  John- 
son V.  State,  594. 

See  Husband  and  Wifr. 

OTHER  OFFENCES. 

56.  Evidence  of  other  acts  of  a  prisoner  may  be  admitted  where  a  guilty  knowl- 
edge is  to  be  proved,  though  they  amount  to  substantive  felonies  or  attempts  to 
commit  felony.     Dejfrese  v.  State,  856. 
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57.  Where  a  prisoner  was  charged  with  the  murder  of  her  child  by  poison,  and 
the  defence  was  that  its  death  resulted  from  an  accidental  taking  of  such 
poison,  evidence  to  prove  that  two  other  children  of  hers  and  a  lodger  in  her 
nouse  had  died  previous  to  the  present  charge  from  the  same  poison  was  held 
to  be  admissible.  B.  u.  Greering,  18  L.  J.,  Si.  C.  221,  followecL  Reg.  v.  Cot- 
ton, 102. 

58.  On  the  trial  of  the  mother  for  the  murder  of  her  infant  child,  it  is  error  in  the 
court  below  to  permit  a  witness  to  relate  a  statement  made  by  the  mother  of  the 
prisoner  and  in  her  presence,  that  the  prisoner  **  had  a  child  this  way  before, 
and  put  it  away,"  to  which  the  prisoner  made  no  reply,  and  the  reception  of 
such  evidence  entitles  the  prisoner  to  a  new  trial.     State  v.  Shufordy  247. 

59.  Evidence  of  a  distinct,  substantive  offence  cannot  be  admitted  in  support  of 
another  offence.    lb. 

60.  Where  the  defendant  examines  a  witness  to  prove  a  conversation  with  the 
prosecutor,  the  State  may  bring  out  Ihe  whole  of  the  conversation  so  intro- 
duced, though  it  may  involve  statements  concerning  independent  offences. 
WilUam  v.  State,  255. 

PRISONER    WITNESS  IN  HIS  OWN  BEHAXT. 

61 .  Upon  cross-examination  of  a  prisoner  on  trial  for  a  crime,  upon  his  state- 
ment to  the  jury,  it  is  error  to  allow  questions  to  be  put  that  relate  to  matters 
outside  of  diat  statement,  such  as  whether  he  had  lived  or  been  in  a  number 
of  places  named,  and  whether  at  one  he  had  not  been  arrested  on  a  charge  of 
murder,  and  at  others  also  been  arrested,  and  at  others  still  been  put  in  jaiL 
Gale  V.  People^  209. 

62.  The  error  committed  in  allowing  such  questions  is  not  cured  by  an  instruc- 
tion to  the  prisoner  that  he  mi^ht  decline  to  answer  at  his  option  ;  and  espe- 
ciallv  not  where  the  asking  of  we  question  is  accompanied  with  the  production , 
in  view  of  the  jury,  of  several  letters,  in  a  manner  calculated  to  convey  an  im- 
pression that  they  contain  damaging  disclosures  which  the  prisoner  must  either 
admit  or  falsify  the  facts.    lb. 

68.  A  defendant  who  is  sworn  as  a  witness  at  his  own  request  can  be  compelled 
to  answer  questions,  upon  his  cross-examination,  as  to  facts  tending  to  convict 
him,  in  relation  to  which  he  was  not  interrogated  on  his  direct  examination. 
State  V.  Ober,  211. 

64.  If  such  witness  has  been  permitted  to  refuse  answering  such  auestions, 
upon  the  ground  that  his  answers  might  tend  to  criminate  him,  sucn  refusal 
may  be  commented  on  by  the  state's  counsel,  and  be  considered  by  the 
jury.    Jb. 

65.  Whether  the  court  below  was  right  or  wrong  in  allowing  questions  to  be  put 
to  the  prisoner,  and  others,  on  the  trial,  with  the  view  of  impeaching  his  testi- 
mony, what  the  prisoner  said,  at  any  time  after  the  commission  of  the  offence, 
is  competent  against  him  as  admissions  ;  and  these  admissions  can  be  proved 
by  himself,  or  any  other  person  who  knew  of  them.     Fralick  v.  People j  714. 

66.  When  a  prisoner,  on  trial,  takes  the  stand  as  a  witness  in  his  own  behalf,  be 
is  subject  to  the  same  rules  of  examination,  and  to  be  contradicted,  as  any 
other  witness.  It  is  therefore  competent  to  show  that  his  testimony,  as  to  be- 
ing unconscious  of  what  he  did,  while  committing  the  crime,  and  for  some  time 
afterward,  was  not  true.  It  could  not  be  true  if,  very  soon  thereafter,  he  re- 
lated to  the  witness  the  manner  in  which  the  crime  was  committed.     lb. 

67.  Where  a  defendant  who  has  testified  in  his  own  behalf  has  left  the  stand, 
the  government  may  be  allowed  to  recall  and  recross-examine  him  for  the 
purpose  of  laying  a  foundation  for  impeaching  his  testimony.  State  v.  Home^ 
718. 

68.  Evidence  is  admissible  to  show  that  a  short  time  before  the  homicide  the 
defendant  was  in  search  of  the  deceased,     lb. 

69.  When  under  the  Florida  Act  of  1865,  the  defendant  in  a  criminal  case  has 
been  allowed  by  the  court  to  make  a  statement  of  the  matter  of  his  defence 
under  oath,  before  the  jury,  it  is  error  for  the  court  to  charge  the  jury  that  they 
**  cannot  take  such  statement  into  consideration  as  evidence."  The  jury  may 
take  such  statement  into  consideration,  and  attach  to  it  such  importance  as  in 
their  judgment  it  may  be  entitled  to.  The  court  has  only  to  juoge  of  the  pro- 
priety of  allowing  the  defendant  to  make  the  statement    Barber  v.  StaUy  723. 

VOL.  I.  60 


786  INDEX. 


RES  GESTiB. 

70.  On  a  trial  for  murder,  it  is  improper  for  the  State  to  prove  that  defendant, 
on  the  day  the  killing  took  place,  proposed  to  deceased  that  they  should  go  and 
rob  a  negro  man  who  was  supposed  to  have  money.  Such  evidence  is  not  a 
part  of  me  res  gestce,  and  might  create  an  improper  prejudice  against  the  de- 
fendant.    Birdsong  v.  Staie^  728. 

71.  It  is  admissible,  in  case  of  an  offence  which  was  the  termination  of  a  continu- 
ous transaction,  to  show  the  entire  train  of  connected  facts.  People  v.  Knapp^ 
252. 

72.^In  a  prosecution  for  murder,  a  witness  on  the  part  of  the  State  testified  that, 
on  approaching  the  house  of  the  deceased,  he  saw  the  prisoner  at  the  door 
brandishing  a  chair  and  calling  for  some  one  to  **  come  on."  He  further  testi- 
fied that,  on  entering  the  house,  the  deceased  jumped  from  the  chair  in  which 
he  was  sitting  and  exclaimed,  "  Now,  we'll  see  whether  I  am  to  be  knocked 
down  with  a  chair  in  my  own  house."  Held^  that  evidence  of  such  declara- 
tion was  admissible  as  forming  a  part  of  the  res  gestce.    State  v.  Porter,  241. 

See  Assault  and  BatteeIt,  2. 

THREATS. 

78.  Upon  a  trial  for  murder,  it  is  competent  for  the  State  to  prove  threats  made 
by  tne  defendant  against  the  life  of  Uie  deceased  previous  to  the  time  of  the 
murder  charged.     Cluck  v.  State,  734. 

74.  The  person  killed  being  a  policeman,  it  is  competent  to  eive  in  evidence  on  a 
trial  for  murder,  threats  of  violence  made  by  the  accusea  shortly  before  the 
homicide  against  **  policemen,"  though  not  particularly  against  the  individual 
killed.    Dixon  v.  State,  687. 

75.  Expressions  denoting  a  bad  feeling  toward  deceased,  made  use  of  some  time 
before  the  crime  is  committed,  are  admissible  in  evidence,  but  the  jury  must  re- 
ceive them  with  great  caution.     Reg.  v.  Hagan,  109. 

See  Harris  v.  State,  601.    Assault  and  Battery,  8. 

MISCELLANEOUS. 

76.  Evidence  of  being  accessory  to  the  procurement  of  an  abortion.  Reg,  v. 
HoUis,  142. 

77.  Facts  affecting  merely  the  weight  of  testimony  constitute  no  objection  to  its 
admission.    State  v.  Porter,  241. 

78.  The  defendant  to  procure  a  continuance  made  an  affidavit  that  by  an  absent 
witness  he  expected  to  prove  that  certain  inducements  were  held  out  to  him, 
by  which  he  was  led  to  make  a  confession.  This  affidavit  "  was  admitted  to  be 
true  **  by  the  government.  The  government  having  put  these  confessions  in 
evidence,  it  was  held  that  the  defendant  had  a  right  to  read  this  affidavit  to  the 
jury.     Young  v.  Com.  710. 

79.  Money  orders,  alleged  to  have  been  stolen,  if  in  court,  must,  on  demand  of 
the  prisoner,  be  submitted  to  the  jury.    Rice  v.  State,  366. 

80*  \Vucre  the  subject  matter  of  a  negative  averment  lies  peculiarly  within  the 
knowledge  of  the  other  party,  it  b  taken  as  true,  unless  disproved  by  that 
party.     State  v.  Lipscomb,  290. 

81.  The  prosecution  sought  to  prove  that  the  defendant  had  manufactured  more 
spirits  than  he  had  returned,  by  evidence  as  to  the  capacity  of  his  tubs,  the 
amount  of  grain  used,  &c.  Held,  that  it  was  incumbent  on  the  prosecution  to 
show  that  such  an  inference  was  a  necessary  and  unavoidable  one.  U*  S,  v. 
Furlong,  440. 

82.  Proof  that  an  individual  has  acted  notoriously  as  a  public  officer  is  prima 
facie  evidence  of  his  official  character,  without  producing  his  commission  or 
appointment.     State  v.  Roberts,  157. 

83.  Upon  a  trial  for  arson,  evidence  of  experiment  made  subsequently  to  the  &t& 
is  admissible  in  order  to  show  the  way  m  which  the  building  was  set  fire  to. 
Reg,  V.  Heseltine,  106. 

84.  An  indictment  in  addition  to  the  charge  of  graad  larceny,  for  which  the 
prisoner  was  tried,  contained  an  averment  that  the  prisoner  had  been  tried  and 
convicted,  previously,  of  grand  larceny,  and  sentenced  to  the  state's  priaon. 
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from  which  he  had  been  duly  discharged  and  remitted  of  such  judgment.  It 
was  objected  that  there  was  no  proof  that  the  prisoner  was  remitted  of  such 
sentence.  The  record  showed  a  conviction  on  the  6th  of  February,  1871,  and 
a  sentence  to  imprisonment  for  one  year.  The  present  indictment  was  found 
in  June,  1872.  Hdd,  that  the  fact  that  the  term  for  which  the  prisoner  was 
convicted  had  expired  was  sufficient  evidence  to  go  to  the  jury  as  to  his  being 
discharged  of  that  conviction.  It  was  also  objected  that,  admitting  the  record 
in  evidence,  before  the  prisoner  was  convicted  of  the  second  offence,  was 
proving  his  bad  character  before  he  had  put  his  character  in  issue.  Held^ 
that  the  evidence  was  notwithstanding  admissible.  Such  prior  conviction  need 
not  be  averred  in  the  indictment    Johnson  v.  People,  197. 

85.  Where  malice  is  of  the  essence  of  the  offence,  evidence  of  intoxication  on 
the  part  of  the  defendant  is  admissible  as  bearing  upon  that  question.  Shan- 
nakan  v.  Com,  878. 

86.  Where  in  a  trial  for  homicide  the  defence  is  put  upon  the  ground  of  self-de- 
fence the  government  may  prove  that  the  deceased  was  intoxicated  at  the  time. 
Stafe  V.  mme,  718. 

87.  Idem  Sonans,     See  Gahan  v.  People,  704. 

88.  Proof  of  Venue.     Cluck  v.  State,  784. 

89.  Purpose  of  view.     Chute  v.  State,  571. 

See  Assault  and  Battery,  6 ;  Bankruptcy,  4  ;  Conspiracy,  4,  6-9  ; 
Drunkenness,  2,  8  ;  Embezzlement,  2  ;  False  Imprisonment  ;  Forgery, 
2,  4  ;  Homicide,  5,  9,  18,  27  ;  Larceny,  11,  21,  26  ;  Libel  ;  Nuisance, 
4,  6,  7  ;  Perjury,  6  ;  Rape,  4-6  ;  Reasonable  Doubt  ;  Witness. 

FALSE  IMPRISONMENT. 

A  person  indicted  for  unlawfully  imprisoning  or  confining  another  may  show  in 
his  defence  or  justification  that  the  party  confined  or  imprisoned  was  commit- 
ting an  offence,  and  that  the  arrest  or  confinement  was  for  the  purpose  of  taking 
the  offender  before  a  magistrate.  The  circumstances  attending  the  arrest  may 
be  shown  by  the  party  arrested  or  confined,  unless  he  decline  to  answer  for 
lawful  reasons.    Barber  v.  State,  728. 

FALSE  PRETENCES. 

1.  An  indictment  under  24  &  25  Vict.  c.  96,  s.  95,  charged  that  defendant  *' un- 
lawfully did  receive  goods  which  had  been  unlawfully  and  knowingly  and  fraud- 
ulently obtained  by  fiilse  pretences  with  intent  to  defmud,  well  Knowing  that 
the  goods  had  been  obtained  by  false  pretences  with  intent  to  defraud,  as  in  this 
count  before  mentioned,"  but  omitting  to  set  out  what  the  particular  false  pre- 
tences were.  Held,  Uiat  the  objection,  not  having  been  taken  before  plea,  was 
cured  by  the  verdict  of  guilty.     Reg.  v.  Goldsmith,  85. 

2.  The  prisoner  was  convicted  on  an  indictment  charging  that  he  did  falseljr  pre- 
tend Uiat  he  then  lived  at,  and  was  landlord  of,  a  beerhouse,  and  thereby  ob- 
tained goods.  The  evidence  was,  that  prisoner  said  he  was  the  nephew  of 
a  man  in  the  prosecutor's  employ,  which  was  true;  and  that  he  lived  at  the 
beerhouse ;  but  he  did  not  say  he  was  the  landlord  of  that  house.  Prosecutor,  in 
parting  with  his  goods,  was  infiuenced  both  by  the  fact  of  his  being  the  nephew 
of  his  servant,  and  the  statement  that  he  lived  at  the  beerhouse  ;  he  believed 
him  to  be  the  landlord  of  the  beerhouse.  Held,  that  it  was  immaterial  that  the 
prosecutor  was  partly  influenced  by  the  fact  the  prisoner  was  the  nephew  of  his 
servant.  Held,  aUo,  that  the  allegation  that  the  prisoner  lived  at  and  was  the 
landlord  of  the  beerhouse  was  divisible,  and  that  the  part,  *'  that  he  lived  at 
the  beerhouse,"  being  false,  he  was  rightly  convicted.     Reg.  v.  Luice,  131. 

3.  Distinction  between  false  pretences  and  larceny.     Reg.  v.  Radcliffe,  151. 

4.  If  a  defendant  obtains  property  by  false  pretences,  it  is  no  defence  to  an  indict- 
ment that  he  is  able  to  restore  such  property,  and  ultimately  intended  to  do  so. 
State  V.  Thatcher,  562. 

5.  It  is  not  necessary  that  the  false  pretence  should  have  been,  the  sole  cause 
which  moved  the  prosecutor  to  part  with  his  property.  It  is  suflScient  \i  the 
jury  are  satisfied  that  the  unlawful  purpose  would  not  have  been  effected  with- 
out the  influence  of  the  false  pretence,  added  to  any  other  circumstance  which 
might  have  contributed  to  control  the  will  of  the  injured,  party^     /6- 
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6.  The  obtaining  the  prosecutor's  own  note  or  contract  of  snretyriiip  bj  false 
pretences  is  indictable  under  the  New  Jersey  statute.    lb. 

See  Larcent,  10. 

FORGERY. 

1  The  forging  of  letters  of  orders  issued  by  a  bishop,  certifying  that  on  a  day 
and  at  a  pmce  mentioned  therein,  A  B  was  admitted  into  the  holy  order  of 
deacons,  according  to  the  manner  prescribed  by  the  Church  of  England,  and 
rightly  and  canonically  ordained  deacon,  in  testimony  whereof  the  bishop  had 
caused  his  episcopal  seal  to  be  affixed  thereunto,  is  not  the  feloniously  forging 
of  a  deed  within  the  24  &  25  Vict  c.  98,  s.  20.    Reg.  t.  Morton,  135. 

2.  Where  an  indictment  charged  the  forgery  of  the  name  of  a  firm  with  intent  to 
defraud  two  persons  whose  names  were  stated,  but  it  was  not  alleged  that  they 
composed  the  firm,  and  the  testimony  proved  the  forgery  with  an  intent  to  de- 
fraud the  firm,  but  it  was  not  proved  tnat  the  two  persons  named  composed  the 
firm,  heldy  that  the  allegations  of  the  indictment  were  not  proved,  and  that  it 
was  error  in  the  court  to  charge  otherwise.    State  v.  Harrison,  537. 

3.  In  an  indictment  for  forgery,  if  it  appears  that  the  instrument  is  kept  out  of 
the  possession  and  knowledge  of  the  jury  by  the  action  of  the  prisoner  himself, 
the  act  is  equivalent  to  the  destruction  of  the  instrument.  And  such  destruc- 
tion is  sufficiently  alleged,  under  the  circumstances,  when  it  is  charged  in  the  in- 
dictment that  the  prisoner  has  '*  disposed  of  "  the  instrument.  State  v.  Davis,  538. 

4.  Indictment  for  forgins  a  bond  or  other  instrument  is  sustained  by  proof  oi  the 
forgery  of  the  name  of  one  of  the  obligors  in  the  bond.    Ih. 

5.  An  instrument  to  be  the  subject  of  foi^gery  must  either  appear  upon  its  face  to 
be  a  valid  instrument,  or  must  be  shown  to  be  such  by  proper  averments.  An 
indictment  for  the  forgery  of  an  ^*  accountable  receipt  for  personal  pnH)ertv, 
viz.:  an  elevator  ticket  for  wheat,"  alleged  that  the  defendant  '*  did  falsely 
make,  forge,  alter,  and  counterfeit  a  certain  false,  forged,  altered,  and  coun- 
terfeited accountable  receipt  for  personal  property,  viz. :  an  elevator  ticket  for 
wheat,  which  false,  forgea.  altered,  and  countemited  accountable  receipt  for 
personal  property,  viz. :  an  elevator  ticket  for  wheat,  is  of  the  tenor  following,  that 
IS  to  say :  *  St  Faul  and  Sioux  City  Elevator  Co.,  St  Peter,  ....  Re- 
ceived of  J.  S.,  load  No.  20,  ticket  No.  2402,  account  of  W.  B.  N.  or  bearer,  Na 
1  Wheat,  84  5-60  bushels.  M.  Grood,  Inspector,'  with  intent  thereby  then  and 
there  to  injure  and  defraud,  contrary  to  the  form  of  the  statute,'*^  &C.,  &c.  Held, 
that  inasmuch  as  no  connection  between  the  subscriber  of  the  instrument  and 
said  elevator  companv  appeared  on  the  face  thereof ;  as  it  cannot  be  intended 
in  support  of  the  indictment,  that  **  M.  Good,  Inspector,"  was  an  i^nt  of  the 
company,  the  indictment  presents  the  case  of  an  accountable  receipt,  not  pur- 
porting to  be  signed  by  any  authorized  agent  of  the  company  and  not  on  its 
lace  of  any  apparent  legal  effect ;  and  there  being  no  averment  in  the  indict- 
ment of  any  connection  between  said  subscriber  and  said  company,  which 
would  give  it  such  effect,  the  indictment  was  insufficient  State  v.  WkeeUr, 
541. 

FORMER  CONVICTION  — ACQUITTAL 

1.  Proof  of  identity  of  the  offences.     Com.  v.  Sutherland,  189. 

2.  The  proper  judgment  on  sustaining  a  demurrer  to  a  plea  of  former  conviction 
is,  that  tne  defendant  answer  over.  He  m^  then  plead  a  new  or  better  plea  of 
former  conviction,  or  not  guilty,  or  both.     Pulkner  v.  State,  664. 

3.  The  right  under  the  Mass.  Gen.  Sts.  c.  171,  §  30,  of  a  prisoner  to  be  tried  at 
the  next  term  of  the  court  after  the  expiration  of  six  months  from  the  time 
when  he  was  imprisoned,  does  not  require  that  he  shall  have  a  trial  resulting  in 
acquittal,  or  conviction,  or  be  discharged ;  and  if  he  is  tried  at  or  before  Uiat 
term,  and  the  jury  disagree,  his  application  for  another  trial  is  addressed  to  the 
discretion  of  the  court.     Glover^ $  case,  188. 

4.  The  defendant  was  tried  for  murder  and  convicted  of  manslaughter  ;  upon  his 
motion  a  new  trial  was  sranted.  Held,  that  he  was  to  be  again  tried  for  murder 
as  if  no  former  trial  had  been  had.    State  v.  M'Cord,  406,  and  note. 

See  Affray,  3,  4  ;  Larceny,  11. 
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GAMING. 

1.  The  sale  of  prize  candy  packages  is  gaming  and  indictable.  Eubanks  v.  Statef 
888. 

2.  All  persons  who  play  at  the  game  commonly  called  and  known  as  ^^keno  "  are 
guilty  of  gambling,  and  the  person  who  sets  up,  keeps,  or  exhibits  this  apparatus, 
contrivance,  or  machine,  is  guilty  of  setting  up,  keeping,  or  exhibiting  a  gam- 
bling device,  and  is  liable  to  the  penalties  of  the  statute.  Portis  v.  Statet 
325. 

3.  The  game  popularly  known  as  "  keno  "  is  not  a  lottery  within  the  meaning  ol 
internal  revenue  laws.     U.  S,  v.  Hornibrook^  328. 

4.  The  meaning  of  the  word  lottery  defined.     IT.  S.  v.  Olney^  828,  and  note. 

HOMICIDE. 

INDICTMENT. 

1.  In  an  indictment  for  murder  it  was  charged  that  the  accused,  <*  on  the  fourth 
day  of  September,  a.  d.  1870,  at  the  County  and  State  aforesaid,  did  feloni- 
ously, wilfullv,  xnaliciously,  and  of  his  malice  aforethought  shoot,  kill,  and 
murder  one  Lnoch  Barnes.''  Held^  under  the  provisions  of  the  Crim.  Prac. 
Act  of  California,  to  be  a  sufficient  charge  of  the  death  of  Barnes.  People  v. 
Sanford,  682. 

2.  In  Texas,  an  indictment  for  murder  charged  the  defendant  with  having  shot 
the  deceased  in  the  head,  breast,  and  side,  giving  to  him  one  mortal  wound,  of 
which  wound  he  then  and  there  instantly  died.  Hdd^  that  if  either  of  the  wounds 
described  proved  mortal,  the  indictment  would  thereby  be  sustained ;  and  there- 
fore it  was  not  bad  on  exception  fOT  insufficient  description  of  the  wounds. 
Hamby  v.  Slale^  650.  ' 

8.  An  indictment  for  murder  charging  in  one  count  A.  as  principal  and  B.  as  ac- 
cessory before  the  fact;  and  in  anouier  count  B.  as  principal  and  A.  as  accea- 
sory  before  the  fact,  charges  but  one  offence;  and  such  counts  are  not  repug- 
nant.    People  V.  Valencia  y  745. 

4.  The  Arkansas  Code  of  Criminal  Practice,  except  in  reference  to  particular 
words  employed  in  the  description  of  certain  offences,  is  not  to  be  held  as  dis- 
pensing with  the  clearness  and  certainty,  in  charging  the  offence,  recognized 
by  the  former  practice  and  the  common  law.  The  charge  in  an  indictment, 
that  the  offence  was  committed  with  a  **  shot-gun ^^^  does  not  set  forth  the  man- 
ner and  circumstances  attending  the  use  of  tiie  gun  with  such  a  certainty  as 
would  enable  a  defendant  to  make  a  complete  defence,  if  innocent  Edtoard  v. 
State,  741. 

5.  On  a  trial  for  murder,  evidence  conducing  to  prove  the  defendant's  guilt  as  a 
principal  in  the  second  degree  is  competent  unaer  an  indictment,  accusing  him 
in  general  terms  as  one  of  the  actual  slayers,  it  being  immaterial  which  fir^  the 
fatal  shot.     Young  v.  Com*  710. 

MALICE. 

6.  The  following  instruction  was  held  to  be  correct :  *^  In  deliberating  there  need 
be  no  appreciable  space  of  time  between  the  intention  to  kill  and  the  act  of 
killing.  They  may  be  as  instantaneous  as  successive  thoughts  of  the  mind.  It 
is  only  necessary  that  the  adt  of  killing  be  preceded  by  a  concurrence  of  will, 
deliberation,  and  premeditation  on  the  part  of  the  slayer,  and  if  such  is  the 
case  the  killing  is  murder  in  the  first  degree,  no  matter  how  rapidly  these  acts 
of  the  mind  may  succeed  each  other,  or  how  quickly  they  may  be  followed  by 
the  act  of  killing."     People  v.  Williams,  412. 

7.  Every  unlawful  homicide  must  be  either  murder  or  manslaughter,  and 
whether  it  be  the  one  or  the  other  depends  alone  upon  whether  the  party  who 
perpetrated  the  act  did  it  with  malice  or  not  —  maiice  either  expressed  or  im- 
{^iea.    Bead  v.  Com,  267. 

8.  Where  there  has  been  a  previous  grudge  and  also  an  immediate  provocation, 
it  is  for  the  jury  to  determine  whether  the  shooting  was  induced  by  the  pre- 
vious grudge  or  immediate  provocation  ;  and  it  is  not  for  an  appellate  court  to 
reverse  their  judgment,  when  the  judge  who  tried  the  case  declines  to  set  it 
aside.     lb. 
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9.  Murder  by  poison.    Eyidence  of  other  poisonings  to  prove  intent.    Reg.  r 
CoUorij  102. 

10.  Where  parties  combine  to  commit  an  offence,  and  a  homicide  is  committed  bjr 
a  part  of  ihem  in  an  attempt  to  escape,  one  who  did  not  consent,  and  was  not 
pnvy  in  fact  to  the  homiciae,  cannot  he  held  responsible  by  reason  of  the  orig- 
inal combination.    People  y.  Knapp,  252. 

11.  There  can  be  no  responsibility  against  one  who  b  not  himself  en^ged  in  the 
act  of  his  associates,  unless  it  is  within  the  scope  of  the  combination  to  which 
he  was  a  party,  and  thus  authorized  as  his  joint  act.    lb. 

12.  If  a  prisoner,  having  been  lawfully  apprehended  by  a  police  constable  on  a 
criminal  charge,  uses  violence  to  the  constable,  or  to  any  one  lawfully  aiding  or 
assisting  him,  which  causes  death,  and  does  so  with  intent  to  inflict  grievous 
bodily  injury,  he  is  guilty  of  murder.  And  so,  if  he  does  so  only  with  intent 
to  escape,  but  if  in  the  course  of  the  struggle  he  accidentally  causes  an  injury, 
it  would  be  manslaughter.     Queen  v.  Porter ,  155. 

IS.  Evidence  of  motive.     Reg,  v.  Hagan^  109. 

14.  On  a  trial  of  an  indictment  for  manslaughter,  the  court  charged  the  jury  that, 
'*if  they  were  convinced  beyond  a  reasonable  doubt  that  the  death  of  the 
decedent  was  occasioned  bv  the  shot  fired  by  the  respondent,  then  the  prose- 
cution had  made  out  the  killing  in  the  manner  char?ea  in  the  indictment  .... 
That  all  killin?  is  presumed  to  be  unlawful;  and  unien  the  fact  of  the  killing 
is  established,  it  devolves  on  the  party  who  committed  the  act  to  excuse  that 
killing  —  to  show  that  it  was  justified  —  in  order  to  escape  the  legal  conse- 
quences which  attach  to  the  commission  of  the  act."  Held^  error ;  and  that 
exculpatory  evidence  having  been  given  on  trial,  the  jury  should  have  been 
instructed  in  substance,  that  upon  all  the  evidence,  they  must  find  beyond  a 
reasonable  doubt  that  the  crime  charged  in  the  indictment  was  committed  by 
the  respondent,  in  order  to  warrant  his  being  found  guilty.  State  v.  Patterson , 
490. 

15.  What  constitutes  a  cruel  and  unusual  manner  of  killing,  is  properly  left  to 
the  jury  to  determine.     State  v.  Linney,  758. 

16.  No  person  can  be  guilty  of  murder  who  has  not  sufficient  discernment  to  dis- 
tinguish between  good  and  evil,  and  who  has  no  consciousness  of  doing  wrong 
in  the  act  he  is  committing.     Dove  y.  State,  760. 

17.  The  court  charged  the  jury  that  ''when  the  killing  has  been  proved,  the 
accused  must  show  that  it  was  attended  with  circumstances  of  accident,  neces- 
sity, or  infirmity,  to  reduce  it  to  a  lower  grade  of  crime,"  the  accused  being 
charged  with  murder :  Held,  that  the  court  should  have  added  substantially, 
*'  unless  they  arise  out  of  the  evidence  produced  against  him."     Without  such 

aualification  the  char<j:e  of  the  court  was  erroneous,  and  calculated  to  mislead 
lie  jury,  notwithstanding  the  judge  may  have  given  the  instruction  correctly 
in  a  former  portion  of  the  charge.     Dixon  v.  State,  687. 

18.  It  is  error  for  the  court,  in  a  murder  trial,  to  so  instruct  the  jury  as  to  exclude 
every  fact  save  the  mere  killing.  Such  an  instruction,  in  a  doubtful  case,  or  in 
one  m  which  the  jury  may  be  thereby  influenced  to  the  injury  of  the  accused, 
would  be  good  ground  for  a  new  trial.     Harris  v.  StcUe,  601. 

19.  The  question  of  "cooling  time"  is  a  question  of  law  to  be  decided  by  the 
court,  and  not  a  question  for  the  jury.    State  v.  Moore,  611. 

20.  The  separation  of  two  persons  engaged  in  a  fist  fight,  which  eventually  ter- 
minates in  a  homicide,  to  justify  a  verdict  of  murder,  must  be  for  a  time  sufli- 
cient  for  the  passions  excited  by  the  fight  to  have  subsided,  and  reason  to  have 
resumed  its  sway.  Hence,  where  one  witness  testified  that  the  prisoner  was 
''  absent  no  time,"  and  another,  that  after  the  first  fight  he  started  to  go  home, 
and  looking  back  the  parties  were  again  fighting,  held,  there  was  not  such  sufli- 
cient  cooling  time  as  to  justify  a  verdict  of  murder.    Ih. 

21.  Defendant  was  convicted  of  murder  in  the  first  degree.  The  conviction  was 
had  upon  circumstantial  evidence,  and  there  was  no  evidence  of  express  malice. 
Held,  that  when  a  homicide  has  been  proved,  that  fact  alone  authorises  the 
presumption  of  malice,  and,  unexplained,  would  warrant  a  verdict  for  murder 
m  the  second  degree.  But  express  and  premeditated  malice  cannot  be  pre- 
somed;  audit  was  therefore  error  in  the  court  below  to  overrule  the  defendant's 
motion  for  a  new  trial.  See  this  case  for  evidence  held  to  be  insuflScient  to  sus- 
tain a  conviction  for  murder  in  the  first  degree.    Hamby  v.  State,  650. 
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22.  When  a  party  resisting  arrest  attempts  to  kill  the  officer,  while  the  latter,  in 
the  line  of  his  duty,  is  making  the  arrest,  but  by  accident  kills  a  third  person, 
the  killing  is  muraer.     Angeuv,  State,  658. 

23.  On  a  trial  for  murder,  no  proof  of  intoxication  at  the  time  of  the  crime, 
which  falls  short  of  showing  tne  defendant  to  have  been  utterly  incapable  of 
acting  from  motive,  will  shield  him  from  conviction.  If  the  reason  be  per- 
verted, or  destroyed  by  fixed  disease,  though  brought  on  by  his  own  vices,  the 
law  holds  him  not  accountable.     Cluck  v.  States  734. 

24.  Whether  or  not  mere  words,  uttered  in  the  hearing  of  a  person  who,  by  rea 
son  thereof,  kills  another,  can  be  permitted  to  reduce  the  killing  from  murder  U 
manslaughter,  it  is  clear  that  information  communicated  by  others  to  the  per* 
son  who  lulls  another,  because  of  it,  can  never  be  permitted  to  reduce  the  grade 
of  the  crime.     Fralich  v.  People,  714. 

25.  Death  caused  in  resisting  lawful  arrest.     Queen  v.  Porter,  155. 

See  Drunkenness,  2  ;  Malicious  Shooting. 

SELF-DEFENCE. 

26.  Under  what  circumstances  life  may  be  taken  in  self-defence.  State  v.  Home, 
718. 

27.  In  a  prosecution  for  murder,  wherein  the  plea  of  self-defence  was  relied  upon, 
the  court,  after  instructing  the  jury  that  if  they  found  that  the  prisoner  killed 
the  deceased  in  self-defence,  they  should  acauit,  further  charged  :  "  If,  however, 
vou  find  that  the  defendant  inmcted  the  blow  upon  the  deceased  that  caused 
his  death,  then  the  burden  of  proof  is  upon  the  defendant  to  show  that  he  did 
it  in  self-defence."  Held,  that  the  instruction  was  erroneous,  on  the  ground 
that,  in  effect,  it  required  the  defendant  to  establish,  by  a  preponderance  of 
evidence,  that  he  acted  in  self-defence,  and  excluded  him  from  the  benefit  of 
an  acquittal,  if,  under  the  facts  shown,  there  existed  a  reasonable  doubt  that 
his  act  was  wilful.     State  v.  Porter,  241. 

28.  No  mere  threats  by  the  deceased  are  admissible  on  a  trial  for  murder  in  jus- 
tification or  palliation  of  the .  homicide,  unless,  in  addition  to  such  threats, 
there  was  also,  at  the  time  of  the  killing,  some  attempt  or  demonstration  bv 
the  deceased  showing  a  present  purpose  and  immediate  danger  of  carr^in^  such 
threats  into  execution,  or  of  doing  the  defendant  some  great  bodily  harm. 
Such  threats,  to  be  admissible,  must  be  a  part  of  the  res  gesta.  Harris  v.  State, 
601. 

29.  Words  or  conduct  calculated  to  induce  the  belief  that  the  deceased  intended 
to  provoke  a  difficulty  are  not  such  provocations  as  will  reduce  a  killing  from 
murder  in  the  second  degree  to  manslaughter.     Williams  v.  Slate,  256. 

SO.  To  excuse  a  killing  on  the  ground  of  self-defence,  the  danger  to  the  defend- 
ant must  be  real,  or  honestlv  oelieved  to  be  so,  on  sufficient  grounds,     lb, 

31.  Past  threats  or  conduct  oi  the  deceased,  how  violent  soever,  will  not  excuse 
a  homicide  without  sufficient  present  demonstration  to  authorize  the  belief  that 
the  deadly  purpose  then  exists,  and  the  fear  that  it  will  be  then  executed. 
The  danger  must  be  present,  apparent,  and  imminent,  and  the  killing  must  be 
done  under  a  well  founded  belief  that  it  was  absolutely  necessary  for  the  de- 
fendant to  kill  at  that  moment  to  save  himself  from  a  great  or  like  injury.     lb, 

32.  A  party  who  seeks  and  brings  on  a  difficulty  cannot  avail  himself  of  the 
doctrine  of  self-defence,  in  order  to  shield  himself  from  the  consequences  of 
killing  his  adversary,  however  imminent  the  danger  in  which  he  may  have 
found  himself  in  the  progress  of  the  afifrav.    lb, 

33.  In  a  prosecution  for  murder,  where  the  defendant  relies  upon  the  plea  of  self- 
defence,  it  is  error  to  instruct  that  malice  aforethought  means  a  predetermina- 
tion to  kill,  however  suddenly  formed  in  the  mind  of  Uie  person  killing.  Bo' 
hannon  v.  Com.  613. 

34.  To  constitute  murder,  the  killing  must  be  unlawful  as  well  as  predetermined. 
lb, 

35.  The  law  of  self-defence  does  not  require  one  whose  life  has  been  threatened, 
to  leave  his  home,  or  to  secrete  himself  to  avoid  his  foe.  It  is  Uierefore  error, 
in  such  a  case,  to  instruct  that  the  right  of  self-defence  does  not  arise  until  the 
defendant  has  *^  done  everything  in  his  power  to  avoid  the  necessity  "  of  slay- 
in  e  such  foe.     lb. 

36.  Fear  grounded  upon  threats,  or  upon  information  that  one  lies  in  wait,  will 
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not  justify  the  party  so  threatened  or  endangered  in  killing  his  antagonist, 
nnless  the  threats  or  lying  in  wait  have  been  accompanied  by  an  actnal  attempt 
to  kill,  or  to  commit  some  other  known  felony;  and  not  then,  unless  the  p»er- 
son  so  circumstanced  believes,  and  has  reasonable  ground  to  believe,  that  the 
presence  of  his  enemy  puts  his  life  in  imminent  penl,  and  that  he  can  escape 
such  peril  in  no  other  way.    lb. 

37.  One  whose  life  has  been  threatened,  and  who  has  been  attacked  with  a 
deadly  weapon,  may  arm  himself  to  resist  his  foe;  may  leave  his  home  for  any 
le^timate  purpose,  and  if  he  casually  meets  such  foe,  having  good  reason  to 
believe  him  to  be  armed  and  ready  to  execute  his  threats,  and  that  his  personal 
safety  can  be  secured  in  no  other  way,  he  need  not  wait  to  be  assaulted,  but 
may  secure  himself  from  the  impending  danger,  even  by  killing  his  adversary, 
if  it  be  necessary  to  do  so.     lb, 

88.  On  the  trial  of  an  indictment  for  murder,  the  burden  of  proving  that  the 
homicide  was  excusable,  on  the  ground  of  self-defence,  rests  on  the  defendant, 
and  must  be  established  by  a  preponderance  of  the  evidence.  SUvus  v.  StaUj 
679.     See  Fields  v.  Slate,  686. 

COOLINQ    TIME. 

39.  In  North  Carolina,  upon  a  trial  for  murder,  the  question  of  '*  cooling  time  "  is 
held  to  be  a  question  of  law.  If  such  a  Question  be  left  to  the  jury,  and  they 
decide  it,  as  the  court  should  have  decidea  it,  this  error  is  no  cause  for  a  new 
trial     State  v.  Moore,  611. 

IN  DEFENCE  OF   DWELLINO-HOU8E. 

40.  Under  the  provisions  of  section  twenty-nine  of  the  California  Act  concerning 
crimes  and  punishments,  the  killing  of  another  is  justifiable  onlv  when  the 
entry  into  a  habitation  is  being  made  in  a  violent,  riotous,  or  tumultuous  man- 
ner, for  the  purpose  of  offering  violence  to  some  person  therein,  or  for  the  pur- 
pose of  committing  a  felony  by  violence.    People  v.  Walsh,  487. 

41.  W.,  who  was  a  clerk  of  a  hotel,  saw  A.  in  the  act  of  entering  at  a  window  in 
the  night-time,  and  fired  at  him,  without  first  calling  to  him  to  desist  or  inquir- 
ing as  to  his  purpose.  Held,  that  there  being  no  circumstances  calculated  to 
arouse  the  fears  of  a  reasonable  man,  or  indicating  a  danger  so  urgent  or  press- 
ing as  to  excuse  the  instant  use  of  a  deadlyweapon,  it  was  not  error  to  refuse 
to  instruct  the  jury  to  the  efitect  that  if  W.  did  not  have  a  reasonable  oppor- 
tunity of  removing  A.  then  he  was  justified  in  shooting  him.     lb. 

42.  The  idea  embraced  in  the  expression  that  a  man's  house  is  his  castle,  is  not 
that  it  his  property  and  that  as  such  he  has  a  right  to  defend  and  protect  it  by 
other  and  more  extreme  means  than  he  might  law^lly  use  to  defend  and  pro- 
tect his  shop,  his  office,  or  his  bam.  The  sense  in  which  the  house  has  a 
peculiar  immunity  is,  that  it  is  sacred  for  the  protection  6f  his  person,  and  of 
his  family.  An  assault  on  the  house  can  be  regarded  as  an  assault  on  the  per- 
son, only  in  case  the  purpose  of  such  assault  be  injury  to  the  person  of  the  oc- 
cupant, or  members  of  his  family,  and  in  order  to  accomplish  this,  the  assail- 
ant attack  the  castie,  in  order  to  reach  the  inmate.  In  this  view,  it  is  said  an<l 
settled  that,  in  such  case,  the  inmate  need  not  fiee  from  his  house  in  order  to 
escape  injury  by  the  assailant,  but  he  may  meet  him  at  the  threshold,  and  pre- 
vent him  from  breaking  in,  by  any  means  rendered  necessary  by  the  exigency 
—  and  upon  the  same  ground  and  reason  that  one  may  defena  himself  from 
peril  of  life,  or  great  bodily  harm,  by  means  fatal  to  the  assailant,  if  rendered 
necessary  by  the  exigency  of  the  assault.     State  v.  Patterson,  490,  and  note. 

48.  Where  the  defence  can  legitimately  claim  that  there  was  an  assault  on  the 
respondent's  house,  with  the  intent,  either  of  taking  his  life,  or  of  doing  to  him 
great  bodilv  harm,  the  respondent  would  be  justified  in  using  a  deadly  weapon, 
if  it  should  be  necessary  in  order  to  prevent  the  perpetration  of  such  crime,  or 
if,  under  the  circumstances  attending  the  emergency,  the  respondent  had  rea^ 
son  to  believe,  and  was  warranted  in  believing,  and  in  fact  did  believe,  that  it 
was  necessary  in  order  to  prevent  the  commission  of  such  crime,    lb. 

44.  In  case  the  purpose  of  an  assailant  is  to  take  life,  or  inflict  great  bodily  harm, 
and  the  object  of  his  attack  upon  a  house  is  to  get  access  to  the  occupant  for 
•uch  purpose,  Uie  same  means  may  la¥rfully  be  used  to  prevent  him  from  break- 
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ing  in,  as  might  be  used  to  preyent  him  from  making  the  harmful  assault  upon 
the  person,  in  case  the  parties  were  met  face  to  face  in  any  other  place.  In 
either  case,  the  point  of  iostification  is,  that  such  use  of  fatal  means  was  neces- 
sary in  order  to  tne  rightful,  effectual  protection  of  the  respondent,  or  his  family, 
from  the  threatened  or  impending  peril.    lb. 

VERDICT. 

45.  On  an  indictment  for  murder,  a  verdict  that  the  defendant  is  guilty  of  mur- 
der in  the  second  degree  is  a  general  verdict,  and  covers  all  the  allegations. 
Com,  V.  HertZt  194. 

46.  A  verdict  of  manslaughter  upon  an  indictment  for  murder  is  an  acquittal  of 
the  higher  crime,  and  renders  all  further  inquiry  in  regard  to  it  incompetent. 
People  V.  Knapp^  252. 

See  Assault  and  Battery,  3-7 ;  DRUNKENincss,  2,  8. 

MANSLAUOHTRR  —  CONTRIBUTORY  NEGLIGENCE. 

47.  It  seems  that  contributory  negligence  on  the  part  of  the  deceased  is  not  an 
answer  to  an  indictment  for  manslaughter.     Reg,  v.  Kew^  95. 

See  Malicious  Shooting. 

HOUSE. 

The  idea  embraced  in  the  expression,  that  a  man's  house  is  his  castle,  explained. 
State  V.  Patterson,  490,  and  note. 

HUSBAND  AND  WIFE. 

1.  While  a  wife  cannot  be  found  guiltpr  of  a  crime,  if  it  is  shown,  from  all  the 
facts  and  circumstances,  she  was  acting  under  the  threats,  commands,  or  coer- 
cion of  her  husband  in  the  commission  of  the  offence,  yet,  the  declarations  of 
the  husband  to  that  effect  made  to  another,  being  hearsay,  are  incompetent 
testimony,  upon  the  trial,  in  favor  of  the  wife.     Edwards  v.  State,  741. 

2.  The  coercion  of  the  husband  must  be  made  to  appear  from  all  the  facts  and 
circumstances,  and  is  not  to  be  presumed  merely  from  the  presence  of  the  hus- 
band ;  and  the  fact  of  the  killing  being  admitted,  the  wife,  to  excuse  herself 
&om  the  crime,  must  show  that  she  was  not  acting,  at  the  time,  from  her  own 
volition,  but  from  that  of  the  husband,     lb. 

See  Arson,  6,  7  ;  Evidence,  tit.  Husband  and  Wife. 

IDEM  SONANS. 
See  Gahan  v.  People,  704. 

INDICTMENT. 
See  Pleading. 

INCEST. 

1.  The  relation  of  step-father  and  step-daughter,  within  the  meaning  of  the  Ohio 
statute  against  incest,  does  not  exist  after  the  termination  of  the  marriage  rela- 
tion between  the  step-father  and  the  step-daughter's  mother.  Noble  v.  State, 
662. 

2.  An  indictment  for  incest  with  one's  step-daughter  sufficiently  describes  the 
relationship  of  the  parties,  by  alleging  it  to  be  that  of  step-father  and  step- 
daughter, without  setting  forth  the  marriage  of  the  defendant  to  the  mother, 
or  the  subsistence  of  the  marriage  relation  at  the  time  of  committing  the 
crime.  On  the  trial  of  such  an  indictment  against  the  step-father,  it  was  shown 
that  the  step-daughter's  mother  had  been  twice  marriea  before  her  marriage 
with  defendant ;  first  to  a  man  by  the  name  of  Norwood,  and  next  to  a  man 
by  the  name  of  Hopkins  ;  and  there  was  evidence  tending  to  raise  a  presump- 
tion of  the  death  oi  one  or  both  of  these  former  husbands.  The  court  there- 
upon charged  the  jury  as  follows :  '*  If  the  presumption  arises  that  Norwood 
or  Hopkins,  or  both  of  them,  are  dead,  the  subsequent  marriage  with  Noble  " 
(the  defendant)  ^*  would  be  valid,  unless  hx>m  the  testimony  you  should  find 
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that  in  fact  they,  or  one  of  them,  are  not  dead."     Hddy  that  in  this  charge 
there  was  error,  for  which  the  judgment  should  be  reversed.    Ib» 
8.  Emissio  seminis  is  an  essential  ingredient  in  the  crime  of  incest.     lb, 

INFANT. 
See  Reg,  y.  Reeve,  898,  and  note. 

INSANITY. 

1.  Where  in  a  prosecution  for  murder,  in  which  the  defence  of  insanity  was  set 
up,  a  witness  stated,  in  answer  to  a  question  by  defendant's  counsel,  that  the 
defendant  "  never  was  just  right,"  it  was  held  proper  for  the  State  to  ask  the 
witness  whether,  in  his  opinion,  the  defendant  was  not  intelligent  enough  to 
know  right  from  wron^.      State  v.  Porter,  241. 

2.  The  test  of  responsibility  for  criminal  acts,  where  unsoundness  of  mind  is 
interposed  as  a  defence,  is  the  capacity  of  the  defendant  to  distinguish  between 
right  and  wrong,  at  the  time  of  and  with  respect  to  the  act  which  is  the  sub- 
ject of  the  inquiry.  The  law  does  not  recognize  a  form  of  insanity  in  which  the 
capacity  of  distingiushing  right  from  wrong  exists  without  the  power  of  choos- 
ing between  them.      Flanagan  v.  People,  377. 

8.  It  seems  that  the  insanity  which  the  law  recognizes  as  ai^excuse  for  crime 
must  be  such  as  dethrones  reason  and  incapacitates  an  individual  from  distin- 
guishing between  right  and  wrong.     Spann  v.  State,  391. 

4.  Upon  an  inquiry  as  to  whether  a  convict  condemned  to  death  has  become  in- 
sane since  sentence,  evidence  as  to  his  mental  condition  at  the  time  of  the 
commission  of  the  crime  is  admissible  to  illustrate  his  present  condition,  pro- 
vided there  be  other  evidence  of  present  insanity,  but  if  there  be  no  other 
evidence  of  present  insanity,  it  is  not  admissible.     Spann  v.  State,  393. 

5.  What  degree  of  mental  incapacity  constitutes  dementia,  and  renders  a  person 
not  criminally  responsible  for  acts  otherwise  criminal.      State  v.  Richards,  895. 

6.  Insanity  voluntarily  produced  by  intoxication  does  not  destroy  responsibility. 
People  y.  Williams,  4tl2. 

7.  It  is  not  error  for  the  court,  on  a  trial  for  murder,  where  insanity  is  set  up  as 
a  defence,  to  require  the  defendant  to  submit  his  hypothetical  case  to  his  pro- 
fessional witnesses,  before  the  rebutting  evidence  of  the  State  is  heard  on  the 
question  of  insanity.  If  evidence  materially  varying  the  hypothetical  case,  is 
afterwards  introduced,  the  defendant  must  ask  leave  to  reexamine  as  to  the 
new  matter.  If  the  new  proof  does  not  make  any  change  in  the  hypothetical 
case  submitted,  the  defendant  would  not  be  injured  by  ue  refusal.  Dove  v. 
State,  760. 

See  Drunkenness  ;  Practice,  1-3. 

INTOXICATING  LIQUOR. 

Where  in  a  prosecution  for  unlawfully  selling  intoxicating  liquor,  it  appears  by 
the  evidence  for  the  State  that  the  sale  was  made  by  the  agent  of  the  defend- 
ant in  charge  of  the  establishment  where  the  liquor  was  sold,  it  is  competent  for 
the  defendant  to  rebut  the  presumption  of  prim&  facie  agency,  which  the  evi- 
dence makes  against  him,  by  showing  that  the  sale  was,  in  fact,  made  without 
his  authority  and  against  his  directions.  But  the  directions  to  the  agent,  for- 
bidding the  sale,  must  be  in  good  faith  ;  for  however  notorious  or  formal  they 
may  be,  they  can  have  no  effect  if  they  are  merely  colorable.  The  fact  of 
agency  is  to  be  determined  by  the  real  understanding  between  the  principal  and 
agent.     Anderson  y.  State,  672. 

See  State  v.  Allmond,  301,  and  note,  as  to  the  constitutionality  of  laws  prohibiting 

the  sale  of. 

INTOXICATION. 
See  Dbunkkmnsss. 


INDEX.  795 

JURORS. 
See  Cal.  Statutes,  People  v.  Fair,  21 7. 

1.  An  impression  received  from  newspaper  reports  which  will  not  preclude  an 
impartial  examination  of  the  facts  presented  in  evidence  will  not  disqualify  a 
juryman.     But  see  dissenting  opinion.      State  v.  Medlicotl^  227. 

2.  As  a  general  rule,  the  evidence  of  jurors  is  not  admissible  to  impeach  their 
verdict.      Readey.  Com,  267. 

3.  The  provisions  of  the  Revised  Statutes  of  the  State  of  New  York  ^2  R.  S. 
724,  §§  27,  28)  are,  by  the  Act  of  Confess  of  July  20th,  1840  (5  U.  S.  Stat, 
at  Large,  394),  made  applicable  to  theTederal  Courts,  and  no  challenge  to  an 
array  of  grand  jurors,  or  to  any  person  summoned  to  serve  as  a  grand  juror, 
and  no  objection  to  the  competency  of  any  person  summoned  to  serve  as  a 
grand  juror,  can  be  allowed,  other  than  an  objection  to  a  grand  juror,  before 
he  is  sworn,  on  the  ground  Uiat  he  is  the  prosecutor,  or  complainant,  on  a 
charge,  or  is  a  witness,  on  the  part  of  the  prosecution,  and  has  been  subpoenaed, 
or  been  bound  in  a  recognizance,  as  such.      U.  S.  v.  Tollman,  418. 

4.  Irregularities  in  the  summoning  of  grand  jurors  do  not  entitle  a  party  indicted, 
as  matter  of  law,  to  avoid  the  indictment.     lb. 

5.  Where  the  accused  shows  that  he  has  been  prejudiced  by  irregularity  or  fraud 
in  designating,  summoning,  and  returning  the  grand  jury,  he  has  his  remedy  to 
the  court  for  relief.     lb. 

6.  The  rule  of  this  Court,  of  November  11th,  1867,  in  regard  to  the  designation 
and  selection  of  jurors,  is  a  proper  provision.  It  not  being  shown  that  the 
officers  acting  in  this  case  under  that  rule  had  not  acted  in  good  faith,  in  com- 
pliance therewith,  and  no  fraud  being  alleged,  nor  any  prejudice  to  the  accused, 
a  motion  to  quash  the  indictment,  on  the  ground  of  aliened  irregularities  in 
selecting  the  ^and  jurors,  was  denied.  A  grand  jury  selected  and  drawn  in 
accordance  with  that  rule  is  not  uregularlv  or  illegally  selected  or  drawn.    lb, 

7.  The  Act  of  July  20,  1840,  does  not  require  literal  conformity  to  the  mode  of 
selecting  and  drawing  jurors  prescribed  by  the  state  laws,  but  only  substantial 
conformity,  and  that  only  as  far  as  is  practicable.  What  is  thus  practicable 
defined.      lb, 

8.  Power  and  duty  of  a  jury  in  judging  of  the  credibility  of  witnesses,  and  the 
value  and  effect  of  evidence.      (/.  S.  v.  Dodge,  425. 

9.  Where  the  record  recites  that  the  jury  "were  duly  sworn,  according  to  law," 
this  sufficiently  shows  that  the  oath  required  by  law  was  administered.  Lock" 
eU  Y.  State,  461. 

10.  It  is  error  for  the  court  to  have  any  communication  with  the  iury  after  a  case 
has  been  submitted  to  them,  and  while  they  have  it  under  consideration,  except 
in  open  court.  It  is  also  error  for  the  court  to  furnish  the  jury  a  copy  of  the 
statutes  of  the  State  while  tliey  are  out  of  court  deliberating  upon  their  ver- 
dict, that  they  may  read  certain  provisions  designated  by  the  court,  touching 
the  case  under  consideration.     State  v.  Patterson,  490. 

See  Practice,  tit.  Jurors  and  Jury. 

LARCENY. 

1.  An  indictment  charged  the  stealing  of  **  nineteen  shillings  in  money"  of  the 
moneys  of  A.  B.  It  appeared  that  A.  B.  got  into  a  merry-go-round  at  a  fair, 
and  handed  the  prisoner  a  sovereign  in  payment  for  the  ride,  asking  her  to  give 
chan^.  The  prisoner  gave  A.  B.  lid.,  and  said  she  would  give  the  rest  when 
the  ride  was  finished.  After  the  ride  was  over,  the  prisoner  said  A.  B.  only 
gave  her  !«.,  and  refused  to  give  her  the  I9s.  change.  Held,  that  the  prisoner 
could  not  be  convicted  upon  this  indictment  of  stealing  Ids.    Reg.  v.  Bird,  1. 

2.  A  depositor  in  a  post-office  savings  bank  obtained  a  warrant  for  the  with- 
drawal of  lOs,,  and  presented  it  with  his  depositor's  book  to  a  clerk  at  the 
post-office,  who,  instead  of  referring  to  the  proper  letter  of  advice  for  lOjt., 
referred  by  mistake  to  another  letter  of  advice  for  8/.  ISs.  lOd.,  and  placed  that 
sum  upon  the  counter.  The  clerk  entered  8/.  16«.  lOd,  in  the  depositor's  book 
as  paid,  and  stamped  it.  The  depositor  took  up  that  sum  and  went  away.  The 
jury  found  that  \^e  had  the  animus  furandi  at  the  moment  of  taking  the  money 
irom  the  counter,  and  that  he  knew  the  money  to  be  the  money  of  the  Post- 
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master  General  when  he  took  it  up,  and  found  him  guilty  of  larceny.  Heldj  bj 
a  majority  of  the  judees  that  he  was  properly  conyicted  of  larceny. 

Per  Cockburn,  C.  J.,  Blackburn,  J.,  Mellor,  J.,  Lush,  J.,  Grove,  J.,  Denraan,  J., 
and  Archibald,  J.,  that  the  clerk,  and  therefore  the  Postmaster  General,  hav- 
ing intended  that  the  property  in  the  money  should  belong  to  the  prisoner 
through  mistake,  the  prisoner  knowing  of  the  mistake,  and  having  the  animus 
furandi  at  the  time,  was  guilty  of  larceny. 

Per  Bovill,  C.  J.,  Kelly,  C.  B.,  and  Keating,  J.,  that  the  clerk,  having  only  a 
limited  authority  under  the  letter  of  advice,  had  no  power  to  part  with  the 
property  in  the  money  to  the  prisoner,  and  that  therefore  the  conviction  'won 
ri^t. 

Per  rigott,  B.,  that,  before  possession  of  the  money  was  parted  with,  and  while  it 
was  on  the  counter,  the  prisoner  had  the  animui /urandiy  and  took  it  up,  an<l 
was  therefore  guilty  of  lanseny. 

Per  Martin,  B.,  Bramwell,  B.,  IBrett,  J.,  and  Cleasby,  B.,  that  the  money  was  not 
taken  invito  domino^  and  therefore  that  there  was  no  larceny. 

Per  Bramwell,  B.,  and  Brett,  J.,  that  the  authority  of  the  clerk  authorized  the 
parting  with  the  possession  and  property  in  the  entire  sum  laid  down  on  the 
counter.     Reg  v.  middleton^  4. 

8.  Prosecutor  sold  onions  to  the  prisoners,  who  agreed  to  pay  ready  money  for 
them.  The  onions  were  unloaded  at  a  place  indicated  by  the  prisoners,  and 
the  prosecutor  was  then  induced  to  make  out  and  sign  a  receipt  which  the  pris- 
oners got  from  him,  and  then  refused  to  restore  the  onions  or  pay  the  price. 
The  jury  convicted  the  prisoners  of  larceny,  and  said  that  they  never  intended 
to  pay  for  the  onions,  and  that  the  fraud  was  meditated  by  them  horn  the  be- 
ginning.   Held^  that  the  conviction  was  right.    Reg  v.  Slowly,  30. 

4.  The  prisoner  found  two  heifers  which  hsul  strayed,  and  put  them  on  Ids  own 
marshes  to  graze.  Soon  afterwards  he  was  informed  by  S.  that  they  had  been 
put  on  his,  B.'s,  marshes  and  had  strayed,  and  a  few  days  after  that  that  they 
belonged  to  H.  Prisoner  left  them  on  his  marshes  for  a  day  or  two,  and  then 
sent  them  a  long  distance  away  as  his  own  property  to  be  kept  for  him.  He 
then  told  S.  that  he  had  lost  them  and  denied  all  knowledge  of  them.  The 
jury  found  (1)  that  at  the  time  the  prisoner  found  the  heifers  he  had  reason- 
able expectation  that  the  owner  could  be  found,  and  that  he  did  not  believe 
that  they  had  been  abandoned  by  the  owner.  (2)  That  at  the  time  of  finding 
them  he  did  not  intend  to  steal  them,  but  that  the  intention  to  steal  came  on 
him  subsequently.  (8)  That  the  prisoner,  when  he  sent  them  away,  did  so  for 
the  purpose  and  with  the  intention  of  depriving  the  owner  of  them  and  appro- 
priating them  to  his  own  use.  Held,  that  a  conviction  of  larceny,  or  of  larceny 
as  bailee,  could  not  be  sustained  under  the  above  circumstances.  Reg,  v.  Mat-- 
them,  32. 

5.  Prosecutor  bought  a  horse,  and  was  entitled  to  the  return  of  lO^.  chap  money 
out  of  the  purchase  money.  Prosecutor  afterwards,  on  the  same  day,  met  the 
seller,  the  prisoner,  and  others  together  in  company  and  asked  the  seller  for 
the  10.4.,  but  he  said  he  had  no  change,  and  offered  a  sovereign  to  the  prose- 
cutor, who  could  not  change  it.  The  prosecutor  asked  whether  any  one  present 
could  give  change.  The  prisoner  said  he  could,  but  would  not  give  it  to  the 
seller  of  the  horse,  but  would  give  it  to  the  prosecutor,  and  produced  two-half 
sovereigns.  The  prosecutor  then  offered  a  sovereign  of  his  own  with  one  hand 
to  the  prisoner,  and  held  out  the  other  hand  for  the  change.  Tlie  prisoner  took 
the  sovereign  and  put  one  half  sovereign  only  into  the  prosecutor's  hand,  and 
slipped  the  other  into  the  hand  of  the  seller,  who  refused  to  give  it  to  the 
prosecutor  and  ran  off  with  it.  Held^  that  the  indictment  righUy  charged  ihe 
prisoner  with  stealing  a  sovereign.     Reg,  v.  Twist,  44. 

6.  The  prisoner  was  firoquently  employed  by  the  prosecutor  to  fetch  coals  from 
C.  Before  each  journey  the  prosecutor  made  up  to  the  prisoner  24/.  out  of 
which  he  was  to  pay  for  the  cosus,  keep  29s,  for  himself,  and  if  the  price  of  the 
coal,  with  the  2Ss.,  did  not  amount  to  24/.,  to  keep  the  balance  in  hand  to  the 
credit  of  the  next  journey.  It  was  the  prisoner's  duty  to  pay  for  the  coal  as  he 
obtained  it,  with  the  money  received  from  the  prosecutor  ;  and  the  prosecutor 
did  not  know  but  that  he  did  so  ;  but,  pi;t)videa  he  was  supplied  with  the  coal, 
and  not  required  to  pay  more  than  the  proper  price  tor  it,  it  was  immaterial  to 
the  prosecutor  in  wnat  manner  the  prisoner  paid  for  it.     On  the  20th  March 
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the  prisoner  had  a  balance  of  SI.  in  hand,  and  the  prosecntor  gave  him  21/.  to 
make  up  24/.  for  the  next  journey.  The  prisoner  did  not  then  buy  any  coalf 
but  fraudulently  appropriated  the  money.  Held,  that  a  conviction  oi  the  pris- 
oner for  larceny  ot  the  21/.  as  a  bailee  was  right.    Reg,  v.  Aden,  46. 

7.  An  indictment  charged  S.  with  stealing  ISs.  6d,<,  and  C.  with  receiving  the 
same.  The  facts  were :  S.  was  a  barman  at  a  re^shment  bar,  and  C.  went 
up  to  the  bar,  called  for  refreshments,  and  put  down  a  florin.  S.  served  C, 
took  up  the  florin,  and  took  from  his  employer's  till  some  money,  and  gave  C. 
as  his  chan^  ISs,  Sd.y  which  C.  put  in  his  pocket  and  went  away  with  it. 
On  leaving  me  place  he  took  some  silver  from  his  pocket  and  was  counting  it 
when  he  was  arrested.  On  entering  Uie  bar  signs  of  recognition  took  pface 
between  S.  and  C,  and  C.  was  present  when  S.  took  the  money  from  the 
till.  The  jury  convicted  S.  of  stealing  and  C.  of  receiving.  Heldy  that  this 
was  evidence  which  the  judge  ought  to  have  left  to  the  jury  as  reasonable  evi- 
dence upon  which  C.  mieht  have  been  convicted  as  a  principal  in  the  second 
degree  ;  and  that  therefore  the  conviction  of  C.  for  receiving  could  not  bo 
sustained.     Reg,  t.  Coggin$,  48. 

8.  A  charge  that,  if  the  prisoner  received  the  property  knowing  it  to  be  stolen, 
he  was  guilty  of  a  crime,  is  erroneous,  unless  it  further  state  that  he  must 
have  fraudulently  intended  to  deprive  ihe  owner  thereof.    Rice  v.  State,  366. 

9.  If  a  person  receive  stolen  goods,  knowing  them  to  be  such,  not  for  the  pur- 
pose of  making  them  his  own,  or  deriving  profit  from  them,  but  simply  to  aid 
the  thief  in  carrying  them  off,  he  is  guilty  of  receiving  stolen  goods,  knowing 
tiiem  to  hare  been  stolen.     State  v.  Keishing,  d72. 

10.  The  prisoner  was  indicted  for  feloniously  stealing  a  dress,  a  shawl,  and  other 
articles  of  wearing  apparel. 

The  evidence  was  that  the  prisoner,  who  had  a  wife  living,  but  who  repre- 
sented himself  as  a  widower,  was  paying  his  addresses  to  the  prosecutrix,  who 
was  a  widow ;  that  in  the  course  ot  conversation  he  told  her  that  his  late  wife's 
father  had  just  died  (which  was  true),  that  his  sister-in-law  was  unable  to  go 
to  the  funeral,  being  too  poor  to  purchase  mourning  ;  that  thereupon  the  prose- 
cutrix, without  request  or  suggestion  from  him,  o&red  to  lend  her  clothes  for 
the  purpose,  and  placing  the  articles  in  question  in  aba^  gave  them  to  the  pris- 
oner to  take  to  his  sister-in-law.  Some  of  these  articles  of  dress  were  worn 
by  the  prisoner's  wife  at  the  funeral,  others  were  found  to  have  been  pawned 
bv  a  woman  not  identified,  who  save  her  name  as  that  of  the  prisoner  s  wife. 
The  prosecutrix  afterwards  made  repeated  requests  to  the  prisoner  to  return 
the  clothing  she  had  lent  to  his  sister-in-law,  but  could  not  obtain  them.  It 
appeared  that  the  prisoner's  wife  had  two  sisters.  One  of  them  only  was  called 
for  the  prosecution  to  prove  that  the  clothing  had  not  been  given  to  her  by  the 
prisoner. 

It  was  contended  for  the  prosecution  that  this  was  larceny  by  a  bailee.  The 
prosecutrix  had  eiven  tne  clothes  to  the  prisoner  to  deliver  them  to  his  sister- 
in-law,  but  instead  of  doing  so  he  had  converted  them  to  his  own  use.  Held, 
that  there  was  no  case  i<x  the  jury,  inasmuch  as,  there  being  two  sisters-in-law, 
there  was  no  evidence  that  the  prisoner  had  not  delivered  we  clothes  to  a  sis- 
ter-in-law, in  pursuance  of  the  terms  of  the  bailment ;  and  also  that  there  was 
no  evidence  oi  conversion  to  his  own  use,  it  not  being  proved  that  the  clothes 
were  pawned  by  the  prisoner,  but  by  a  woman  who  might  have  been  his  sister- 
in-law  who  was  not  called  to  prove  the  non-receipt  of  the  clothes  by  her. 

The  prisoner  was  then  indicted  for  the  misdemeanor  of  obtaining  the  same  ar- 
ticles of  clothing  by  falsely  pretending,  inter  alia,  that  his  sister-in-law  was 
poor  and  unable  to  buy  mourning  wherewith  to  attend  the  funeral  of  her  father. 

An  objection  was  taken  on  behdf  of  Uie  prisoner,  that  inasmuch  as  the  posses- 
sion only  and  not  the  property  had  been  passed  or  intended  to  be  passed  by 
the  prosecutrix,  the  offence,  if  any,  was  larceny  and  not  false  pretences.  So 
held. 

It  was  then  contended  for  the  prosecution  that  by  sect  88  of  24  &  25  Vict.  c.  96,  it 
had  been  expressly  enacted  that  the  defendant  may  be  convicted,  although  it 
appeared  at  the  trial  that  the  oflence  amounts  to  larceny  and  not  merely  to  ob- 
taining money,  &c.,  by  false  pretences,  and  therefore  that  if  the  jury  should  be 
of  opinion  that  the  property  was  obtained  by  a  trick  with  intent  to  steal,  it 
would  amount  to  a  larceny  in  law,  and  the  prisoner  might  be  convicted  undei 
this  indictment  by  virtue  of  this  provision  of  the  statute. 
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For  the  prisoner  it  was  contended,  that  having  been  acquitted  upon  the  same 
evidence  on  a  charee  of  larceny  for  stealing  these  very  articles,  it  would  be 
contrary  to  the  spirit  of  the  law  if  he  could  be  convict^  of  the  same  larceny 
under  the  form  of  an  indictment  for  false  pretences. 

The  whole  case  was  left  to  the  jury,  the  judge  intimating  his  concurrence  with 
the  view  advanced  on  behalf  of  the  prisoner,  and  stating  that,  if  necessary,  he 
should  reserve  the  question  for  the  Court  of  Criminal  Appeal. 

The  distinction  between  a  false  pretence  and  larceny  by  a  trick.  Reg,  v.  Rati- 
cliffe,  151. 

11.  An  acquittal  upon  one  indictment  for  receiving  stolen  goods  b  no  bar  to  the 
prosecution  of  the  same  defendant  upon  another,  without  further  proof  of  the 
identity  of  the  offences  than  ihat  the  goods  described  in  the  secona  indictment 
are  such  that  the  averments  of  the  first  indictment  might  describe  them.  Com. 
V.  Sutherland f  189. 

12.  The  allegation  in  an  indictment  for  larceny  that  the  defendant  stole  ^*  six 
hundred  and  ten  pounds  of  silver-bearing  ore  "  sufficiently  shows  that  the  prop- 
erty alleged  to  have  been  stolen  was  personal  property  which  could  be  the  sub- 
ject of  larceny.     State  v.  Berryman^  885. 

18.  Whether  a  sufficient  length  of  time  had  elapsed  between  the  taking  and  the 
carrying  away  of  things  affixed  to  the  freehold  to  prevent  them  from  constitut- 
ing one  transaction,  is  a  question  for  the  jury.     Ih, 

14.  Where  chattels  are  stolen  in  one  county  and  carried  into  another,  an  indict- 
ment in  the  latter  should  charge  the  larceny  to  have  been  committed  in  that 
county  ;  otherwise  it  will  be  quashed  for  the  want  of  jurisdiction,  the  posses- 
sion by  the  thief  of  the  stolen  goods  being  a  larceny  in  every  county  into  which 
he  carries  them.  In  this  respect  the  Mississippi  statute  adopts  the  rule  of  the 
common  law.     Johnson  v.  Stale^  841. 

15.  If  ?oods  be  stolen  in  one  county  and  carried  into  another,  the  party  is  guilty 
of  feu)ny  in  the  latter  county  ;  since  the  legal  possession  still  remains  in  the 
true  owner,  and  every  moment's  continuance  of  the  trespass  and  felony  amounts 
to  a  new  caption  and  asportation.  But  an  indictment  found  in  the  latter  county 
must  allege  that  the  offence  was  there  committed,  or  must  state  that  the  bring- 
ing the  property  into  that  county  was  felonious.     State  v.  Brown,  848. 

16.  In  order  to  constitute  the  crime  of  larceny,  the  taking  of  the  property  must 
be  with  the  felonious  intent  of  permanently  depriving  the  owner  oi  his  property. 
The  evidence  in  this  case  held  to  be  insufficient  to  establish  a  felonious  intent. 
Johnson  v.  Stale j  847. 

17.  An  information  for  larceny  which  describes  the  property  simply  as  ^*  one  hun- 
dred and  thirty-five  dollars^"  **  of  the  property,  goods,  and  chattels  of  John 
C.  Connell,''  and  without  any  allegation  of  its  value,  or  of  any  excuse  for  the 
want  of  greater  particularity,  is  fatally  defective.     Mertoin  v.  People,  849. 

18  So  far  as  regards  the  substantial  nature  and  description  of  the  offence,  and 
the' mode  of  setting  out  the  criminal  charge,  the  sufficiency  of  an  information 
for  larceny  is  to  be  tested  by  the  same  rules  which  are  applicable  to  an  indict- 
ment ;  and  where  the  pleader  does  not  bring  the  case  within  the  provision  of 
any  statute  dispensing  with  any  degree  of  particularity  or  precision  in  this  re- 
spect required  at  common  law,  its  sufficiency  will  be  detemuned  by  the  common 
law  rules  as  to  indictments  for  the  same  offence.  It  is  not  certain  whether 
the  information  was  intended  to  charge  the  larceny  of  money,  or  anything  cir- 
culating, or  used  as  currency,  or  of  some  other  kind  of  personal  property  ;  and 
the  pleader  having  failed  to  state  it  to  be  **  money,"  he  has  not  brought  the  in- 
formation within  Uie  statute  allowing  a  g^eneral  allegation  in  cases  of  the  lar- 
ceny of  money.  By  the  well  settled  principles  of  common  law  pleading,  the  de- 
fendant in  this  case  was  entitled,  in  fairness,  to  either  a  statement  of  the  kind, 
denomination,  and  number  of  the  pieces,  notes,  or  bills  claimed  to  have  been 
stolen,  or  to  an  allegation  of  some  excuse  for  the  omission.  This  defect  in  the 
information  is  a  substantial  one,  and  not  such  a  formal  one  as,  under  the  Mich- 
igan statute,  must  be  taken  advantage  of  by  demurrer,  or  motion  to  quash.    lb, 

19.  The  statement  of  the  value  of  the  goods  alleged  to  have  been  stolen,  under 
statutes  making  a  distinction  in  punishment  and  grade  of  the  crime  dependent 
tipon  the  amount  in  value,  is  **of  the  essence  of  the  offence,"  and  therefore 
not  excused  by  our  statute,  dispensing  with  it  when  not  of  the  essence  of  the 
offence  ;  and  generally,  it  is  unsafe  to  omit  it,  unless  some  statute  clearly  dis- 
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penses  witih  it,  except,  perhaps,  in  case  of  the  larceny  of  money,  which  ia 
specifically  described  as  being  of  some  of  the  particular  kinds  oi  which  the 
value  is  expressly  prescribed  by  Act  of  Congress,     lb, 

20.  If  an  indictment  for  larceny  describe  the  animal  stolen  by  color  and  sex,  the 
color  and  sex  must  be  proved  as  laid,  but  such  description  is  unnecessary.  Tur- 
ner V.  State,  863. 

21.  Where  the  indictment  describes  the  animal  as  a  bay,  proof  that  the  animal 
was  a  bay  or  red  sorrel  was  held  sufficient  to  support  the  verdict.    Ih, 

22.  Obtaining  property  by  a  fraudulent  device,  as  "  the  five-cent  trick/'  is  lar- 
ceny.    Defrete  v.  State,  856. 

28.  llie  Tennessee  Code,  4679,  which  makes  it  larceny  to  use  any  bailment  or 
agency  merely  as  the  means  of  procuring  possession  of  property,  with  an  in- 
tent, at  the  time,  to  make  a  fraudulent  appropriation  tliereoi,  is  only  a  return 
to  the  principles  of  the  common  law.    lb, 

24.  Article  2421  Paschal's  Texas  Digest  declares,  in  substance,  that  if  any  clerk 
or  other  person  therein  named  shall  embezzle  or  misapply,  or  convert  to  his  own 
use,  without  the  consent  of  his  principal,  any  money  or  other  property  of  such 
principal  or  employer,  which  shall  have  come  into  his  possession,  or  shall  be 
under  nis  control,  by  virtue  of  such  office,  agency,  or  employment,  he  shall  be 
punished  as  prescribed  for  theft ;  and  article  2385  declares  that  if  the  defend- 
ant had  the  lawful  possession  of  the  property,  yet,  if  he  obtained  the  same 
through  any  false  pretext,  or  with  intent  to  deprive  Uie  owner  thereof,  &c.,  the 
offence  of  thefl  shall  be  complete.  The  accused  was  a  clerk  in  a  store,  and 
was  left  at  night  in  charge  of  the  store.  On  the  first  night  after  his  employ- 
ment as  clerk,  he  carried  off  from  the  store  a  quantity  of  money  and  gobds, 
and  the  next  day  was  apprehended,  while  leaving  the  country,  some  distance 
from  the  place  where  tne  act  was  committed,  and  the  money  and  goods  were 
found  upon  him.  Heldj  that  the  facts  of  this  case  establish  every  constituent 
of  theft  under  the  above  statutory  provisions.     CobUtz  v.  State^  646. 

25.  A  clerk  in  a  mercantile  house  has  a  qualified  and  limited  possession  of  the 

goods  as  to  strangers,  but  as  against  his  principal  or  employer  he  has  neither 
iie  possession  nor  the  right  of  possession.    lb, 

26.  In  Ohio  where  an  indictment  charged  the  defendant  with  stealing  a  silver 
teapot,  and  other  named  articles  of  silver  ware,  and  the  evidence  on  the  trial 
showed  that  the  articles  stolen  were  plated  ware,  consisting  of  only  one  twenty- 
fiftS  part  silver,  and  there  was  no  finding  o£  the  court,  or  evidence  showing  that 
the  variance  was  material  to  the  merits  of  the  case,  or  prejudicial  to  the  de- 
fendant. Held,  that  the  variance  was  not  fatal  under  the  91st  sec.  of  the  Crim. 
Code,  and  the  defendant  was  properly  convicted,  there  being  a  good  legal  de- 
scription of  the  articles  stolen  after  the  false  word  ^*  silver"  is  rejected. 
ChodaU  V.  Statty  671. 

See  Pleadinq,  6. 

LIBEL. 

In  a  prosecution  for  libel,  evidence  of  other  libellous  publications  of  the  defendant 
of  the  same  general  character  against  the  same  person  are  admissible  in  evi- 
dence for  the  purpose  of  proving  malice.  But  having  been  introduced  for  that 
Surpose,  they  cannot  be  considered  as  evidence  upon  the  question  whether  the 
efendant  was  guilty  of  publishing  the  libel  charged.     State  v.  Riggs,  558. 

MALICIOUS  MISCHIEF. 

See  Corn.  v.  Turner,  293. 

Killing  a  horse,  with  malice  towards  the  bailee  of  the  animal,  constitutes  the 
offence  described  in  the  Tennessee  Code,  4657,  though  there  be  no  malice  to- 
ward the  general  owner.  The  fact  that  the  animal  is  described  as  the  property  of 
the  general  owner  does  not  restrict  the  proof  of  malice  to  malice  against  him, 
but  will  admit  the  proof  that  tlie  malice  was  toward  the  special  owner.  Stone  v. 
State,  521. 

MALICIOUS  SHOOTING. 

Whether  a  prisoner  on  trial  is  guilty  of  malicious  shooting  with  intent  to  kill,  de- 
pends upon  the  question,  whether  if  he  had  killed  the  person  at  whom  he  shot. 
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instead  of  onljr  woundin?  him  with  intent  to  kill  him,  the  offence  would  have 
been  murder.  If  the  killing  would  not  have  been  murder,  then  he  is  not  guilty 
of  the  offence  of  malicious  shooting,  however  he  may  have  been  guilty  of  an* 
other  offence,  as  of  unlawful  shooting  with  intent  to  lulL    Bead  v.  Cam,  267. 

MALICIOUS  THREATS. 

Under  the  Tennessee  Ck>de,  4633,  an  indictment  is  sufficient  which  chains  that 
the  defendant  did  maliciously  threaten  O.  G.  M.  B.  that  he  should  simer  the 
consequences  (meaning  that  he  would  kill  him,  or  do  him  some  great  bodily 
harm,  then  and  there  pursuing  him  with  a  pistol),  unless  the  said  O.  G.  M.  B. 
against  his  will  should  leave  Smith's  Cross  Roads,  with  intent,  &o.  State  v. 
Morgan f  521. 

MANSLAUGHTER. 
See  Homicide. 

MILL  POND. 
See  NuisANCK. 

MURDER. 
See  Homicide. 

NUISANCE. 

1.  To  cause  a  whole  neighborhood  to  become  sickly,  by  erecting  a  dam  across  a 
stream,  thus  causing  the  water  to  stagnate  and  corrupt  the  air,  is  a  public 
nuisance,  for  which  an  indictment  lies.  So  also  it  is  a  public  nuisance,  and 
indictable,  if  the  pond,  without  causing  sickness,  produces  smells  and  stenches, 
which  render  the  enjoyment  of  life  and  property  m  the  community  uncomforta- 
ble.    State  V.  Rankin^  508. 

2.  If  a  mill-pond,  which  has  existed  iat  seventy  years,  becomes  a  public  nuisance 
by  corrupting  ihe  air,  cauang  disagreeable  smells  and  sickness,  tne  owner  may 
be  indicted.    lb. 

3.  One  is  not  guilty  of  a  public  nuisance  unless  the  ininrious  consequences  com- 
plained of  are  the  natural,  direct,  and  proximate  result  of  his  own  act.  if  such 
consequences  are  caused  by  the  acts  of  others  so  operating  on  his  acts  »?  to 
produce  the  injurious  consequences,  then  he  is  not  liable.     /&. 

4.  Upon  the  trial  of  an  indictment  for  nuisance  in  maintaining  a  ruinous  building, 
the  question  being  whether  the  building  was  in  fact  a  nuisance,  the  defendant 
cannot  show  that  he  has  consulted  competent  builders  by  whom  he  was  advised 
that  the  building  was  not  in  danger  of  falling.     Chute  v.  State,  571. 

5.  The  propriety  of  allowing  a  view  of  an  alleged  nuisance  by  the  jury  is  a  ques- 
tion for  tne  discretion  of  the  court.     lb. 

6.  The  record  of  a  resolution  of  the  city  council  passed  when  the  defendant  was 
present  as  an  alderman  of  such  city  council,  declaring  the  building  unsafe  and 
a  public  nuisance,  and  directing  the  defendant  to  remove  the  same,  is  not  ad- 
missible against  the  defendant  upon  the  question  whether  the  building  is  in 
point  of  fact  a  nuisance,     lb. 

7.  An  indictment  for  maintaining  a  building  alle^d  to  be  a  nuisance  describe<l 
the  building  as  situated  upon  lots  one  and  two  in  block  three,  &c.  The  evi- 
dence showed  that  the  building  was  in  part  situate  upon 'lots  one,  two,  and 
three,  &c     Heldf  not  to  be  necessarily  a  variance.    lb. 

8.  A  mortagagor  who  removes  a  building  situate  upon  mortgaged  premises  which 
is  so  ruinous  as  to  be  a  public  nuisance,  for  the  purpose  of  abating  the  nuisance, 
does  not  thereby  incur  the  penalty  of  a  statute  prohibiting  the  removal  of  a 
building  so  situated  *'  with  the  intent  to  impair  or  lessen  the  value  of  the  mort- 
gage."    lb. 

9.  Disturbing  the  peace  of  a  single  individual  by  loud  and  abusive  language  is 
not  a  criminal  onence.     Slate  v.  Schlottman,  553. 

10.  The  disturbance  of  a  religious  congregation  by  singing  when  the  singer  does 
not  intend  so  to  disturb  it,  but  is  conscientionsly  takmg  part  itt  tht  rsUgioiu 
services,  is  not  an  indictable  offence.     State  v.  Luikhaw,  288. 
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OFFICER. 

1.  Proof  of  appointment  of.    State  v.  Roberts,  157. 

2.  A  statute  ot  New  Hampshire  authorized  the  tax-c(^lector  to  arrest  the  body  of 
the  delinquent  tax-payer  for  want  of  goods  or  chattels  whereon  to  make  dis- 
tress. Ine  tax-payer  pointed  out  cattle  in  a  barn-yard,  saying,  ^*  There  are 
oxen,  cows,  steers,  &c.,  take  what  you  will; ''  but  declined,  upon  request  to 
turn  them  out  of  the  barn-yard  for  the  collector.  Held,  that  the  collector  was 
justified  in  arresting  him.     lb. 

S.  Indictment  for  obstructing  tax-collector,     lb. 

4.  Indictment  for  obstructing  officer  in  service  of  criminal  process.  State  v. 
Cassady,  168  ;  State  v.  Moore,  296. 

5.  The  statute  of  Connecticut  (Gren.  Stat.  tit.  12,  sec  108)  provides  that  any 
person  who  shall  resist  or  obstruct  any  sheriff,  deputy  sheriff,  constable,  or 
other  officer,  in  the  execution  of  his  office,  shall  be  punished,  &c.  Held,  to  be 
an  offence  within  this  statute  to  obstruct  an  indifferent  person  deputed  to  serve 
a  writ  of  attachment,  while  in  the  performance  of  his  duty.  And  held,  that  the 
original  process  was  admissible  in  evidence  to  prove  the  offence,  although  it 
had  not  been  returned  to  court,  the  offence  being  complete  when  the  service  of 
the  process  was  obstructed,  and  it  not  being  a  question  of  the  justification  of 
the  indifferent  person  for  his  doings  under  the  writ.    State  v.  Moore,  296. 

See  Homicide,  12,  22. 

PARDON. 

1.  By  the  Constitution  of  the  Commonwealth  of  Massachusetts,  the  governor, 
with  the  advice  of  the  council,  may  grant  a  pardon  of  an  offence  after  a  verdict 
of  guilty  and  before  sentence  and  while  exceptions  allowed  by  the  judge  who 
presided  at  the  trial  are  pending;  in  the  Supreme  Court  for  argument;  and  the 
convict,  upon  waiving  his  exceptions  and  pleadinj^  the  pardon,  is  entitled  to  bo 
dischargea.     Com.  v.  Locktoood,  168. 

2.  A  pardon  may  have  annexed  to  it  a  condition  either  precedent  or  subsequent, 
upon  the  performance  of  which  the  validity  of  the  pardon  will  depend.  If  the 
defendant  does  not  perform  the  condition  of  the  pardon,  it  will  be  altogether 
void,  and  he  may  be  remanded  to  suffer  his  original  sentence.  A  void  condi- 
tion will  nullify  the  pardon.     Com.  v.  Haggerty,  180. 

8.  A  condition  that  the  defendant  leave  the  country  forthwith  is  a  reasonable  con- 
dition. Such  a  condition  means  a  departure  and  permanent  absence  from  the 
country  during  at  least  the  term  of  the  sentence,     lb. 

4.  The  following  act  of  the  Grovemor  of  California,  **  Whereas  (A  B)  has  been 
convicted  of  criminal  offences  ....  and  whereas  it  is  desirable  for  the  attain- 
ment of  the  ends  of  justice  that  he  should  be  restored  to  citizenship,  therefore 
I  ....  do  hereby  restore  said  (A  B)  to  all  the  rights  of  citizenship  possessed 
by  him  before  his  conviction  for  the  offences  above  referred  to,"  signed  by  the 
(xovemor,  attested  by  the  Secretary  of  the  State,  and  sealed  wim  the  state 
seal,  is  not  a  pardon,  and  does  not  render  a  convicted  felon  competent  as  a 
witness.    People  v.  Bovoen,  185. 

PEACE,  BREACH  OF. 

See  Nuisance,  9, 10. 

PERJURY. 

I.  An  information  for  perjury  alleged  to  have  been  committed  in  swearing  to  a 
bill  in  equity,  which  aoes  not  show  that  the  bill  is  of  a  character  required  by 
law  to  be  verified  by  oath,  is  insufficient.  A  general  allegation  that  the  de- 
fendant was  '*  lawfully  required  to  declare  and  depose,"  &c.,  in  such  case, 
when  the  oath  is  not  taken  upon  the  trial  of  a  cause,  does  not  sufficiently  show 
that  the  oath  was  either  required  or  authorized  by  law.  An  allegation  m  such 
information,  as  to  the  materiality  of  the  matter  sworn  to,  that  **  it  then  and 
there  became  a  material  question  in  said  bill  of  complaint,  and  in  said  judicial 
proceeding,  whether,"  &c.,  is  wholly  insufficient  and  variant  from  the  truth, 
when  the  bill  is  not  one  whose  allegations  can  be  treated  as  evidence  on  the 
trial  of  a  cause;  such  an  oath  could  only  be  required  or  become  material,  upon 
VOL.  I.  61  • 
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8ome  motion  based  upon  it,  and  then  its  materiality  to  such  motion  must  be 
alleged.  When  the  information  in  such  case  is  thus  defective,  evidence  that 
the  bill  prayed  for  an  injunction,  and  that  the  oath  was  taken,  and  intended 
to  be,  or  was,  used  on  a  motion  for  an  injunction,  does  not  help  the  case. 
Such  a  defect  in  the  information  cannot  be  cured  by  jthe  proofs.  People  v. 
Gaige,  524, 

2.  In  Alabama  an  indictment  for  perjury,  in  the  form  prescribed  in  the  Revised 
Code,  is  sufficient.    Revised  Code,  p.  812,  No.  44.    Proton  v.  State,  581. 

3.  An  allegation  of  penury  committed  upon  a  trial  for  the  larceny  of  property 
of  W.  G.  M.  G.,  or  his  son  M.,  is  not  sustained  by  a  record  of  an  indictment 
for  the  larceny  of  property  of  W.  G.  M.  G.'s  son  M.    lb. 

SUBORNATION  OF  PERJURY. 

4.  An  essential  element  in  the  crime  of  subornation  of  perjury  is  the  knowledge 
or  belief  on  the  part  of  the  accused,  not  only  that  the  witness  will  swear  to  what 
is  untrue,  but  also  that  he  will  do  so  corruptly  and  knowingly.  Stewart  v.  State, 
527. 

5.  An  indictment  for  subornation  of  perjury,  setting  forth  in  due  form  of  law  the 
crime  of  wilful  and  corrupt  perjurv  bv  the  suborned  witness,  and  then  averring 
that  the  defendant  feloniously,  wilfully,  and  corruptly  did  persuade,  procure, 
and  suborn  the  witness  to  commit  **  said  perjury  in  manner  and  form  afore- 
said," sufficiently  charges  the  defendant  with  knowledge  that  the  witness 
would  corruptly  and  knowingly  swear  to  that  which  was  false.    Ih, 

6.  By  the  laws  of  Indiana  the  Court  of  Common  Pleas  has  jurisdiction  of  divorce 
cases ;  and,  by  the  decisions  of  her  courts,  decrees  in  divorce  are  conclusive 
and  binding  between  the  parties,  irrespective  of  their  residence  at  the  date  of 
the  divorce,  or  of  the  petition  therefor:  To  entitle  a  party  to  a  divorce,  how- 
ever, he  is  required  to  state  in  his  petition,  and  prove  to  the  satisfaction  of  the 
court,  that  he  is  a  resident  of  the  county,  and  that  he  has  resided  in  the  State 
one  year.  Provision  is  also  made  by  law  for  bringing  in  thB  absent  defendant 
by  publication  of  notice.  In  a  case  where  such  petition  had  been  filed  in  said 
court  by  a  non-resident,  falsely  alleging  that  he  was  such  resident,  and  in 
which  notice  to  the  absent  defendant  haid  been  duly  published,  the  depositicm 
of  a  witness  was  taken  before  a  proper  officer  in  Ohio,  proving  the  fact  of  res- 
idence, and  the  causes  of  divorce  specified  in  the  petition :  Held,  that  the 
oath  and  deposition  of  the  witness  were  not  extra-judicial  or  unauthorized  by 
law,  and  that  perjury  may  be  assigned  upon  them.    lb. 

PLEADING. 

INDICTMENT. 

1.  The  court,  when  a  word  in  an  indictment  is  equivocal,  as  if  it  be  donbtfol 
whether  it  be  empanelled  or  impounded,  will  read  it  to  make  sense  rather  than 
nonsense.  The  substitution  of  the  word  impounded  for  empanelled,  in  tiie 
caption  of  an  indictment,  would  not  be  error  tor  which  a  court  would  reverse. 
WiUianui  v.  State,  255. 

2.  In  an  indictment  the  time  must  be  stated  definitely.  An  allegation  of  the 
time  as  being  **  on  or  about^'  a  certain  day  is  not  sufficient.  Morgan  v.  StaUy 
361. 

8.  The  place  where  the  offence  is  alleged  to  have  been  committed  must  be  stated; 
and  this  place  must  appear  to  be  within  the  jurisdiction  of  the  court.    Uk 

4.  In  an  indictment  for  larceny,  the  value  of  the  property  must  be  alleged,  for 
there  can  be  no  larceny  of  a  thin^  of  no  value,     lb. 

5.  In  an  indictment  upon  a  statute  ue  acts  charged  must  by  apt  words  be  brouglit 
within  the  material  words  of  the  statute.    lb. 

6.  On  an  indictment  charging  the  defendant  in  the  first  count  with  stealing,  and 
in  the  second,  with  receiving  stolen  goods,  he  may  be  found  guilty  generally, 
because  the  offences  are  of  the  same  grade  and  the  punishment  is  the  same, 
and  the  verdict  may  be  sustained,  though  on  a  trial  at  the  preceding  term  the 
jury  found  the  de^ndant  guilty  of  receiving  stolen  ^oods,  which  verdict  the 
judge  set  aside  and  ordered  a  new  trial.    State  v.  Speight,  S6S. 

7  The  constitutional  provision  of  Tennessee,  art.  6,  s.  12,  that  indictments  shall 
conclude  *'  against  the  peace  and  dignity  of  the  State,"  is  imperative,  and 
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makes  those  words  essential  to  the  validity  of  an  indictment.  It  is  not  neces- 
sary that  each  count  of  an  indictment  have  this  formal  conclusion ;  if  the  whole 
so  conclude,  it  is  sufficient.    Rice  v.  Siatey  366. 

8.  An  information  is  good  that  states  the  nature  of  the  offence  chareed  wltt 
accuracy,  precision,  and  certainty,  so  that  the  accused  cannot  he  misled  as  to 
the  charge  he  has  to  answer,  nor  the  court  iu  doubt  as  to  the  judgment  to  be 
pronounced  on  the  verdict.     State  v.  McCord,  406. 

9.  It  cannot  be  objected  in  error,  that  two  offences  of  the  same  nature,  on  which 
the  same  or  a  similar  judgment  may  be  given,  are  contained  in  different  counts 
of  the  same  indictment.     Com.  v.  JBirdsaU,  621. 

10.  The  laws  of  Florida,  1868  (p.  68,  §  48),  provide  as  follows :  Whoever,  vrith- 
out  lawful  authority,  forcibly  or  secretly  confines  or  imprisons  another  person 
within  this  State  against  his  will,  &c.,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  ten  vears.  The  indictment  charges  that  the 
defendant  **  did  forcibly  confine  and  imprison  within  this  State,  against  his 
will,  one  Greorge  Bass : "  Held,  That  the  indictment  falling  to  charge  that 
the  confinement  and  imprisonment  was  **  without  lawful  authority,''  does  not 
allege  an  offence  under  the  statute  or  at  common  law.    Barber  v.  State,  728. 

11.  A  criminal  information  should  be  sufficiently  definite  to  put  the  defendant  in 
possession  of  the  charge  for  which  he  is  held,  to  answer.  State  v.  Rochforde, 
756. 

12.  Indictment  for  arson  under  24  &  25  Vict  c.  97,  §  7.    Reg,  v.  HeseUine,  106. 
18.  A  charge  that  the  defendant  *'  did  carry  a  belt,  or  pocket  pistol,  or  revolver/' 

is  bad  for  uncertaintv.     State  v.  Oreen,  459. 

14.  Fraudulently  obtaining  property  on  credit  by  bankrupt.  Reg,  v.  Watkiri' 
son,  85. 

15.  Conspiracy  to  receive  goods  in  contemplation  of  bankruptcy.  Hegmann  v. 
Queen,  88. 

See  Affray,  1  ;  Conspiracy,  8 ;  Constitutional  Law,  18  ;  Forgery, 
8,  5;  Homicide,  1-5  ;  Incest,  2 ;  Larceny,  12,  14,  15,  17-21  ;  Malicious 
Mischief  ;  Perjury,  1-3,  5. 

statute  offences. 

16.  In  indictments  for  misdemeanors  created  by  statute,  the  offence  may  be 
charged  either  in  the  words  of  the  act,  or  there  may  be  such  a  particular 
statement  of  facts  as  will  bring  the  accused  within  its  operation.  State  v. 
Thatcher,  562;  Morgan  v.  State,  861. 

1 7.  Where  the  words  of  the  statute  are  descriptive  of  the  offence,  the  indictment 
should  follow  the  langua^,  and  expressly  charge  the  described  offence  on  the 
defendant,  or  it  will  be  effective.  **  If  any  person  shall  wilfully  kill,  disfigm^, 
or  maim  any  horse,"  &c.  (sec.  8,  art.  25,  chap.  28,  Revised  Statutes;  1  Stan- 
ton, 411).  An  indictment  under  this  statute,  which  charged  that  the  defend- 
ant '*  did  unlawfully  shoot  and  kill  a  bay  mare,"  &c.,  was  defective.  Com,  v. 
Turner,  298. 

18.  The  statute  of  Connecticut  (Gren.  Stat.  tit.  12,  §  103)  provides  that  any 
person  who  shall  resist  or  obstruct  any  sheriff,  deputy  sheriff,  constable,  or 
other  officer,  in  the  execution  of  Ms  office,  shall  be  punished,  &c.  Held  to  be 
an  offence  within  this  statute  to  obstruct  an  indifferent  person  deputed  to  serve 
a  writ  of  attachment,  while  in  the  performance  of  his  duty.  State  v.  Moore, 
296. 

19.  The  information  alleged  that  G.  was  lawfully  deputed  as  an  indifferent  per- 
son by  B.  a  justice  of  the  peace,  and  as  such  had  in  his  hands  a  writ  of  at- 
tachment lawfullv  issued  by  said  justice  and  perfected  in  all  respects  according 
to  law,  and  which  was  directed  to  said  G.  as  an  indi^erent  person,  commanding 
him  to  attach,  &c.,  but  did  not  allege  that  G.  was  tuf^  officer,  nor  that  the  oath 
required  bv  the  statute  in  such  a  case  was  administered  to  the  plaintiff  or  his 
agent  by  the  justice,  nor  that  a  bond  for  prosecution  was  given.  Held  to  be 
good  after  verdict.    lb, 

20.  Under  a  statute  of  New  Hampshire  that  provides  that  ^  If  any  person  shall 
wilfully  obstruct  or  assault  any  officer,  or  person  duly  authorized,  in  the  dis- 
charge of  any  duty  of  his  office,  &c.,  he  shall  be  punished,"  8cc..  an  indict- 
ment is  sufficient  which  charges  that  the  defendant  upon  one  A  B,  then  and 
there  being  a  collclctor  of  taxes  and  in  tiie  due  discharge  of  the  duties  of  his 
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o6ice,  to  wit,  &c.,  did  make  an  assault,  and  him  the  said  A  B,  so  being  io  the 
discharge  of  the  duties  of  his  said  office,  then  and  there  did  wiUuUj  obstruct, 
&c.,  without  ailesing  that  the  said  A  B  was  duly  ^  authorized  "  and  in  the 
discharge  of  his  duty.     State  r.  Roberts,  167. 

21.  Under  a  statute  of  New  Hampshire  which  provides  that  **if  any  person 
shall  wilfully  assault  or  obstruct  an  officer,  or  other  person  duly  authorized,  in 
the  service  of  any  criminal  process,  for  any  offence  punishable  by  imprison- 
ment for  more  than  one  year  ....  he  shall  be  imprisoned,"  it  is  not  necessary 
that  the  indictment  shotud  allege  that  the  officer  who  served  a  warrant  was 
duly  and  legally  appointed  ;  or  that  he  was  duly  and  legally  qualified  and  au- 
thorized to  serve  it ;  or  that  the  warrant  was  *^  a  lai^ul  process  ; "  or  that 
the  complaint  upon  which  the  warrant  was  issued  was  signed,  or  addressed  to 
the  justice  who  issued  it,  or  to  anpr  other  magistrate;  or  mat  the  warrant  was 
under  the  seal  of  the  justice  who  issued  it.  Provisos  and  exceptions  contained 
in  clauses  distinct  from  the  enacting  clause  need  not  be  negatived  in  pleading. 
State  V.  Cassady,  168. 

See  Arson,  1  ;   Assault  and  Battery,  4,  5  ;    Bankritptoy,  b  ;  Biluard 

Table  ;  Malicious  Threats  ;  ante,  10. 

AIDER  BY  verdict. 

Regf  V.  Ooldimith,  35  ;  Hermann  y,  QMeen,  88  ;  LewuMU  ▼.  StgUf  666. 

PBACTICE. 

JURORS  AND  JURY  —  INSTRUCTIONS  TO. 

1.  It  is  not  error  for  tlie  court,  in  his  charge,  to  speak  of  the  defence  of  insanity 
set  up,  as  a  plea  of  insanity  put  in.     Dove  v.  State,  760. 

3.  In  a  case  where  the  killing  is  proved  beyond  question,  for  the  judge  to  charoe 
the  jury  that  the  plea  of  insanity  put  in  (the  defence  of  insanity)  was  an  ad- 
mission of  the  killing,  is  not  error.    Ih, 

3.  A  charge  that  **  the  proof  of  insanity  must  be  as  clear  and  satisfactory,  in 
order  to  acquit,  as  the  proof  of  the  crime  ought  to  be  to  find  a  sane  man 
guilty  ; "  or  to  charge  tnat  if  the  jury  have  a  reasonable  doubt  as  to  the  insan- 
ity of  defendant,  they  ought  to  convict,  is  error,    Ih. 

4.  The  court  in  charsinz  the  jury  after  having  read  from  the  statute  the  defini- 
tion of  murder  in  tne  first  and  in  the  second  degree,  in  a  subsequent  part  of  the 
charge  gave  a  defective  definition  of  murder  in  the  first  decree.  The  jury 
having  found  the  defendants  guilty  of  murder  in  that  degree,  it  was  held,  ttml 
the  two  parts  of  the  cliarge  were  contradictory,  and  that  the  error  in  the  latter 
part  of  the  charge  was  not  cured  by  the  fact  that  the  definition  had  been  pre- 
viously stated  correctly  from  the  statute.     People  v.  Valencia,  745. 

5.  In  Florida,  the  jury  having  returned  into  court,  asked  the  mstmction  of  the 
court  upon  a  particular  question,  and  the  court  gave  them  an  instruction 
verbally,  and  afterwards  reduced  it  to  writing  from  memory :  Held,  that  under 
the  statutes,  the  charge  and  instructions  of  the  court  to  the  jury  must  be  first 
reduced  to  writing,  and  given  to  them  as  vrritten.     Dixon  v.  State,  687. 

6.  The  court  should  give  counsel  an  opportunity  to  reduce  to  writing  any  special 
instruction,  relating  to  points  contained  in  his  charge  or  instructions,  and 
should  give  in  writing  his  own  ruling  of  the  law  upon  the  points  raised  as  pre* 
sented,  and  declare  the  same  to  the  jury.    Jb. 

7.  It  is  not  error  to  permit  the  jury  to  take  with  them,  when  they  retire  to  deliber- 
ate, the  written  cnarge  and  instructions  of  the  court,  provided  they  take  the 
whole  of  them.     lb. 

8.  In  California,  the  giving  of  an  oral  instruction  to  the  jury  in  a  criminal  case, 
without  the  consent  of  the  defendant,  is  error  ;  and  the  consent  of  the  defend- 
ant cannot  be  presumed  from  his  presence  and  failure  to  make  the  objection 
when  the  oral  instruction  is  given.    People  v.  Sanfard,  682. 

9.  It  is  not  error  for  the  court  to  refuse  to  repeat  instructions  already  g^ven  to 
the  jury.  Dixon  v.  StcUe,  687. 

JURORS  AND  JURY  —  MISCONDUCT  OF. 

10.  A  new  trial  will  not  be  granted  after  conviction  in  a  capital  case  merely  be- 
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cause  the  jury,  during  their  deliberations,  became  possessed  of  and  read  a 
newspaper,  containing  a  report  of  the  trial,  but  no  comments  thereon  whick 
could  prejudice  the  prisoner  ;  nor  because  th^  had  the  statute  defining  th« 
offence  under  trial  before  them  during  their  deliberations.  People  ▼.  Gaffney^ 
630. 

11.  Irregularities  on  the  part  of  the  jury  are  not  ground  for  setting  aside  a  cofi- 
yiction,  when  it  is  apparent  that  no  injury  has  resulted  to  the  prisoner  from 
them.     Jb, 

1 2.  The  separation  of  a  juror  from  his  fellows,  in  the  trial  of  a  criminal  case,  after 
it  has  been  finally  submitted  to  them,  and  before  they  have  agreed  upon  a  verdict, 
for  the  purpose  of  obtaining  and  drinking  intoxicating  liquors,  when  not  ex- 
plained or  shown  to  be  excusable,  is  such  misconduct  m  the  juror  as  will 
entitle  the  prisoner  to  a  new  trial.     Weis  v.  State^  618. 

13.  Where  misconduct  on  the  part  of  jurors  has  been  of  injury  to  a  party,  it  is 
the  duty  of  the  court  to  set  aside  the  yerdict,  but  the  defendant  cannot  com- 
plain where  the  act  or  misconduct  would  have  been  for  his  benefit.  PortU  y. 
State^  325. 

14.  Affidavits  of  jurors  are  not  admissible  to  impeach  their  verdict  by  showing 
that  it  was  rendered  upon  an  improper  ground.     State  v.  Home,  718. 

15.  The  fact  that  one  of  the  jurors  took  notes  with  a  pencil  and  paper  during 
the  process  of  a  trial  of  an  indictment  for  murder,  without  objection  made  by 
the  defendant  at  the  time,  or  any  order  of  the  court  made  on  the  subject,  is 
not  sufficient  ground  for  a  new  trial.     Cluck  v.  State,  784. 

^     JURORS  AND  JURY  —  CHALLENGE  Or. 

16.  An  unqualified  expression  of  opinion,  even  though  the  opinion  itself  be  of  a 
qualified  character,  is  ground  of  challenge  for  implied  bias.  When,  after 
proper  investigation  had,  doubts,  more  or  less  srave,  as  to  the  actual  state  of 
mind  of  the  juror  still  remain,  the  challenge  for  implied  bias  should  be  allowed. 
People  Y.  Brotherton,  739. 

17.  In  Indiana  it  is  not  a  sufficient  ground  for  challenge  of  a  juror  that  he  formed 
some  opinion  as  to  the  guilt  or  innocence  of  the  accused,  about  the  time  of  the 
homiciae,  from  reading  the  newspapers,  if  the  juror  state  that  he  has  now  no 
opinion  as  to  the  guilt  or  innocence  of  the  defendant,  and  has  forgotten  the 
circumstances  of  the  case,  and  that  any  opinion  formed  would  readify  yield  to 
the  evidence  and  the  law.     Cltick  v.  States  734. 

18.  Where,  in  a  criminal  case,  a  juror  whose  name  is  on  the  poll-tax  list  only  is 
sworn  to  try  the  cause,  and  the  defendant  receives  the  juror  without  objection 
as  to  his  competency,  he  cannot  be  heard,  after  the  verdict  is  rendered,  to  ob- 
ject that  the  juror  was  lacking  in  this  particular.    People  v.  Sanfard,  682. 

19.  The  challenge  of  a  juror  for  cause  does  not  preclude  the  exercise  of  the  right 
of  peremptory  challenge  afterwards.    Barker  v.  State,  723. 

20.  It  is  the  duty  of  a  court  under  the  laws  of  Florida  to  hear  any  competent  evi- 
dence in  support  of  a  valid  objection  to  the  competency  of  a  juror,  as  by  the 
examination  of  witnesses,  and  the  like.     Ih, 

21.  The  venire,  or  list  of  jurors  summoned  in  a  capital  case,  will  not  be  set  aside 
or  quashed  because  one  of  the  persons  so  summoned  was  a  member  of  the 
grand  jury  which  found  the  indictment,  and  was  present  when  the  witnesses 
were  examined  by  the  grand  jury,  and  when  the  indictment  was  returned  into 
court  a  true  bill.    Birdsong  v.  State,  728. 

22.  It  is  a  good  ground  for  challenge  for  cause  to  a  juror  put  upon  the  defendant, 
that  he  was  one  of  the  grand  jury  by  whom  the  indictment  was  found;  and  if 
the  challenge  is  disallowed  and  the  defendant  excepts,  and  then  challenges 
him  peremptorily,  the  defendant  is  entitled  to  the  benefit  of  his  exception,  al- 
though his  peremptory  challenges  be  not  exhausted  before  the  jury  is  com- 
pleted,    lb, 

28.  A  challenge  for  implied  bias  must  specify  the  particular  cause  from  which 
the  bias  is  to  be  inferred.    People  v.  Wal$h,  487. 

JURORS   AND  JURT  —  MISCELLANEOUS. 

24.  Where  the  record  showed  that  the  grand  jury  of  a  certain  term  came  into 
open  court  and  presented  indictments  ;  after  wmch  entry  came  the  title  of  two 
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oases  and  the  offence  charged  in  each  ;  and  succeeding  this,  an  order  of  con- 
tinuance in  some  suit,  and  then  followed  the  title  of  another  criminal  case, 
with  a  minute  of  the  offence  charged  ;  Heldf  that  it  sufficiently  appeared  from 
the  record  that  the  indictment  in  the  latter  case  was  returned  into  open  court. 
Gahan  v.  People,  707. 

25.  In  cases  of  felony  it  must  be  shown  by  the  record  that  the  jury  were  duly 
sworn,  and  if  it  appear  from  the  record  that  a  material  portion  of  the  oath  was 
omitted,  the  judgment  will  be  reversed.     Johntton  v.  States  594. 

26.  A  jury  must  be  governed  in  their  verdict  by  the  testimony  given  in  court, 
not  by  facts  not  testified  to  though  within  their  knowledge,  miner  v.  People, 
655. 

27.  It  is  not  error  for  the  court  to  permit  counsel  to  read  extracts  from  a  law 
writer,  on  a  criminal  trial,  as  part  of  his  'argument,  informing  the  jury  that 
they  are  so  to  be  regarded,  and  not  as  evidence.    Haroey  v.  StcUe,  746. 

28.  When  a  juror,  summoned  in  a  capital  case,  is  in  jail,  under  the  order  or  sen- 
tence of  the  court,  a  refusal  to  send  for  him,  on  the  request  of  the  defendant, 
is  error.    Johnson  v.  State,  594. 

29.  In  Missouri,  when  the  jury  assess  an  imprisonment  for  less  term  than  the  law 
allows,  they  may  modify  their  verdict  under  the  direction  of  the  court.  The 
court  may  limit  the  time  of  counsel  in  addressing  a  jury  in  a  murder  case. 
State  V.  Linney,  758.    See  Jurors. 

30.  On  the  trial  of  a  prisoner  for  a  felony,  which  lasts  several  days,  the  sheriff 
and  his  deputies  are  sworn  to  keep  the  jury,  and  not  allow  them  to  be  spoken 
to,  or  to  speak  to  them  themselves  in  relation  to  the  case.  In  the  progress  of 
the  trial  one  of  the  deputies  is  called  by  the  Commonwealth,  and  sives  evidence 
of  a  fact  which  had  occurred  in  his  presence  ;  and  the  same  fact  had  been 
proved  by  other  witnesses.  This  is  not  sufficient  ground  for  setting  aside 
the  verdict.     Read  v.  Com.  267. 

PRACTICE  —  MISCELLANEOUS. 

81.  In  Iowa,  a  prisoner  after  being  indicted  for  murder,  may  properly  be  ordered 
to  be  confined  in  the  state  penitentiary  for  safe  keeping  before  trial  instead  of 
in  the  county  jail.     State  v.  Porter,  241. 

82.  Section  236  of  the  Criminal  Code  of  Kansas  provides  that  the  court  *'  must 
charge  the  jury  in  writing  ; ' '  and  it  is  error  to  omit  to  do  so  in  any  criminal 
case.     State  v.  Huher,  750. 

33.  Judgment  must  be  regularly  pronounced  and  formally  entered  in  criminal 
cases  to  authorize  the  execution  of  the  sentence.  It  is  not  sufficient  that  the 
process  commanding  the  officer  to  carry  the  sentence  into  execution  recites 
that  the  "  defendant  had  been  sentenced  by  the  court.**     Ih. 

84.  Where  the  state  offers  evidence  of  the  dying  declarations  of  the  deceased, 
and  the  defendant  objects  to  their  admissibility  and  moves  to  exclude  them, 
if  the  court  refuses  to  decide  on  the  motion  until  all  the  evidence  in  the 
case  is  closed,  and  compels  the  defendant  to  proceed  with  his  defence,  and 
then,  after  the  evidence  in  the  case  is  closed,  decides  the  defendant's  motion 
and  excludes  a  part  only  of  the  dying  declarations  objected  to,  and  the  defend- 
ant is  convicted,  the  judgment  will  be  reversed.     Johnson  v.  State,  594. 

35.  After  having  plead  not  guilty,  a  defendant  cannot  move  to  quash  the  in- 
dictment upon  a  ground  wMch  is  not  good  in  arrest  of  judgment.  Wilder  v. 
State,  561. 

86.  Afler  declaring  himself  ready  for  trial,  a  prisoner  cannot  object  for  want  of 
time  in  which  to  produce  a  paper  alleged  to  be  in  his  possession,  having  had 
two  days*  notice  to  produce  it.    State  v  Davis,  538. 

87.  Evidence  that  two  or  three  days  before  a  homicide  the  defendant  had  an 
opportunity  to  kill  the  deceased  and  did  not,  is  immaterial;  and  the  absence  of 
a  witness  to  prove  such  fact  is  no  ground  for  a  continuance  when  it  fully 
appears  that,  upon  the  day  of  the  homicide  and  some  time  prior  to  its  commis- 
sion, the  defendant  stated  to  several  persons  that  he  was  about  to  kill  the  de- 
ceased, and  invited  them  to  see  him  do  it.     People  v.  Williams,  412. 

38.  An  instruction  asked  for  was  based  upon  a  hypothesis  which  was  inherently 
impossible,  and  was  therefore  rightfully  refused.  An  instruction  was  also  re- 
fused, because  there  was  no  evidence  in  the  case  to  which  it  was  applicable.  lb. 
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89.  A  judgmeDt  will  not  be  reversed  on  account  of  the  refusal  of  the  court  t6 
grant  a  continuance,  unless  there  appears  to  have  been  an  arbitrary  and  op- 
pressive exercise  of  the  discretion  vested  in  the  Circuit  Court.  Barber  v.  State^ 
723. 

40.  In  applying  for  a  change  of  venue  in  criminal  cases  upon  the  ground  that  a 
fair  trial  cannot  be  had  in  the  county,  the  Florida  statute  contemplates  that 
facts  shall  be  stated  which  satisfy  the  court  that  the  motion  is  weU  founded. 
But  whether  this  court  can  review  the  action  of  the  Circuit  Court  in  the  exer- 
cise of  its  discretion  in  this  matter  —  Quasre  f    lb* 

41.  The  court  will  not  consider  alleged  errors  upon  merelv  abstract  propositions 
of  law,  in  giving  instructions  in  a  criminal  case,  but  will  merely  review  misdi- 
rection or  refusal  to  eive  proper  instruction  upon  points  actually  arising  in  the 
case.     People  v.  Wcush,  487. 

42.  The  Supreme  Court  of  Sotith  Carolina  cannot  hear  a  motion  in  arrest  of 
judgment,  as  an  ori^nal  motion.  It  must  be  made,  in  tiie  first  instance,  in 
the  Circuit  Court.     State  v.  Rankin,  603. 

43.  To  authorize  the  granting  a  new  trial  on  the  ground  of  after-discovered  evi- 
dence, four  things  are  necessary :  1st  The  evidence  must  have  been  discovered 
since  the  former  triaL  2d.  It  must  be  such  as  reasonable  diligence,  on  the  part 
of  the  party  asking  it,  could  not  have  secured  at  the  former  trial.  3d.  It  must 
be  material  in  its  object,  and  not  merely  cumulative  and  corroborative,  or  col- 
lateral. 4th.  It  must  be  such  as  ought  to  produce,  on  another  trial,  an  oppo- 
site result  on  the  merits.    Read  v.  Com,  267. 

44.  Where  there  are  good  and  bad  counts  in  an  indictment,  upon  a  general  ver- 
dict of  guilty,  the  court  wiUpresume that  the  finding  is  responsive  to  the  good 
and  not  the  bad  counts.  Where'  the  proof  is  set  out,  and  relates  to  the  bad 
count  only,  the  judgment  should  be  arrested.  Where  it  relates  equally  or 
properly  to  both,  the  verdict  and  judgment  will  be  good.     Rice  v.  State,  366. 

45.  Ine  defendant  was  tried  for  murder  and  convicted  of  manslaughter;  upon 
his  modon  a  new  trial  was  granted.  Held,  that  he  was  to  be  again  tried  for 
murder  as  if  no  former  triiu  had  been  had.     State  v.  McCord,  406,  and  note. 

46.  The  counsel  for  the  prisoner  cannot  be  heard  to  assail  the  charge  of  the  court 
upon  the  trial,  when  he  has  not  excej)ted  to  it,  or  the  exception  is  too  general 
to  be  available.    Fralich  v.  People,  714. 

47.  It  is  not  sufficient  that  the  ground  of  objection  to  evidence  offered  be  stated 
in  the  motion  for  a  new  triaL  It  must  appear  by  the  record  to  have  been  stated 
at  the  time  the  objection  to  the  evidence  was  made,  and  when  the  evidence  was 
introduced.     Harvey  y.  State,  746. 

48.  The  order  and  manner  of  introducing  testimony  is  always  a  matter  resting 
largely  in  the  discretion  of  the  court     State  v.  Linney,  753. 

49.  The  Supreme  Court  in  Indiana  can  act  only  upon  die  record  as  made  up  in 
the  court  below,  and  if  the  record  be  imperfect  there,  the  error  cannot  be 
amended,  except  on  proper  motion  in  such  original  court  Cluck  v.  State, 
734. 

50.  A  bill  of  exceptions  should  not  be  s^ed  by  the  iudge  until  the  evidence,  as 
taken  down,  has  been  written  out  in  mil,  and  the  judge  has  examined  it,  so  as 
to  satisfy  himself  of  its  accuracy,  and  it  has  been  embodied  in  the  bill.  The 
notes  of  the  reporter,  appointea  by  the  court,  are  not  included  in  the  words 
^'  written  instrument  and  documentary  evidence,"  used  in  the  statutes.    lb. 

51.  An   indictment,  containing  two  counts,  one  alleging  perjury  committed  in 
.  Middlesex,  the  other  alleging  perjury  conunitted  in  London,  was  tried,  upon 

removal  bv  certiorari  from  the  Central  Criminal  Court,  before  the  Queen's 
Bench  sitting  at  bar.  Held,  that  it  was  no  valid  objection  to 'the  jurisdiction  of 
the  court  that  the  jury  was  entirely  from  the  county  of  Middlesex.  Reg.  v.  De 
Castro,  121. 

52.  The  action  of  the  court  in  the  admission  or  rejection  of  evidence,  not  ex- 
cepted to,  cannot  be  made  a  ground  of  reversal.  Where  the  record  shows 
that  the  court,  among  other  things  not  excepted  to,  charged,  &c.,  it  will  be 
presumed  that  any  material  point  not  shown  in  the  charge  was  given  among 
the  matters  not  excepted  to.     Williams  v.  State,  255. 

53.  On  an  indictment  tor  murder  in  the  second  degree,  and  a  conviction  for  mur- 
der in  the  second  degree,  a  failure  to  charge  upon  the  law  of  involuntary  man- 
slaughter will  not  be  considered  error,  unless  the  facts  show  that  such  a  charge 
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would  hare  be4:n  pertinent  to  the  case.  A  charge  not  asked  for  in  a  capital 
case,  need  not  be  given.    Ih* 

54.  Though  the  bill  of  exceptions  taken  to  the  refusal  of  the  court  to  grant  a  new 
trial  purports  to  certify  the  facts,  vet  it  may  appear  from  the  bill  of  exceptions 
itself  that  the  evidence  is  certified.  And  this  is  shown  when  the  facts  certified 
to  are  contradictory.  In  such  case  where  the  evidence  is  certified,  the  appellate 
court  will  not  reverse  the  judgment  unless  after  rejecting  all  the  parol  evidence 
of  the  exceptor,  and  giving  full  faith  and  credit  to  that  of  the  adverse  party, 
the  decision  of  the  court  l^low  shall  appear  to  be  wrong.     Read  v.  Com.  267. 

See  Assault  and  Battery,  8  ;    Error  ;    Insanity,  1-7  ;   Ncisanck,  5 ; 

Rape,  1  ;  Venue  ;  Verdict  ;  Witness. 

PRISON  BREACH. 

W.  was  given  into  custody  without  a  warrant  on  a  diarge  of  felony.  He  was 
conveyed  before  a  magistrate,  who  remanded  him  in  custody  without  any  evi- 
dence on  oath.  W.  was  removed  to  a  lock-up  from  which  he  escaped.  The 
charge  of  felony  made  against  him  was  dismissed  by  the  magistrates.  HeUl 
(per  Martin,  B.),  that  the  dismissal  by  the  magistrates  was  not  equivalent  to 
an  acquittal  by  a  jury  ;  that  the  defendant  was  lesally  in  custody,  although  no 
evidence  was  taken  upon  oath  to  justify  his  remana  ;  and  that  these  facts  were 
no  defence  to  the  indictment  for  breaking  prison.    Reg,  v.  Waters,  94. 

RAILROAD  TRAIN. 

OBSTRUCTION  OF. 

An  indictment  on  the  Mass.  Gen.  Sts.  c.  63,  §  107,  for  obstructing  a  railroad 
train  and  endangering  the  safety  of  the  passengers,  cannot  be  maintained 
against  a  passenger,  who,  from  whatever  motive,  pulled  a  siznal  rope  attached 
to  a  bell  upon  me  engine,  and  thereby  caused  the  train  to  be  stopped  and  the 
safety  of  the  passengers  to  be  endangered.     Com*  v.  KUUan,  192. 

RAPE. 

1.  Upon  an  indictment  for  rape,  on  which  a  nolle  prosequi  **  to  so  much  of  this 
inoictment  as  charges  rape  "  has  been  entered,  a  conviction  may  be  had,  under 
the  Mass.  Gen.  Sts.  c.  172,  §  16,  of  a  simple  assault,  if  connected  with  the 
offence  charged  in  the  indictment ;  but  not  of  a  distinct  assault.  A  convic- 
tion may  be  had  on  an  indictment  for  an  assault,  although  the  assault  was  part 
of  an  act  of  rape.     Com.  v.  Dean,  195. 

2.  Upon  the  trial  of  an  indictment  for  rape  upon  an  idiot  girl,  the  proper  direc- 
tion to  the  jury  is,  that  if  they  are  satisfied  that  the  girl  was  in  such  a  state  of 
idiocy  as  to  be  incapable  of  expressing  either  consent  or  dissent,  and  that  the 
prisoner  had  connection  with  her  without  her  consent,  it  is  their  duty  to  find  him 
guilty.  The  two  cases  of  Reg.  v.  Fletcher  (infra)  are  not  adverse  to  one  an- 
other. The  principle  is  properly  laid  down  in  the  first  case,  and  the  second 
case  was  only  a  decision  on  the  facts  that  there  was  not  that  requisite  testimony 
of  want  of  assent  to  justify  leaving  the  case  to  the  jury.    Rea,  v.  Barratt^  314. 

3.  If  a  man  has  or  attempts  to  have  connection  with  a  woman  while  she  is  asleep, 
it  is  no  defence  that  she  did  not  resist,  as  she  b  incapable  of  resisting.  The 
man  can  therefore  be  found  guilty  of  rape,  or  of  an  attempt  to  commit  a  rape. 
Reg,  v.  Mayers,  317.    See  Assault  and  Battery,  8. 

RAPE — EVIDENCE. 

4.  Evidence  of  illicit  sexual  intercourse  between  the  prosecutrix  and  persons 
other  than  the  person  indicted  for  rape  cannot  be  admitted.  Woods  t.  People, 
659. 

5.  It  is  at  the  aee  of  puberiy,  and  not  at  the  aee  of  majority,  that  a  female  ceases 
to  be  a  **  chiM  "  and  becomes  a  **  woman,''  within  the  meaning  of  the  Ohio 
statute  defining  the  crime  of  rape.    Blackburn  t.  State,  660. 

i.  Emission  is  in  Ohio  a  necessary  element  in  the  crime  of  rape.     Ih, 

See  Assault  and  Battery,  7. 
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KEASONABLE  DOUBT. 

1.  If  tbere  be  any  error  in  the  foUowins  charge,  **  A  reasonable  doabt  is  such  ati 
one  as  an  upright  man  might  entertam  in  an  honest  investigation  alter  truth 
from  the  evidence," — the  error  is  in  favor  of  the  defendant.  Peterson  v.  Statej 
676. 

2.  The  rule  that  the  state  in  a  criminal  prosecution  must,  in  order  to  convict  the 
prisoner,  establish  his  guilt  beyond  a  reasonable  doubt,  or  to  the  exclusion  of 
every  other  hypothesis,  is  limited  to  cases  where  the  doubt  or  hypothesis  arise 
out  of  the  evidence  introduced,  and  does  not  extend  to  facts  which  may  possibly 
exist,  and  of  which  there  is  no  proof.    Stale  v.  Porter ,  241. 

3.  To  an  instruction  offered  by  the  defendants  in  a  prosecution  for  conspiracy 
that  if  there  were  *^  any  reasonable  explanation  which  will  account  for  tne  ac- 
tion of  the  defendants,  consistent  with  the  evidence  and  the  prisoners'  inno- 
cence, the  jury  should  adopt  such  explanation  unless  convinced,  beyond  a 
reasonable  doubt,  of  their  guilt,"  the  court  added  the  following  modification  : 
*^  But  the  jury  must  judge  of  the  acts  and  conduct  of  the  defendants  and  de- 
termine theur  motives  therefrom,  and  if  their  acts  and  conduct  can  be  reasonably 
reconciled  consistent  with  innocence,  then  it  is  your  duty  to  consider  them ;  but 
if  such  acts  and  conduct  unerringly  point  to  guilt,  then  you  should  convict." 
It  was  argued  that  the  modification  was  erroneous  because  it  only  directed  the 
jury  to  consider  defendants'  acts,  if  consistent  with  innocence,  instead  of  di-, 
recting  an  acquittal  in  such  an  event.  Heldf  that  the  instruction,  as  modified, 
was  not  erroneous.     State  v.  Sterling,  569. 

STATUTES. 

1.  Rules  by  which  courts  arrive  at  the  intention  of  the  legisUtture  in  construing 
criminal  statutes  stated  and  applied.     U.  S,  v.  Clayton^  438. 

2.  Statutes  creating  crimes  will  not  be  extended  by  judicial  interpretation  to 
cases  not  plainly  and  unmistakably  within  their  terms.    Ih. 

3.  In  statutes  creating  and  defining  criminal  offences,  the  courts  will  not,  by 
construction,  en|rrau  words  in  one  section  upon  those  of  another,  unless  the 
legislative  intenuon  be  plain  and  clear.    Ih, 

U.  8.  STATUTES. 

Taking  Bail. —  Act  24  Sept.  1788,  §  88;  Act  28  Aug.  1842,  §  1.  U.  S.  v. 
Horton*8  Sureties,  431. 

Bankrvipt  ^c^  — Sec.  44.     U.  S.  v.  Frank,  441  ;  U.  S.  v.  Prescott,  444. 

Summoning  Jurors.  —  Act  July  20,  1840.     Cf,  S,  v.  Tallmany  418. 

Sale  of  Liquor  without  License,  —  Act  June  SO,  1864,  §  73.     U,  S.  Vj  Dodge,  425. 

Revenue  Laws*  Lottery.  —  Act  July  13,  1866,  §  79,  subhead  6.  tj.  S.  v. 
Hornibrook,  828  ;  U.  S.  v.  Olney,  328. 

Revenue  Laws,  Neglect  to  keep  Books, — Act  July  13,  1866,  §§  48,  49,  51,  58. 
To  an  information  against  a  brewer  filed  under  the  48th,  49th,  51st,  and  53d 
sections  of  the  Act  of  July  13,  1866  (14  U.  S.  Stat,  at  Larse,  163),  it  is  not  a 
sufficient  answer  that  the  neglect  to  keep  the  prescribed  Books  and  accounts 
was  through  ignorance  or  carelessness,  and  that  there  was  no  wrongful  or 
criminal  intent.  The  53d  section  of  said  act  provides  that  **  a  person  who 
neglects  or  refuses  to  affix  and  cancel  a  stamp  shall  be  liable  to  pay  a  penalty 
of  one  hundred  dollars  in  each  case  where  such  omission  occurs,  and  shall  be 
liable  to  imprisonment  for  not  more  than  one  year."  Held,  that  the  govern- 
ment need  not  proceed  by  indictment,  but  might  midntain  an  action  of  debt 
for  the  money  penalty.     U,  S,  v.  Foster,  450. 

Distilled  Spirits,  ffc,  —  Act  July  20, 1868.  A  certain  percentage  of  alcohol  being 
producea  in  the  manufacture  of  vinegar,  such  manufacture  is  within  the  pro- 
nibition  of  the  4th  section  of  the  Act  of  Julv  20th,  1868.  Any  mash,  wort, 
or  wash  from  which  alcohol  mi^ht  be  separated  by  distillation,  is  **  fit  for  dis- 
tillation," even  though  such  distillation  might  not  be  profitable,  and  the  alco- 
hol is  never  released  from  its  impure  state,  but  kept  down  by  a  sour  ferment 
The  intent  of  the  act  is  to  require  all  the  alcohol  used  in  any  of  the  manufac- 
tures of  the  country  to  be  so  separated  that  the  tax  can  be  assessed  and  col- 
lected thereon.    Congress  has  tne  power  to  compel  all  pardes  using  alcohol  tc 
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use  tax-paid  spirit,  instead  of  generating  it  within  the  mass  where  it  is  to  be 
subsequently  used.     U.  S.  v.  PrtMsing,  446. 

Elections, — Act  May  dl>  1870.  The  governor  of  a  state  is  not  '*an  officer 
of  election  "  within  the  meaning  of  section  22  of  the  Act  of  Congress  of 
May  31,  1870  (16  Stats,  at  Large,  145),  which  makes  it  criminal  for  any 
*^  election  officer  ''  fraudulently  to  make  any  false  certificate  of  the  result  of 
any  congressional  election.    U.  S,  v.  Clayton^  483. 

Unlawfully  boarding  Vessel.  —  Act  June  7, 1872,  sec.  62.     U,  S.  v.  Anderson,  428. 

8TATB  STATUTES. 

Alabama.  Carrying  Concealed  Weapons.  — Bevised  Code,  sec.  3555.  Lockett 
V.  State,  461. 

Arkansas.  Gaming.  —  Gould's  Digest.  Stats,  ch.  51,  art  S,  sec  1.  Portis  t. 
State,  325. 

California.  —  On  a  murder  trial,  where  two  counsel  on  each  side  ar^e  the 
case,  they  must  speak  alternately  ;  and  if  the  prosecution  open,  the  defence 
has  the  right  to  the  close  ;  and  it  is  therefore  error  to  refuse  an  application  for 
leave  to  do  so.  The  amendments  of  1854  to  sections  three  bundled  and  sixty- 
tw<y  and  three  hundred  and  sixty-three  of  the  Criminal  Practice  Act,  providing 
that  in  criminal  trials  the  prosecution  must  open  and  may  conclude  the  argu- 
ment, but  that  this  order  may  by  permission  of  the  court  be  departed  from 
(Stats.  1854,  p.  169),  do  not  change  the  rule,  prescribed  in  section  three  hun- 
dred and  sixty-four,  that  in  murder  cases  the  accused  has  a  right  to  be  heard 
by  two  counsel,  and  that  if  the  case  be  argued  by  two  counsel  on  each  side  in 
addressing  the  jury,  counsel  shall  do  so  alternately.  Under  section  three  hun- 
dred and  sixty-three  of  the  Criminal  Practice  Act,  as  amended  in  1854  (Stats. 
1854,  p.  169),  the  court  in  a  capital  case  may,  in  its  discretion,  direct  by  which 
side  the  argument  to  the  jury  is  to  be  opened  ;  but  by  whichever  side  it  is  thus 
opened,  the  other  side,  under  section  three  hundred  and  sixty-four,  will  have 
the  cloajs.    People  v.  Fair,  217. 

rhe  fact  that  a  juror  had  formed  and  expressed  an  unqualified  opinion  of 
guilt  of  the  accused  is  not,  under  the  California  practice,  ground  for  a  new 
trial,  when  the  objection  is  taken  for  the  first  time  after  the  trial,  upon  affida- 
vits showing  disqualification.  Section  four  hundred  and  forty  of  the  Criminal 
Practice  Act,  which  declares  what  shall  be  grounds  for  a  new  trial,  and  uses 
the  words,  ^*  in  the  following  cases  only,"  clearly  excludes  all  other  grounds 
whatsoever.    lb. 

Construction  of  California  statute.  Act  1863-4,  §  17,  as  to  summoning  jury. 
Under  California  Criminal  Practice  Act,  sec.  362,  sub.  5,  the  counsel  for  the 
prisoner  cannot  in  his  opening  argue  upon  the  case  made  by  the  prosecution. 
State  V.  WiUiams,  412. 

Homicide.  —  Act  concerning  Crimes  and  Punishments,  sec.  29.  People  v.  Walsh, 
487. 

Qualification  of  Jurors,  —  Act  Mar.  30,  1868.     People  v.  Brotherton,  789. 

CoNNKCTicuT.  Obstructing  Officers.  —  Gren.  Stat.  tit.  22,  sec.  108.  Slate  v. 
Moore,  296. 

On  the  trial  of  a  complaint  for  the  violation  of  the  Connecticut  statute  against 
keeping  open  on  Sunday  *  ^  a  shop,  house,  store,  saloon,  or  other  building  in 
which  it  is  reputed  that  spirituous  and  intoxicating  liquors,  ale,  and  lager- 
beer  are  exposed  for  sale,''  it  appeared  that  the  accused  kept  open  an 
inclosed  park,  containing  four  acres  of  ground,  within  which  was  an  unincloscd 
and  uncovered  platform  for  dancing,  &om  which  lager-beer  was  sold.  Held, 
that  the  statute  was  not  intended  to  reach  all  sales  of  intoxicating  liquors  on 
Sunday,  or  all  cases  where  such  liquors  are  exposed  for  sale  on  that  day,  but 
was  designed  to  reach  cases  where  such  liquors  are  kept  in  buildings  for  pur- 
poses of  sale,  until  such  buildings  acquire  the  reputation  specified  in  the  stat- 
ute, and  that  neither  the  park  nor  the  platform  was  a  **  house,  *^  saloon,"  or 
**  building,"  within  the  meaning  of  the  statute.     State  v.  Barr,  200. 

Delaware.     Sale  of  Intoxicating  Liquor.  —  Act  1855.     State  v.  AUmond,  801. 

Florida.  Alterations  of  Marks  of  Animals.  —  Laws  1868,  sec  51,  p.  78 
Morgan  v.  State,  361. 

False  Imprisonmeht.'-  Act  1868.    Barber  v.  State,  723. 
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Defendant's  Statement,  —  Act  1865.    Barber  y.  Staie^  723. 

Act  1866.    Authorizing  the  holding  of  special  terms  held  constitutional.    lb, 

Georgia.  —  §§  599,  600  of  the  Georgia  Code  declare  any  county  treasurer 
guilty  of  a  misdemeanor  who  shall  buy  up  any  county  orders  for  less  than  their 
par  value.  It  appeared  in  evidence  that  M.,  having  a  county  order  for  the  sun: 
of  S166.50,  borrowed  of  the  defendant,  a  county  treasurer,  $20,  and  promised 
to  place  in  hb  hands  the  order  as  collateral  security.  M.  afterwards  borrowed 
$40  of  E.,  and  gave  K.  the  cnrder  as  security,  upon  the  agreement  that  if  the 
money  was  not  repaid  in  ten  days  the  order  was  to  be  foiSeited.  The  money 
not  having  been  repaid,  defendant  paid  K.  $45  for  the  order  and  receipted  pay- 
ment therefor.  A  charge  to  the  jury,  that  if  they  were  satisfied  that  the  de- 
fendant paid  for  the  order  a  less  sum  of  money  than  it  called  for  upon  its  face, 
then  he  was  guilty,  was  held  to  be  correct.     Wilder  v.  State,  661. 

Under  §  4535  of  the  Georgia  Penal  Code,  an  indictment  which  alleges  that  the 
defendant  **  did  shoot  off  and  discharge  said  pistol  in  and  upon  the  said 
J.  S.,  and  upon  the  left  side  of  the  said  J.  8.  did  inflict  one  mortal  wound," 
need  not  alle^  that  the  pistol  was  charged  with  gunpowder  and  a  bullet,  and 
that  such  bimet  struck  the  deceased  and  produced  the  wound.  Peterson  v. 
State,  576. 

Under  the  Georgia  Code,  §  4257,  the  recommendation  by  the  jury  of  imprison- 
ment for  life,  in  place  of  the  punishment  of  death,  is  not  autnoritatively  bind- 
ing, unless  the  conviction  is  founded  solely  upon  circumstantial  evidence.    lb. 

Iowa.    Evidence,  —  Rev.  St.  4102.     State  v.  Moron,  749. 

Kansas.  Husband  and  Wife  as  Witnesses,  —  Laws  1871,  ch.  118,  seel.  State 
V.  McCord,  406. 

Illinois.    AdrUtery, — R.  S.  Crim.  Code,  sec.  123.    Miner  v.  People,  655. 

Kentucky.  Deadly  Weapons,  —  The  words,  **  deadly  weapon,''  as  used  in 
section  2,  article  6,  chapter  28,  Kentucky  Revised  Statutes,  382,  are  not  re- 
stricted to  such  weapons  or  instruments  as  are  made  and  designed  for  offensive 
or  defensive  purposes,  or  for  the  destruction  of  life  or  the  inliction  of  injury. 
**  Deadly  weapon,"  as  used  in  said  statute,  embraces  any  deadly  weapon  with 
which  a  person  may  be  wounded  by  cutting  or  stabbing.  A  chisel  is  held  to 
be  a  deadly  weapon  in  this  case.     Com,  v.  Brarikam,  523. 

Malicious  Mischief —  Rev.  Stat  ch.  28,  art.  25,  sec.  8.     Cam,  v.  Turner,  293. 

Massachusetts.  Obstructing  Railroad  Train,  —  Gren.  Stats,  c.  63,  s.  107. 
Cam,  V.  KiUian,  192. 

Keeping  Billiard  Table,  —  Gen.  Stats,  c.  88,  sec.  70.     Com,y,  Adams,  191. 

Prisoner's  Right  of  Trial,  —  Gen.  Stats,  c.  171,  sec.  30.     Glover's  case,  188. 

Conviction  of  Part  of  Offence.  —  Gren.  Stats,  c.  172,  sec.  16.    Com.  v.  Dean,  195. 

Michigan.    Arson.  — Comp.  L.  sec.  5745.    Snyder  v.  People,  547. 

Pleading,  —  Comp.  L.  1857,  sec.  6055.    Merwin  v.  People,  349. 

Married  Women. —  See  Snydtr  v.  People,  547. 

Minnesota.     Forgery.  —  Gen.  Stat.  c.  95,  sec  1.     State  v.  Wheeler,  641. 

Missouri.  —  In  a  prosecution  under  the  statute  1  W.  S.  p.  497,  sec.  34,  for 
abandonment  of  his  wife,  evidence  that  the  defendant  has  brought  a  suit  for 
divorce  against  his  wife,  which  is  still  pending,  is  no  defence.  State  v.  Gunzler, 
754.    See  Bail,  2. 

Montana.  —  Under  Crim.  Prac.  Act,  §  127,  upon  the  trial  of  an  indictment  for 
fornication  it  is  incumbent  upon  the  prosecution  to  prove  that  neither  of  the 
parties  were  married.  When  such  parties  cohabit,  the  legal  presumption  is  that 
the  cohabitation  is  lawful.     Territory  y.  Whitcomb,  657. 

Nevada.     Indictment.  —  Crim.  Prac.  Act.  ss.  241,  243.     State  v.  Berryman,  335. 

Larceny,  —  Stat.  1861,  444,  sec.  90.    State  v.  Brown,  343. 

Assault  loith  intent  to  Murder.  —  See  State  v.  Robey,  674. 

New  Hampshire.  Obstructing  Officer,  —  Gren.  Stat.  ch.  259,  sec  6;  State  ▼. 
Cassady,  163.     Gen.  Stat.  ch.  259,  sec.  8.     State  v.  RoberU,  157. 

New  Jersey.    False  Pretences,  —  State  v.  Thatcher,  562. 

Ohio.    See  Incest —  Noble  v.  State,  662. 

Variance,  —  Crim.  Code,  sec.  91.     Goodallv,  State,  671. 

Tennessee.  —  An  indictment  for  murder  which  does  not  specify  the  weapon 
used,  or  describe  the  wound  inflicted,  is  good  under  the  Tennessee  Code.  The 
Code,  sec.  5242,  sub.  sec.  9,  curing  the  omission  of  venue  in  a  bill  of  exceptions, 
is  not  Tidid.    Alexander  v.  State^  701. 
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A  charge  of  an  *<  attempt  to  give  and  adminifltef  poison  by  pnrchasine  it  and 
placing  it  in  the  hands  of  the  defendant's  minor  son,  advising  him  to  administer 
It,"  is  sufficient  in  an  indictment  for  an  attempt  to  administer  poison,  •rnder 
the  Code,  4626.  It  is  not  necessary  to  charge  an  assault,  in  an  indictment  for 
this  offence.     Collins  y.  StatCf  544. 

Under  the  Act  of  17th  May,  1865,  c.  5,  s.  1,  horse-stealing  is  capital,  In  all  caries 
where  the  jury  do  not  commute  the  punishment ;  and  a  simple  Terdict  of  guilty 
is  sufficient  for  the  infliction  of  the  death  penalty.     Txtmer  v.  Stais^  858. 

It  is  not  every  removal  of  a  pistol  or  other  weapon  from  place  to  place  that  con- 
stitutes a  **  carrying  "  witnin  the  meaning  of  the  Tennessee  Act  of  1870,  o.  13, 
which  prohibits  carrying  arms.  To  constitute  the  offence,  the  weapon  must 
be  earned  as  **  arms.**    ^^9f  ^*  'S^^«»  464. 

Larceny. —  Code,  sec.  4679.    Defrese  v.  State,  856. 

Malicwui  Mischief.  —  Code,  4657.    Stone  v.  State,  50. 

Malicious  Threats.  —  Code,  4688.     State  v.  Morgan,  521. 

Carrying  Arms,  —  Act,  1870,  c.  18.    Andrews  v.  State^  466. 

Intermarriage  of  Whites  and  Negroes,  —  Act,  1870,  c.  87.    Lonof  v.  State,  452. 

Assault  with  Intent  to  Murder,  —  See  Floyd  v.  State,  757. 

Texas.  Assault  with  Intent  to  Murder, — L.  being  arraigned  on  the  8th  day 
of  April,  1871,  on  an  indictment  for  assault  with  intent  to  commit  murder, 
pleaded  guilty.  The  indictment  contained  no  averment  of  a  previous  conviction 
for  a  like  offence,  but  the  court  below  permitted  the  State  to  introduce  in  evi- 
dence before  the  jury  the  record  of  a  previous  conviction  for  murder  in  the 
second  degree,  haid  on  the  4th  day  of  April,  1871 ;  and  the  court  instructed  the 
jury  that  on  the  evidence  of  the  record  of  the  former  conviction  of  murder,  the 
same  being  an  offence  of  like  nature,  they  should  assess  the  defendant's  pun- 
ishment at  seven  years'  confinement  in  the  penitentiary.  Held,  to  be  error. 
Long  V.  State,  641. 

On  the  trial  of  an  indictment,  it  is  not  competent,  under  article  2468  of  Pas- 
chal's  Digest,  to  introduce  evidence  of  a  former  conviction  for  a  like  offence, 
unless  the  previous  conviction  be  charged  in  the  indictment.  Mr.  Justice 
Ogden  dissenting.  Article  2468  of  Paschal' s  Di^t  can  apply  only  to  cases 
in  which  the  accused  was  convicted  of  the  former  cmence  previous  to  the  com- 
mission of  the  offence  on  which  his  trial  is  being  had.  Mr.  Justice  Ogden 
dissents.  Every  circumstance  constituting  a  statutory  offence  and  affscting  the 
degree  of  punishment  must  be  alleged  in  the  indictment.  Murder  ana  an 
assault  with  intent  to  murder  are  not  offences  of  the  ^*  same  nature  "  within  the 
meaning  of  article  2468  Paschal's  Digest.  Assault  with  intent  to  murder  ii  a 
compound  offence,  consisting  of  two  ingredients;  first  the  assault,  and  second 
the  intent  to  take  life.  Though  the  criminality  of  the  intent  gives  peculiar 
ao^gravation  to  the  offence,  it  b  still  an  assault.  See  the  separate  opinion  of 
Mr.  Justice  Walker,  for  his  reasons  for  concurring  in  the  opinion  of  the  court. 
Mr.  Justice  Ogden  dissents,  on  reasons  stated  in  his  opinion.    lb. 

Confessions. —  Art.  8127  Paschal's  Digest.     Barnes  v.  State,  648. 

Larceny.  —  Arts.  2421,  2885.     Cobletx  v.  State,  646. 

ENGLISH   STATUTES. 

Aider  by  VerdicL^I  &  8  Geo.  4,  c  64,  sec.  21 ;  24  &  25  Vict.  c.  96,  sees.  88, 

95.     Reg.  v.  GoldsmUh,  85. 
A  rson.  —  24  ft  25  Vict.  c.  97,  sec.  7.    Reg,  v.  HeseUine,  106.    24  ft  25  Vict.  c.  97, 

sec.  1 7.    Reg,  v.  Satchwell^  1 99. 
Administration  to  procure  Miscarriage,  —  24  &  25  Vict.  c.  100,  sec.  58.    Reg,  v. 

Mollis,  142. 
Embezzlement,  —  24  &  25  Vict.  c.  96,  sec  68.    Reg.  v.  CuUum,  147. 
False  Pretences,  —  24  ft  25  Vict,  c  96,  sec.  88.    Reg,  v.  Radcliffe,  151.    Sec.  95. 

Reg,  V.  Goldsmith,  85. 
Forgery, —  24  &  25  Vict.  c.  98,  sec.  20.    Reg,  v.  Morton,  185. 
Debtor'' s  Act,  — 82  ft  88  Vict  c.  62,  sec.  11.    Heymann  t.  Queen^  88.    82  ft  89 

Vict.  c.  62,  sec.  19.    Reg,  v.  WatJcinson,  85. 
A  rson.  ^^32  &  .18  Vict  c.  22,  sec.  7.     Reg,  v.  Labadie,  204. 
Trades  Union  Act,  —*  84  ft  85  Vict.  c.  81,    Reg,  ▼.  Btmn«  52. 
Criminal  Law  Amendment  Act,  —  84  ft  85  Vict  c.  82.    A, 
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SUBORNATION  OF  PERJURY. 
See  Pebjurt. 

SUNDAY. 

Simdaj  is  not  to  be  counted  as  one  of  the  da^rs  of  the  term  of  a  court.  Read  ▼. 
Cam.  267. 

VARIANCE. 

In  an  indictment  for  an  assault  with  a  deadly  weapon,  the  name  of  the  assaulted 
party  was  spelled'  *^  Mary  Danuer,''  and  on  the  trial  she  testified  that  it  was 
spelled  **  Dannaher  *' :  Jaeldf  that  the  difference  in  the  sound  of  the  two  names 
was  so  slight  that  they  must  be  regarded  as  the  same  name.  Oahan  t.  People^ 
704. 

See  Larcbkt,  20. 

VENUE. 

1.  In  this  case  no  sufficient  cause  shown  for  a  change  of  yenue.     State  y.  Homey 
.   718. 

2.  An  application  for  change  of  yenue,  in  Alabama,  does  not  rest  in  the  discre- 
tion of  the  court.  If  denied  in  a  proper  case,  it  is  an  error  for  which,  after 
conyiction,  the  judgment  will  be  reyersed  on  appeal;  or,  before  trial,  the  de- 
fendant may  obtain  the  benefit  of  his  application  by  mandamus,  A  counter 
affidayit  that  does  not  deny  the  truth  of  tne  defendant's  affidayit,  but  only  that 
afiiant  does  not  belieye  there  is  auy  such  prejudice  or  excitement  in  the  public 
mind  of  the  county  against  defendant  as  would  deny  him  a  fair  and  impartial 
trial,  is  not  sufficient  to  defeat  the  application.    Birdsang  y.  States  728. 

VERDICT. 

1 .  On  an  indictment  for  murder,  a  yerdict  that  the  defendant  is  guilty  of  mur- 
der in  the  second  degree  is  a  general  yerdict,  and  coyers  all  the  allegations. 
Com.y.  Herty^  194. 

2.  The  defendant  was  tried  upon  an  indictment  containing  two  counts.  The 
jury  returned  a  yerdict  of  not  guilty  upon  the  first  count,  and  were  unable  to 
agree  upon  the  second :  Held^  that  the  defendant  should  be  discharged  upon 
the  first  count,  and  that  the  second  count  should  stand  for  trial  as  if  a  jury 
had  neyer  been  empanelled  in  the  action.    U.  S:  y.  Davenport^  429. 

3.  In  Kansas,  upon  an  information  charging  murder  in  the  first  degree,  the  jury 
may  find  the  defendant  guilty  of  murder  in  the  first  degree,  or  murder  in  the 
second  degree,  or  manslaughter  in  the  first,  second,  third,  or  fourth  degree  ; 
and  if  the  jury  do  not  specify  in  their  yerdict  the  degree  of  the  offence  of 
which  they  find  the  defendant  guilty,  their  yerdict  is  defectiye,  and  the  court 
should  on  motion  of  the  defendant  grant  a  new  trial.  And  in  such  a  case, 
although  the  defendant  may  not  except  to  the  ruling  of  the  court  oyerruling 
his  motion  for  a  new  trial,  nor  object  to  the  sufficiency  of  the  yerdict  in  any 
other  manner  except  by  moying  for  a  new  trial,  still  he  is  not  depriyed  of  his 
right  to  appeal  to  tne  Supreme  Court,  and  then  raise  the  question  of  the  suffi- 
ciency of  tne  verdict.    State  y.  Hubert  760. 

4.  On  an  indictment  for  murder,  a  yerdict  that  the  defendant  is  guilty  of  murder 
in  the  second  degree  is  a  general  yerdict,  and  covers  all  the  allegations.  Com, 
y    Ilertyy  194. 

See  Pleading,  tit.  Aidrr  by  Verdict. 

VIEW. 

The  purpose  of  a  view  is  to  enable  the  jury  to  understand  and  apply  the  evidence 
given  m  court,  and  not  to  furnish  evidence.     ChtUe  v.  State,  571. 

See  Nuisance,  5. 

WITNESS. 

1.  A  witness  was  allowed  to  refer  to  a  written  statement  for  the  purpose  of  re- 
freshing his  memory.    Held,  there  was  no  weight  in  the  objection  that  it  did 
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not  appear  that  he  was  unable  to  recollect  without  so  refreshing  his  memory. 
But  when  a  writing  has  been  thas  used  the  opposite  party  has  a  right  to 
inspect  it  and  to  cross-examine  upon  it.     Chute  t.  State,  671. 

2.  The  court  will  not  reverse  the  judge's  ruling  admitting  a  youne  child  as  a 
witness,  merely  because  it  appears  that  in  answer  to  a  question  she  said  that 
<*  if  she  told  a  story  she  would  be  put  in  jaU  as  a  'punishment."  Peterson  ▼. 
State,  676. 

8.  A  witness  cannot  be  allowed  to  testify  that  the  impression  made  on  his  mind 
by  the  confessions  of  the  defendant  was  that  the  aefendant  was  justifiable  in 
shooting.    lb. 

4.  A  witness  may  be  allowed  to  testify  on  behalf  of  the  prosecution,  although  his 
name  has  not  been  indorsed  upon  the  information  beiore  trial.  State  v.  medli- 
coUy  227. 

6.  There  is  no  error  in  the  court's  allowing  a  paper  to  be  read  to  a  witness,  which 
purports  to  be  the  evidence  of  the  witness  given  at  a  former  examination,  for 
the  declared  purpose  of  refreshing  the  memory  of  the  witness,  although  it  be 
read  in  the  presence  of  the  jury,  the  witness  not  recalling  the  evidence,  and 
the  jury  being  thereupon  instructed  to  disregard  the  contents  of  the  paper. 
Harvey  v.  State,  746. 

6.  It  is  not  error  for  the  court  to  refuse  to  allow  the  question  to  be  put  to  a  wit>- 
ness,  **  whether  it  was  not  possible  that  he  might  have  misunderstood  what  the 
prisoner  said."     Dixon  v.  State,  687. 

7.  ^o  person  is  to  be  held  incompetent  to  be  a  witness  in  Califomia,  on  account 
of  his  opinions  on  matters  of  religiouis  belief.  Held  (Crockett,  J.,  dissenting), 
that  this  rule  applies  to  dyin^  declarations.     People  v.  Sanford,  682. 

8.  Where  there  is  a  material  discrepancy  in  the  statements  of  witnesses,  if  one 
witness  has  a  strong  motive,  —  as  to  forestall  a  prosecution  aeainst  himself,  to 
misstate,  or  give  a  coloring  to  the  facts,  —  while  the  other  is  oree  from  any  ap- 
parent motive;  these  are  circumstances  to  be  weighed  in  considering  the  effect 
of  the  evidence,  which  may  cause  the  latter  to  overweigh  the  former  witness. 
MaxweU  v.  StaU,  696. 

See  Evidence,  tit  Pbisoneb  Witness  in  his  own  Behalf  ;  Insanity,  1. 
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